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Dear Mr Pinnell, 

RE: BROOK HOUSE INQUIRY — RULE 9 DATED 2 FEBRUARY 2022 

Ti DPA 

1. I am writing in response to your Rule 9 request of 2 February 2022. As previously explained in 

correspondence, we have not identified any key words or search parameters that we consider would be 

helpful for the Inquiry in respect of this request that has been raised by Duncan Lewis Solicitors and forwarded 

by the Inquiry by way of a Rule 9 request. 

2. However, should the Inquiry propose such terms or parameters that are reasonable and proportionate we 

would be happy to carry out a specific search. 

3. It may however assist if we explain what we understand the legal position to be. Section 148 of the 

Immigration and Asylum Act 1999 provides as follows: 

"148.— Management of removal centres 

(1) A manager must be appointed for every removal centre 

(2) In the case of a contracted out removal centre , the person appointed as manager must be a detainee 

custody officer whose appointment is approved by the Secretary of State. 

(3) The manager of a removal centre is to have such functions as are conferred on him by removal 

centre rules. 

(4) The manager of a contracted out removal centre may not—

(a) enquire into a disciplinary charge laid against a detained person; 

(b) conduct the hearing of such a charge; or 
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(c) make, remit or mitigate an award in respect of such a charge. 

(5) The manager of a contracted out removal centre may not, except in cases of urgency, order—

(a) the removal of a detained person from association with other detained persons; 

(b) the temporary confinement of a detained person in special accommodation; or 

(c) the application to a detained person of any other special control or restraint (other than handcuffs)." 

4. Rule 65 of the Detention Centre Rules 2001 provides as follows: 

"The manager of a detention centre may, with the leave of the Secretary of State, delegate any of the 

powers and duties under these Rules to another officer of that detention centre." 

5. Whilst Rule 65 appears to require authorised delegation of certain powers, this does not apply to, for example, 

the use of force by DCOs. This is because the powers of a DCO are set out in Schedule 11 of the Immigration 

and Asylum Act 1999, paragraph 2 of which provides: 

"(1) A detainee custody officer exercising custodial functions has power—

(a) to search (in accordance with rules made by the Secretary of State) any detained person in relation 

to whom the officer is exercising custodial functions; and 

(b) to search any other person who is in, or is seeking to enter, any place where any such detained 

person is or is to be held, and any article in the possession of such a person. 

(2) The power conferred by sub-paragraph (1)(b) does not authorise requiring a person to remove any 

of his clothing other than an outer coat, jacket or glove. 

(3) As respects a detained person in relation to whom he is exercising custodial functions, it is the duty 

of a detainee custody officer—

(a) to prevent that person's escape from lawful custody; 

(b) to prevent, or detect and report on, the commission or attempted commission by him of other unlawful 

acts; 

(c) to ensure good order and discipline on his part; and 

(d) to attend to his wellbeing. 

(4) The powers conferred by sub-paragraph (1), and the powers arising by virtue of sub-paragraph (3), 

include power to use reasonable force where necessary." 

6. Therefore insofar as your request concerns the DCOs ability to use "reasonable force where necessary", the 

appropriate power comes from Schedule 11 of the Immigration and Asylum Act 1999 and it would not be 

necessary to have formal delegation approved by the Secretary of State. 

7. The force that can be used is regulated in a number of ways: see, for example, the Operational Specifications 

[HOM000798] in Schedule D to the Home Office Contract with G4S which provides: 

"The Contractor shall operate the Brook House Immigration Removal Centre in accordance with the 

requirements set out in this Schedule D, the IAA 1999, the NIAA 2002, Detention Services Operating 

Standards 

http://www. ind. homeoffice.gov. uW6353/6356/operatingstandards) 
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and the DC Rules 

(http,-//www.opsi.gov.uk/si/si2001/20010238.htm 

(http://www.opsi.gov.uk/si/si2005/20050673.htm). 

Amplification of the DC Rules is provided in Detention Services Order 2/2002, Guidance on Detention 

Centre Rules" 

8. Insofar as removal from association (Rule 40 of the Detention Centre Rules 2001) and temporary 

confinement (Rule 42 of the Detention Centre Rules 2001) are concerned, these provide (insofar as are 

relevant): 

"40 (1) Where it appears necessary in the interests of security or safety that a detained person should 

not associate with other detained persons, either generally or for particular purposes, the Secretary of 

State (in the case of a contracted-out detention centre) or the manager (in the case of a directly managed 

detention centre) may arrange for the detained person's removal from association accordingly. 

(2) In cases of urgency, the manager of a contracted-out detention centre may assume the responsibility 

of the Secretary of State under paragraph (1) but shall notify the Secretary of State as soon as possible 

after making the necessary arrangements. 

(3) A detained person shall not be removed under this rule for a period of more than 24 hours without 

the authority of the Secretary of State... 

42 (1) The Secretary of State (in the case of a contracted out detention centre) or the manager (in the 

case of a directly managed detention centre) may order a refractory or violent detained person to be 

confined temporarily in special accommodation, but a detained person shall not be so confined as a 

punishment, or after he (she) has ceased to be refractory or violent 

(2) In cases of urgency, the manager of a contracted-out detention centre may assume the responsibility 

of the Secretary of State under paragraph (1) above but shall notify the Secretary of State as soon as 

possible after giving the relevant order. 

(3) A detained person shall not be confined in special accommodation for longer than 24 hours without 

a direction in writing given by an officer of the Secretary of State (not being an officer of a detention 

centre). 

9. The Courts have ruled that the Secretary of State can delegate her powers above to an Immigration 

Manager/Contract Monitor (appointed under s.149 Immigration and Asylum Act 1999): see R (TM (Kenya)) 

v Secretary of State for the Home Department [2019] EWCA Civ 784. Therefore, in urgent cases the decision 

to remove an individual or temporary confinement can be taken by a Manager of the IRC (Rules 40(2) and 

42(2)) and in other cases an Immigration Manager/Contract Monitor can make the decision to remove or 

confine an individual on behalf of the Secretary of State (Rules 40(1) and 42(1)). Paul Gasson was the 

Immigration Manager/Contract Monitor at Brook House during the relevant period. 
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10. This position is articulated in the Detention Services Order 02/2017 of July 20171 as follows: 

"40. In no circumstances must an initial authorisation be given for a period beyond 24 hours. In normal 

circumstances, any use of Rule 40 or 42, for an initial 24 hour period must be authorised by a manager 

(Executive Officer or above) from the Compliance Team in a contracted out centre. In the case of an HM 

Prison and Probation Service (HMPPS) run centre, this initial authorisation can be provided by the centre 

manager or duty manager, who must then notify the Compliance team as soon as is operationally 

possible. Recording point: The person authorising the initial (24 hours) use of Rule 40/42 must record 

their authorisation on the form at Annex B boxes 10 — 15 and confirm that they have notified the 

Compliance team. 

41. In cases of urgency, and if the circumstances are such that it is impracticable to seek the authority 

required in paragraph 40 in advance, the centre/duty manager (in a contracted out or HMPPS run centre) 

can make the emergency authorisation so that the authority is considered to begin at that point. In such 

circumstances, the DES manager (or the DES on-call manager if out of hours) must be notified 

immediately. 

42. Any period of removal from association or temporary confinement beyond 24 hours in a contracted 

out centre requires authorisation by the SE0 on behalf of the Secretary of State (see paragraph 36-38). 

In an HMPPS run centre, any authorisation beyond 24 hours must be provided by the appropriate 

HMPPS Prison Group Director, who is external to the removal centre, or his/her appointed deputy (who 

must not be an officer of the IRC) (see paragraph 36). Recording point: The person making the 

emergency authorisation must record their authorisation at Annex B boxes 16 - 22 and confirm that they 

have notified the Compliance team. The process in paragraph 41 must be followed if the authority is not 

provided in person (for example by telephone) to ensure that a full audit trail is available.)" 

11. We trust that the above answers your Rule 9 request. We would be happy to provide any further information 

that is reasonable and necessary should it assist. 

Yours faithfully 

Kathryn Nicholas 
For the Treasury Solicitor 
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ht tps: // assets.p ublishing.service.gov.uk/government/ uploads system/ uploads/at iachment_daialfile/ 91926 
8/detention_centre_rule_40_and_rule_42.pdf 
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