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CHAPTER 1
INTRODUCTION

Social Investment by Charities (“the Consultation Paper”)' was published on 24
April 2014. The consultation period ran until 18 June 2014.

We received 44 consultation responses. Consultees comprised 15 charities
(including representative organisations), 12 lawyers (including a working party
formed by members of the Charity Law Association), 3 academics, 11
organisations making, facilitating or advising on social investment, 1
Parliamentarian, 2 individual members of the public, and the Charity Commission.
A list of consultees is at Appendix A.

We participated in a consultation event on the Consultation Paper hosted jointly
by the Charity Law Association and Charity Investors’ Group at Farrer & Co’s
offices on 29 May 2014 (“the CLA and CIG Seminar”), and a discussion with
representatives and members of the Association of Charitable Foundations on 11
June 2014 (“the ACF Meeting”). This engagement built on extensive pre-
consultation with the charities sector prior to publication of the Consultation
Paper. After the close of consultation, we convened a meeting to discuss the
responses we had received concerning the use of permanent endowment to
make social investments.?

The Consultation Paper generated interest in the sector press, both at the time of
its publication and during the consultation period.?

This Analysis accompanies a paper setting out the Law Commission’s
conclusions and recommendations for reform in relation to social investment by
charities (“the Recommendations Paper”). The Recommendations Paper and an
executive summary are available to download from the Law Commission’s
website.*

In Chapter 2 of this Analysis, we discuss some general themes that emerged
from our meetings with, and responses from, consultees. In Chapter 3 we
analyse consultees’ responses to the nine provisional proposals and questions in
the Consultation Paper. In Chapter 4 we analyse two particular points of detail
raised by a few consultees. Appendix A comprises a list of our consultees and
Appendix B lists the consultation meetings that we have had concerning social
investment by charities.

(2014) Law Commission Consultation Paper No 216.
Those who attended the meeting are listed in Appendix B.

S Shiva, “The Law Commission and social investment”, Civil Society (2 June 2014);
“Points of law: clarity on social investment”, Third Sector (11 June 2014); D Ainsworth,
“Statutory power of social investment proposals broadly welcomed”, Civil Society (18 June
2014); L Fletcher, “What will a statutory power of social investment mean for charities?”,
Civil Society (24 June 2014).

www.lawcom.gov.uk > A-Z of Projects > Charity Law.
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In a number of places throughout this Analysis, we have added our response to
consultees’ comments, particularly in cases where we do not address the
comment specifically in our Recommendations Paper.

This Analysis makes frequent reference to the terms “programme-related
investment” (or “PRI”) and “mixed-motive investment” (or “MMI”). Both terms are
used in the Charity Commission’s guidance® and are explained in paragraphs 1.4
and 1.5 of the Recommendations Paper.

Our examination of social investment by charities forms part of a larger project in
which we are considering a number of issues in charity law, many of which arose
from the review of the Charities Act 2006 conducted by Lord Hodgson of Astley
Abbotts.® The remaining issues will be the subject of a second consultation
paper.

®  Charity Commission, Charities and Investment Matters: A guide for trustees (CC14)

(October 2011), p 36, hereafter referred to as “CC14” and available at
http://www.charitycommission.gov.uk/media/93859/cc14_lowink.pdf (last visited 18
September 2014). Relevant extracts from CC14 were included in Appendix B to the
Consultation Paper.

Lord Hodgson of Astley Abbotts, Trusted and Independent: Giving charity back to charities
— review of the Charities Act 2006 (July 2012), hereafter the “Hodgson Report”. The
Hodgson Report is available at
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/79275/Charit
ies-Act-Review-2006-report-Hodgson.pdf (last visited 18 September 2014). The full terms
of reference for our project are available at www.lawcom.gov.uk > A to Z of Projects >
Charity Law.
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CHAPTER 2
GENERAL THEMES EMERGING FROM
CONSULTATION

INTRODUCTION

In this Chapter we discuss some general themes in relation to social investment
by charities that emerged from consultation.

THE DESIRABILITY OF SOCIAL INVESTMENT

Some consultees commented on the desirability of charities making social
investments, and hence whether it should be encouraged by law reform at all.

Sir John Mummery considered that a new power might “have a downside, if the
effect was to produce a small financial return on outlay thereby reducing the
income of the charity investments available to promote its purposes”. He thought
that this might be detrimental to the furtherance by charities of their purposes; it
might reduce public support, and increase the risk of challenges to trustee
decision-making. This view does not take into account the fact that the reduced
income from social investments, as compared with mainstream financial
investments, is justified by the fact that the investment itself achieves the charity’s
purposes; it merely abridges the traditional process of generating a financial
return to be spent at a later date.

Hubert Picarda QC thought that “policy desiderata”, rather than empirical
evidence, were being used to suggest “some kind of groundswell or call for
reform by charity [lawyers] as a whole or by charities”. He thought that social
investment “gets transfusion from the blood supply of Coalition Big Society
notions and the predictable interest of political campaigning groups and self
styled alleged educational research groups plugging single issue policies...”.

By contrast, Professor Janet Ulph was in favour of reform as it “takes account of
the public dimension of a charity’s functions”; law governing trusts and
companies concerned with financial benefit ought not automatically to apply to a
charity which has a public purpose.

The view of UK Sustainable Investment and Finance Association (“UKSIF”) was
that social investment “can be a valuable tool for a wide range of organisations
and individuals. This is particularly the case for charities, where social investment
products can provide a further opportunity to contribute to their charitable
purposes, as well as maximising what are often relatively limited resources.”

The Charity Law Association (“CLA”) Working Party commented that “[s]ocial
investment offers innovative approaches to the promotion of [charities’] charitable
objects, their primary concern, and an efficient way of recycling funds for later
use. It also enables charities to align their finances with their missions.”

The Wellcome Trust explained that it had been making PRI for over 10 years and
“[had] found this to be a useful tool in awarding funding to both charitable and for
profit organisations”. The Trust could see opportunities to make social
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investments that were justified by the combined financial and mission benefits.
Similarly, the National Council for Voluntary Organisations (“NCVQ”) and Charity
Finance Group (‘“CFG”) said that social investment “can be genuinely
transformative in some cases”.

We can see the benefits for charities of their being able to make social
investments,” particularly in the light of endorsement of social investment by
consultees at the coalface of charities’ activities. We acknowledge the views of
those who consider social investment to be undesirable. Ultimately, however, it is
for charity trustees to decide whether or not to make social investments; our
recommendations are intended to assist charity trustees who wish to make social
investments, not to require them to do so.

FACILITATING, NOT IMPOSING, SOCIAL INVESTMENT

Consultees agreed with us that social investment should be facilitated, not
imposed.® The Chartered Financial Analyst Society of the UK (“CFA UK”)
commented that “if changes to the law do take place, we would hope that this is
not interpreted as a signal that all charities must undertake some form of society
investment. ... [I]f charities do not wish to undertake social investments then this
choice should be respected.” Whilst suggesting that social investment can be
“genuinely transformative”, NCVO and CFG said that it “is only likely to impact a
small segment of our sector — it is not a panacea to be prescribed as a solution to
the sector’s funding challenges”.

Dr Matthew Turnour suggested that the Consultation Paper may “be gliding over
the complexity involved in introducing altruism as a concept when it comes to
drafting legislation. ... [M]otive addresses the supply side of the equation and
law arguably addresses only the demand side”. In response to this consultee, our
proposals facilitate social investment by those charity trustees who wish to
engage — they do not purport to, and cannot, promote altruism amongst charity
trustees and the public at large.

THE DEFINITION OF SOCIAL INVESTMENT

Different meanings of “social investment”

The Social Investment Forum noted that “social investment” can have different
meanings. It can be investment in social sector organisations, or investment for a
social purpose, or both. Similarly, there are different understandings of whether
the anticipated financial return must include a positive financial return, or whether
a neutral (in real or actual terms), or negative, financial return is permitted. The
various descriptions cause confusion and doubt among charity trustees. They
suggested that bringing greater clarity of thought was critical, even though that
will inevitably “overturn a minority’s perception of what constitutes social
investment”.

" We noted the importance of social investment to charities in paras 1.26 to 1.32 of the

Consultation Paper.

Consultation Paper, para 4.2. This was expressed by Social Finance; Lord Hodgson;
Chartered Financial Analyst Society of the UK; the Monument Trust; Churches’ Legislation
Advisory Service; the Social Investment Forum; NCVO and CFG; Stone King; the City of
London Corporation; and during the ACF Meeting.
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Hubert Picarda QC thought “social investment is an unclear concept and capable
of being used by a proponent to mean precisely what that proponent wants it to
mean”. It is “a misnomer and form of doublethink”. Similarly, “social value” and
“social impact” are “suffused with [ethereal] vagueness with similar lack of clarity
not least because of the preconceptions of those who bandy these terms about in
their espousal of particular causes. ... One man’s social value is to him a tasty
refreshing potion for another man it has a nasty taste or is perceived as poison.
Social impact is also a vague subjective and unreliable test”.

Possibility of financial benefits

Francesca Quint suggested that the definition of social investment should not
necessarily require trustees to anticipate a financial return; it should extend to
investments which are only designed to achieve mission benefit, for example, a
charity purchasing shares in a housing association where the only intention is to
achieve the charity’s purposes, and any financial return would be a bonus. We
address this issue in paragraph 1.34 of the Recommendations Paper.

Broad definition

Mercer Investments said that, given the nascent and emerging market, it was
important for the definition to be broad. A prescriptive or narrow power “could
lead to further confusion for trustees and pose a further barrier to charities
making social investments”. The Wellcome Trust said that the definition “should
accommodate the evolving nature of social investment and the practical
complexities faced by ftrustees in identifying risk around social investment
opportunity”.

The Social Investment Forum supported a definition that made clear that the duty
of charity trustees is to seek the best overall return when making social
investments, not exclusively a financial return.

We referred to “financial benefit” in the Consultation Paper.® Some consultees
preferred the phrase “financial return”. Geldards suggested the following
definition of social investment: “expenditure or outlay which will further the objects
of the charity and which may give rise to a financial return to the charity”. The
Higher Education Funding Council for England (“HEFCE”) considered our
definition “to cover satisfactorily the range of activity between ‘pure financial
investments’ and outright grants (or direct service provision), although we prefer
the phrase ‘financial return’ to ‘financial benefit’.” We agree with these comments

and refer to “financial return” in the Recommendations Paper.

Professor Duncan Sheehan said it was important to ensure that an interest-free
loan is included as a financial benefit within the definition, but suggested that
“return of money which due to inflation has reduced in real value is not a benefit”.
St John’s Hospital, Bath made the same point. Similarly, Bircham Dyson Bell said
the definition needed to include an investment that was anticipated to yield a
negative financial return, “first loss” investments, and high-risk investments.
Geldards suggested that the definition ought to be broad enough to cover the
giving of a guarantee, as in Rosemary Simmons Memorial Housing Association

® Consultation Paper, para 1.13.



2.19

2.20

2.21

2.22

Ltd v United Dominions Trust Ltd."® The definition of “financial return” that we
recommend at paragraph 1.35 of the Recommendations Paper is broad enough
to encompass all of these transactions; it simply requires charity trustees to
expect something better than complete loss of the money invested.

Other points

Bircham Dyson Bell suggested that reference in the definition to a “charity”
seeking mission and financial benefit, should be a reference to a “charity’s charity
trustees”. We agree, and have incorporated this into the definition we recommend
at paragraph 1.35 of the Recommendations Paper.

The Social Investment Forum welcomed Figure 3 in the Consultation Paper,’ but
expressed caution about Figure 2'? insofar as it suggests a “trade-off between
financial return and social return”; not all social investments tend to compromise
financial returns. We agree, and we emphasise that the lines on Figure 2
represent minima not maxima.

THE POSITION OF SMALLER CHARITIES

The response of the National Association for Voluntary and Community Action
(“NAVCA”) drew our attention to the position of smaller charities.

The majority of charities have relatively small incomes and
expenditure and are run predominantly or entirely by volunteers. Their
small levels of expenditure, often in support of other volunteer led
initiatives, can have significant impacts locally, often disproportionate
to the amount of money expended. In reading the consultation paper
we have a concern that the discussion and proposals appear to
presume that charities are of a certain size, have access to significant
resources (in terms of staffing and access to legal and financial
advice) and make significant investments. In reality the majority of
organisations are volunteer led and have very small incomes. These
will in general have limited capacity to engage with the detailed legal
arguments outlined in the consultation. Furthermore the impact of any
misunderstanding of the rules on social investment will be relatively
minor, particularly when weighed up against the potential impact of
the transaction, so we have concerns that rules designed for major
charities with significant investments, could create unnecessary
bureaucracy for small charities. We would therefore commend that
the Law Commission considers whether any final proposals will be
appropriate and proportionate for small and volunteer led
organisations, which are making very small investments and which
have limited access to financial and legal expertise.

We acknowledge NAVCA’s concerns and have sought to ensure that our
recommendations do not place unnecessary burdens on charity trustees. We
also make recommendations that the Charity Commission updates its guidance

19 [1986] 1 WLR 1440.
" Consultation Paper, para 1.24.

2" Consultation Paper, para 1.21.
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on social investment,'® which we hope will be of assistance to smaller charities
that do not have access to financial and legal expertise but which nevertheless
wish to make social investments.

NON-LEGAL BARRIERS TO SOCIAL INVESTMENT

Chapter 6 of the Consultation Paper, which summarised the non-legal barriers to
social investment, was endorsed by Lord Hodgson: “To achieve a level playing
field for this new, exciting but as yet not fully charted movement will require more
than mere passivity by a number of professional bodies and [HM Revenue and
Customs (“HMRC”)].”

St John’s Hospital, Bath noted that social investment requires trustees to
consider:

(1) legal advice about their charity’s purposes, their powers and Charity
Commission requirements;

(2) investment advice including accounting treatment, tax advice, and HMRC
requirements; and

(3) accounting advice concerning expenditure, including audit and reporting,
SORP (Statement of Recommended Practice) and IFRS (International
Financial Reporting Standards) and tax.

It said that there needs to be liaison between the different professionals, and lack
of charity trustee skill or lack of funds to obtain professional advice will preclude
many charities from making social investments.

CFA UK considered that the non-legal barriers to social investment “should be
addressed first rather than starting with the legal ones”.

Tax

Aligning the new power with tax legislation and guidance

Tax concerns were raised by several consultees.” The Wellcome Trust noted
that the tax exemptions given to charities in the tax legislation — and as explained
in HMRC guidance — were based on the use of charity funds being either
charitable investments/loans or charitable expenditure akin to grants. It is
therefore necessary to shoehorn a social investment into one or the other. “It is
difficult to see how genuine mixed motive investments can easily fit into this
framework.” It commented that HMRC’s guidance suggested that the social
element of an MMI could and should be valued, which is not always possible.

The Churches’ Legislation Advisory Service said that, whilst tax may be outside
the Law Commission’s terms of reference, the tax implications “will nevertheless
have to be addressed and resolved in the evolution of the policy”. UKSIF said any
new legislation “must be shaped in consultation with HMRC as there are

* Recommendations Paper, paras 1.87 and 1.88.

' NCVO and CFG; Churches’ Legislation Advisory Service; UKSIF; Bircham Dyson Bell; the
Wellcome Trust; St John’s Hospital, Bath; CLA Working Party; and attendees at the CLA
and CIG Seminar.
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significant concerns ... that social investments may be deemed, after the event,
to be ‘non-qualifying’ investments”.

Bircham Dyson Bell said that the way HMRC views social investments causes
“serious concern” for charity trustees. They suggested HMRC’s guidance was
extremely limited and, unless HMRC’s approach is clear, doubts about the tax
position “will remain a significant bar to social investment”. They also suggested
that confusion may be exacerbated the more that social investment is seen as
different from pure financial investment (particularly with the proposed
disapplication of the Trustee Act 2000, on which see paragraphs 3.188 to 3.226
below) and hence less likely to constitute an “approved charitable investment’
under the tax legislation. The tax legislation therefore also “needs to catch up
with accepted (and, indeed, Government endorsed) practice”.

The CLA Working Party thought that “any review of social investment and/or a
discussion around the definition of social investment should be considered in
conjunction with HMRC in order to avoid a divergence of views on the subject
and thereby avoid any further confusion on the subject. It is the view of the
working party that any definition of social investment should have the same
meaning both under charity law and tax law and regulation.”

The CLA Working Party felt that there is a lack of clarity in relation to the tax
treatment of social investments. The current HMRC guidance on MMI unhelpfully
implies a need to calculate the value of the “programme-related” element of the
investment in financial terms, which is in many cases impossible to do with any
confidence. It was felt that “a full exercise would need to be carried out with
HMRC to clarify the tax position” and that “more certainty on the tax side could
make the difference between the success or failure of the uptake of the new
power”.

Prior clearance

Bates Wells Braithwaite endorsed the recommendation' of Lord Hodgson in his
review of the Charities Act 2006 that HMRC should provide prior clearance on the
tax treatment of proposed social investments. Alternatively, they suggested that
HMRC could publish a detailed list of examples of previously approved social
investments (particularly MMI and co-investment) to assist charity trustees and
their advisers.

Our recommendations concerning tax are at paragraphs 1.93 to 1.95 of the
Recommendations Paper.

Reporting

NCVO and CFG referred to reporting requirements under the new Statement of
Recommended Practice (“SORP”). They thought that charities should report on
the extent of their mission and financial motivations in making social investments,
and that this needs to be separated from reporting the total risk attached to the
investment and the risk relationship with the investment portfolio: “If not treated
separately and reported accurately there is a danger that a charity might

15 Hodgson Report, ch 9, recommendation 9.
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underplay the risk involved because they can underwrite the risk by transferring
the financial risk onto the social risk or vice versa.”

The Wellcome Trust referred to the importance of the SORP reflecting the
flexibility under the new power.

We comment on the SORP at paragraph 1.90 of the Recommendations Paper.

Governance

Social Investment Business noted the consequences of spending and investing
often being allocated to separate committees. A social investment is unlikely to
further the charity’s mission more effectively than traditional spending, so is
unlikely to be adopted by the spending committee. Similarly, a social investment
is unlikely to maximise financial return, so is unlikely to be considered by the
investment committee (which is looking for financial returns, not mission-related
returns). We commented on this issue in paragraph 6.3 of the Consultation
Paper.

Experience of social impact bonds

The Monument Trust was concerned that service-delivery charities who were
recipients of social impact bond funds'® were also being expected to participate in
the bond as investors in themselves, effectively taking on debt to fund a scheme
that triggers public funds, and that “it is unreasonable to ask charities to take the
burden of risk to public funds, as the price of assisting in civil society and the
delivery of associated aspects of public services”. Additionally, it made criticisms
of the Government’s treatment of the Peterborough Social Impact Bond, saying it
“[called] into question not only the integrity of the experiment we were asked to
support, but also the basis on which we were asked to and agreed to participate”.
It concluded that, whilst a change in the law was to be welcomed, it “should be
accompanied by a consideration of the safeguards in place, for example, to keep
all participants in [social impact bonds], holders and issuers alike, to the originally
agreed terms and the social and charitable aims”. These issues fall outside our
terms of reference, but we have passed the comments on to Government.

NOMENCLATURE

Lord Hodgson strongly urged us to consider replacing the term “mixed-motive
investment” with “mixed-purpose investment”. Equally, however, “mixed purpose”
may not be appropriate since charity trustees making social investments have
just one purpose, namely to act in the charity’s best interests. It is unnecessary
for us to select one or other term since our recommendations do not distinguish
between different categories of social investment, given the social investment
spectrum'’ and the absence of clear distinguishing features between them.

'® See the Consultation Paper, paras 2.11 to 2.18, where we explained social impact bonds.

7 Recommendations Paper, para 1.3. See also Consultation Paper, para 1.18 and following.
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2.39 Simon Cramp was concerned about lack of legal awareness on the part of charity
trustees and proposed mandatory training. This falls outside our terms of
reference.
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CHAPTER 3
RESPONSES TO PROVISIONAL PROPOSALS
AND CONSULTATION QUESTIONS

In this Chapter, we analyse consultees’ responses to the four provisional
proposals and five consultation questions in the Consultation Paper.

QUESTION 1

We invite consultees’ comments on whether the current law governing
social investment by charities is satisfactory.'®

Most consultees agreed with us that, generally, charity trustees can make social
investments under the current law using existing powers and in accordance with
their duties. Nevertheless, 33 consultees thought that the law was unsatisfactory
or at least agreed with us that the law is not as certain as it should be and would
benefit from clarification.” Three consultees thought that the law was
satisfactory.?® One consultee expressed other views.?'

The ability of charity trustees to make social investments under the current
law

The Charity Commission said “the existing law undoubtedly permits many
charities to make social investments very successfully”. It appreciated that some
charities were cautious about combining the power to invest and to spend, but
said this was advantageous in requiring charities to account for the whole
transaction, partly as a financial investment and partly as a furtherance of
purposes. “We have had cases where a charity has sought to justify an
investment by saying it both furthers their purposes and is likely to generate a
financial return but where it does neither effectively.” Nevertheless, the Charity
Commission could “see the advantages of a specific power to make social
investments” which would “give charities confidence that they have the power to
make such investments”.

'® Consultation Paper, paras 3.110 and 7.1.

" Brian Wheelwright, Wates Family Charities; Francesca Quint; Professor Duncan Sheehan;
Social Finance; Geldards; Professor Janet Ulph; Charity Law and Policy Unit at the
University of Liverpool; Lord Hodgson; Higher Education Funding Council for England
(“HEFCE”); The Monument Trust; the Bank Workers Charity; Churches’ Legislation
Advisory Service; St John’s Hospital, Bath; Bates Wells Braithwaite; UK Sustainable
Investment and Finance Association (“UKSIF”); Bircham Dyson Bell; New Philanthropy
Capital; the Social Investment Forum; Friends Provident Charitable Foundation; Wales
Council for Voluntary Action; Social Investment Business; National Council for Voluntary
Organisations (“NCVQ”) and Charity Finance Group (“CFG”); the Wellcome Trust; Mercer
Investments; Joel Moreland; the Nationwide Foundation; Stone King; Big Society Capital;
City of London Corporation; Honorary Treasurers Forum; Association of Charitable
Foundations; Institute of Chartered Accountants in England and Wales (“ICAEW”); Charity
Law Association (“CLA”) Working Party.

% Chartered Financial Analyst Society of the UK (“CFA UK”); Hubert Picarda QC; Sir John
Mummery.

# Charity Commission.
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3.4

3.5

3.6

3.7

3.8

3.9

3.10

The Friends Provident Charitable Foundation had not found the current law
presented difficulties in making social investments, but acknowledged that this
might be due to it having an expendable endowment, having broad charitable
aims, being a recent creation, and having a programme based on “the right use
of money” which lends itself to social investment.

The Wellcome Trust said it “[had] not felt restricted in making social investments
by the current law” but recognised that its size meant that it had the necessary
resources and could bear the risks. It supported reform that would simplify the
legal framework for charity trustees, but thought the non-legal barriers to social
investment may be more significant.

Matthew Smith agreed that the combination of the power to spend and the power
to invest would usually be sufficient to allow charities to make social investments,
but supported the creation of a new statutory power.

The Association of Charitable Foundations agreed that in most cases charity
trustees will have power to make social investments. The Association said that
arguments made to the contrary “have not held sway with many trustees”, but
that there is still sufficient uncertainty at present that the introduction of a new
statutory power would be helpful.

Two consultees were doubtful about the scope of charity trustees’ existing
powers to make social investments; this divergence in consultees’ views as to
what the current law permits reinforces the view that the law is uncertain. Peter
Crampin QC said that any use of a power “to invest” for a non-financial return
“must be an abuse of the power”.?? Sir John Mummery considered that, when
exercising an investment power, charity trustees have a duty to maximise the
financial return. He said that, whilst a social investment may pursue a charity’s
purposes, it cannot be made using an investment power unless it is made to
produce income for use in furthering the charity’s purposes. “Legislation would be
necessary to confer on trustees an express supplementary statutory power to use
funds for the purposes of ‘social investment’ and by providing that the trustees
would be deemed not to be in breach of duty in entering into such arrangements.”

Suggestions that the current law is unsatisfactory

The majority of consultees, while agreeing that charities could make social
investments under the current law, agreed with us that the law is unsatisfactory.

The CLA Working Party said that the current law governing social investment by
charities was “not fit for purpose” and identified three key deficiencies.

(1)  Lack of clarity in the law. There is a lack of clarity in the current law, both
as to the power of charity trustees to make social investments (where the
charity’s governing document does not contain an express power) and as
to their duties. “There is a common, if sometimes ill-founded, assumption
among charity trustees that, to act in the best interests of the charity, they

2 |n paragraphs 4.7 to 4.12 below, we address Mr Crampin’s further argument that the law
relating to private benefit effectively prevents charity trustees from making many social
investments.
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3.11

3.12

must invest the charity’s funds for the best risk-adjusted financial return
and that engaging in social investment opens them to risk of challenge.”

(2)  Case law concerns private trusts and pension funds. It is difficult to fit
social investment within the existing legal framework since the case law
with respect to trustee investment duties relates in the main to private
trusts and pension funds. “[W]hen making investment decisions, private
trust and pension fund trustees often translate their duty to exercise their
powers in the best interests of the present and future beneficiaries of the
trust into a duty to pursue maximum risk-adjusted returns in their
investment portfolio. It is generally assumed that [Cowan v Scargill®® is
equally applicable by analogy to charitable trusts. However, the working
party’s view is that this application is misplaced because of the distinctive
nature of charities.” The case of Harries v Church Commissioners,? in
which the court held that the raison d’étre of a charity’s investments is to
generate money “may have limited application to the circumstances of
most charities” due to its unusual facts: the Church Commissioners
operated effectively as a pension fund for the Church of England clergy.

(3)  Out-of-date law. Cowan and Harries were decided in 1984 and 1991
respectively. Both the case law and the Trustee Act 2000 “predate the
modern socially responsible investment industry, the rise of the social
enterprise movement and the emergence of the social investment market
in the UK and impact investment market internationally”.

St John’s Hospital, Bath said “the current law giving trustees power to undertake
social investment does not provide trustees with clear principles for this type of
investment. This in turn leads to interpretations, which can make trustees
nervous”.

Big Society Capital said that many charities do not know how social investment
should be undertaken to stay clearly within the law, and that advisers are not
providing any greater certainty. This has been borne out by its own recent
investment experience. “We have made commitments to invest in investment
vehicles with plans to set up sector-specific funds. These funds have not been
successful in raising co-investment from large charities/foundations where the
objectives of the social investment partly overlap with the objects of the charity. In
theory, such sector-focused funds could lend themselves to ‘mixed motive’
investments by charities with funds to invest. However, as far as we're aware, no
charity has yet been willing to make mixed motive investments.” It may be that
the term “mixed-motive” is being used in a particular sense here to mean a social
investment which pursues both the investing charity’s charitable purposes and
other charitable purposes which are not purposes of the investing charity. Insofar
as the benefit from a social investment extends beyond furthering the investing
charity’s purposes — and even if those other purposes would be charitable for
another charity — it must be justified by the financial return from the social
investment.

% [1985] Ch 270.
2 11992] 1 WLR 1241.
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3.13

3.14

3.15

3.16

3.17

3.18

3.19

3.20

3.21

Francesca Quint considered the law to be unsatisfactory, particularly as
legislation often “[assumes] that the only type of investment return is financial”.

Social Finance said “[i]t is our ongoing experience that many charities ... cite
uncertainty of the legal standing as a major barrier to entering the social
investment market. Indeed it is still quite common to hear statements to the effect
that ‘the law does not allow charities to make social investments’ both from
charities themselves and from their legal or financial advisors.”

Lord Hodgson said that “At present it requires courageous trustees to fight their
way past the serried ranks of lawyers, accountants, actuaries, investment
advisers for whom “risk aversion” may be the default option”. He wanted the Law
Commission’s recommendations to “provide a set of legal protections for those
responsible trustees, who so wish, to consider social investment in the round”.

The Churches’ Legislation Advisory Service said “the current law is unsatisfactory
simply because of its apparent lack of clarity. ... [Gliven that charity trustees,
particularly those of smaller charities, tend to be selected for their commitment to
the charity in question rather than for their technical knowledge of charity law, the
law needs to be as simple and unambiguous as possible.”

The Monument Trust referred to numerous trustee discussions considering
whether social investments should be viewed as grants, despite the possibility of
a financial return, or as investment from capital alongside the investment
portfolio, saying “it would be helpful for it to be clear that trusts and foundations
are per