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1. The ob jec t  o f  t h i s  Paper is  t o  v e n t i l a t e  t h e  

ques t ion  whether t h e  present  s t a t u t o r y  provis ions  regzrd ing  

powers o f  a t t o r n e y  - nainely ss.74(3)-(5) and 123-129 o f  tl:e 

Law of Property Act 1925,  ss.25 and 29 o f  t h e  Trustee X C t  

7925, and s .219 of  t h e  Jud ica tu re  Act 1925 - a r e  i n  need 

of reform and c l a r i f i c a t i o n .  

2 ,  The present  s tudy i s  i n s p i r e d  by a proposal 

from t h e  Holborn Law Society.  That Soc ie ty  drew o u r  

a t t e n t i o n  t o  t h e  cuiibersorne and expensive proced-ure- requi red  

i n  connection with t r u s t e e  powers o f  a t t o r n e y  by s.25 o f  t h e  

Trustee Act i n  t h e  l i g h t  of  ~1 ,219  o f  t h e  Jud ica tu re  Act (as 

anended by s.18 o f  t h e  Administration of  J u s t i c e  Act 1956) 

and R.S.C. 0.63. They pointed o u t  t h a t  t h r e e  sepa ra t e  

documelits - t h e  power o f  a t t o r n e y ,  a stzt ! , i tory 

d e c l a r a t i o n  by t h e  t r u s t e e  t o  t h e  e f f e c t  t h a t  he in t ends  

t o  renaii i  o u t  of  t h e  United Kingdom f o r  a t  l e a s t  a month, 

and a s t a t u t o r y  d e c l a r a t i o n  of  d-ue execut ion by the  a t t e s t i n g  

witiiess t o  t h e  power - 'and- a cons iderable  number o f  a t t end-  

ances were requi red  and t h a t  t h e  leg8.l c o s t s  amounted i n  each 

case t o  about 20gns. , p l u s  about 53,  Od. f o r  disbursements.  

011 t h e  a.sswfiptFon t h a t  an amendment t o  t h e  Trustee Act w o u l d  

no t  be p r a c t i c a l  p o l i t i c s  they  suggested t h a t  a cons iderable  

s i m p l i f i c a t i o n  and sav ins  o f  t ime and riioney could. n e v e r t h e l e s s  

be achieved by an amendment of  t h e  Rules of  C o u r t  or a ?ract ice  

Direc t ion .  Thei r  sugges t ion  was t h a t  t h e  s t a t u t o r y  d e c l a r a t i o n  

regarding absence f r o i n  t h e  United Kingdom could be incorpora ted  

i n  t h e  power o f  a t t o r n e y  and t h a t  a t t e s t a t i o n  by a Corxaissioner 

f o r  Oaths should be s u f f i c i e n t  evidence o f  dcle execut ion ,  

These proposals  .:.;ill be s u b s t a n t i a l l y  met by amendments t o  t h e  



. 

r u l e s  o f  cour t .  These have been passed by t h e  Supreme C,ourt 

Rule Cormittee and a r e  ex2ected t o  co:ge i n t o  opera t ion  on 

1st Ju ly  iii t h e  Rules of t h e  Supreme C o u r t  (Ainendxient N o e l )  

1967. 

l4 

The need f o r  Inany of t h e  present  s t e p s  w i l l  then  

disappear  and t h e r e  will be an ayipreciable redu2t ion i n  

cos t  3 * 

30 B u t  it seemed t o  u.s t o  be C'esirable t o  go f u r t h e r  

tkm this and t o  cons ider  whether filing any longer  serves 

m y  usefu l  purpose. 

cornprehensive review o f  t h e  s t a t u t o r y  provis ions  r e l a t i n g  

t o  powers  o f  a t t o rney .  Hence t h i s  Paper,  I n  t h e  fo l lowing  

pazagraphs ':re r a i s e  va r ious  s p e c i f i c  problems end ana lyse  

a t  perhaps t ed ious  l e n g t h  t h e  present s'catutory p rov i s ions ,  

It seems t o  us t o  be beyond. doub t  t h a t  t h e  pos i t i on  i s  

u n s a t i s f a c t o r y  and t h a t  i t  would  no t  be d i f f i c u l t  t o  improve 

it 

are suggested i n  pwagraplis 50 sild 61 ,  

what i s  r e a l l y  needed i s  a completely new approach t o  powers 

o f  a t t o r n e y ,  based on a re-assessment o f  t h e  va r ious  uses 

t o  which they  a r e  pubt a t  t h e  present d-ay and an at tempt  t o  

devise  a new type or new types  o f  instrument s p e c i f i c a l l y  

designed f o r  those  v,ses. 12 aay r eade r s  o f  t h i s  Faper have 

ideas  for a new approach on t h e s e  l i n e s  they w i l l  be g r e a t l y  

apprec ia ted .  

This i n  t u r n ,  led u s  t o  undertake a 

Txo ways i n  which t h e s e  ixpovements  n igh t  be e f f e c t e d  

B5.t it may be t h z t  

4. The f i r s t  ques t ion  on which we would l i k e  t p  o b t a i n  

t h e  views o f  t h e  legal profess ion  i s  whether f i l i n g  zt  t h e  

Cen t ra l  Off ice  should cont inue t o  be e s s e n t i a l  i n  c e r t a i n  

cases .  At present  t h i s  i s  irandatory i n  two cases :  ( 1  ) iil  



t h e  case of t r u s t e e  yowers o f  a t t o rney :  Trustee Act, 

s , 2 5 ( 4 ) ( ' ) ;  and ( 2 )  

power t o  d i spo . s?  of  any i n t e r e s t  i n  land:  Law of Troperty 

Act, s .  1 2 5 (  1 ) I n  t h e  l a t t e r  case ,  however, t h e r e  a r e  t w o  

except ions ,  The f i r s t  i s  where t h e  power r e l a t e s  only t o  

one t r a n s a c t i o n  and i s  t o  be handed over o n  completion, The 

second i s  where it r e l a t e s  t o  r e g i s t e r e d  lal-id i n  which caze 

it has t o  be f i l e d  a t  t h e  Land Regis t ry  and need n o t  be f i l e d  

a t  t h e  Cent ra l  Off ice  unless  it a l s o  r e l a t e s  -to unregis te red  

land .  In add i t ion  voluntary  f i l i n g  o f  powers o f  a t to r i ley  can 

always t ake  place vvlder s . 2 1 9  of  t h e  Jud ica tu re  Act 1925, TO 

complete t h e  a c c o m t  o f  t h e  re levant  s t a t u t o r y  p rov i s ions ,  

r e f e rence  m u s t  be lnade t o  s . 4 ( 1 )  o f  t h e  Evidence and Powers 

o f  Attorrl.ay Act 1940 ( t h e  only subsec t ion  of t h i s  Act 

remaining unrepeal?d) e This r e p e a t s  2, provis ion formerly in. 

s . 2 1 9  o f  t h e  Jii-dicature Act t o  t h e  ef:Tec-t t h a t  a docuxellt 

vihen t h e  power o f  a t t o r n e y  inc ludes  

purport ing $0  be an o f f i c e  copy o f  a power f i l e d  under 

s . 2 1 9  shall i n  any pa r t  o f  the United Kingdom be s u f T i c i e n t  

evidence o f  t h e  con ten t s  o f  t h e  pomeY and o f  t h e  f a c t  t h a t  

it has  Seen s o  f i l e d .  

5.  The h i s t o r y  o f  all t hese  provis ions  can S e  t r a c e d  

back t o  s.48 o f  thi. Conveyancing Act 1881 which provided f o r  

vo luntary  f i l i n g  of powers of a t t o r n e y ,  Delegation by a 

t r u s t e e  by power o f  a t t o r n e y  was first  permitted by t h e  

Execution ol T r u s t s  (War P a c i l i t i e s )  Act 1314, as extended 

by t h e  Amendment Act of 1915,  which allowed a t r u s t e z  on war 

s e r v i c e  t o  do s o ,  S,3 of t h e  1914 Act provided t h a t  such 

1. Formerly t r u s t e e  powers had t o  be f i l e d  wi th in  t e n  days 
o f  execut ion or r e c e i p t  i n  t h e  United Kiiigdom, b u t  t h i s  
was repealed. by s e  1 3  o f  t h e  Ad;ninis t ra t ion o f  J u s t i c e  
Act, 1926. 

3 .  



powers o f  a.ttorney n i z h t  be deposi ted a t  t h e  Cent ra l  Off ice  

b u t  d i d  no t  rliai;e i t  conpulsory,  Provis ions  r equ i r ing  f i l inC;  

o f  t r u s t e e  powers a i d  those  r e l a t i n g  t o  land  were introduced 
( 2 )  f o r  t h e  f i rs t  time i n  t h e  I r o p e r t y  L e g i s l a t i o n  of 1925 

b u t  t h e r e  appears t o  have been no d i scuss ion  o f  t h e s e  

provis ions  i n  e i t h e r  Kouse and we have t h e r e f o r e  bee3 unabii: 

t o  ascer - ta in  why they were thought t o  5e d e s i r a b l e .  

6. It seems c l e a r  t h a t  t h e  mere f a c t  of f i l i i l g  does 

not  a f f o r d  any p r o t e c t i o n  aga ins t  a breach o f  t r u s t  o r  Qthe;: 

abuse such as f o r g e r y ,  All t h a t  t h e  of.r‘icials o f  t h e  Cent ra l  

Off ice  can do i s  t o  ensure t h a t  t h e  document f i l e d  appears  

on t h e  f a c e  o f  it t o  be a poT;er o f  a t t o r n e y  properly 

executed, NOT,  i n  view 01 t h e  freedom x i t h  which n r i t t e n  

evidence i s  now a d n i s s i b l e ,  do  t h e  s p e c i a l  pyovisions exbod.ied 

i n  t h e  Xvidence and Powers o f  At tomey Act 1340 s e m  t o  

a1ford adequate j u s t i f i c a t i o n  €or t h e  t r o u b l e  and. expense 

o f  f i l i n g .  The advantages c la ixed  for t h e  r e t e a t i o n  of 

f i l i n , y  a r e  t h z t  it obvia tes  t h e  risk o f  l o s i n g  the  d-ocurient 

and provides a means whereby i n s  yeet io i i  and. au then t i ca t ed  

copies  o f  it can be obtained by anyone a t  aiiy t i m e .  A 

number o f  po in t s  can, however, be made as regards  both t h e s e  

advantages.  

7. I n  t h e  f i rs t  p lace ,  b o t h  would be equal ly  

advantageous i n  t h e  case o f  any o the r  document o f  t i t l e ,  It 

is ,  on t h e  f ace  o f  i t ,  somewhat s t r ange  t h a t  provis ions  

r e q u i r i n g  f i l i n g  i n  t h e  Cen t ra l  Ofcice apply only t o  polirers 

o f  a t t o rney .  If conveyancing can be transzcted. without  

2 .  Or ig ina l ly  i n  8.79 o f  t h e  Law of Property Act 1 9 2 2  
and 5 th  Sch, pera.8 o f  t h e  Law o f  Property (Amendment) 
Act 1924. 

4. 
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provis ions  for t h e p r c s c r v a t i o n  and t h e  obta in ing  o f  o f f i c e  

copies  ol" conv?yances9 mortsages and l e a s e s ,  i t  seems d i f f i -  

c u l t  t o  argLLe t h a t  t h e s e  provis ions  a r e  e s s e n t i a l  i n  t h e  case 

o f  powers o f  a t t o r n e y ,  t he  inportznce o f  vdiich i s  o f t e n  f a r  

more ephemeral 

8. Secondly, it i s  not  appareat  why9 i f  f i l i n g  i s  t r u l y  

advantageous, it should be requi red  only i n  t h e  case of t r u s t e e  

powers o r  those  r e l a t i n g  t o  l and .  

executed by an a t t o r n e y  t h e  power becomes a document of t i t l e  

t o  t h e  sha res  and has  t o  be produced t o  t h e  company concerned 

when t h e  t r m s f e r  i s  r e g i s t e r e d .  

n o t  e s s e n t i a l .  It i s  t r u e  t h a t  t h e  power may be f i l e d  i n  such 

cases  xnd, because company r e g i s t r a r s  r e q u i r e  pr9ducticii of 

e i t h e r  t h e  o r i g i n a l  power or an o f f i c e  copy, t h e  power i s  

sometimes f i l e d ,  when t h e r e  a r e  a number o f  d i f f e r e n t  share-  

ho ld ings ,  i n  o r d e r  t o  ob ta in  a number of o f€ ice  copies  and thus  

speed-up t h e  process of  r e g i s t r a t i o n .  B u t  save i n  t h i s  case 

voluntary  f i l i n g  d.oes not  seem t o  t ake  place,  which sugges ts  

t h a t  i t  i s  not  g e n e r a l l y  regarded 8s advantageous. 

_ _  ::'hen a share  t r a n s f e r  i s  

Yet i n  t h i s  case f i l i - . ig  i s  

9 .  Thi rd ly ,  t h e  cxcept ion  i n  t h e  case OJ.' powers r e l a t i n g  

'LO only one lartd t r s i 3 a c t i o n  szldorl! ope ra t e s .  

tl po:-Jer t o  be expressed t o  r e l s t e  t o  one t r x i s a c t i o n  only.  

i s  much iiiore corirnon i s  €01- a power e x p e s s e d  q u i t e  g e n c r z l l y  t o  

be used i n  f a c t  i n  one t r m s a c t i o n  only,  s o  thzt i t  wo~lC:  be per -  

€ e c t l y  poss ib l e  t o  liand i t  over on t h e  completion of t h a t  tram- 

a c t i o n .  B u t ,  a s  s . 1 2 5 i s  worded, f i l i n g  i s  compulsory ir such a 

case  notwithstanding t h a t  i t  serves  no very  u s e f u l  conveymcixg 

purpose. 

It i s  r a r e  f o r  

What 

I O ,  Four th ly ,  even i f  t h e r e  i s  a case f o r  r e t a i n i n g  

f i l i n g  o€  powers r e l a t i n g  t o  land  t h e r e  secms t o  be no reason 

a t  a11 f o r  r e t z i n i n z  compulsory f i l i n g  o f  trus1;ee powers 

5. 



whether or not they  r e l a t e  t o  l and .  As a l ready  p3inted. o u t ,  

it cannot be s a i d  t h a t  € i l i n g  a5 ' fords  any p ro tec t ion  aga ins t  

a breach o f  t rust .  

1 1 ,  P i i ia l lg ,  i t  i s  thought t h a t  t h e  advantage o f  being 

a b l e  t o  ob-Lain of'fic: copies  i s  g e a t i y  dirilinished l row t h a t  

nea r ly  every s o l i c i t o r  has photo-copyii~g f a c i l i t i e s  i n  h i s  

o f f i c e .  Thereby he i s  enabled, much nore cheaply than  by 

bespeakiilg o f f i c e  c o p i e s ,  t o  supply t o  a l l  who need them 

photos ta t  f a c s i m i l e s  of powers of a t t o r n e y  o r  any o the r  docu- 

ment. Prom a prac- t ica l  viewpoint i t  s e e m  d o u b t f u l  whether 

t h e  a l l e g e d l y  g r e a t  e r  a u t h e n t i c i t y  o f  o f f i c e  copies  really 

j u s t i f i e s  t h e  i l o t  i ncocs ide rab l s  addi'iioizal expense, It n o u l d ,  

however9 be necessary t o  d i r e c t  or educate o f f i c i a l s  such a s  

company r e g i s t r a r s  ,who a t  p r e s m t  iiisis'c o n  production o f  t h e  

o r i g i n a l  power or alz o f f i c e  copy, t o  accept  i n s t ead  a photo- 

copy c e r t i f i e d  by a s o l i c i t o r  or o the r  r e spons ib l e  person, 

1 2 .  It i s  t h e r e f o r e  consi2ered t h a t  t h e r e  i s  a case 

for r epea l ing  both s . l 2 5 ( 1 )  o f  t h e  Law of  Property and 

s,25(4) of  t h e  Trustee Act i n  s o  far as t l i e  l a t t e r  requ.ires 

f i l i n g  a t  t h e  Cent ra l  Of f i ce .  I f  t h a t  were done i t  i s  f o r  

consideyat ion whether s.219 of t h e  Jud ica tu re  Act should also 

be repea led .  Theore t i ca l ly  t h e r e  i s  inuch t o  be s a i d  f o r  

retaining it s o  t h a t  - there can be voluntary f i l i r , g  whenever 

i t  i s  thouslit advantageous t o  do s o .  Is p r a c t i c e ,  however, 

i t  i s  doubted v&el;her s u f f i c i e n t  use wou ld  be made o f  t h i S  

f a c i l i t y  t o  j u s t i f y  keeping tlie machinery f o r  f i l i n g  i n  

opera t ion ,  The Law Corilmission would welcome views on t h e s e  

poin ts .  

13*  Where t h e  power o f  a t t o rney  r e l a t e s  t o  r e g i s t e r e d  

land s p e c i a l  provis ion regarding t h e  production o f  t h e  power 

6 ,  



In,. 

power of  at-torney only i X  t h e  t r u s t e e  ir,tends t o  reiliain o u t  

o f  t h e  Uiiitedl iLli1gdlo:m more thail one month ( s u b s .  (1 ) ) and. ina!;ilS 

a s t a t u t o r y  dcc1a:ca-tion t o  t h i s  e f f e c t  (subs. (4)). 

5 . 2 5  of t h e  Trus tee  Act a.utl iorises de l3ga t ion  l ~ y  

_. . 

: loreover 

7. 



t h e  power does i i o t  opera-ke I n t i l  he  l e a  e s  t h e  United Kiilgdom . 

and i s  revoli-gd by h i s  r e t u r n  ( s u S ~ . ( 3 ) ) ~  

75. The provis ion  t h a t  t h e  power does no t  opera te  uxtil 

t h e  t r u s t e e  l eaves  r a r e l y  causes d i f f i c u l t y ,  though i t  might 

i f  t h e  t r u s t e z  l s depar ture  was w1expected.ly delayed without 

t h e  d-onee knowing. It i s  the other  cond i t ioxs  which a r e  

p a r t i c u l a r l y  inconvenient .  

when Going Abroad was a g r e a t  adventure t o  be indulged. i n  seldom 

and then ,  probably, € o r  an i.x-tend.ed period. Today a large 

proport ion of tlie populat ion,  and a s t i l l  l a r g e r  proport ion of 

those  l i k e l y  t o  be t r u s t e e s ,  g o  abroad a t  f requent  i i i- tervals 

o f t e n  f o r  per iods o f  l.:ss than one month a t  a t ime,  0-Yen it 

i s  the  r e l a t i v e l y  s h o r t  ho l iday  o r  husinesE t r i p  r h i c h  makes 

t h e  g ran t ing  of a t r u s t e e  power of a t t o r n e y  advisable  because 

t h e  t r u s t e e  may be t r a v e l l i n g  from place t o  place without  any 

f i x e d  address  t o  which docunents f o r  execut ion can be despatched 

to h i n ,  I f  he goes f o r  Tilore than one month i t  i s  much more 

l i k e l y  t h a t  he i s  t ak ing  up res ideace  abroad s o  t h a t  doculnei1ts 

f o r  execut ion can be sen t  t o  him by a i r  n a i l ,  t h u s  obv ia t ing  

any need f o r  t l i e  g ran t  o f  a power o f  a t t o rney .  We d.0 n o t  t h i n k  

it i s  an exaggerat ion t o  say t h a t  t h e  present  requirement 

encourages p i o u s  per jury  s ince  some t r u s t e e s ,  r a t h e r  than  r i s k  

holding u p  a t r u s t  t r a n s a c t i o n ,  w i l l  make s t a t u t o r y  d e c l a r a t i o n s  

t o  t h e  e f f e c t  t h a t  they. in tend  t o  s t a y  abroad f o r  more than 0222 

month when i n  f a c t  they  have no i n t e n t i o n  o f  s t ay ing  tha-t lor ig .  

They seem t o  hark back t o  a time 

16 .  The provis ion  t h a t  a t r u s t e e  power i s  au tomat i ca l ly  

revoked by t h e  t r u s t e e s s  r e t u r n  i s  even more inconvenient ,  

Since t h e  power i s  n o t  revived by a l a t e r  t r i p  abroad, i t  means 

t h a t  a t r u s t e e  v2h.o t r a v e l s  abroad a t  frequeiit  i n t e r v a l s  inay 

have t o  undergo tlie t r o u b l e  and cause t h e  trust t o  i n c u r  t h e  

not  incons iderable  expense o C execut ing (and a t  present  f i l i n g )  

8. 



c7. new poiver o f  a t t o r n z y  each t ime. 

i n t e r e s t s  both of convenience and dconoriiy i f  lie could. ezzcute  

a s tanding  p o i z r  o f  a t t o r n e y  nhich would co;;ie i n t o  opera-tion 

:i\ihen;vcr hc i s  a b r o a d .  A t h i r d  p c i r t y  s h o u l d  be p ro t sc t ed  

i f  he ob-taiiicd a s t z t u t o r y  ddc la ra t ion  f r o p i  t h e  a t t o r n e y  

t h a t  t h e  t r u s t 2 2  IGS abroad a t  t hc  tivie iJi?en t h e  r z l a t i v e  

t r m s z c t i o n  was m t e r e d  i n t o  ( c f .  s . 1 2 4 ( 2 )  o f  t h c  L~ i -7  of 

Property Act 1925 2nd s . 2 5 ( 7 )  01 thc: Trustoc Act 1325)  

and t h e  du rc t ion  oP t h e  absznce should be i r r u l s v m t .  If 

t h e  .!ct were alqmdcd :~ccordingl j r ,  t h c r e  v o u l d  2 :ppZcr  t o  be 

n o  f u r t h s r  nsed. f o r  3 s t 2 t u t o r y  d e c l a r a t i o n  by t h e  d o n o r  i n  

zccordance rri th s.25( 4) o f  tli.2 Trustze Act, The nreseiit 

t h r e e  docuLients would thereby  be reduced t o  one and t h e  o b j e c t s  

o f  t h e  Holborn Law Socie ty  f u l l y  achieved. 

It nould Se i n  t h e  

17. It i s  also f o r  consicieration irfheth2r 3.25 should 

opera te  only when t h e  t r u s t e e  i s  o u t  o f  t h e  -.-. United - ... ..-- &in,zdorn. *.- -* 

It would ,  no d o u b t ,  be going t o o  28.7 t o  sugzest  t h a t  a 

t r u s t e e  should Se empowered t o  deleqat  e his d u t i e s  meiely 

because he proposes t o  be aSsent f o r  a t i n e  f r o m  h i s  usual  

address .  C u t  i t  i s  s u r e l y  not g:oing- t o o  f a  -bo suggest t h a t  

i t  might a t  l e a s t  be exteiided t o  abseilce from Ei?g;land and  

;!ales, t o  which alone t h e  Trustee Act extends.  TodRy a 

t r u s t e e  who i s  o n  ho l iday  iii t h e  Outer EeSrides or a r exo te  

village i n  N. I r e l a n d  w i l l  be f a 2  nore i n a c c e s s i b l e  than one 

who i s  i n  1Vei-g York o r  Lasos where he cail be reached by a i r  

mail  i n  under 48 hours .  It makes l i t t l e  sense t o  exmble a 

t r u s t e e  going t o  D u b l i g  t o  de lega te  h i s  power b u t  t o  r3 fuse  

t h i s  r i g h t  t o  one going t o  B e l f a s t ,  

.. 

18. It can be arsued t h c t  a !riild ol” running de leya t ion ,  

ope ra t ive  d w i n g  a period ivlien t h e  t r u s t a e  is abroad, would 



sap t h e  foundat ions of t h e  saluhary pr i i lc ip le  t h a t  a t ru ,s tee  

xus-t escercise h i s  cltiscret io i io  i m  person an$. no t  de lega t  e t h m  

( a s  opposed t o  tl?_c p u r z l y  execut ive ac-ts covered by s,23 of 

t h e  Trus tee  A c t ) ,  It can sa id  t h a t  i f  he is Lravel l ing 

abi-oad hi: sho;:ld e i t h e r  con-tinuc t o  a c t ,  using modem nethods 

o f  communication while abroaci, o r ,  i f  t h e  condi t ions  of h i s  

life n d ; e  t h i s  i n t o l e r a b l e  r c s i p t  t h e  t r u s t e E s h i p  a l . t o  

:de t h i n k ,  however , t h z t  t h i s  argm1eil-L i p o r e s  t h c  prac-b i c a l  

reasons tvhy s.25 i s  needed. 

because pol icy  decisions on which he ea-nno'c be consul t  cd a r e  

l i k e l y  t o  be needed i n  h i s  a b s m c e ,  b u t  rai-hzr. because it 

:my he necessary t o  i.xectnte d.ocuments ( f o r  ;;fxaiiiple, convzyances 

o r  share  t r a n s f e r s )  t o  g ive  z f f e c t  t o  po l icy  dec i s ions  o n  

which he has been ox w i l l  be coilsulted.  Because o f  t h e  time 

f a c t o r ,  i t  i s  o f t e n  impr> .c t i cnS le  t o  send. 'ch3se documents -LO 

him by p o s t ,  pErLicular ly  a s  they w i l l  ilorrnally be r equ i r ed  

t o  be execu-ted a l so  by o the r  p e o p l e  such as  h i s  co - t rus t ees .  

Hence we d o  not  think t h a t  it i s  c o r r e c t  t o  suggcst t h a t  t he  

whole pol icy  o f  s.25 should bc s c r a p @  and t h a t  a t r u s t e e  

should be reqc, i red e i t h e r  t o  a c t  i n  pzrson o r  t o  r c s i g n  or be 

removed. Xizt  i s  undoubtedly t r u e ,  l~O::ieVB~9 i s  t h a t  a s t r o n g  

case can be riizds f o r  oxtendiilC; t h e  power t o  cielzsatc by powcr  

of a t t o r n e y  t o  o t h e r  s i t u a t i o n s  also; for cxarnple, vhcre 

t h e  t r u s t e e  i s  goin-. ,  b i n t o  h 0 s p i t a . l  f o r  a s c r i o u s  o p e ~ a t i o n .  

'$,!e shou ld  welcome views on  whether i t  would be d e s i r a b l e  t o  

widen t h e  poi(f;;fr t o  de l ega te  t o  C O V E T  t h a t  s o r t  o f  8itu;l.tion. 

i 

I n  p r a c t i c c  it i s  n o t  s o  nucli 

_. 

-- Poss ib le  - A l t e r n a t i v e  So lu t_ io i i s  - t o  - t h e  ProbLcrn of Dc.12gati-o-q bx 
Trus tees  _______- 

19.  

pi-act icable  t o  t a c k l e  thi. problem o f  dc l?za t io i i  by t r u s t s e s  by 

We should also WclcoiEe v i w s  on vhethcr  i t  mould be 

10. 



a d i - f fe ren t  approach. Ofle p o s s i b i l i t y  r i i i & t  Se t o  aut ' ior ise  

tlie aiJpointmei1-k o f  a l t  e x m t  e trLLs-tecs ( i  e e "12 or d.xriiy; 

s w h  time as he i s  unzkle or u>.ivillin,; t o  a c t ,  3 " )  . This 

would meat tlie ob jec t ions  t o  .;:idenins 2 t r u s t e e P  s Fewer t o  

d e l e z a t e  h i s  d u t i e s  t o  someone never s e l e c t e d  o r  api;lroved by 

t h e  s e t t l o r  or appointor .  It v o u l d 9  o f  c o w s e ,  be necessary  

t o  s p e c i f y  i n  what c iTcms tances  a t h i r d  ya.rty was e n t i t l e d  

t o  d e a l  with t h e  a l t e r n a t e ,  but t h i s  could be hmdled  by pro-  

- tecti i ig a t h i r d  par ty  if  he ob-ta-ined a s ta tn- tory  d e c l a r a t i o n  

by the a l t e r n a t e  t h a t  t h e  p r i n c i p a l  t r u s t e e  was m a b l e  o r  

unwilliiig t o  a c t .  It rrould. c e r t a i d y  save ' c iouble  and 

expense i f ,  i n  t h e  case ,  szy,  o f  a s o l i c i t o r - t r u s t e e  oiie o f  

h i s  par t i lcrs  v m s  appointed ?xis a l t e r n a t e  e The t r u s - t  ee  coulc! 

t hen  go abroad vYit',.out having t o  execsAe a power o f  a t t o r n e y  

i n  case  so!ciething blew u p  while k e  :::,:,;as away. If it  d i d ,  tlie 

a l t e r n a t e  would a c t  with no g r e a t e r  fo rma l i ty  o r  ex9eiise than 

a StatLitory d e c l a r a t i o n .  One d i f f i c u l t y  wou ld  Se t o  d e a l  

with t h e  p rec i se  d u t i e s  and. l i a b i l i t i e s  o f  ail alternate 

t r u s t e e .  If his l e z a l  r e s p o i i s k i l i t i e s  were t h e  sacie a s  those  

o f  a full t r u s t e e  he ~ o u - l d ,  greswiably,  have a t  a l l  t i m e s  t o  

keep i n  touch wi th  what was going on. 

20. h o t h e r  suggest ion t h a t  hm Seen m d e  i s  t!i;i-t i t  

n i g h t  be poss ib le  t o  provide t h a t  i n  f avoxr  o f  t h i r d  p a r t i e s  

a docunent executed by t r u s t e e s  should Se s u f f i c i e n t l y  

executed i f  signed (and sea led  where s e a l i n g  i s  needed) by a 

ma jo r i ty  o f  t he  t r u s t e e s .  As pointed o u t  i n  paragraph 18 

we be l i eve  t h a t  t h e  need. t o  de l ega te  by power o f  a t t o r n e y  

normally a r i s e s  not  because any t r u e  d i s c r e t i o n s  need t o  be 

exerc ised  by t h e  a t t o r n e y  b u t  simply because it may be 

necessary t o  execute trust docuaeiits while one t r u s t e e  i s  

away, I f  t h a t  be c o r r e c t  t h e  need! for t r u s t e e  powers o f  

11. 



a t t o r n e y  would be minimised i f  s i g a t u r e  by a l l  t h e  t r u s t e e s  

was :lot needed. There i s  an analogy here  i n  thtl case o f  

another  type of f i i i uc i a ry ,  t h e  company d i r e c t o r .  Discre t ionary  

por:rers have t o  be cxei-cised. by t h e  4irz.c-tors ac-king a s  a 

bozrd ai16 it i s  -the bosrd. t h a t  w i l l  r e so lve  t h a t  a ti-ans- 

a c t i o n  be eiitzrcd i n t o  and t h a t  t h e  n-=3cessary documents be 

sea led  by t h e  conpany. B u t  t h e  a c t u a l  s e a l i n g  w i l l  no t  be 

i n  t h e  presence o f  a l l  t h e  board, or evcn o f  al l-  a t  t h e  

a u t h o r i s i n g  Soard-meet i ng ,  b u t  a e r e l y  i n  t h e  presence o f ,  

normally, tlie s z c r e t a r y  an<. a d i r e c t o r  ( s e e  Companies 

Act 7948, Table A ,  a r t , l l 3 )  and i n  favour o f  a pxcI ias2r  

t h e  docwcn t  i s  thcii deemed t o  be duly eszcuted::  s ee  Lay/ of 

Yroperty llct 1925 s.74(1). This ,  admi t ted ly ,  would i i o t  h e l p  

i f  t h e r e  was only one t r u s t e c 9  and- if t h e r e  were only two it  

would! be dangerous t o  a l l o w  e><eCutioil by one t o  s u f f i c e .  

A poss ib le  safezuard !night be t o  provide tha.t when oiie only 

of  -two t r u s t e e s  cxecutcd t h c  docurncnt h i s  s i g m t u r e  would 

have t o  be a t t e s t e d  by a s o l i c i t o r .  If ,  however, this was t o  

b s  ang pro tee t io i l  aga ins t  misfeasance by t h e  one t r u s t e e  

a g r e c t e r  onus v~ou.ld have t o  be im,poseci on t h e  s o l i c i t o r -  

vii tncss than t h a t  normally und.er-tal;e:i by a witness  who 

merely t e s t i f i c s  t h a t  t h e  d-ocumcnt has been s i , s i ed  i n  h i s  

presence b u t  d o c s  lrLot p u r p o r t  - to  check t h e  p ropr i e ty  of 

t he  t r z n o a c t i o n .  On the  other liand, purely execirtive a c t s  

can a l r eady  be delegated by i! t r u s t e e  t o  an agent (T rus t ee  

Act 1925, s,23) and it  i s  d i f f i c u l t  t o  s e e  why t h i s  s h o u l d  

i l o t  inc lude  s ign ing  d-ocmeilts t o  g ive  efrc"ect t o  t r a n s a c t i o n s  

au thor i sed  by t h e  t r u s t e e  and vihy, t h c r z f o r c ,  a t h i r d  ? a r t y  

should not  be p o t e c t e d  notwithstanding t h a t  t h e  document i s  

not  signed by a l l  t h c  t r u s t e e s  i n  person. I n  t h e  case  o f  

deeds t h c r e  i s ,  at presen t ,  the  t e c l m i c a l  d i f f i c u l t y  t h a t  

, 
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no one c m  seal a doclxfient on behzlf 0: ano-ther un less  

au thor i sed  under seal, b u t  t h i s ,  a s  su;P.;csted i n  

paragraphs 57-..59 'oelo:;Ty i s  a t cc!,?micality t h a t  S ~ ~ M S  r i p e  

f o r  abo l i t i o l ? .  

l i n e s  i s  t h a t  m y  r e l a x a t i o n  of  t h e  rule r e q a i r i n g  j o i n t  

a c t i o n  by a l l  tlic t r u s t e z s  Tvould obviously m k e  it c a s i z r  

for one dislionzst  0;: im;xovid.ent t r u s t e e  t o  d i s s i p a t e  t h e  

t r u s t  fmds without t h e  Ixtowledge aild coilsent o f  t h e  othL;.rs. 

It mi;;lit t hzreby  mzke t h e  l o t  of a t r u s t c c  a more unhapgy 

one, s incc  t h 3 r e  would 1Jc a risk 03 l i a h i l i - k y  for t h e  m i s -  

deeds of f e l l o w  t r u a t c e s  wi th  l e s s  l i k e l i h o o d  of being 

a b l e  - to  c o n t r o l  them, 

The grave ob jcc t ion  t o  any s o l u t i o n  on t h e s e  

21 There i s  l i t t l e  d o u b t  t h a t  it would be h ighly  

cocvcnient i? it weye poss ib le  t o  g ran t  .c: power o f  a t t o r n e y  

under ivhich t h e  donee v o u l d  bc m t i t l o d  t o  continue t o  handle 

t h e  a f f a i r s  o f  t h e  donor, notwithstmtding t h e  l a t t e r ' s  

i n c a p a c i t y ,  rcsultin:;, for c x a i ~ p l ~ : ,  f r o n  n z n t a l  i l l n e s s .  

Indeed, i t  o f t e n  seema t o  bi? a s s m c d  t h a t  s o  long as a power 

o f  a t t o r n q  has  been obt3,ined before the d o n o r  becomes 

mental ly  incapable ,  t h e  donee can s a f e l y  cont invs t o  o p r z t e ;  

r e a d e r s  of t h e  h i s t o r y  o f  the 'ilimcs n e ~ v s p n p c r  w i l l  remslxnher 

the efforts ni;.de to o b t a i n  a po7;;rer of a t t o r n e y  from the 

mentally a i l i n g  L o r d  H o r t h c l i f f e ,  It i s  f e l t ,  hovrever, t h z t  

i t  would go t o o  fcir t o  provide f o r  t h i s  f a c i l i t y  sincc. i t  

would d r i v e  a coach and horses  throu.gh t h e  saf-.guards 

provided by t h e  Court of  F r o t e e t i o n ,  It might, honevcr, be 

poss ib le  anfiL v s l u a b l c  t o  a t tempt  some c l a r i f i c a t i o n  o f  t he  

z m c t  circugst,mces i i i  which te:npomry incapac i ty  opcrzttes 

t o  revoke t h e  power. It prcsunably cannot be t h e  law t h a t  the 
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donee i s  not  m t i t l c d  t o  s e t  ne re ly  becc?use, a t  t h e  iiioment 

when he zcts, t - l i t .  d o n o r  is  incapable of doing s o  becauce,  

for exanple ,  he i s  a s l e e p ,  under an a n a e s t h e t i c  or i n  ;?. coma. 

All t h i s ,  hoyeveT, seexs t o  be a f a c e t  of -the gei?eral Of 

agency, a c l e r i f i c a t i o n  o f  which W O L ? ~ ~  have t o  await codi- 

f i c a t i o n  o f  t h a t  brznch of t h e  law, There is  a l s o  consid.erable 

o3scu r i ty  on t h e  ques t ion  o f  t h e  l i a b i l i - b y  o f  -the p r i n c i p a l  

a i d  t h e  agent i n  t h e  event cf t h e  l a t t e r ' s  a u t h o r i t y  determin- 

ing with3u-b t h e  a g e n t ' s  howledge  because o f  t h e  dea th  or 

i u s a n i t y  o f  t h e  p r i n c i p a l :  c f .  -AY._- Slades v ,  WL- Free ( l E 2 9 )  9 13 8c C ,  

167, - v. i T w q  (1879) 4 Q.3 .D .  651, and v. 

[I9101 1 K.53, 215. To some ex ten t  t h e  l3osi-tion of both t h e  

agen'c and t h e  t h i r d  pa r ty  i s  improved -diei.L t h e  f o r m e r  i s  

a c t i n g  under a power of a t t o rney  as a. r e s u l t  of t h e  szct-ions 

of t h e  Law of  F r o p r - t y  Let and Trustee Act considered i n  

l a t e r  p'iragraphs 02 t h i s  PapeT. A c l a r i f i c a t i o n  o f  t h e s e  

s e c t i o n s  could,  and should,  ii:iprove t h e i r  pos i t i on  s t i l l  

f u r t h e r .  However, i-le a r e  s t i l l  a long wsy f r o m  t h e  pos i t i on  

which p r e v a i l s  i n  some l e g a l  systems whereby a powei- o f  

a t t o r n e y  can a u t h o r i s e  t h e  donee t o  adn i i i i s t e r  t h e  a f f a i i - s  

of t h e  donor a f t e r  t h e  l a t t e r ' s  death.  Thereby, i t  may be 

poss ib l e ,  for example, t o  opera-be t h e  deceasedPs  bank account 

without having t o  wait  u n t i l  a gran t  o f  r e p r e s e n t a t i o n  i s  

obtained. 

w- "I r revocable"  ____C--= Powers --I- o f  A t t o r n 2  

22 .  The s e c t i o n s  of t h e  Property L e g i s l a t i o n  yrevious ly  

d e a l t  wi th ,  though they  may be i n  need 02 reform, a r e  a t  

l e a s t  readily understandabl-e I n  t h e  r e m i n d e r  o f  t h i s  

Paper, we cons ider  a l imber  o f  s e c t i o n s  7.vhich i n  obscu r i ty  

probably s u r p a s s  any i n  t h e  whole o f  t h e  1925 l e g i s l a t i o n .  
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The l i rs t  o f  t hese  a r e  s s ,  126 and 127 of t h e  Law o f  Froperty 

Act r e l a t i n g  t o  i r y m o c a b l e  po1,jers of a t t o rney .  

w i t h  xii ior Fixeildmellts onlys  6s.G and 9 o €  t he  Conveyancing 

Act 1282.  

They r e p e a t ,  

23. 

vzluable  cons idera t  io i i "  vrhicln " i s  i n  t h e  i n s t  rmnent c r e a t i n g  

t h e  power expressed t o  be i r r evocab le" .  

power "whether ;;i.ven f o r  valuable  col is iderat  i on  o r  i i o t  " which 

" i s  in the i i i s t rmen- t  c r e a t i n g  t h e  powei- expressed t o  be 

i r r evocab le  for a Tixed time t h e r e i n  s p e c i f i e d  not Zxceeding 

one year  . . ' I .  In both cases  i n  -- favour  - o f  - . . - - - - - -  a purch.,a.zer - -  .- 

(i) t h e  power cannot be revoked witki,out t h e  coiici!,rrei~ce of 

t h e  donee, (ii) any a c t  done by t h e  donee i s  e f f e c t i v e  -10%- 

withstanding puryjorted revoca t ion  o r  dea th  , d i s a b i l i t y  01 

bankruptcy of t h e  donor, and (iii) n e i t h e r  the donee of t h e  

power n o r  t h e  purchaser i s  adversely a f f e c t e d  by n o t i c e  o f  

S,125 r e l a t e s  t o  a po::,rer of a t t o r n e y  "given TOT 

S.127 r e l a t e s  to a 

purported revoca t ion  o r  of t h e  don9r ' s  ciea-th , d i s a b i l i t y  o r  

k n k r u p t c y .  :.,here s. 125 operntes  t h i s  applies I o r  a l l  t i , i e ;  

where s 127 a p p l i e s  o ~ l y  durinz t h e  i"ixed- time e 

24.  The Tirst ques t ion  thxb a r i s e s  i s  i,ially a. d i s t i n c t i o n  

should be drawn be-tween powers  z iven f o r  va luable  cons ide ra t ion  

and o the r  powers. A t  common law t h e  d i s t i n c t i o n  i s  between 

a u t h o r i t i e s  ; ? c o u y l e d  xi-th an i n t e r e s t  '; and o t h e r  a u t h o r i t i e s .  

The former caizliot e f :?ec t ive ly  be revoked because i n  r e a l i t y  

they  a r e  n o t  ci7.ses 02 agency a t  all b u t  o f  p rop r i e t a ry  

i n t e r a a t s  given by nay o f  s e c u r i t y .  

i s  not  a c t i n g  a s  a f i d u c i a r y  i n  t h e  i a t e r e s t s  o f  h i s  p r i n c i p a l  

but i n  h i s  own i n t e r e s t s ;  see  the o%t-yD.oted sta-telilent of 

: i i lde  C . J .  i n  53~1r- v. &Gndars_ (1842) 5 C.B. 895 a t  917. 

I n  the Axerican ternino1og;:T he has a "secu-r i ty- int  e r e s t  '' not  

The so-cal led " a s e a t "  

. .  



25 There s e a 1  t o  b s  t.- $;TO poss ib le  exTlamatioi1s why t h e  

leg is la tuz 'e  adopted i n s t e a d  a d i s t i i i c t i o n  based s o l e l y  on 

va luable  coi?sideT~,t Lon, The f i rs t  i s  tll2.t ,soile o f  th.e 

z a r l i e r  cases had suggested t h a t  t h i s  a lon?  s u f f i c s d  t c ?  ixake 

t h e  auhhor i ty  i r revocal i le  and. it clay have been thought 

-khat t h e  s - ta tu tory  provis ion merely c o d i f i e d  t h e  comnoii laT-. r'L 0 

That homver ,  does i i o t  semi very p l a w i b l e  f o r  t h e  con-Lmry 

should have heei1 clear long before I G 3 2 .  The sccond is  

t h a t  it nay have been thought t h a t  the preseiica o r  absence 

o f  va luable  cons idz ra t ion  mas n o r e  :2z,sily s s c c r t a i n a 3 l e  than  

t h e  presznce  o r  a ? , s e n c ~  of a security i n t a re s - t  so t ?mt ,  i n  

t h e  i g t c r m t s  of conveyancing, any power of a t to rney  given 

f oi' valuable  consid.erat ion  should be decmed irrevocable i n  

favour o f  a. purchaser, I f ,  ~ O L - & T ~ V L ~ ~ ,  t h a t  hail been t h e  

explaizat i o n  one v o u l d  have expected tke s e c t i o n  t o  read 

I t i f  8 power of a t tor l izy  i s  2xpressi.d t o  bc ~;;ivcii f o r  vduablc 

cons ide ra t ion  a e i ' o  3 u t  it docs  n o t ,  811- t h a t  has t o  apnear  

on -the fzce of t h e  ins'grument i s  th2.t t h e  poi;jer i s  i x ~ ; v o C -  

able. 

valuable cons ide ra t ion  whcther o r  i i o t  t h a t  z L p p c a r s  f r o - s  thc 

i n s t r w i e n t .  

It is t h m  irr2vocablG if .- i n  - f c c t  - --..- it i s  givcn f o r  

. 

26. 

i s  achieved by t h e s e  s e c t i o n s  i n  provid-ing " i r r e v o c a b i l i t y "  

'Lin favour  o f  a purchaser" .  

The ScCoild xa in  ques t ion  t h a t  a r i s e s  i s  vhat  exactly 

It would be tciiptincT 2nd log-ical  

16. 



for vzluzble  consideration and iilclQ.d.t?s B ~ ~ S S W .  -,9 

mortzagee o r  o t h s r  pcrson who Po:- v;. luablc consid?r.:.'Gion 

acqu i r e s  an in-t;.i?.;st i n  p i o p e r t y  ( 3 ) ; and v~.l~J.a'Dlc 

cons ide ra t ion  inc ludes  marriage bu t  docs not iric1u5.c 2 

nominal ?on;:idc.ration i n  money. 

It i s  subrn i t t od  t h a t  t h e  i,iGre f s c t  t h a t  a p e r s o n  has ii1 ggod 

f a i t h  given va luab le  cons ide ra t ion  does no t  m k e  him i: 

purchmer  as  s o  dcf incd and t h e r z f o r e  as t h c  zxpression i s  
-- 

3. Cer ta in  words, i r r e l e v a n t  i n  t h c  prcsent  contzx t  h m e  
been o r n i t t  ad 

17. 



used i n  ss. 125 and 1 2 7 ;  ssiiible lie a u 3 t  -Is0 hcv: acquired 

an i n t s r e s t  i n  ~ r o p c r t ; ~ " .  C u t  so i i~o  on3 1,ho has acquired 1 1  

Tor value 2nd. ii1 good f a i t h  m y  pro?cr ty ,  m a l  or personal ,  

from or undi.r t h c  done2 of t h c  power w i l l  rzcc.ive t h e  1x0- 

t c c t i o n  o f  t h e  s2c t ions .  The doi1c.e o f  th2 por is r  m i l l  not Se 

v,?lu.abl? cons idc ra t ion  t h c  dome acciui:zs all  i n t e i c s t  ir, 

propzrty (4) he t o o  \Jill ob tz in  t h ?  p ro tec t ion  01 t h e  scc t ions .  

This c e r t a i n l y  pro6ucGs a s m s i b l d  r c s u l t  - thouzh equa l ly  

c e r t a i n l y  not one xhich is apparcnt  on J ~ h ~  f z c e  of t h c  

s c c t i o n s ,  which, as  a l r eady  pointed ovLt ,  suggzst by t h e i r  

wording t h a t  i f t h e  doilcc" and " the  purc3icls2r1" rnr-ot be  d i f f e r e n t  

p e o p l e .  

28. If the  above a n a l y s i s  i s  c o r r z c t  then t h e  p o s i t i o n  

i s  t h a t  n e i t h e r  s. 125 nor s, 127 a a k ~ s  t h e  power i r r evocab le  

v is -a -v is  t h c  donee unlc:ss, i n  a d d i t i o n ,  t h e  dofle? has a p o w r  

coupled wi th  an i n t c r e s t .  I n  t h z  l a - t t e r  case t h e  donee a s  

w e l l  as  t 'nc g n c h s e r  froni  h i a  ai-c pi-o-i;2ctcd and t h z  s e c t i o n s  

affoi-d x t e t u t o r y  s u p i ) o r t  for t h e  i r r e v o c a b i l i t y  a t  comE:on lziw. 

29. 

Subs .  ( l ) ( i i i )  o f  b o t h  sections rza& as f o l l o w s :  

B u t  t h e r e  thcn  z r i s c s  a :LCwth?r d i f f i c u l t y .  

(iii) Neithdr  t h e  donee o f  t h e  power nor t he  

purchaser shal l  a t  any time Sc p x j u d i c i a l l y  

~ T f e c t e d .  by n o t i c e  of  m y t h i n g  done by t h e  donor 

18. 



o f  t h e  

o f  t h e  

r u p t  cy 

pone r  without - t h ~  c o ~ c u r r e ~ ~ c ~  o f  t h e  don2c 

p o v c r ,  or o f  t h e  dcz,t!i d i s z . b i l i t y  o r  bmk-  

of  t h e  donor o f  t he  power, (5) 

This ,  stciiidin,.; on i t s  omi ,  Zppi -aTs  t o  G f f o r d  p ro t ec t ion  t o  t h e  

d-onee ?vcn though he i s  not  ci pu.rcliEsdr (i.2. onc who 113s c:n 

a u t h o r i t y  coupled-  with xi i n t c r c s t ) .  

Can i t  b e  sug,:csted t h a t  i f  X czn persuade a g u l l i b l e  mi l l ion-  

a i r e  t o  scll him h i s  " i r r cvoczb le"  powcr o f  a t tor i lcy for 

L I O O ,  X can then  coiltinue t o  o p r a t e  .CIS his a t t o r n e y  not -  

withstanding h i s  nt-tcmpts t o  rdvolcs niiy a u t h o r i t y  o r  

notl!?ithotanding h i s  dc.ztii o r  insani- tg? If ,"I s o l i c i t o r  i s  

appointed a t t o r n e y  o f  h i s  c i i z n t  uiider 2. power expresszd 

t o  be irrcvocGbls f o r  a period. o f  O i i C  y 2 a r l  ccn it  be 

su5Zi:s-Led t h a t  t h c  s o l i c i t o r  i s  c n t i t l c d  t o  ignore t h e  

c l i e n t  s revoca t ion ,  dcztl i ,  d i s a b i l i t y  o r  b~.i1!i:ruptCy dur ing  

tlmt year?  Such a sugges t ion  runs contr2,ry t o  p ro fes s ionz l  

b e l i e f  and p r a c t i c e  vhich assume t h a t  t h e  so-cc l led  

" i r r e v o c a b i l i t y 1 1  undcr s. 127 i s  L: conveyancin;; dcvice t o  

cnzblc t h c  at-tori1i.y t o  opzra-Le t h e  power during t h e  year 

without having t o  produce  e v i d m c e  th?,t tlic power h.z.3 no t  

b c m  revoked. Any suggest ion t h a t  it e n t i t l e s  tht: a t t o rney '  

t o  coiltinue t o  a c t  notwithstznding i:cvocz.tion by t h e  donor 

i s  q u i t ?  con.tr;iry t o  1diat XOS'G s o l i c i t o r s  1iz.v~ t o l d  t h e i r  

clients. 

3,ut t h i s  i s  zbsurd.  

30 0 In  € , -e t ,  apzrt f ron  the  obvious absu rd i ty  01 any 

o t h e r  conclusion,  th? wording o f  t h ?  s c c t i o n s  ina!;es i t  

reasonably c l e n  t h a t  " i n  favour  of a purchaser" governs 

t h c  vho lz  o f  tlic s z c t  ions  n o t n i t l i s t ~ n d i n ~  t h e  wording o f  

5. S e  127 ( 1 ) (iii) conttl ins a d d i t  ionz.1 t~orC7.s i-d:iiig it- clzar 
t h z t  t h i s  z p p l i c s  t o  n o t i c e  c i thei l  durifig o r  a f t e r  t h e  
f ixed  t i r i c  i n  r e s p e c t  o f  anythiiig lia.r;pning during t h e  
fixGcl t iinc, 

- I9 - 



paragraph (iii) of each. Accordingly t h c  v o r d s  " then  i n  

favour  of  3 purchaser . * .  (iii) n c i t h e r  t h e  donec o f  t h e  p o w ~ r  , 

nor  t h c  purclmser * .  e '' c,?n only be .made t o  y i z l d  seilse i f  thcy 

m e  t r c a t e d  38 reading " then  i n  f:r?.vour o f  a purchzser 

( includi i ig  t h c  donee of thtl p o v x r  when hc i s  2 purch,":se%) e .  

(iii) n e i t h c r  t h e  dogee o f  t h z  poivler nor o t h e r  p u r c h s e r  . . 1 1  

31 0 

they appear t o  envizagd notlxi.nz bctnccn ind.e€ini te  i r r e v o c z b i l i t y  

and i r r e v o c a b i l i t y  T o r  r i o t  inor? than one year .  ?,hen, hG;icver9 

tlic power i s  coupled wi th  an i n t z r z s t  t h e r e  s e c m  every re2son.t 

why it should bs  poss ib l e  t o  permit a poiwcr o f  a t t o r n e y  t o  

be i i-rcvocablc for tl pcriod which nay be longer  t h m  a yoar  

but not i n d c f i n i t e ,  Indeed, t h i s  i s  p rec i se ly  idizt i s  

normally wanted i n  such cnses ,  f o r  t h e  i n t e r e s t  which t h e  

p o v e r  securcs  may well n o t  be o f  i n d c f i n i t e  du ra t ion ;  

where, for o::aniplc, it i s  par t  of 2 nortgage t r ,u?sact ion t h e  

expzc-bstion i s  t h a t  t h e  mortgage will i n  due course be 

rcdcemed and t h a t  when it i s  t h e  power w i l l  be su to iv7t ica l ly  

h f u r t h c r  c c r i o s i t y  zibou-t t h e s e  si.c'cions i s  t h c t  

32. 

r o f c r  t o  purported r evoca t ion  by d2ath they  ignore t h a  

p o s s i b i l i t y  o f  revoca t ion  by d i s s o l u t i o n  02 a corporctc-  

d o n o r ,  

A f i n , d  cu- r ios i ty  i s  t h a t  i,dierczs t h e  s e c t i o n s  

33 It i s  submitted. t h a t  i f  t hdse  s e c t i o n s  a r e  t o  Se 

nade s e n s i b l e  and r e c d i l y  i n t e l l i g i b l c  they  nzed t o  be re- 

d r r f t e d  n i t h  a c l e a r  r ecogn i t ion  t h a t  what i s  sought t o  be 

achieved is:- 

( 1 )  Thzt powers o f  a t t o r n c y  granted  by m y  o f  sccu-ri-ty 

can be made i i-revocable i n  t h c  t r u e s t  and f u l l z s t  

20 b 



sense ei-thG:r i n S c f i n i t d y  o r  for a ?er iod .  

( 2 )  Thct i n  o thc r  caszs  no quzs t ion  3; i r r c v o c a b i l l t y  

a r i s e s  2s bittween donor and done?  bu t  t h s t  i n  t h e  

i n t 3 r t s t s  O C  conveyancing if i: poiacr o €  a t t o r n e y  

i s  exprcssed t o  l z s t  for a f i x e d  period n o t  

excdeding Oi l i !  y z z r  those  hsvinz d z a l i n z s  with t h e  

PAtorncy during t k t  p e r i o d  should bs e n t i t l e d  

t o  aorJme t h a t  t h e  power hzs  no t  been rcvolred. 

34 * If t h a t  i s  ncccptod then ,  t o  d e a l  with point ( I l 9  

s.126 should be r e -d i a f t ed  s o  t h a t  it z p p l i c s  only t o  posicrs 

o f  a t t o r n z y  g i v m  f o r  va luable  cons ide ra t ion  and m - ~ ~ f  
C C C U ~ .  

e i t h e r  ind-eZini tc ly  or for a p c r i o d  t hen ,  during th2  period 

o f  i r r c v o c a b i l i t y ,  i t  should not  be rsvoccblc  n i thou t  tlic 

consent o f  t h e  donee. The p ro tec t ion  e f forded  should then 

I f  such a power i s  expressed t o  bc i r r evocab l?  

apply q u i t e  gcnc ra l ly  iF/ithout t h e  present  " i n  favour of c, 

purchaser" vhich i s  misleading and o t i o s e ,  except i n  on2 

r c s p e c t .  That onc r e spec t  i s  t h i s :  t h e  donee o f  t h e  gower 

should obviously not  be protected i f  t h s  power has been 

rovoked with h i s  concurrence.  On t h z  otl icr hand a 

purchnscr Prm t h e  donee o r  o t l i d r  person dea l ing  i n  good 

f a i t h  wi th  t h c  donee s h o u l d  bz c n t i t l c d  t o  Q B S U I C  t h a t  t h c  

power has  no t  b2en mvoked during t h c  ;,eriod o f  i r r z v o c a h i l i t :  

and t o  be yrotdcted i n  t h e  sans tmy 2,s i s  l z t e r  suggGstcd 

i n  connection wi th  s ,  127 ( see  paras ,  37-39). 

35. It may be objzc tcd  t o  t h i s  p r o p o s a l  t h a t  it 

would narrow t h e  pi'csent ambit o f  s.126 by reiiloving f r o ] .  

i t  powers o f  a t t o r n e y  given for valuable cons idz ra t ion  

b u t  not by vmy o f  s z c u r i t y .  To t h i s  thGre are t l i rce  

answers : - 

21.  



of s c c u r i t y .  If t h e  prcscnt  word5r;g o f  s 1 :.6 

encourages t h e  Ilr. X ' s  o f  t l n i s  world. ( S ~ G  

para.29) t o  sugposc tlia-t t1;e-y can bu.g i r r z v  ;e ,  11.5 

with  b u t  t hn t it  

s e c t i o n  wxs s-tatcd t o  a p p l y  t o  p o v ~ e r s  "e::prc'sxeC t o  ~ ~ ~ 2 . .  

f o r  a f i x e d  period not  cxce,:dirig c a ~  y z m "  r t h c v ;  th ,  

p r s s e n t ,  t o  pow2rs "expressed t o  be i r r zvocab le  for a f: . : ; t .ci  

p e r iod  not  escecding one ye:-C?r". A t  present  s o l i c l t o r ; ,  %:77c 

t h e  embarr(<ssing tzslr o f  cxplzi:iinz t o  t h c i r  c l i m t s  x h .  7 

though t h e  p o v e r s  gf attoi-ncy th2.t they  have d rx f t ed  ,.:r,; 

22, 



expressed t o  h e  i r r evoczb le  t h i s  d o e s  not  n z 3 m  t h a t  i n  f a c t  

-i-iii.;e and t h a t  t h e  so-ca l led  irrevocubili-Lg i s  merely a con- 

veliient device ,  Convenient it ,slag be b u t  i - t  i s  not  very 

c red i t , - ,%lc  t o  -the law -that convenicnce ctxi be achieved only 

;lar.t i c u l c r l y  enbarrzssin;  nhzn t h e  s o l i c i t  o r  i s  himself t h e  

donee o f  t h ?  p o v e r .  It i s  submitted 'chat it would be nuch m o r e  

i n t e l l i g i b l e  t o  t h e  c l i e n t  i? a l l  tk:t h?.d t o  be explainzd was 

t h a t  tllotigh t h e  power vas expressed t o  be f o r  2. f i x e d  - t h e  t h i s ,  

of CouL'se, d i d  not  r.iean -khat i t  could not  be rsvoked a t  any 
( 5 )  t i m e  

37. The second :;uestioiT t h t  a r i s e s  on  E! rt.-d-rzftec? s o  1 2 7  

i s  ~ h e - t h e r ,  as at present ,  i t  should opcra-Le only " i n  favour  o f  

a pu rch :~se r " .  A s  alreF.cly s t a t e d  i t  should c e r t a i n l y  not  

o9era-tz i n  P ~ v o u r  3: t h e  donce, and. snbs, ( 1  ) (iii) should be 

amended to ixtize t h i s  c l e z r ,  b u t  i t  i s  d o z - b t f u l  :diether i t  should 

be limi-Led to "pxrcIw.sSer" as defined i n  . t he  A c t .  It of-ten 

seems t o  be assuiled. thc2t myone m k i n g  s payment i n  good  f a i t h  

t o  t h e  a t t o r n e y  d u r i n s  the fixed. period expressed i n  a power 

g m i t e d  under s.127 i s  protected by t h e  s z c t i o n .  This szzins 

h izh ly  d-oubtful. If the pa;rer i s  bcyin:; soncthing Srom t h e  

a t torney  he clearly i s  pro tcc tzd  for then he i s  a "purchaseT". 

B c t  i f  hc i s  1iIei.cly d ischarg inz  a debt due t o  t h ?  donor o f  t h e  

power it i s  dil^i'icu.lt t o  sec  t h a t  nc w i l l  necess sF i ly  be c? 

"purchaser"  wi th in  t h e  meaning o f  t h e  s i - s tu tory  d e f i n i t i o n .  

If he i s  'GO be p ro tec t ed  i t  would seem t h a t  2.ily p ro tec t ion  

he has a t  present  i s  under s.124 vhicli, a s  pointed o u t  l a t e r ,  

6 ,  The c l j -en t ,  no doubt,  ouzht a l s o  t o  be war-led o f  the r i s k s  
-Y_ 1 

h? runs i f  t h e  doncc should Se d i shones t ,  f o r  notvithstancl-  
ing revocz t ion  t h e  donee w i l l  be  a b l e  c f f z c t i v c l y  t o  dispose 
o f  the donor ' s  pro;?crty during t h c  f i x e d  pcr iod.  

2 3  





had. 'wem rcvoLc?d, In t h e  c 2 . s ~  of D O V , J C : ~ ~ J  ~ i v m  by vmy o f  

secuyi ty  (i c e -i;liosc coveri.du by se I 25) t h e  - i i I l i r c i  p a r ty  s ~ i o u l d  

i t  i s  thought ,  'be pro-i;i\ct?d- u n l z s s  hc 71?FLd n o t i c e  ' ~ h 2 . t  t h e  

power had Sccn rcvoked vdiether o r  not  t h e  s t a t e d  period- o f  

i r r e v o c a b i l i t y  has ended e Iiowever, i n  t h e  czse o f  pov~ci's 

under s.127 t h e  t h i r d  pz.rty should be ;?ro-tected o:ily i n  

respi3ct of  t r m s z c t i o n s  dur inc  t h e  prescr ibcd  per iod.  As 

regards t r a a s z c t i o n s  t h e r e z f t e r  h i s  px-otzctiort should 2c:3elii? 

on a rcv ised  3,124. 

- t o  s.126. i t  c m b l e s  ti p o m r  o f  a t t o r n e y  t o  be z ivcn  f o r  

This s t z t  cncnt i s  no t  s t r i c t l y  2.ccurnt c , perhaps ,  bec?,use 

g i v m  f o r  vz luablc  cons id2ra t ion  by way o f  s e c u r i t y  . ', e 

7c F o r  d c P i n i t i o n , s e e  pTya*27. 

8 ,  12th Val- 1 ct p .  448, 
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41 0 Th,> o n l y  s z r i o u s  q u a s t i o n  tiia-t -rises on 3.128 

A ,  i t  i s  not- a p y r c n t  t o  u s  irliy i t  d.oss not s u € I i c ?  i f  t h e  p o m r  
_ _  YI-----u-L-. ---__YY- - -  - - 

g o  I____ I b i d .  
10. See o n  this,  par,.., 13. 

25. 



i s  given in.3tzad t o  ''A and those  c?.eriving t i t l e  under him", 

As we see  i t ,  wha-t i s  r e a l l y  needed i s  an elltry on t h e  

r e g i z t e r  whenever a purchaser f ro r i  t h e  r e z i s t e r e d  p r o p r i e t o r  

i-light be adverse ly  a f f e c t e d  by t h e  poi7rer o f  a t t o r n e y  g ive3  by 

t h e  r e g i s t  ered p ropr i e to r  e ',!ith t h e  nor,;zal power o f  a t t o r n e y  

a purchaser w i l l  i l o t  be adverse ly  a1irected s ince  t h e  g ran t  

of t h e  power does n o t  a f f a c t  t h e  rezis 'cered p r o p i 5 e t o r ' s  own 

powers i n  r e l a t i o n  t o  t h e  pro,Jerty. './liere however , t h e  

r r o p r i e t o r  hc?s given xi i r r evocab le  power  by nay o f  s ecuy i ty  

he w i l l  n o r m l l y  E o t  be e n t i t l e d  t o  dispose of t h e  ? r o ? e r t y  

without t h e  c'oncurrence o f  t h e  donee o f  t h e  power. Hence t h e  

power should theil be entered on tlie r e s i s t e r .  I n  p r a c t i c e ,  

t h e  power w i l l  normally be includ-ed i n  a charge which i t s e l f  

w i l l  be en tered  i n  some wag on t h e  r e g i s t e r  and t h i s  

appareii t ly i s  s u f 1 i c i e n t  compliance with s e  120(  3 )  even 

though t h e r e  i s  i l O  expyess re ference  t o  t h e  power: s ee  

Re T.Tilite 3 o s e  C - o t t a  [I9541 Ch.483, [I9651 Ch.940, C . i l .  where 

t h i s  was assumed without z r g m e n t  . 
Pro tec t  ion__ o f  At-t oriiexs- ~ a i d  T-hird Pa-xt-i-es 

42 We nob:; tuyn t o  s.124 of the Lavr o f  Property Act 

and s.29 o f  t h e  Trustee Act 1925, S u b s . ( l )  o f  s.124- 

provides t h a t :  

(I) ilny person ma!rin,y a n y  pagxent O Y  doing any act, 

i n  good fait!% in pursuance o f  a power o f  a t t o r n e y ,  

sha l l  n o t  be l i a b l e  i n  r2spec t  o f  t h e  payment or a c t  

by reason t h z t  before  t h e  payment o r  a c t  t he  donor 

o f  t h e  power had died o r  become sub jec t  t o  d i s a b i l i t y  

o r  brrdxupt ,  or had revoked tlie poirer, i f  t h e  f a c t  ol" 

death ,  d - i s a b i l i t y ,  bankruptcy, o r  revoca t ion  was no t  

a t  t h e  time o f  t h e  payment- o r  z c t  known t o  t h e  

person nakiiig 01 d o i i i z  t h e  same. 

27 



5,29 of t h e  Trustee Act conta ins  very xi ini lar  provis ions ,  

v i z .  

(1) 

w d e r  or ii1 13urswiiice h f  any power  o f  a t t o r n e y  s h a l l  

no t  be l i a b l e  f o r  aiiy such a c t  o r  payment by reason o f  

t h e  f a c t  t h a t  a t  -the t i n e  o f  tlie a c t  oi" pzi,ri?lent t h e  

person v h o  gz.ve t h e  pover of a t t o r n e y  was s u b j e c t  

t o  any disabil i 'cy OLM 'Gadrrupt or dead-, o r  had d m e  

o r  su f f e red  sone a c t  o r  t h i n g  t o  avoid t h e  ~ O Y E ~ ,  

i f  t h i s  f a c t  vms r i o t  I a o v m  t o  tlie trListee a t  t h e  

time o f  his s o  a c t i n g  o r  paying. 

A t r u s t e e  a c t i 2 g  or payin2 none;;. i n  good f a i t h  

43 0 The P i r a t  puzzling f e a t m e  about t h e s e  subsec t ions  

i s  why t h e  second i s  n e c e s s a q  a t  a l l  i n  view o f  t h e  firsb. 

One would suppose  t h a t  "any pei"soii" i n  s. 124 vas wide 

enough t o  include a - t rus tee .  

purely h i s t o r i c a l .  The protect ior ,  a f forded  t r u s t e e s  ante-  

d a t e s  t h e  genera l  p ro t ec t ion :  i t  can be t r a c e d  back t o  s.26 

of L o r d  S t  Leonard 's  Ac-t 1859 wherzas tlie genera l  pro- 

t e c t i o n  was in t rodaced  by  t h e  Conveyancing Act 1381 , s,47. 
Since then  sepa ra t e  provis ion  has  continued t o  be nade f o r  

t r u s t e e s  for no very obvious reason,  One can uiid.ers-'cand 

t h a t  sepacate  express  provis ion i s  necessary  i n  r e s p e c t  

of t r u s t e e s  d e l e s a t i n g  t h e i r  power b~ powers  of a t t o r n e y  

(set .  s . 25  o f  t h e  Trus tee  Act) b u t  i t  ha rd ly  seeins necessary  

as  r eza rds  trustees a c t i n g  as  donees o f  powers  of a t t o r n e y  - 
a d i s t i n c t l y  unusual occurrence one would have thou-ght - 
which i s  what s.29(1) appears  to be dea l ing  with.  

Tlne ex2lana t ion  may wel l  be 

44. A s  i nd ica t ed  above t h e  apparent  i n t e n t i o n  o f  both 

ss,124(1) and 29 i s  t o  p ro t ec t  t h e  donee o f  t h e  power if he 

a c t s  upon it i n  ignorance o f  i t s  revoca t ion  by tlie dea th ,  e t c . ,  

28, 



, 

o f  t h e  donor. They p ro tec t  him, i t  ,:my 'a? ass~xi$&-, both 

a3a ins t  c? s c A t  by t h e  donor and aga ins t  a suit by- t h e  t h i r d  

> a r t y  i-iitli whom he 113s d e a l t  based O i l  brehch  of i n p l i e d  

warranty o f  a u t h o r i t y .  Sut  thzye i s  POtliing i n  t h e  wording 

o f  e i t h e r  t o  su2;I'zst t h a t  it p r o t e c t s  t h e  t h i r d  pax'ty who makes 

a payment t o  t h e  donec o f  t h e  power o r  has any o the r  t r a n s -  

a c t i o n  wi th  t h e  donee. Sucli a person cai1 hard ly  be s a i d  t o  

have made t h e  pyment or done the  a c t  " i n  pursuance o f  a 

power of attorney" o r  "under o r  i n  pursuailce o f  any pomer 

of  a t t o r n e y f t ,  Iie has ac ted  relima2 on t h e  power9 b u t  n o t  

-=&---.-- iq  nursuance o f  i t .  

t ; .ct ion t o  t h e  donee i s  coilfiri2ed- b y  t h e  s ide-note  t o  s o  124(1  

That t k e  i n t e n t i o n  i s  t o  r c s t r i c t  t h e  p r o -  

which reads "Payment by a t to rney  under 2ower without i l o t i c a  

o f  dea th ,  e t c . " ,  

45. Bu t  t h i s  i n t e r p r e t a t i o n  o f  s .  124( 1 ) and, perhaps, 

s,29 also, i s  pu'c i n  doub t  by t h e  terms o f  s.124(2), t h e  

relcvan'c part. o f  which reads :  

( 2 )  

e f I i . c t  t h a t  he has  not received any n o t i c e  o r  

i n f o m a t i o n  o f  the revoca t ion  of such porirer o f  a t t o r n e y  

by death  o r  otherwise s h a l l ,  i f  made imiiediately 

before  or with in  t h r e e  months a f t e r  any such payment 

o r  a c t  a s  a f o r e s a i d ,  be taken t o  be conclusive p r o o f  

o f  such non-revoca.tion a t  t h e  t ime when such pnyrnent 

o r  a c t  was nade o r  done, . - ,  . 

A statu-tory d e c l a r a t i o n  by an a t to rney  t o  t h e  

This subsec t ion ,  introduced f o r  t h e  f i r s t  time i n  1 9 2 5 ,  

obviously envisages pyotz;CJGi31i 02 '~?.i? ;ICZSOII desli.l?z .. 

-.;ith t h e  c?Oile? - ':ad no o ~ i e  e1sE.It  would be absurd t o  su::gest 

t h a t  t h e  donee can provide co rx lus ive  evidence i n  h i s  own 

favour  by himself making a s t a t u t o r y  d e c l a r a t i o n  - though 

- tha t ,  on t h e  f a c e  of  i t ,  i s  what; t h e  subsec t ion  says.  



Presumably, t h e r e f o r e ,  w'iereas su:)s. ( I  ) r e l a t e s  t o  >ro te<: t ion  

01 t h e  donee, s c L L s , ( 2 )  r e l a t e s  t o  , xo - t ec t ion  o f  those  having 

dealiii,zs with h i a .  

46. 

o f  subs.(l). If i t  1136 s a i d  t h a t  t h e  statu.-tory d e c l a r a t i o n  

should be conclusive evidence of t h e  Tact t h a t  t h e  donee had 

It i s  poss ib le  t o  i2terFre- t  s u b s  e ( 2 )  a s  inde2endent 

no t  rece ived  ilo-tice o f  revoca t ion ,  such an inter9Tetation would 

ha.ve been q u i t e  i m p o s s i b l e  because, w i l e s s  subs, ( 1  ) app l i ed ,  

no p ro tec t ion  would be afforded Sy subs .  ( 2 )  ; t h e  f a c t  t h a t  

t h e  donee d id  n o t  !rio,ow t h a t  t h e  power had Seen  revoked would 

no t  h e l p  the t h i r d  party.. Howeverg t h e  subsec t ion  i n  fz:t 

provides t h a t  t h e  s t a t u t o r y  d e c l a r a t i o n  shall S e  concl-usive 

p r o o f  of-  n~~i~eA~v;a -~c io -n ,  and i f  t h e  power must be conc1L:sively 

rcgardec! a s  uiircvoked then ,  of couL"se, t he  t h i r d  pa r ty  i s  fully 

protec ted .  But unTortun2tely S R ~ S ,  ( 2 )  r e f e r s  t o  "any such 

payment o r  a c t  a s  a fo resa id"  m d  t h i s  car, r e f e r  only t o  t h e  

payjnents and a c t s  re f tz r red  t o  i n  s ~ ~ . b s . ( l ) ,  i . e .  i f  one accep t s  

t h e  argumeiilt i n  p r a .  44, t o  payiaents 2iad.e or a c t s  d-oile by t h e  

donee. This nppears  t o  produce t h e  absurd r e s u l t  t h a t  

obtainiEg a s t a t u t o r y  d e c l a r a t i o n  of no;i-revocztion a2Pords 

t h e  t h i r d  ;)art27 n o  protc-ction nhei1 it i s  he t h a t  has done t h e  

a c t  or r1iad-e t h e  payinent to t h e  donee, 'nub does pi'otect liiin 

when i t  i s  t h e  donee who has  don2 t h e  a c t  or made t? le  piyment 

(. 

t o  L i m .  Ii1 some cases, no d o u b t ,  i t  m a y  be p o s s i b l c  to z v o i d  

t h i s  a b s u r d i t y ,  I f ,  f o r  exail;pleg t h e  donee conveys the 

p r i n c i p a l ' s  ( t h e  donor ' s )  property t o  t h e  t h i r d  par ty  wh3 

pays t h e  cloiiee € o r  i t ,  t h e  conveyzncc i s  prcswiably ail ?.ct 

done by t h e  donec and i f  t h e  t h i r d  par ty  obtaii is  a statL.;ary 

d-eclarat  i o n  ol" non-rcvocat i on  t h e  i3oner i s  conclusively proved.'' 

no t  t o  have b e e n  revoked. Hence t h e  conveyance aild. theri3rr"orc7 

preswxably, t h e  payment would be e f2ec t ive .  But  can a s i m i l a r  



argument p r 2 v a i l  when all tli2.t has  occurred i s  t h a t  t h e  t h i r d  

par ty  has discharged a deb1 due t o  t h e  donor by paying t h e  

donee? Perhaps - on t h e  b a s i s  t h a t  thz  x-oceipt by the  donee 

i s  i t s e l f  an a c t  $-one by him, 

47 0 Thcre i s  , howev-.-,- b L 9  one o t h e r  d i f f i c u l t y .  4s we h a m  

s e m ,  undzr subs. ( 1  ) t h e  a c t  o r  pa.yment a u s t  be ” i n  s o o d  €a i t l i ”  - 
and tlic same a p p l i e s  t o  s.29 o f  t h e  Trustee Act. 

concluded, t h e s e  provis ions  ap$y only t o  a c t s  and payaents by 

t h e  donee, it i s  pis good f s i t h  t h a t  n u s t  be meant. 

what should be relcvan-t a s  r eza rds  t h e  p ro tec t ion  o f  t h e  t h i r d  

par ty  i s  vhethcr  he, t h e  - th i rd  13arty, has  ac ted  ii? good f a i t h .  

That,  however, a p p e a r s  froil1 t h e  word ixg  o f  subs,(2) t o  be 

t o t a l l y  i r r e l e v a n t  

o f  subs.(2) even though he has  not  ac ted  i n  good f a i t h  becauses 

f o r  example, he !m-ows p e r f e c t l y  w e l l  t h a t  t h e  donor has d i ed .  

12, as  we have 

3~1.t c l e a r l y  

It would seem t h a t  he ob ta ins  t h e  p ro tec t ion  

_. 

;//hat i s  even more absurd i s  t h a t  it i s  arguabl-e t h a t  he i s  

n o t  protc3ctcd i f  t h e  donee has not  ac ted  i n  good f a i t h  a l though 

lie, t h c  third.  pa r ty ,  has  ac ted  i n  good f a i t h .  If “such a c t  

o r  payment” i n  subs, (2) mecans a payment o r  a c t  in good .- a h ,  

s~lcl i  a s  i s  referred! t o  i n  s u b s . ( l ) ,  thcn  th?c mxfortu.nate t h i r d  

par ty  m y  bc deprived o f  h i s  protzctioi? becsuse o f  t h e  bad 

f a i t h  of  t l i z  donee. Suppose ,  f o r  exanple ,  t h z t  a f r audu len t  

donee , ImovJiy1g t h a t  h i s  a u t h o r i t y  has b e m  revok3d p u r p o r t s  

t o  s e l l  t o  ‘II who a c t s  in s o o d  f a i t h  and ob ta ins  a stabu-tory 

declz.ra.tion of non-revocation. It can Se s t rong ly  argued th2.t 

T i s  unprotected (unl-ess pro tec ted  by s, 127) because t h e  a c t  

o f  t h e  donee RRS not  i n  good f a i t h  and t h e r e f o r e  ’was no t  Such 

an a c t  as  i s  covered by t h c  sec t ion .  

48 e Thc p ro tec t ion  apparent ly  aI2orded- t o  t h i r d  p a r t i z s  

by s.124(2) s e m s  t o  be rendered s t i l l  more i l l u s o r y  by t h e  



provis ions o C subs. ( 3 ) .  This provides t h a t  : 

( 3 )  This s e c t i o n  does not  alryect eny r i g h t  aza i i l s t  

paid; and t h a t  ?erson s h a l l  have t h e  l i k e  renedy 

a g a i n s t  t h e  payee a s  he v.roulc! have h3.d aga ins t  t h e  

payer i f  t h e  payment had not  beeii made t o  him, 

This subsec t ion  made good sense when, a s  i i l  t he  Conveyancing 

Act 1 SS1 

j u s t  a s  t h e  comparable provis ion i n  t h e  Trustee I!ct 1925 ( t h e  

groviso t o  s.29 not  quoted above but  s e t  o u t  i n  t h e  fooxnote 

nalces z o o d  sense ,  Bu t  i n  t h e  l i g h t  o f  subs .  ( 2 )  which, r S  we 

i t  fo l lowed  ai16 r e l a t e d  only t o  t h e  present  s ~ t b s  ( 1 1 , 

i l l ) )  

have seen,  must have Seen in-Lroduced t o  p r o t e c t  t h e  thi:d 

par ty ,  i t  makes nonsense. A ,  t h e  donee of -the power ac-iiing 

a s  P ' s  a t t o r n e y ,  buys Froperty f r o m  T f o r  ZlO,O@O making a 

s t a t u t o r y  d e c l a r a t i o n  of non-revocation, 

2's personal  r e p r e s e n t a t i v e s  can agparent ly  r z c a v e r  t h e  

~ 1 0 , 0 0 0  f r o m  T, for t h e  s e c t i o n  i s  no t  t o  a f f e c t  t h e  r i g h t s  

I ~ L  f d c t  I? has d ied .  

and remedies they  would have had a z a i n s t  A had t h e  payment n0-b 

been made, Presumably they cannot d o  s o  without r e t u r n i n g  

T's property i f  they  s t i l l  have i t .  C r t  i f  :i has sold i t  t o  

T 2 ,  g iv ing  him a s t a t s t o r y  dec lzxa t ion  of  non-revocation, and 

l a t e r  d-ecamped wi th  t h e  proceeds, it v ~ o ~ i l d  appear tha-t  t h e  

e f f e c t  o f  subs . (3 )  i s  t o  enable ?'s L2ersonal re -pesenta t ives  

t o  recover  t h e  money f rom T without r e s t o r i n g  h i s  mope-ty 

11, "Provided t h a t  - 
- - -  A_y - -  y _ -  - -  -Y 

( a )  nothing ill t h i s  s e c t i o n  s h d l  a f f e c t  t l i c  righ-r; 
o€ any person e n t i t l c d  t o  t h e  no;iey a:al/ist -:he 
?erson t o  whom t h e  payment i s  nzde; 

reniedy a;;ainst t h e  person t o  -iJhori t h e  pn;nnenJ; 
i s  made as he would have had agains-5 t h e  
t r u s t e e .  

( b )  t h e  person s o  en t i t l ed -  s h a l l  have t h e  s2,ie 

3 2 .  



which, it seems, they  w i l l  be uimSle t o  recover  from T 2 ,  who 

i s  not  a "payee" and- t h e r e f o r e  not  causht by subs. ( 3 )  ! 

49. The d e f i c i e n c i e s  of s,124 a s  E pro tec t ion  f o r  t h e  

t h i r d  pa r ty  a r e  t h e  nore s u y r i s i n z  i n  t h a t  t h e  l a t t e r  i s  

c l e a r l y  and s p e c i f i c a l l y  safeguarded i n  t h e  case o f  t r u s t e e  

powers o f  a t t o rney  wider s.25 of t h e  Trustee Act by suSs.(8) 

of  t h a t  s e c t i o n .  Under t h i s  he i s  pro tec ted  r-iihether o r  no t  

t h e  power has  come i n t o  opera t ion  o r  been revoked miess he 

had a c t u d  knowledge t h a t  t h e  power had never  come i n t o  

opera t ion  o r  been revoked. This pro tec t io i l  he apparent ly  

acqu i r e s  whether or no t  he ob ta ins  a s t a t u t o r y  d e c l a r a t i o n  

o f  non-revocation i n  accordance wi th  s u b s .  ( 7 )  o r  with :;,124(2) 

o f  t h e  Law o f  X'roperty Act, 

donee o f  a t rustee-donor  should be i n  a s t ronge r  3 o s i t i o n  

than  one dea l ing  wi th  t h e  donee o f  a non- t rus tee  i t  i s  

d i f f i c u l t  t o  understaiid. 

Why a t h i r d  par ty  dea l ing  wit11 a 

50 e Xnough, i t  i s  l ioped ,  has been said. t o  i l l u s t r a t e  

t h e  obscu r i ty  and inadequacy of t h e  present  provis ions  o f  

s.124(1) and (2) of t h e  Law o€  Property Act and s . 2 9  o f  t h e  

Trus tee  Act. They can only be nade s e n s i b l e  i f  r a -d ra f t ed  

s o  a s  t o  rnalie i t  c l z a r  t h a t  t h e  a c t s  and payments covered 

by t h e  s e c t i o n s  r e f e r  t o  those  by t h e  t h i r d  par ty  2s well a s  

those  by t h e  donee and t h a t  t h e  s e c t i o a s  p ro tec t  t h e  donee if 

he has ac t ed  i n  good f a i t h  and t h e  t h i r d  pa r ty  i f  he hzs ac t ed  

i n  good f a i t h .  None o f  t h i s  i s  c l e a r  a t  p resent .  

51. A r e -d ra f t  o f  ~1,124 of t h e  Law o f  Property Act and 

s.29 o €  tlie Trustee Act should make c l e a r e r  t h e  r e l a t i o n s h i ?  

between t h e a  and scj, 126 and. 127 of t h e  Law of Property Act 

and s.25 01 t h e  Trustee Act. ifliere t h e  donee i s  pro tec ted  by 

33. 



~3,126 or t ho  t h i r d  p m t y  by s,l27, t he  p ro tec t ion  o f  s.121 

i s  not  needed. 

adonee of 2 s.127 power9 a f t e r  t h e  e x p i r a t i o n  of t h e  f i x e d  

period, then it i s  s.124 t h a t  should a f f o r d  him p ro teh t ion  

and he should. ob ta in  a s t a t u t o r y  dec laya t ion  o f  non- 

revoca t ion .  

If , however, t h e  t h i r d  p:.rty ha.s dea l ings  with 

II iscel laneous Sec t ions  
_yyyy_y__-&- LALLU 
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deal ing  wi th  powers  o f  a t t o rney  appear t o  be i n  l e s s  need of 

amendment. They cons i s+ ,  f irst ,  o f  s.74(3)-(5) d - e d i a z  with 

execution 01 inst ruments  by a corpora tz  a-t tornzy or by an 

z t to rney  on behalf o f  a corpora t ion  and- s.123 deal ing  -;Jith t h ?  

The renr:ii?,ink-; s c c t i o n s  of t h e  L ~ J  o f  Property Act 

execut ion o f  inst ruments  i n  o the r  cases .  The nz in  d i f f i c u l -  

with t h e s e  s e c t i o n s  i s  t k t  t h e r e  i s  ail apparent c o n f l i c t  

between them. 5.123( 1 )  provides q u i t e  g e n e r a l l y  t h a t  a 

donee inay execute docuxegts w i t h  h i s  o m  name9 s igna tu re  m.1 

s e a l  "by t h e  a u t h o r i t y  oL; t h e  donor" and t h z t  t h i s  shal.1 be 

Ji 

as 
(12) 

e f f e c t u a l  a s  execut ion using t h e  name and s e a l  o f  t h e  donor 

3 u t  s.74(3;, which deals with  powers o f  a t t o rney  (and o ther  

a u t h o r i s a t i o n s )  by cor2ora t ions  s o l e  o r  2ggregatc,  provides 

t h a t  t h e  donee may execut2 a conveyance i tby  s ign ing  t h e  name of 

t h e  corpora t ion  i n  t h e  pr2sence of a t  l e a s t  onc :.-!itn,?ss and i n  

t h e  case of a deed by a f f i x i n g  his own s~al". 

provis ion  i s  intended or2.;. t o  provide a t h i r d  a l t e r n a t i v e  i n  

t h e  case  of ~~nvey~i-c;c?L,, a s  s u b s .  (6) su:Tgests, wel l  and good. 

I f  t h i s  l a t t e r  

I f ,  however, a s  i s  o f t e n  thought,  i - t  p r a sc r ibes  t h e  s o l e  
*- - -  I 

12, By v i r t u e  01 subs.(2) t h i s  oper,-.tes ' 'without pre judice  t o  
any statu.tory d i r e c t i o n  t h z t  ay1 inst rumsnt  i s  t o  be 
executed i n  t h e  n m e  o f  t he  ZstLite oi-mer"+ Such 

29(2), 88(1) and Sg(1). 
" s t a t u t o r y  d i r e c t i o n s "  w i l l  he found i n  L,P.i i ,  sS.7(4) , 

34. 
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method i n  such  L? case ,  s.123(1) bcconies sofilething of a t r z p ,  

It i s  sugzcsted tlizt i t  should be m d e  c l z a r c r  t h a t  s.74(3) 

provides a t h i r d  opt ion .  

53, I f ,  ax sugsested be low9 t h s  s t a t u t e  1 2 ~ ~  r e l a t i n g  t o  

powers o f  3-ttorney were reforiiied and consol idated i n t o  oiie i!ct 

i t  m i @ €  be coiiveniciit if t k c  ri.lavan-b provis ions  o f  53.74 sirerc 

a s soc ia t ed  wit!? those  of s. 123 i n s t ead  of being sepc?ratcd, 2 s  

t hey  a r e  a t  p resent ,  i n  3 d i f f e r c n t  P z r t  o f  t h e  Law o f  Proper'cy 

Act. 

54. The only remaining s e c t i o n  i s  s.129. This has  a 

sonewhat anzchronis t  i c  €lavour  , providiiiz t1ic.t ti m r r i e d  v~ocmy1 

may gran t  a ?oner  01 z t to rney .  

l a t i o n  r e l a - t i ng  t o  t h e  emaacipation o €  a x r i e d  vionen i'c i s  

s u r e l y  uniiecessary t o  rd t a i i i  t h i s  ex2ress  provis ion rc l -a t ing  

t o  one pzrticu1z.r tgpc  o f  l e s a 1  t r x l s z c t i o i l ?  

In  view o r  t h e  gzn2;:al 1qyis- 

55. 

were nzde t o  de f inc  what i s  ixeart by t h e  " p o w e r s  o f  ?.ttorney" 

t o  wlnich t h e  sta.tubtory provis ions a p p l y .  A t  yrzsent  t h e r e  i s  

It i s  su.sgested t h a t  it wou-ld be h e l p f u l  i f  c?n at tempt  

no s t a t u t o r y  d e f i n i t i o n  a t  all. Some o f  t h z  s e c t i o n s  r e f e r  

simply t o  "a power of a-t tori ley",  o thz r s  t o  i 'm instrument 

c r e a t i n g  a pot-rcr of , - . t torney",  It  sc3i;is p r e t t y  clear tlx1.t 

t h e m  has t o  b2 2. w r i t t e n  appointment o f  t h e  a t t o r n c y  b u t  it 

i s  not  clear ivhe-thcr o r  no t  it hzs t o  be under  s e r l .  Powers 

o f  a t t o r n e y  arc i n  p r a c t i c e  executed under s e a l  b u t  t h i s  i s  

on ly  because of t h e  r u l e ,  which set;.ms overdui.  f o r  a b o l i t i o n ,  

t h z t  an a t to rney  cannot Gx2cute a deed under seal on behalf 

o f  h i s  p r i n c i p a l  un less  he h i n a e l f  is au thor i sed  under seal. 

It i s  not  thouzht t h a t  "instrLunent" n e c e s s a r i l y  p r e - s u p p o s e s  

35. 
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a document under sc& b u t  tht. s t a t u t o r y  d e f i n i t i o n  i s  Lmhelpful 

s ince  i t  mer22.y s t2- tcs  t h a t  E I n s t rxxen t  d o e s  not  inc lude  

3 stc"r-tu-be, u i l c s s  t h e  s t z - tu t e  c r e z t e s  2. se t t l emen t " :  L.Y.A. 

s . 2 0 5 ( 1 ) ( v i i i ) .  This a t  l eas - t  2nz.blcs u s  t o  scy t h z t ,  i n  

gene ra l ,  when a s - t a tn t e  au.timi.isSs somcoiie t o  s e t  on b e h d f  

o f  another ,  t h e  pyovisions of t he  Law o f  Property Act d o  no t  

apply.  

i s  cxgrcssly provid-ed th._it " i n  t h i s  s c c t i o n  

includ-es a power of  a t to rney  implied by statu,-l-e" : subs. (4). 

This, hoi-ic'ver7 i s  not  s o  i n  t he  c z s e  of  s. 1 2 4  vihei-e i t  
s pow:;rar o f  a t t o r n e y '  

57 ?e Ii,lve r e I e r r e d  above ( p 3 r a 0 5 5 )  t o  t h i s  r u l e .  I t  i s  

l i a b l e  t o  cc?us.? c o n s i d c r a b 1 2  p r z c t i c a l  d i f f i c u l t i e s  i n  C ~ S C S ,  

f o r  example, whcre 3 c l i e n t  s ign5 and. seals 2 d . ~ . d d  l e a v i n g  h i s  

36 



s o l i c i t o r  t o  d,o,tc. mc? d c l i v c r  i t  f o r  him. T l i o ~ ~ g h  d-isregzrdzd 

i n  p r z c t i c c ,  t h c  g o s i t i o n  SBCMS t o  be t1;:::'G t he  s o l i c i t o r  caLnot 

c f f e c t i v e l y  do t h i s  u i l e a s  zu-thoris2d urc' ier seal e The Second 

212morandmi on Coiiveyzncing Ref orin of t h c  Couacil o f  t h e  Lzw 

Socie ty  has  d r a m  a t t s n t i o n  t o  t h e  p r e c t i c n l  d i f f i c u l t i e s  czus~7d 

58. It i s  t h e r e f o r e  sr,tg:;;.stcd t h 3 t  t h e  s t a t u t o r y  provis ion 

s h o u l d  exprcs s ly  s t z t ?  t h a t  t h e  doiiec o f  3 p o m r  o f  a t t o r n e y  o r  

o the r  agcn-t inay cxecu.tcr3 2 de3d i n  t h e  i ime  o r  on S;.h,?:lf o f  th? 

donor o r  princip2.1 i f  au thor i sed  t o  dLo s o  i n  t h e  powzr  or by his 

p r i n c i p z l .  f io t~-~i ths- t~ , , ld ing  w,rhzt has been sa id  iii parz.  56 ~ ~ O V C ,  

we t h i n k  th?.t i n  t h i s  one r e spec t  t h e  s t a t u t o r y  provis ions  

ought not  t o  be l i m i t e d  t o  c a s e s  where thE agent 112s a formal 

mritt cn a u t h o r i t y .  It mould be h ighly  inconvenient if 

s o l i c i t o r s  d n a y s  hGd to ob ta in  f o r m 1  wrj.tti.n a u t h o r i t y  t o  

dP.teaid hand ov3r dedds  o n  Szhalf  of t h c i r  c l i e n t s  2nd- i f  t h e  

o the r  ;>z,rty hsd t o  r e q u i r e  ;)roduc-tion o f  tho  i n i t t e n  a u t h o r i t y .  

59. The main type  o f  s i t u z t i o n  t o  which it i s  cnvis2g;t.d 

t h z t  t h c  provis ion vroc.ldL a p - 9 1 ~ ~  i s  7,:rlicre 2. c l i e n t  has sig-ilcd md 

d e l i v e r .  B u t ,  i€ .ivo;*dcd 3s widcly as suggested,  it would zlso 

t.nzbl,? t h e  g - ~ ~ t  t o  s i g n  and seal, P S  wel l  2s d e l i v e r ,  s o  long 

3s lie wzs ac$&lly zuthor i sdd  t o  do s o  wheth3r un2sr a p o w a  

o f  a t t o r n e y  o r  in m y  o t h e r   ay. I-t cii;ht p 3 r 1 a 2 s  bd -dvis.ltble 

t o  provide expressly t h z t  i f  t h e  d.ezd iu rpor t ed  t o  be signed 

t -  e- 
,I 

{\ ' 

and sealed. by t h e  c l i e n t  i t  should- be v i t h i n  tlis 2:ppmxnt 

a u t h o r i t y  o f  t h e  s o l i c i t o r  t o  complute m y  b l m k s  ( s . g e  01 

d a t e s )  and t o  d c l i v e r  i t ,  b u t  th2,t it krou ld .  not  be n i t h i i i  h i s  
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a.ppz.ri.iit a u t h o r i t y  t o  s ign  and swl .  This i ? l O L l l d  mean t h c t  a 

t h i r d  p z r t y  m u 1 d  S e  rcqul - rzd  t o  i nvss t iga . t e  t h e  s o l i c i t o r s ' s  

actw.21 a2khorit-y only if t h e  s igning znd s e a l i n g ,  CIS w e l l  3s 

t he  con2le t ion  2nd d e l i v z r y ,  vms by -the s o l i c i t c r .  I n  o the r  

cases  thc  t h i r d  p::rty c o u l d  r c i y  on t h e  s o l i c i t o r  having 

au-thori ty  t o  d e l i v s r  t hz  dccd, a s  i n  p r z c t i c e  i s  doile a t  

present. 1% SeeiilS doubt fu l  w:vrh,?th2r 3ilY type  o f  ,?geilt o the r  

than i: s o l i c i t o r  should kc cicemed t o  l x v e  apparent c u t h o r i t y  

unless t h s r e  hxl  bccn so i i i~ '  actup.1 holding o u t  by t h e  p r i x i p z l .  

We s h a l l  r;rclcoli1c vizws on tlhis. 

60 One m t h o d  o f  dea l ing  w i t h  t h e  sub jec t  wtt6r o f  t h i s  

Paper s;rould be t o  ?cj?eztl a l l  t h c  e x i s t i n g  s t a t u t o r y  provisioiis 

relz'cing t o  powers  of ? , t torxey and. t o  h 2 . v ~  a r e -wr i t t en  v e r s l x i  

o f  them cnzctcd i n  onc lov~ei-s  of Attorney Act, :This arrange- 

n m t ,  i t  i s  thou.$it, mi$_t 233 convmiait  t o  p r a c t i t i o n z r s  2nd 

i,-lould also en,yLb1$& overlapping 2nd incons is tency  t o  be zrsd- icated.  

Lit pr.c.sent tl,?tc. va r ious  section::;,  i n  a d d i t i o n  t o  t h z i r  mmy 

o b s c u r i t i e s ,  2 rc  conspicuously l;?cking iil miiforinity o f  

wording. $'or exzciple; s.25(7) of thl: Trgstee Act s-txG?s t h a t  

I s-tatuhory c?eclnr.?tion of non-revocz.'tion "slid1 be con- 

c l u s i v e  cvidence o f  t h e  f z . c t s  s t a t e d " ,  whilt. s.124-(2) o f  t h e  k.::~ 

o f  Property Act s t z t e s  t h a t  i t  s h d l  "be taken t o  be coiic- 

lusivi?  p r o o f  o f  such non-rsvoczt ion" ; s ,25 (8) says t h z t  , as  

rezardts t h i r d  p z r t i c s  Twitllout n o t i c e  o f  rcvocp,tion, acts of 

t h e  donee siinll be 3s cffcctua.1 a s  i f  done by the  donor 

himsalf ( I 3 ) ;  ss.12G and 127 t z l k  a b o u t  a c t s  be ins  2s ei'fec-Live 

7 

13. This z 2 p ~ z r s  t o  ra id-cr  o t i o s e  t h e  obtc in ing  o f  ;1 

s t a t u t o r y  dkc lz r2 t ion  m d e r  subs. ( 7 )  uylless it can be 
zrsued t h - t  3 t h i r d  pzr ty  wi th  n o t i c e  o f  revoca t ion  can 
ob ta in  p ro tec t ion  by induciiie t h e  donce t o  m&e a 
s t a t u t o r y  d-;clzrntion o€  non-rzvocztion. 
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61 e 

t h a t  any ati ;e, ipt  t o  t i d y  u.p t h e  pri?sznt scc t io i l s  o f  t h e  Acts 

s h o u l d  be postponed u n t i l  i t  i s  possible t o  g G t  round t o  ~2 

c o d i f i c a t i o n  nit 5 zneiid-zcnt s of the geiizrcd 1:~v of 2gel?Cy ,, 

In the  ncziitime, a iicw s t a t u t o r y  poi,ver of z t t o rney  should- be 

c r e a t  ed which nould hz.ve th2  vari0u.s ciiarcict e r i s t  i c s  2nd. i n c i -  

dsnt  s r z q u i r c d  f o r  groperty t re i i sac t  ioim a d  vL?ich Yifould be 

d c l i b c r a t e l y  t p , i l o r e d  for t h t  purpose, 

t h e  nev f o r m  of s t z t i i t o r y  power o f  , ~ t t o r n ~ y ,  t h c  vc r ious  pro-  

t e c t i o n s  necsded both  by t h e  d3ilee o f  t h c  power and by t h i r d  

p a t i e s  d c . d i n g  wi-th him noulc l  be au-tojnz.tically obtained in 

accordance w i t h  p rcv i s ions  l s i d  dovm i n  t h e  s t a tu - t  e .  It i s  

arzued t l iz t  something on these 1ini.s v ~ o n l d  cxyedi tc ,  

f a c i l i h t e  Zild ndso c1icape.n t h ?  t r m s z . c t  ions o f  o r d i m r y  

bus iness  F a d  f r c e  LIS from t h e  need t o  ntte;;zpt t o  clcal 

imied in te ly  with ~ ~ 1 1  t h e  v a r i c t  i c s  o f  j3ovv??s o f  2.ttorney which 

cm. e x i s t .  

mizlit be thought t o  be complicctting r z t h c r  tk.i?i s impl i fy in2  t h e  

1 2 ~ 1 ~  It would- no t  rcmovc ~ h c  present o b s c u r i t i e s ,  b u t  i t  

misht svrei.p m o s t  of t h a n  under t h e  ca rpe t  i f  i n  fi?ct  t h c  new 

a t 2 t u t o r y  f o r m  came to be adopted i n  most ca ses .  

An a l $ c m a t i v c  proposal' ~-diich h2.s bccn suLgzcst?d i s  

T,',llien p e o p l z  2;dopt cd 

Thc ob jec t ion  t o  t h i s  a l ter i1at iVs i s  t h a t  it 

I 

Concl us  ion 

62. The ob jcc t  o f  t h i s  P a p z r  i s  cxplora tory  m d  designed 

to ob tc in  t h e  v i c n s  cnd a s s i s t s n c c  ~ ? r  t h z  profession on EI 

39.  


