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POWERS OF ATTORNEY

1. The object of this Paper is to ventilate the
question whether the present statutory provisions regarding
powers of attorney - namely ss.74(3)=(5) and 123-129 of the
Law of Property Act 1925, ss.25 and 29 of the Trustee ict
1925, and s.219 of the Judicature Act 1925 - are in need

of reform and clarification,.

2. The present study is inspired by a proposal

from the Holvorn Law Society. That Society drew our

attention to the cumbersome and expensive procedure reguired

in connection with trustee powers of attorney by s.25 of the
Trustee Act in the light of s.219 of the Judicature Act [(as
amended by s.18 of the Administration of Justice Act 1956)

and R.5,C. 0,63, They pointed out that three separate
documents - the power of attorney, a statutory

declaration by the trustee to the effect that he intends
to remain out of the United Kingdom for at least a month,

and a statutory declaration of due execution by the attesting
witness to the power -~ and a considerable number of attend-
ances were required and that the legal costs amounted in each
case to about 20zns., plus about £2 5s. 0d. for disbursements.
On the assumnption that an amendment to the Trustee Act would
not be practical politics they suggested that a considerable
simplification and saving of time and money could nevertheless
be achieved by an amendment of the Rules of Court or a Practice
Direction, Their suggestion was that the statutory declaration
regarding absence from the United Kingdom could be incorporated
in the power of attorney and that attestation by a Commissioner
for Oaths should be sufficient evidence of due execution.

These proposals /i1l be substantially met by amendments to the



rules of court._These have been passed by the Supreme Court
Rule Committee and are expected to come into operation on
18t July in the Rules of the Supreme Court (Amendment Wo.1)
1967. The need for many of the present steps will then

disappear and there will be an appreciable reduction in

costs,

3. But it seemed to us to be desirable to go Lfurther
than this and to comsider whether filing any longer serves
any useful purpose, This in turn, led us to undertake a
comprehensive review of the statutory provisions relating

to powers of attorney. Hence this Paper. In the following
paragraphs we raise various specific problems and analyse

at perhaps tedious length the present statutory provisions.
It seems to us to be beyond doubt that the position is
unsatisfactory and that it would not be difficult to improve
it, Two ways in which these improvements might be effected
are suggzested in paragraphs 5C and 61. But it may be that
what is really needed is a completely new approach to powers
of attorney, based on a re-assessment of the various uses

to which they are put at the present day and an attempt to
devise a new type or new types of instrument specifically
designed for those uses. If any readers of this Paper have
ideas for a new approach on these lines they will be greatly

appreciated.

Filing in the Central Office

4, The first question on which we would like to obtain
the views of the legal profession is whether filing at the
Central Office should continue to be essential in certain

cases. At present this is mandatory in two cases: (1) 4n



the case of trustee powers of attorney: Trusicee Act,
s.25(4)(1); and (2) when the power of attornmey includes
power to dispose of any interest in land: Law of Property
Aet, 5.125(1). 1In the latter case, however, there are two
exceptions. The first is where the power relates only to

one transaction and is to be handed over on completion. The
second is where it relates to registered land in which case
it has to be filed at the Land Registry and need not be filed
at the Central Office unless it also relates to unregistered
land. In addition voluntary filing of powers of attorney can
always take élaoe under $.219 of the Judicature Act 1925. To
complete the account of the relevant statutory provisions;
reference must be made to s.4(1) of the Evidenee and Powers
of Attorrey Act 1940 (the only subsection of this Act
remaining unrepealed). This repeats a provision formerly in
5,219 of the Judicature Act to the effect that a document
purporting %to be an office copy of a power filed under

$.219 shall in any part of the United Kingdom be sufficlent
evidence of the contents of the power and of the fact that

it has been so filed.

5. The history of all these provisions can be traced
back to s.48 of the Conveyancing Act 1881 which provided for
voluntary filing of powers of attorney. Delegation by a
trustee by power of attorney was first permitted by the
Execution of Trusts (War Facilities) Act 1914, as extended
by the Amendment Act of 1915; which allowed a trusteec on war

service to do so, 8.3 of the 1914 Act provided that such

1. Formerly trustee powers had to be filed within ten days
of execution or receipt in the United Kingdom, but this
was repealed by s.13 of the Administration of Justice .
Act, 1926.



powers of attorney might be deposited at the Central Office
but did not make it compulsory. Provisions requiring filing
of trustee powers and those relating to land were introduced
for the first time in the Property Legislation of 1925(2),
but there appears to have been no discussion of these

provisions in either House and we have therefore been unablc

to ascertain why they were thought to be desirable.

6. It seems clear that the mere fact of filing does
not afford any protection against a breach of trust or othex
abuse such as forgery. All that the officials of the Central
Office can do is to ensure that the document filed appears

on the face of it to be a power of attorney properly
executed. Nor, in view of the freedom with which written
evidence is now admissible, do the special provisions embodied
in the Ividence and Powers of Attorney Act 1940 seem to
afford an adequate justification for the. trouble and expense
of filing. The advantages claimed for the retention of
filing are that it obviates the risk of losing the document
and provides a means whereby inspection and authenticated
copies of it can be obtained by anyone at any time. A4
number of points can, however, be made as regards both these

advantages.

7. In the first place, both would be equally
advantageous in the case of any other document of title. It
is, on the face of it, somewhat strange that provisions
requiring filing in the Central Office apply only to powers

of attorney. If conveyancing can be transacted without

2. Originally in s.79 of the Law of Property Act 1922
end 5th Sch. para.8 of the Law of Property (Amendment)
Act 1924.



provisions for the prescrvation and the obtaining of office
copies of conveyances, mortgages and leases, it seems diffi-
cult to argue that these provisions are essential in the case

of powers of attorney, the importance of which 1is often far

more ephemeral.

8. Secondly, it is not apparent why, if filing is truly
advantageous, it should be required only in the case of trustee
powers or those relating to land. ¥hen a share transfer is
executed by an attorney the power becomes a document of title
to the shares and has to be produced to the company concerned
when the transfer is registered. Yet in this case filing is
not essential. It is true that the power may be filed in such
cases and, because company registrars require producticn of
either the original power or an office copy, the power is
sometimes filed, when there are a number of different share-
holdings, in order to cobtain a number of office copies and thus
speed-up the process of registration. But save in this case
voluntary filing does not seem to take place, which suggests

that it is not generally regarded as advantageous.

9, Thirdly, the exception in the case oif powers relating

to only one land transaction ssldom operates, It is rare for

a power 1o be expressed to relate to one tramsaction only. What
is much more common is for a power expressed quite generally to
be used in fact in one transaction only, so that it would be per-
fectly possible to hand it over on the completion of that trans-
action. But, as s.125is worded, filing is compulsory in such a

case notwithstanding that it serves no very useful conveyancing
purpose.,

10, Fourthly, even if there is a case for retaining

filing of powers relating to land there secms to be no reason

at all for petaining compulsory filing of trusftee powers

5.



whether or not they relate to land. As already pointed out,
it cannot be said that filing affords any protection against

a breach of trust.

11. Finally, it 1s thought that the advanitage of being
able to obtain officz copies is greatly diminished now that
nearly every solicitor has photo-copying facilities in his
office. Thereby he is enabled, much more cheaply than by
bespeaking office copies, to supply to all who need them
photostat facsimiles of powers of attorney or any other docu-
ment. From a practical viewpoint it seems doubtful whether
the allegedly greater authenticity of office copies really
justifies the not inconsiderable additional expense. It would,
however, be necessary to direct or educate officials such as
company registrars,who at present insist on production of the
original power or an office copy, to accept instead a photo-

copy certified by a solicitor or other responsible person.

12. It is therefore considered that there is a case
for repealing both s.125(1) of the Law of Property Act, and
5.25(4) of the Trustee Act in so far as the latter requires
filing at the Central Office., If that were done it is for
consideration whether £.,219 of the Judicature Act should also
be repealed. Theoretically there is much to be said for
retaining it so that there can be voluntary filing whenever
it is thought advantageous to do so. In practice, however,
it is doubted whether sufficient use would be made of thisg
facility to justify keeping the machinery for filing in
operation., The Law Commission would welcome views on these

points.

13. Wherc the power of attorney relates to registered

land special provision regarding the production of the power

6.



to the Land Registry would be necessary, but it is thought
that this could be adequately covered by Land Registration
Rules made under s.144(1) of the Land Registration Act:

cf. the prescnt Rule 32. The present wording of the proviso
to s.125(1) of the Law of Property Act 1s in fact somewhat
misleadins in that it suzgests that a power relating to
registered land 1s filed at the TLand Registry in much the
same way as it would othecrwise be filed at the Central
Office. In fact, it seems that the Land Regzistry will not
accept a power for filing unless it is lodged with the docu-
ments relating to a transaction o be effocted on the register,
e.g. when a transfer or charge 1s lodged which has been
cxecuted under a power of attorney. If an attempt is made
to file it beforehand we understand that the Registry will
not accept it. Vhen filed in connection with a transfer or
charge no express refcrence is made on the register to the
power: the Resjistry merely rezister the transfer or ciharge
and, so far as the outside world is concerned, the power 1is
concealed behind the curtain of registration. If, however,
it also relates to other registered land, copies of it are
made and these are lodzed on subsequent transactions relating
to that other land and reference made to the title number
under which the original was "filed". It scems 1o us that

all this could be dealt with much more clearly in rules than

it is at present by statute.

Operation and Revocation of Trustce Powers

14. $.25 of the Trustee Act authorises delegation by
power of attorney only if the trustee intends to remain out
of the United Lingdom more than onc month (subs. (1)) and makes

a statutory dcclaration to this effect (subs.(4)). lioreover



the power does not operate until he leaves the Unite Kingdon

and is revoked by his return (subs.(3)).

15, The provision that the power does not operate until
the trustee leaves rarely causes difficulty, though it might
if the trustecz's departure was unexpectedly delayed without
the donee Inowing. It is the other conditions which are
particularly inconvenient. They seem to hark back to a time
vhen Going Abroad was a great adventure to be indulged in seldon
and then, probably, for an extended period. Today a large
proportion of the population, and a still larger proportion of
those likely to be trustees, go abroad at frequent intervals
often for periods of l:oss than one month at a time., Oiten it
is the relatively short holiday or business trip which makes

the granting of a trustee power of attorney advisable because

o

the trustee may be travelling from place to place without any
fixed address to which documents for execution can be despatched
to him. If he goes for more than one month it is much more
likely that he is taking up residence abroad so that documents
for execution can be sent to him by air mail, thus obviating

any need for the grant of a power of attorney. We do not think
it 1s an exaggeration to say that the present requirement
encourages pious perjury since some trustees, rather than risk
holding up a trust transaction, will make statutory declarations
to the effect that they intend to stay abroad for more than one

month when in fact they have no intention of staying that long.

16, The provision that a trustee power is automatically
revoked by the trustee's return is even more inconvenient.
oince the power is not revived by a later trip abroad, it means
that a trustee who travels abroad at frequent intervals may
have to undergo the trouble and cause the trust to incur the

not inconsiderable expense of executing (and at present filing)



a new power of attorney each time. It would be in the
interests both of convenience and cconomy if he could execute
a standing power of attorney which would come into opcration
whenever he is abroad. A third party should be protected

if he obtained a statutory declaration from the attorney
that the trustec was abroad at the time when the relative
transaction was entered into (cf. s.124(2) of the Law of
Property Act 1925 and s.25(7) of the Trustee iAct 1925)

and the duration of the absonce should be irrelevant., If

the Act were amended accordingly, there would appear to be
no further nced for a statutory declaration by the donor in
accordance with 5.25(4) of the Trustec Act, The present

hree documents would thereby be reduced to one and the objects

of the Holborn Law Society fully achleved.

17, It is also for consideration whether s5.25 should
operate only when the trustee is out of the United KLingdom.
It would, no doubt, be going too rar to sugzest that a
trustee should be empowered to delegate his duties merely
because he proposes to be absent for a time from his usual
address, DBut it is surely not going too far to suzgest that
it might at least be extended to absence from England and
Jales, to which alone the Trustee Act extends. Today a
trustee who is on holiday in the Outer Hebrides or a remote
village in . Ireland will be far more inaccessible than one
who is in New York or Lagos where he can ve reached by air
mail in under 48 hours. It makes 1little sense to enable a

trustee going to Dublin to delegate his power but to refuse

this right to one going to Belfast,

18. It can be argued that a lkind of rumning delesation,

operative during a period when the trustece is abroad, would

9.



sap the foundations of the salutary principle that a trustee
nust exercise his discretions in person and not delegate them

1

(as opposed to the purely executive acts covered by s.23 of
the Trustee Act). It can be said that if he is travelling
abroad he should either continue to act, using modern methods
of communication while abroad, or, i1f the conditions of his
life make this intolerable, rcgign the trusteeship altogether,
We think, however, thet this argument ignores the practical
reasons why s.25 is needed. In practice it is not so nuch
because policy decisions on which he cannot be consulted are
likely to be neceded in his absence, but rather because it

may be nccessary to cxecute documents (for example, conveyances
or share transfers) to give effect to policy decisions on
which he has been or will be consulted. Because of the tine
factor, it is often impracticable to send these documents To
him by post, perticularly as they will normally be required
to be executed also by other people such as his co-trustces.
Hence we do not think that it is correct to suggest that the
whole policy of s.25 should be scrappned and that a trustce
should be reguired either to act in person or to resign or be

removed. ‘Whet is undoubtedly true, however, is that a strong

.

case can be made for cxtending the power to delegatce by power
of attorney to other situations also; for cxample, where
the trustee is going into hospital for a scrious operation.

e should welcome views on whether it would be desirable to

widen the power to delegate to cover that sort of situation.

Possible Alternative Solutions to the Problem of Delsgation by
Trustecs
19. We should also welcome views on whether it would be

practicable to tackle the problem of delcgation by trustees by

10.



a different approach. One possibility might be to authorise
the appointment of alternate trustees (i.e. "A, or during
such time as he is unable or uawilling to act, B"). This
would mezst the objections to widening a trustee's power to
delezate his duties to someone never selected or avproved by
the settlor or appointor. It would, of course, be necessary
to specify in what circumstances a third party was entitled
to deal with the altermate, but this could be handled by pro-
vecting a third party if he obtained a statutory declaration
by the alternate that the principal trustee was unable or
unwilling to act. It would certainly save trouble and
expense if, in the case, say, of a solicitor-trustece one of
his partners was apnointed his alternate. The trustee could
then go abroad wit out having to execute a power of attorney
in case something blew up while he was away. If it did, the
alternate would act with no greater formality or expense than
a statutory declaration. One difficulty would he to deal
with the precise duties and liagbilities of an alternate
trustee. If his legal responsgbilities were the same as those
of a full trustee he would, vpresumably, have at all times to

keep in touch with what was going on,

20. Another suggestion that has been made is that it
might be possible to nrovide that in favour of third narties
a document executed by trustees should be sufficiently
executed if signed (and sealed where sealing is needed) by a
majority of the trustees. As pointed out in vparagraph 13

we believe that the need to delegate by power of attorney
normally arises not because any true discretions need to be
exercised by the attorney but simply because it may be
necessary to execute trust documents while one trustee is

away., 1f that be correct the need for trustee powers of

11,



attorney would be minimised if siznature by all the trustecs
was not nceded. There is an analogy here in the case of
another type of fiduciary, the company director. Discretionary
powers have to be exercised by the directors acting as a
board and it is the board that will resolve that a trans-
action pe entered into and that the necessary documents be
sealed by the company. But the actual sealing will not be
in the presence of all the board, or even of all at the
authorising bvoard-meetinzg, but merely in the nresence of,
normally, the secretary and a director (see Companies

Act 1948, Table A, art.113) and in favour of a purchaser

the document is then deemed to be duly executed: see Law of
Property Act 1925 s.74(1). This, admittedly, would not help
if there was only one trustee, and if therce were only two it
would be dangerous to allow execution by one to suffice.

A possible safeguard might be to provide that when one only
of two trustees cxecuted the document his signature would
have to be attested by a solicitor. If, however, this was to
be any protection against misfeasance by the one trustee

a greater onus would have to be imposed on the solicitor-
witness than that normally undertaken by a witness who
merely testifies that the document has been sisned in his
presence but does not onurport to check the propriety of

the trensaction. On the other hand, purely executive acts
can already be delegated by a trusteé to an agent (Trustee
Act 1925, s.23) and it is difficult to see why this should
not include signing documents to give effect to transactions
authorised by the trustec and why, therefore, a third party
should not be protected notwithstanding that the document is
not signed by all thc trustees in person. In the case of

deeds there is, at present, the technical difficulty that

12,



no one can seal a document on behalf of another unless
authorised under sceal, but this, as suggosﬁed in

paragraphs 5759 below, is a technicality that seems ripe
for abolition., The grave objection to any solution on these
lines is that any relaxation of the rulc reguiring joint
action by all the ftrustees would obviously make it casier
for one dishonest or improvident trustee to dissipate the
trust funds without the knowledge and consent of the othcrs,
It might thereby make the lot of a trustec a more unhapyy
one, since there would be a risk of liabilisy for the mis-
deeds of fellow trustees with less likelihood of being

able to control them,

Incapacity of Donor

21, There is 1little doubt that it would be highly
convenlent if it were possible to grant z power of attorney
under which the donee would ve entitled to continue to handle
the affairs of the donor, notwithstanding the latter's
incapacity, rcsulting, for example, from mental i1llness,
Indeed, 1t often seems to be assumed that so long as a vower
of attorney has been obtained before the donor becomes
mentally incapable, the donee can safely continue to operate;
readers of the history of the Times newspaper will remember
the efforts mode to obtain a power of attorney from the
mentally ailing Lord Northcliffe., It is felt, however, that
it would go too far to provide for this facility since it
would drive a coach and horses through the saf:guards
.provided by the Court of Protcction. It might, however, be
possible and valuable to attempt some clarification of the
cxact circumstances in which temporary incapacity operates

to revoke the power. It presumably cannot be the law that the

13,



donee 1is not cntitled to act merely becausc, at the moment
when he acts, the donor is incapable of doing so because,
for exanple, he is asleep, under an anaesthetic or in a cona.

o~ 7 o

T the general law of

@]

All this, however, seems to be a facet
agency, a clarification of which would have to await codi-
fication of that braanch of the law, There is also considerable
ongscurity on the guestion of the liability of the principal

and the agent in the event of the latter's authority determin-
ing without the agent's knowledge because of the death or
insanity of the principal: cf, Blades v. Free (1€29) 9 B3 & C,

167, Drew v. Nunn (1879) 4 Q.3.D. 661, and Yonge v. Toynbee

£1910] 1 X.B, 215. To some extent the position of both the
agent and the third party is improved when the former is
acting under a power of attorney as a result of the ssctions
of the Law of Property Act and Trustee Act considered in
later »naragraphs of this Paper. A clarification of these
gsections could, and should, improve their position still
further. However, we are still a long way from the position
which prevails in some legal systems whereby a power of
attorney can authorise the donee to administer the affairs
of the donor after the latter's death. Thereby, it may be
possible, for example, to operate the deceased's bank account
without having to wait until a grant of representation is

obtained.

"Irrevocable" Powers of Attorney

22, The sections of the Property Legislation previously
dealt with, though they may be in need of reform, are at
least readily understandable. In the remainder of this
Paper, we consider a number of sections which in obscurity

probably surpass any in the whole of the 1925 legislation.

14.



The first of these are ss5.126 and 127 of the Law of Property
Act relating to irrevocable powers of attorney. They repeat,
with minor emendments only, s8s.8 and 9 of the Conveyancing

Act 1382,

23. 5,125 relates to a power of attorney "given for
valuable consideration™ which "is in the instrument creating
the power expressed to be irrevocable"., S5.127 relates to a
power "whether given for valuable consideration or not'" which
"is in the instrument creating the power eXpressed to be
irrevocable for a fixed time therein specified not exceeding

one year ...". In both cases in favour of a purchaser

(1) the power cannot be revoked without the concurrence of
the donee, (ii) any act done by the donee is effective not-
withstanding purported revocation or death,disability or
bankruntcy of the donor, and (iii) neither the donee of the
power nor the purchaser is adversely affected by notice of
purported revocation or of the donor's death,disability or
bankruptcy. Where s.126 operates this applies for all tine;

where s5.127 applies, only during the fixed time.

24, The first question that arises is why a distinction
should be drawn between powers given for valuable consideration
and other powers, At common law the distinction is between
authorities ""coupled with an interest” and other authorities.
The former cannot effectively be revoled because in reality
they are not cases of agency at all dbut of vproprietary
interaests given by way of security. The so-called "agent"

is not acting as a fiduciary in the interests of his principal
but in his own interests: see the oft-guoted statement of

7ilde C.J. in Smart v. Sandars (1843) 5 C.B. 895 at 917.

In the Americen terminology he has a "security-interest” not



RS

an "agency-interest": Restatement of .gency (2nd) ss.138 and
139. Valuable consideration is certainly an essential
feature of an egency coupled with an interest, but consider-
ation alone does not suffice - the auvhority must be given

by way of sccurity (for example, an authority in an equitable

mortgage, such as a deventure trust deced, to convey the

legal estate on realising the sccuritv

25. There seem to be two possible explanations why the
legislature adopted instecad a distinction based solely on
valuable considerstion. The first is that some'of the
carlier cases had suggested that this alone sufficed to make
the authority irrevocable and it may have been thought

that the statutory provision merely codified the commor law.
That, however, does not seem very plausible for the contrary
should have been clear long before 1582. The sccond is

that it may have been thought that the presence or absence

of valuable consideration was more easily ascertainable than
the prescnce or absence of a security intercest so that, in
the interests of conveyancing, any power oI attorney given
for Valuable considcration should be decmed irrcvocable in
favour of a purchaser. If, however, that had been the
explanation one would have expected the section to read

"if a power of attorney is expressed to be given for vduable
consideration ...". Dut it does not, A4ll that has to appear

on the face of the instrument is that the power is irrovoc-

able. It is then irrevocable if in fact it is given for

N

valuable consideration whether or not that appears froa the

instrument.

26. The sccond main question that arises is what exactly
is achieved by these sections in providing "irrevocability"
"in favour of a purchaser'". It would be temuvting and logical

16.



to answer: waers the power is given for veluable consideration
and is expressed to be irrcevocable (s.126) or irrevocable For
a fixed pericd (s.127) then it is in the comnletest sense
irrevocable, indefinitely or during the nre ibed time both
as regzards the donce and a purchaser from him: where, however,
it is not given for valuable consideration then the so-called
irrevocability is merely a conveyancing device to protect

a purchaser from the donee. However, the wording of the
gsections scoms to preclude this simple snswer., Soth scctions

L

appear to assume that the donce of the power and the

purchaser are different persons (cf., subs.(1)(iii) "neithecr

41

[Ty ke

purchascer™), and the wording

the donce of the power nor
of both is identical (excent that one applics indefinitely
and the other only during the fixed pericd) with nothing to
sugzest that the protection is wider, except in point of
time, accordiny to whether the nower 1g zivon for valuable

consideration,

27. Who then 1s “the purchascer” that alone bhoth

"purchasoer!

sections appcar to nrotoct?® The definition of

in 5.205 reads as follows:
(%xi) "Purchascr" means a purchascr in good faith
for valuable consideration and includes a lesscao,
mortrasgee or other person who for valuable considerotion
acquircs an interasst in property .,,(3); and valuable
consideration includes marriage but does not include a
nominal ~onsidcration in money.

It is submitted that the mere fact that a person has in good

faith given valuable consideration does not make him a

purchaser as so defined and thercfore as the expression is

3. Certain words, irrelcvant in the present context, have
becen omitted,

17.



used in ss.125 and 127; scmble he must 2lso have acquired

"an interest in nroperty". But some one who has acquired

for value and in good faith any proocrty, real or personal,
from or under the donec of the power will receive the »ro-
tection of the scetions. The donee of the power will not be

a purchaser merely because he has given consideration., However
it can be plausibly arsued thet if the vower is coupled with
an intercst in the strict sense so that in addition to giving
valuable consideration the donec acguives an intercst in
property<4) he too will obtein the protection of the scctions.
This certainly produces a scnsible result -~ though cqually
certainly not onc which is apparcnt on the face of the
sections, which, as already pointcd dut, suggest by their
wording that "the donce" and "the purchascr" must be different

people.

28, If the above analysis is correct then the position
is that neither s.126 nor s.127 makes the power irrevocable
vis-a-vis the donee unlcess, in addition, the donec has a power
coupled with an interest. In the latter casce the donee as

well as the purchaser from him are protected and the sections

afford statutory support for the irrevocability at common law.

29, But there then ariscs a further difficulty.
Subs.(1)(iii) of both scctions rsadas follows:
(iii) HWeithoer the donee of the power nor the
purchaser shall at any time be »nrcjudidally

affccted by notice of anything done by the donor

4, This includes " ay thin- in action” (s.205(1)(xx)) and
would therefore uppear TO cover the case where the po
is given to secure the performance of a contraftual
oblizetion (for cxample, an underwriting agrecemmnt).

18.



of the power without the concurrence of the donee
of the power, or of the death disability or bank-
ruptcy of the donor of the powerSB)
This, standing on its owm, appears to afford protection to the
donec even though he is not a purchascr (i.c. onc who has an
authority coupled with an interest). But this is absurd.

Can it be sugzested that if X can persuade a gullible million-
aire to scll him his "irrevocable" power of attorncy for

£100, X can then continuc to operate as his attorney not-
withstanding his attempts to rovoke any authority or

q

notwithstanding his dcath or imsanity? If o solicitor is
appointed attorney of his client under ¢ power expressad

to be irrevocable for a period of onc year, can it be
suggested that the solicitor is entitled to ignore the
client's revocation, death, disability or bankruptcy during
that year? Such a suggestion runscontrary to professional
belief and practice which assume that the so-called
"irrevocability" under s.127 is a conveyancing device to
cnablc the attorncy to opcrate the power during the year
without having to produce evidence that the power has not
becen revoked. Any suggestion that it entitlces the attorncy
to continue to act notwithstanding revocation by the donor
is quite contrary to what most solicitors have told their

clients.

30, In foct, apart from the obvious absurdity of any
other conclusion, the wording of the scctions malkes it
reasonably clear that "in favour of a purchaser" governs

the whole of the sections notwithstanding the wording of

5. 8.127(1)(iii) contains additional words making it clear
that this applies to notice either during or after the
fixed time in respect of anything happening during the
fixed time.



paragraph (iii) of each. Accordingly the words "then in
favour of a purchaser ...(iii) ncither the donec of the power
nor the nurchaser ..." can only be made to yicld scense if they
are treated as reading ‘“then in favour of a purchaser
(including the donee of the power when he is a purchaser) ...

(1ii) neither the donce of the power nor other purchaser ...".

31, A further curiosity about these scctions is that
they appear to envisage nothing between indefinite irrevocability
and irrevocability for not morc than one yecar., When, however,
the power is coupled with an intercst there seoms every reason
why it should be possible to permit a power of attorney to

be irrcevocable for a period which may be longer than a year
but not indefinite, Indecd, this is prccisely what is
normally wanted in such cases, for the interest which the
power securcs may well not be of indefinite duration;

where, for oxample, it is part of a wortgage transaction the
expectation is that the mortgage will in due course be
redecemed and that when it is the power will be automatically

revoked,

32, 4 final curiosity is that whercas the sections
refer to purported revocation by death they ignore the
nossibility of revocation by dissolution of a corporate-

donor,

33. It is submitted that if these scctions are to be
nade sensible and readily intelligible they need to be re-
drafted with a clear recognition that what is sought to be
achieved is:-

(1) That powers of attorney granted by way of sccurity

can be made irrevocable in the truest and fullest
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sense either indefinitely or for a period,
(2) That in other cascs no question of irrevocability

arisces as between donor and donec but that in the

]

intercsts of coaveyancing 1f a power of attorney
is cxmpressed to last for a fixed pceriod not
exceeding onc year those having decalings with the
attorney during thot period should be entitled

to assume that the power has not been revoked.

34, If that is accepted then, to deal with point (1),
s.126 should be re-drafted so that it applics only to powers
of attorney given for valuable consideration and by way of
security., If such a power is expressed to be irrevocable
either indefinitely or for a period then, during the period
of irrevocability, it should not be revocable without the
consent of the donee. The protection afforded should then
apply quite generally without the present "in favour of =a
purchaser" which is misleading and otiose, cxcept in one
respect. That one respcet i1s this: the donece of the power
should obviously not be protected if the power has been
rcvoked with his concurrcence. On the other hand a

purchascr from the donee or other person dealing in good
faith with the donee should be entitled to assume that the
power has not been rcvoked during the period of irrevocavility
and to be proteccted in the same way as is loter suggested |

in conncction with s.127 (see paras,37-39).

35. It may be objected to this proposal that it
would narrow the present ambit of s.,126 by removing fron
it powers of attorney given for valuable consideration
but not by way of security. To this there are three

answers:~
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(1) Tf the analysis of the scotion in paras.26-:0
is correct it will not in fact narrow i
A11 it will do is to state clearly what is
already the probable effect o
cffecs which is at present obfuscated by the
yording.

(2) We know of no case in which anyone has given
valuable considerction for a power of attorney

where the power was not by way of sccurity.

et

(3) It is wholly wrong that a power of attorney
should be irrevocable unless it is given by we
of security. If the present wording of s.106
encourages the Mr. X's of this world (sce
para.29) to supposc that they can buy irrev.e: ole
powers of attorney it is high time that the

wording was alltered,

36. Turning to point (2) made in parn.33, s.127 noods
to ve re-drafted to meke i3 clear thob it applies to powers

not granted by woy of sccurity and that its objeet is limlivel
to simplifying conveyancing by protecting pure
from or under the attormey, and other nersons hoving dea
with the attoracy, but that it affords no protection to the
donee of the power after it has in foct been revoked., To
achicve this, 1% is suggested that it would be better 1o theo
section was statced to apply to powers "expressed to cue oo
for a fixed period not cxcecding one year" rather than, as on
present, to powers "expressed to be irrevocable for a friuca
period not excecding one year"., At pregent solicitorn nave

the embarrassing task of expleining to their clients vh.t

though the powers of attorney that they have draifted :r:

22,



expressed to be irrevocable this does not mean that in fact
they are irrevocable, that actually they can be revoled at any
time, and that the so-called irrevocanility is merely a con-
venient device. Convenient it may be but it is not very
creditable to the law that convenience can be achleved only

by a misleading device. The tasl of explaining it away 1s
particularly embarrassing when the solicitor is himself the
donee of ths power. It is submitted that it would be nuch more
intelligible to the client if all that had to be explained was
that though the vower was exvressed to be for a fixed time this,
of course, did not mean that it could not be rcvoked at any

(6)

time .

37. The second guestion that arises on a re-drafted s.127
is whether, as at present, it should operate only "in favour of
a purchaser". As already stated it should certainly not

operate in favour of the donce, and subs,(1)(iii) should be
amended to make this clear, but it is doubtful whether it should
be limited to "purchaser" as defined in the Act. It often

seems to be assumed that anyone making @ payment in good faith
to the attorney during the fixed period expressed in a power
graated under s.127 is protected by the section. This secms
highly doubtful. If the payer is buying something from the
attorney he clearly is protected for then he is a "purchaser’.
But if he is mercly discharging a debt due to the donor of the
power'it is difficult to see that he will necessarily be a
"purchaser" within the meaning of the statutory definition.

If he is to be protected it would seem that any protcction

he has at present is under s.124 which, as pointed out later,

6. The client, no doubt, ought also to be warned of the risks
he runs if the donee should be dishonest, for notwithstand-
ing revocation the donee will be able cffectively to dispose
of the donor's pnroperty during the fixed period.
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is itself shrouded in wmystery. If s.1Z4 protects him it is

arguable that it docs so only where he cobtains a svatutory

declaration of non-revocation., This ghould be unnecessary

o

5

in cascs to which s.127 applies. It is therefore suggested

o]

that s.127 should be expressed to operate in favour of a bona
fide purchascr or any person dealing with the donee of the
power in good faith and in relience on the power of attorney.

4

It is necessary to rotain express reference to a purchaser
since the vrotecction should extend to a bona fide purchaser
from a person who has dealt with the attorney whether or not

that person was protected because he too acted in good faith,

38. A further anomaly that arises under the present s,127
is that its wording appears to protect a purchaser even shough

he has actuval knowledge at the time of purchase that the power
had been revoked., It is difficult tc see how sucn a purliaser
could be deemed to have acted in good faith which, as we have
seen, is an esscntial element in the derinition of
(se~ para.c7), bubt 5.127 appecars to assure that he can. To
resolve this apparcnt conflict it is suggested that it should
be made clear that a purchaser or other person hoving dealings
with the attorney is not protected if he had actual knowledge
at the time that the power had been revoked: cf, vwhe Trustee
Act, s.25(8). It should, nowever, be clearly stated that a
purchaser, with knowlcdge, ffom a purchaser, without lknowledge,

is in the same protected position as his vendor.

39. One further point arises, and this equally afiects
5,126, On the present wording 1t seems that neither =scciicn

o}

protects a third party if the power has been revoked witn th
concurrence of the doneec. Insofar as s.126 protects the donec

.

this is clearly right. But insofar as it and s.127 protect a
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nurchaser from, or nerson hoving dealings with, the donco there
appears to be a lacuna which is only filled, if at all, by the
obscure s.124. It is sugszested that both scctions should pro-
tect a third »arty unless he had actual knowledge vhat
had been revoked, In the case of powers given by way of
sceurity (i.e. those covered by s.126) the third party should,
it is thought, be protected unless he had notice that the
power had been rcvoked whether or not the stated period of
irrevocability has ended. However, in the case of powers
under s,127 the third party should be »rotected only in
respect of tremsactions during the prescribed period., As

regards transa ctlons thereafter his protcction should depend

on a revised s.124.,

40, S5.128 of the Law of Property Act is complementary

to s.126, It enables a power of attorney to be given for

(7)

o)

valuable consideration to & "purchaser” of pronerty "and

the nersons deriving title under him"., Thoredy, in the words

of the learned cditors of ‘olstenholme and Cherry's Conveyancing
(8) £t 1. . N
Statute 1t comnletes the scheme under which an irrevocable

power for value may be trected as equivalent to property”.
This statement 1s not strictly accurate, perhaps, because
5.128 applies whether or not the power is cxpressed to be
irrevocable: that, no doubt, is why it cppnsars as a separa
section and not as part of s.126, It is questionable whather

thet is nccessary because in practice the power obviously will

or should be expressed to be irrcvocable. In any event if ©.120

X

<

is amended as suggested above, the wording of s.123 shouvld be

amended to conform: i.e. it should commence "A power of attorney
given for valuable consideration by way of sccurity ...".

7. For definition ,see para.27.
8, 12th Ba, Vol 1 at p.448,
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41. The only serious question that crises on 5,128

r

concerns subs,(3) which provides:

U

(3) This scction dees not authorise the persons

¢

deriving title under the donee of the power to exccute
on behalf of the recistered proprictor, an instrument

tored land to which effcct is to be

3
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>iven on the register, unless the power 1s protceted

ey e

by o caution or other entry on the rezister,

(9)

The comment in Jolstenholme and Cherry's Conveyancing Statutes

is that "if a rogistered proprietor ... zives a power to the

cttorney to deal with the registercd interest in tho namc of

either be nrotected by a caution or its existence showm on
he resistoer” This is certainly what onc would have expected

relating to the resistered land is to be executed by "the
persons deriving title under the donce of the power”. If o
entry on the rezister is reguired in order to protecct those
dealing with the registered proprietor it is not obvious
why it should make any difference whether the power is 1o
he exerciscd by the original doncc or by his successors in
title, However, we find somewhat mysterious the whole
question of the relationship between this subsection and the
provision in s.125(1) rcquiring filing of the power ct the

Land Registry(1o),

If filing, without any entry on the regigter,
suffices when a power to deal with rogistered land is given to

A, it is not apnarent to us why it docs not suffice if the power

9.  Ibid.

10. Sce on this, nara., 13.
? -



is given instead to "A and those deriving title under him",
As we see it, whet 1s really needed 1s an entry on the
register whenever a purchaser from the resistered proprietor
mizht be adversely affected by the power of attorney given vy
the registered proprietor. Vith the normal power of attorney
a purchaser will not be adversely affected since the grant

of the power does not affect the registered proprietor's own
powers in relation to the property. Where; however, the
proprietor has given an irrevocable power by way of security
he will normally not be entitled to dispose of the property
without the concurrence of the donee of the power. Hence the
power should then be entered on the register. In practice,
the power will normally be included in a charge which itself
will be entered in some way on the register and this
aprarently is sufficient compliance with s.128(3) even

though there is no express reference to the power: see

Re White Rose Cottage [1964] Ch.483, {1965] Ch.940, C.A. where

this was assumed without argument.

Protection of Attorneys and Third Parties

42, We now turn to s.124 of the Law of Property Act
and s.29 of the Trustee Act 1925, Subs.(1) of s.124
provides that:
(1) Any person making any payment or doing any act,
in good faith, in pursuance of a power of attorney,
shall not be liable in respect of the payment or act
by reason that before the payment or acf the donor
of the power had died or become subject to disability
or bankrupt, or had revoked the power, if the fact of
death, disability, bankruptcy,; or revocation was not
at the time of the payment or act known to the

person naking or doing the same,
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$5.29 of the Trustee Act contains very similar provisions,

(1) A trustee acting or paying money in good faith
under or in nursuance of any power of attorney shall
not be liable for any such act or payment by reason of
the fact that at the time of the act or payment the
person who gave the power of attorney was subject

to any disability or bankrupt or dead, or had done

or suffered some act or thing to avoid the power,

if this fact was not Imown to the trustee at the

time of his so acting or paying.

43. The first puzgling feature about these subsections
is why the second is necessary at all in view of the first.
One would suppose that "any person" in s.124 was wide

enough to include a trustee. The explanation may well be
purely historical. The protection afforded trustees ante-
dates the general protection: it can be traced back to s.26
of Lord St. Leonard's Act 1859 whereas the general pro-
tection was introduced by the Conveyancing Act 1881, s.47.
Since then separate provision has continued to be made for
trustees for no very obvious reason. One can understand
that separate express provision is necessary in respect

of trustees delegating their power by powers of attorney
(see s.25 of the Trustee Act) but it hardly seems necessary
as regards trustees acting as donees of powers of attorney -
a distinctly unusual occurrence one would have thought -

which is what s.29(1) appears to be dealing with.

44, As indicated above the apparent intention of both
s5.124(1) and 29 is to protect the donee of the power if he

acts upon it in ignorance of its revocation by the death, etc.,
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of the donor. They protect him, it may be assumed; both
azainst a suit by the donor and against a suilt by the third
narty with whom he has dealt bhased on breach of implied
warranty of authority. But there is nothing in the wording

of either to suggbst that it protects the third party who makes
a payment to the donee of the power or has any other trans-
action with the donee. Such a person can hardly be said to
have made the payment or done the act "in pursuance of a

power of attorney" or "under or in pursuance of any power

of attorney"., He has acted in relisnce on the power, but not

in pursuance of it. That the intention is to restrict the pro-

tection to the donee is confirmed by the side-note to s,124(1)
which reads "Payment by attorney under power without notice

of deatn, etc.".

45, But this interpretation of s.124(1) and, perhaps,
5.29 also, is put in doubt by the terms of £.124(2), the
relevant part of which reads:
(2) A statutory declaration by an attorney to the
effect that he has not received any notice or
information of the revocation of such power of attorney
by death or otherwise shall, if made immediately
before or within three months after any such payment
or act as aforesaid, be taken to be conclusive proof
of such non-revocation at the time when such payment
or act was made or done. ....
This subsection, introduced for the first time in 1925,
obviously envisages protcction of ths »nerson dealing.
w7ith the donee - @nd no one else.It would be absurd to su;gest
that the doneec can provide conclusive evidence in his own
favour by himself making a statutory declaration - though

that, on the face of it, is what the subscction says.
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Presumably, therefore, whereas subs.(1) relates to protection
of the donee, subs.(2) relates to protection of those having

dealinzs with him.

46, It is possible to interpret subs,.(2) as indevendent
of subs,(1). If it had said that the statutory declaration
should be conclusive evidence of the fact that the donee had
not received notice of revocation, such an interpretation would
have been quite impossible because, unless subs, (1) applied,
no protection would be afforded by subs.(2); the fact that

the donee did not know that the power had been revoked would
not help the third pnarty. However, the subsection in fect
provides that the statutory declaration shall be conclusive

proof of non-revocation, and if the power must be conclusively

regarded as unrevoked then, of course, the third party is fully
protected. But unfortunately subs,(2) refers to "any such
payment or act as aforesaid” and this can refer only to the
payments and acts referred to in subs.(1), i.e. 1if one accepts
the argument in para.44, to payments made or acts done by the
donee. This anpears to produce the absurd result that
obtaining a statutory declaration of non-revocation affords

the third party no protectign when it is he that has done the
act or made the payment to the donee, but does protect him
when it is the donec who has done the act or made the payment
to iim. In some cases, no doubt, it may be possible to avoid
this absurdity. If, for example, the donee conveys the
principal's (the donor's) property to the third party who

pays the donee for it, the conveyance is presumably an act

done by the doneec and if the third party obtains a statutory
declaration of non-revocation the power is conclusively “proved"
not to have been revoked. Hence the conveyance and thercefore,

presumably, the payment would be effective. But can a similar
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argument prevail when all that has occurred is that the third
party has discharged a debt due to the donor by paying the
doneec? Perhaps - on the basis that the rcceipt by the donee

is itself an act donc by him.

T

47. There is, howevcer, one other difficulty. As we have
seen, under subs.(1) the act or bayment must be "in zood faith" -
and the same applies to s.29 of the Trustee Act. I, as we have
concluded, these provisions apply only to acts and payments by
the donee, it is his good faith that must be meant. But clearly
what should be relevant as regards the protection of the third
varty is whether he, the third party, has acted in good faith.
That, however, appcars from the wording of subs.(2) to be
totally irreclevant. It would seem that he obtains the protection
of subs.(2) cven though he has not acted in good faith because,
for example, he knows perfectly well that the donor has died.

What 1is ¢ven more absurd is that it is arguable that he is

not protected if the donce has not acted in good faith although

~

he, the third'party, has acted in good faith. If "such act

or payment" in subs,(2) means a payment or act in good faith,

such as is referred to in subs.(1), then the unfortunate third
party may be deprived of his protection because of the bad
faith of thc donce. Suppose, for example, that a fraudulent
donee, knowing that his authority has becn revoked, purports
to sell to T who acts in good faith and obtains a statutory
declaration of non-revocation. It can be strongly argued that
T is unprotected (unless protected by £.127) because the act
of the donee was not in good faith and therefore was not such

an act as is covered by the scction.

48, The protection apparently afforded to third parties

by 8.124(2) seems to be rendered still more illusory by the
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provisions of subs.(3). This provides that:

(3) This section does not affect any right against

the payee of any pergon interested in any money SO

paid: and that person shall have the like remedy

against the payee as he would have had against the

payer if the payment had not been made to him.
This subsection made good sense when, as in the Conveyancing
Act 1881, it followed and related only to the present subs. (1),
just as the comparable vprovision in the Trustee Act 1925 (the
proviso to s.29 not guoted above but set out in the footnote(11))
makes food sense, But in the light of subs. (2) which, as we
have seen, must have bheen introduced to protect the thixd
party, 1t makes nonsense., A, the donee of the power acuing
as P's attorney, buys property from T for £10,000 making a
statutory declaration of non-revocation. In fact P has died.
P's personal representatives can apparently recover the
£10,000 from T, for the section is not to affect the rights
and remedies they would have had against A had the payment not
been made. Presumably they cannot do so without returning
Tt's property if they still have it. But if 4 has sold it to
T2, giving him a statutory declaration of non-revocation, and
later decamped with the proceeds, it would appear that the
effect of subs.(3) is to enable P's personal representatives

to recover the money from T without restoring his property

11. "Provided that -~
(a) nothing in this section shall affect the right
of any person entitled to the money against the
person to whom the payment is made;

(b) the person so entitled shall have the saue
remedy azainst the person to whom the payment
is made as he would have had against the
trustee.,”

192
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which, it seems, they will be unable to recover from T2, who

is not a "payee" and therefore not caught by subs.(3)!

49, The deficiencies of s.124 as a protection for the
third party are the more surprising in that the latter is
clearly and specifically safeguarded in the case of trustee
powers of attorney under s.25 of the Trustee Lct by subs,(8)
of that section. Under this he is protected whether or not
the power has come into operation or been revoked unless he
had actuel knowledge that the power had never come into
operation or been revoked. This protection he apparently
acquires whether or not he obtains a statutory declaration

of non-revocgtion in accordance with subs.(7) or with .124(2)
of the Law of Property Act., Why a third party dealing with a
donee of a trustce-donor should be in a stronger position
than one dealing with the donee of a non-trustee 1t is

difficult to understand.

50, Enough, it is hoped, has been said to illustrate

the obscurity and inadequacy of the present provisions of
s.124(1) and (2) of the Law of Property Act and s.29 of the
Trustee Act., They can only be made sensible if re-drafted

so as to make it clear that the acts and payments covered

by the sections refer to those by the third party as well as
those by the donee and that the scctions protect the donee if
he has acted in good faith and the third party if he has acted

in good faith. None of this 1s clear at present.

51. A re-draft of s.124 of the Law of Property Act and
8.29 of the Trustec Act should make clearer the relationship
between them and ss.126 and 127 of the Law of Property Act

and s.,25 of the Trustee Act. Vhere the donee is protected by
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s.126 or the third party by .127, the protection of s.124

is not necded. If, however, the third party has dealings with
adonee of a s.127 power, after the expiration of the fixed
period, then it is s.124 that should afford him proteétion

and he should obtain a statutory declaration of non-

revocation.

Hiscellaneous Sections

52. The remaining sections of the Law of Property Act
dealing with powers of attorney appear to be in less need of
amendment. They consig, first, of s.74(3)=(5) dealing with
execution of instruments by a corporate attorney or by an
attorney on behalf of a corporation and s.123 dealing with the
execution of instruments in other cases. The main difficulty
with these sections is that there is an apparent conflict
between them. 5.123(1) provides quite generally that a

donee may exccute documents with his own name, signaturé and
seal "by the authority of the donor" and that this shall be as
effectual as execution using the name and scal of the donor(Tz)
But s.74(3), which decals with powers of attorney (and other
authorisations) by corporations sole or aggregate, provides

that the donee may execute a conveyance "by signing the name of

‘the corporation in the presence of at least one witness and 1n

]

the case of a deed by affixing his own seal", If this latter
provision is intended on’. to provide a third alternative in
the case of conveyances, as subs.(6) sugzgests, well and good.

S-Sy

If. however. as is often thought, it prescribes the sole
9 b2 1] b2 i

12. By virtue of subs.(2) this operates "without prejudice to
any statutory dircction that an instrument is to be
executed in the name of the cstate owner’., Such

"statutory dircctions" will be found in L.P.A. s5.7(4),
29(2), 88(1) and 89(1).
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method in such a case, s.123(1) becomes something of a trap.
It is suzgested that it should be made clearer that s.74(3)

provides a third option.

53. If, as suggested below, the statute law relating to
powers of attorney were reformed and consolidated into one Act
it might be convenient if the relevant provisions of s.74 were
associated with thosc of s,123 instcad of being separated, as

they are at preseant, in a differcnt Part of the Law of Property

Act.

54. The only remaining section is s.129. This has a
somewhat anachronistic flavour, providing thet a married Womaﬁ
may grant a power of attorney. In view of the general lecgis-
lation rclating to the emancipation of married women it is
surely unnccessary to retain this express provision rclating

to one particular type of legal transaction?

Meanine of "Power of Attorncy"

55, It is suggested that it would be helpful if an attempt
were made to define what is meant by the "powers of attorney"
to which the statutory provisions apply. At present there is
no statutory definition at all. Some of the sections refer
simply to "a power of attorney", others to "en instrument
creating a power of attorney". It scems pretty clear that
there has to be a written appointment of the attornecy but it
is not clear whether or not it has to be under seal. Powers
of attorney are in practice execubted under secal but this is
only becausec of the rule, which secms overdue for abolition,
that an attorney cannot exccute a deed under seal on hehalf
of his principal unless he himself is authorised under seal.

It is not thouzht that "instrument" necessarily pre-supposes

35.



a document under soed, but the statutory definition is unhelpful

since it meroly states thot: "'Instrument'! does not include

o

g '

a statute, unlcss the statute creates a settlement™: L.P.A.

s.205(1)(viii). This at least cnables us to say that, in

gencral, when a statute authorises someone to act on behalf

of another, the provisions of the Law of Property Act do not

apply. This, however, is not so in the case of 8.124 where it
=

is exvressly provided that "in this scction !'power of attorney'

includes a power of attorney implied by statute™: subs.(4).

56. A case can be made out for saving that s.124 ought to
be oxtended still more widely so that it applies to all agency
cases. At present an agent acting under a power of attormey

and those haviny dealings with him are afforded greater pro-

tection in the event of his authority having been rovoked than
en ordinary agent or those having dealings with him. However,
pending a full roview of the law of agency, 1t 1is thought that
the statutory provision should be restricked to powers of
attorney and that these should be defined in such a way as to
makke it clear that a written document is necessary but not a
document under seal. It seems to us not unreasonable that
thosc who rely on a written appointment should be protected
unless they knew that it has becn rovoked, whereas in other
cascs it should be up to them to satisfy themsclves that the
agency still continues., In some circumstances, of course,

the holding-out principle will protect third partics.

The Rule that an Attorney cannot cxecute a Deecd Under oeal

unless authoriscd Under Seal

57. e hove referred above (para.55) to this rule. It is
liable to cause considerable practical difficulties in cases,

for example, where a client signs and seals a deed leaving his
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solicitor to date and deliver it for him. Though disrcgarded

in practice, the position scems to be that the solicitor cannot
cffectively do this unless authorised under seal. The oSecond
tlomorandun on Conveyancing Reform of the Council of the Law
Society has drovn ettention to the practical difficulties causcd

difficult to

w

by the present rulcs relating to escrows and it 1

see how these difficulties can be satisrfactorily resolved
bo

without abolishing the rule that we are now considering.

58. It is thercfore sugzested that the statutory provision
should cxpressly state that the donce of a power of attorney or
other agent may execute a deed in the name or on bechalf of the
donor or principal if authorised to do so in the power or by his
principal. Notwithstanding what has been saild in para.56 above,
we think that in this one rcspect the statutory provisions

ought not to be limited to cases where the agent has a formal
written authority. It would be highly inconvenient if
solicitors always had to obtain formal writtoen authority to

date and hand over deeds on bcechalf of their clients and if the

other narty had to recquire production of the written authority.

59. The main type of situation to which it is cnvisaged

that the provision would apply is where o client has signed and

sealed a decd and handed it to his solicitor or other agent to

deliver. But, if worded as widely as suggested, it would also
‘?’:‘-'L

enable theta"ﬁgt to sign and seal, as well as deliver, so long
W

a3 he was a@ifélly authorised to do so whether under a power

of attormey or in any other way. It might perhaps be ~dvisable

to provide expressly that if the deed purported to be signed

and scaled by the client it should be within the apparent

authority of the solicitor to complecte any blanks (e.g. of

dates) and to deliver it, but that it would not be within his
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apparent authority to sign and seal. This would mean that a
third party would be requircd to investigate the solicitors's
actual auvthority only if the signing and sealing, as well as
the completion and delivery, was by the soliciter. In other
cases the third party could rely on the solicifor having
authority to deliver the dccd, as in practice 1s done at
present. It seems doubtful whether any type of agent other
than a solicitor should be dcemed to have apparent authority
unless therc had been some actual holding out by the principal.

We shall welcome views on this.

ougaested form of Legislative Reforms

60, One method of dealing with the subject matter of this
Paner would be to repeal all the existing statutory provisions

to powers of attorney and to heve a re-written version

O
b
ot

hem enacted in one Powers of Attorney Act, This arrange-~
ment, it is thought, might be convenint to practitioncrs and
would also enab$% overlapping and inconsistency to be cradicated.
At present thefvarious sections, in addition to their many
ohscuritics, arc comnspicuously lacking in uniformity of

wording. Tor cxample: 5.25(7) of the Trustee Act states that

a statutory declarntion of non-revocation "shall be con-

clusive evidence of the facts stated", while s.124(2) of the Laow
of Property Act states that it shall "be taken to be conc-
lusive proof of such non-revocation™: s.25(8) says that, as
regards third parties without notice of revocation, acts of

the donec shall be as effectual as if done by the donor

himself(13)v ss,126 and 127 talk cbout acts being as effective

b

13. This appnuars to render otiose the obtaining of a
statutory declaration under subs.(7) unless it can be
argued that a third party with notice of revocation can
obtain protcetion by inducing the donee to moke a
statutory dcclaration of non-revocation,
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as if{ the power had not been revoked and say that third parties
shall not be prejudicinlly affccted by notice., IHxactly what

practical differences result from thesc various formulations

ot

even more

49}

is a question of comsiderable difficulty. It i

~

difficult to justify there being any differcnce

wn

61. An alternative proposal which has been suggested is
that any attenpt to tidy up the present scctions of the Acts
should be postponed until it is possible to get round to a
codification with amendumcnts of the gencral low of agency.

In the meantime, a new statutory power of attorney should be
created which would have the varicus characteristics and inci-
dents reguired for property transactions and which would be
deliberately tailored for that purpose. #When people adopted
the new form of statutory power of attorney, the various pro-
tections necded both by the donee of the power and by third
parties dealing with him would be automatically obtained in
accordance with provisions laid down in the statute. It is
argued that something on thesc linecs would cxpedite,
facilitate and also cheapen the transactions of ordinary
business and free us from the need to attenpt to deal

wers oL

o]

immediately with all the varietics of » attorney which

can exist. The objection to this alternative is that it
might be thought to be complicating rather thon simplifying the
law. It would not remove the present obscurities, but it

might sweep most of them under the carpet if in fact the new

statutory form came to be adopted in most cases.

Conclusion

62. The objcct of this Paper is cxploratory and designed

O

to obtain the vicws and assistance of the profession on a
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