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PROOF OF PA~ERIIITY IN CIVIL - PROCEEDINGS -U------ 

A .  INTRODUCTION 
-. 

! 

I 

1, At the beginning of 1966 the Judges of the Probate, 

Divorce and Adiniralty Division suggested that the Law Commission 
r 

might find it appropriate to consider the whole question of blood I 

tests in paternity issues and in particular whether or not it 

would be right to amend the law to enable the courts to order 
-- parties to undergo blood tests. \de have accordingly considered 

this suggestion as we are bound to do under s.3 (1) of the Law 

Commissions Act 1965, 

2. A preliminary consideration of the issues made it 

clear that me should not study blood tests in isolation but 

should also consider wkether any of the existing rules of 

I 

evidence would need to be altered if compulsory blood testing 

were to be introduced. While, therefore, this Paper deals 

predominantly with the advisability of giving the court power 

to o r d e r  blood tests, we propose to discuss this in conjunction 

with the wider question: 

of paternity satisfactory? 

is the present law governing the proof 

3.  Item X of the Law Commission's First Programme 

commits us to a preliminary study of (a) matrimonial law and 

(b) the law of family inheritance and property. The issues 

raised by the subject of blood tests have zn important bearing, 

as we shall show, on aspects both of matrimonial law and the 

law of family inheritance. 



. 
. 

4. We have decided t o  confine o u r  enquiry t o  c i v i l  

proceedings s i n c e  the  powers o f  t h e  cour t  t o  ob ta in  evidence 

i n  c r imina l  proceedings r a i s e  some q u i t e  d i s t i n c t  i s s u e s ,  

S t i l l  less a r e  ne he re  concerned wi th  b lood  t e s t s  car r ied .  out 

t o  determine the  l e v e l  of a l coho l  i n  t h e  b lood  s t ream o r  t he  

presence of  drugs and o the r  similar substameex. 

5. V e  a t tempt  t o  summarize the  information which we have 

received regarding t h e  s c i e n t i f i c  basis o f  b l o o d  group evidence 

i n  d e t a i l  i n  Appendices A and E. (I) 

medical lalowledge s t ands  a t  p re sen t  b lood  t e s t s  niay provide c l c a r  

evidence i n  a negat ive  sense;  

We a r e  informed t h a t  as 

t h a t  i s ,  they can prove t h a t  a 

g iven  man could n o t ,  according t o  t h e  b i o l o g i c a l  l aw  o f  h e r e d i t y ,  

be t h e  f a t h e r  o f  a p a r t i c u l a r  c h i l d ,  

conclus ive ly  t h a t  he i s  the  c h i l d ' s  f a t h e r  but they can show9 

They cannot prove 

wi th  varying degrees of p r o b a b i l i t y ,  t h a t  lie could be. ' h e r e  

blood t e s t s  i n d i c a t e  t h a t  t h e  man concerned could n o t  be the  

c h i l d ' s  f a t h e r  we s h a l l  term t h i s  an  "exclusion result''; wherc 

t h e  t e s t s  i n d i c a t e  t h a t  he could be t h e  f a t h e r  we s h d l  term this  

a "non-exclusion r e s u l t . "  There a man i s  wrongly accused o f  

p a t e r n i t y  t h e r e  i s  now a t  l e a s t  a* 70$ chance thGt b l o o d  t e s t s  

w i l l  prove t h a t  he i s  not  t h e  f a t h e r ,  This exc lus ion  r a t e  w i l l  

n o  doubt be increased  as f u r t h e r  b lood  groups a r e  discovered and 

more sophisticated tests developed .  Even now, in individual 

1. Since we ourse lves  l a c k  any exper t  knowledge of medical 
mat te rs  we have had t o  r e l y  on o the r s  and a r e  g r e a t l y  
indebted t o  Nr J u s t i c e  Ormrod (a q u a l i f i e d  d o c t o r ) ,  
D r .  K.  Henningsen, Head o f  t h e  Se ro log ica l  Depcrtment, 
Univccsi ty  I n s t i t u t e  of Forensic  Medicine, Copenhagen, 
Dr. A. Grant,  Lcc turer  i n  Forensic  Serology, Guy's Hospi ta l  
FlIedical School and Dr. A ,  R. K i t t e rmas te r ,  Consul tant  
P a t h o l o g i s t ,  Kent and Sussex Hosp i t a l ,  f o r  t h e i r  h e l p  i n  
compiling t h c  s c i e n t i f i c  n i a t e r i a l  i n  t h i s  Paper. 
errors which we have f a l l e n  i n t o  i n  t h e  course of  consu l t ing  
medical t e x t  books on t h e  s u b j e c t  a r e  a t t r i b u t a b l e  e n t i r e l y  
t o  u s ,  and we trust t h a t  o u r  readers w i l l  draw our a t t e n t i o n  
t o  them. 

Any 

<\ 
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cases  where uncoimion blood. f a c t o r s  are p resen t ,  the  chznces o f  

excluding a wrongly accused man czn be very much grez- tcr  than 70$, 

'.'There blood t e s t s  provide 

p o s s i b i l i t y  t h a t  the m n  concerned- i s  t h e  c h i l d ' s  €atliner, 

s t r e n g t h  o €  t h i s  i n d i c a t i o n  w i l l  depend p r imar i ly  upon +lie 

incidence of t h e  r c l z v m t  blood €Cc,ctors i n  the populat ion,  

',There comriloii b l o o d  f z c t o r s  arc prcscn t  t h e r s  r,ny be tl s t a t i s t i c z l  

p o s s i b i l i t y  t h a t  any one o f ,  S ~ Y ,  5C;- o f  the c d u l t  male 

popula t ion  could be tho  c h i l d ' s  fn thcr ,  but i n  an cxtrcme c m e  

where Lmcorinon blood factors are przsen t  t hc  incidence 01 possible 

f a t h e r s  could be as lo\;[ as one i n  € i f t y  m i l l i o n ,  

of an i n d i v i d u a l  c m e  may also i n c r a s e  t h e  e v i d e n t i a l  value 

non-exclusion rcsul-t.  The prcsencc 01 c2rtai.n factors in 2 

non-exclusion r e s u l t  they ind-icate a 

The 

Thc circwlistanccs 

of a 

c h i l d ' s  blood, f o r  cxamplG, iilny bc a l m o s t  conclusive p r o o f  thzbt 

a paren t  i s  a f  a pm--ticulnr e t h n i c  group. n l h e r e  may be c ~ s c s ,  

f o r  example t h e  S c o t t i s h  case of 7 .  I?ar-d~+,(*' where i t  

i s  c l e a r  thi?.t t he  fnt l ier  oi" a c h i l d  must be on? of  only ~ J O  men. 

In  such a casc a non-exclusion result i n  r e spec t  o f  blood tcs'i;s 

on tlic f i rs t  man and an exclus ion  res&-t  i n  r3spec-t o f  t h e  second 

man should bc acceptab le  as prDo€ t h n t  t h e  f i r s t  mzn i s  t h ?  

father. 

c l i i l d f s  

6. 

provided by mtliropologicrzl  t e s t s .  

examination o€ the p a r t i c s  concerned cllid an a n a l y s i s  of  var ious  

c h a r a c t e r i s t i c s  which m i 3  known t o  be i n h e r i t e d  accordin2 t o  the 

Irnportznt evidence bear ing on p,?, ternity rn,.,y a l s o  be 

These tests involve  a physics1 

accepted laws of  g e n e t i c s ,  Tie understand, for exzvmple, thc",t the 

p o s s i b i l i t y  of a c h i l d  wi th  brown eyes bcing born t o  a mzn and Q 

wonim b o t h  of whom have blue eyes ccm be c a l c u l a t e d  s t ? < t i s t i c ? . l l y .  

S imi l a r ly ,  t h e s e  t e s t s  may r e v e a l  t h e  

2, 1321 S.C. 933 and sed Robertson v. Hutchinson 1935 S.C. 708. L I  uy--_--- 

In  t h i s  type o f  c z s e  b lood  t e s t s  c x d d  assist D. woman who 
genuinely does not 1aiiol;r wliich o f  two illen i s  the  f a t h e r  o f  
her  c h i l d .  

- 3 -  
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p r e s e n c e  of webbed-toes or sone  o t h e r  p h y s i c a l  p e c u l i a r i t y  i n  b o t h  

t h e  c h i l d  and p u t a t i v e  f a t h e r ,  t h e  impor t ance  o f  which  i n  d e t e r n i n i n g  

t h e  c h i l d !  s t r u e  p a t e r n i t y  can7 it i s  sa id ,  be e x p r e s s e d  s t a t i s t i c a l l y .  

A n t h r o p o l o g i c a l  t e s t s  are now b e i n g  u s e d  by t h e  c o u r t s  of Denmirk 

which nay o r d e r  t h e n  when b l o o d  t e s t s  have  given-  a non-exc lus ion  

r e s u l t  showing a s t . rong p r o b a b i l i t y  t h a t  t h e  c h i l d ' s  f a t h e r  i s  a 

c e r t a i n  man. Ve do not p r o 9 o s e  t o  d i s c u s s  a n t h r o p o l o g i c a l  t e s t s  

f u r t h e r  i n  t h i s  P a p e r ,  s i n c e  we unde r s t2 i ld  that  t h e  n e c e s s a r y  

s t a t i s t i c a l  m a t e r i a l  h a s  not Seen compi led  i n  t h i s  c o u n t r y  and t h a t  

t h e i r  i n t r o d u c t i o n  a t  this s t a g e  is  not f e a s i b l e  even  i f  d e s i r a b l e ,  

Howeverg t h e  Dmish c o u r t s  regard-  a n t h r o p o l o g i c a l  t e s t s  a s  a 

v a l u a b l e  a d d i t i o n  t o  b l o o d  t e s t s  and we \ ~ o u l d  a p p r e c i a t e  rnedicz l  

o p i n i o n  on this s u b j e c t .  

7 .  

blood t e s t s  p l a y i n g  an i m F o r t a n t  p a r t  a r e  t h o s e  where p a t e r n i t y  i s  

a n  i s s u e  i n  s u i t s  f o r  d i v o r c e  or n u l l i t y ,  p e t i t i o n s  for l e g i t i m c y  

d e c l a r a t i o n s  and a f f i l i a t i o n .  p r o c e e d i n g s .  

The main tjTpes o f  c i v i l  p r o c e e d i n g s  i n  which  we c o n t e m p l a t e  

We a l s o  b e a r  i n  min.d t h e  

u s e f u l n e s s  of b l o o d  t e s t s  i n  de te rmin . ing  s u c c e s s i o n .  r i g h t s ,  In 

p z r a .  39 o f  t h e i r  r e c e n t  Repor t  (4-) t h e  Committee on t h e  ~ a w  o f  

S u c c e s s i o n  i n  r e l a t i o n  t o  I l l e g i t i n a t e  ? e r s o n s ,  u n d e r  t h e  

c h a i r m a n s h i p  o f  L o r d  J u s t i c e  3 u s s e l 1 ,  draw a t t e n . t i o n .  t o  t h e  i n c r e a s e d  

v a l u e  t h a t  would  be a t t a c h e d  t o  a f f i l i a t i o n  oi-ders a s  e v i d e n c e  i n  

p r o c e e d i n g s  c o n c e r n i n g  s u c c e s s i o n  r igh ts ,  e t c . ,  i f  b l o o d  t e s t s  could 

.-- 

3 .  See e .g .  ---- B o  v. Ati-orney = - % --. La Genera l  .= - c Y r- -- (N.Z:,B. L---li and o t l i ~ ~ ~ - - i - ~ t ~ - r ~ ~ ~ l j - l l ~ )  
[ I9671  1 7,reLmIiO 776-where t h e  p e t i t i o n t r  p r a y e d  f o r  a d e c l a r a t i o n  
t h a t  he vias t h e  l e g i t i m a t e  son of N.Z.B. a s  h i s  l e g i t i m a c y  would 
have  e n t i t l e d  h i m  t o  s h a r e  i n  a t r u s t  fund .  i3lood t e a t s  showed 
t h a t  t h e  p e t i t i o n e r  c o u l d  n o t  be t h e  c h i l d  o f  TT.Z:.B. and t h e  
p e t i t i o n  was a c c o r d i l i g l y  d i s m i s s e d ,  t h e  p e t i t i o n e r  o f f e r i n g  no 
e v i d e n c e  e 

4. Cmnd. 3051 o f  1966. 
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be ordered. 

t e s t s  could c l e a r l y  be o f  a s s i s t a n c e  as evidence i n  any proceedings 

Even where t h e r e  has been no a f f i d i a t i o n  order ,  b l o o d  

where a baa tzrd  claims an i n h e r i t a n c e  throuhh l i v i n g  persons o r  

through a deceased person whose b lood  grouping i s  known. 

B. THE PR,'SXI?T LAY 
L I L U - - C - e Y I - P  L C C U  -- 

8. 

f ind ing  o f  f ac t ,  namely, whether a c e r t a i n  man i s  or i s  not t h e  

f c t h e r  o f  a c e r t a i n  c h i l d ,  I n  cons ider ing  t h e  p a r t  which b l o o d  

t e s t s  at  p r e s e n t  p l a y  i n  a s s i s t i n g  t h e  cour t  t o  a r r ive  ct t  t h i s  

dec i s ion  we wish t o  examine t i i o  s epa ra t e  ques t ions :  

1Tnere p a t e r n i t y  i s  i n  i s s u e ,  t h e  cour t  hzs t o  a r r i v e  i z t  SI 

(a) KhI.'t i s  t h e  na tu re  of t h e  evidence r equ i r ed  

by t h e  c o u r t  t o  prove ox disprove p - t e r n i t y ?  and 

Does t h e  cour t  have power 2s t h e  law s tands  a t  

p re sen t  t o  o r d e r  b lood  tests? 

(b)  

(1) THE- N-'-TURE OF TI{% 3VID-jiJV-CX l?iQJI$JD 

( 2) Bf f i l i  t i  0-n P-roc-cedi ngs 

The m o s t  comon type  o f  proceedings i n  which p a t e r n i t y  i s  9, 

i n  issue is  a f f i l i a t i o n  proceedings i n  n a g i s t r a t e s '  cou r t s  brought - - - -  

under s.1 of t h c  A f f i l i a t i o n  Procecdings Act 1957. 

enable t h e  mother o f  a n  i l l eg i t imate  c h i l d  t o  obta in  payment 

maintenance f rom tl ic f a t h e r ,  

r i s e  i n  the number o f  i l legi%inlLi, tc b i r ths  and the latest publ i shed  

f igures  (') sliow tha t  t h i s  rise i s  continuing, 

a p p l i c a t i o n s  f o r  a f f i l i a t i o n  o rde r s  i s  s m a l l  i n  compclrison with t h e  

These proceedings 

TOT i t s  

I n  r ecen t  years t h e r e  h a  been i?. mdrlrsd 

The number of 

- -  - .  - -  

5. See t h e  R e g b t r a r  General ' s  S t a t i s t i c &  Review o f  Englsnd and 
Bales f o r  1965. 
t o  the  t o t a l  number of b i r th s  was 4.7:;; i n  1964 it was 7 . 2 :  
and i n  1965, 7.7;.. 

I n  1954 the  propor t ion  o f  i l l e g i t i m a t e  b i r th s  

-5- 



t o t a l  number of i l l e g i t i m a t e  b i r t h s  (66,000 i n  1965), doub t l e s s  

because of  t h e  w c l l  known re luc t ance  of  women t o  i n s t i t u t e  t h i s  type  

o f  proceeding and because very  o f t e n  luaintenance arr;:ngements are 

s e t t l e d  by voluntary  agreement, even vhere t h e  c h i l d  i s  n o t  born 

i n t o  a s t a b l e  i l l i c i t  union. 

a p p l i c a t i o n s ,  and 7,739 a f f i l i a t i o n  orders  ne re  made. It i s  not  

p o s s i b l e  t o  e s t a b l i s h  i n  how many o f  t h e s e  cases  t h e  cour t  might 

h m e  been a s s i s t e d  if i t  could have ordered b lood  t e s t s  but  it i s  

well known that  t h e  cour t  o f t e n  has  extreme d i f f i c u l t y  i n  a r r i v i n g  

at  a d e c i s i o n  on t h e  evidence a v a i l a b l e  under the  p resen t  law, 

Nevertheless ,  i n  1965 t h e r e  were 8,984 

IO. 

must prove tliat t h e  defendant i s  t h e  fLthcr of  he r  c h i l d  but  she  is  

only r equ i r ed  t o  prove t h i s  on a bd.ance of p r o b a b i l i t i e s  and not  

beyond a l l  reosonable  doubt. 

as t o  t h e  p a t e r n i t y  of h e r  c h i l d  n u s t  be cor robora ted  (7) i n  some 

" m a t  e r i d .  p a r t  i c u l x P .  ( 8 )  She must produce independent evidence 

i m p l i c a t i n g  t h e  defendant but  th is  evidence may be d i r e c t  o r  circum- 

s tan t ia l ,  though it  must 5 e  such t h a t  it shows more than iz 

p o s s i b i l i t y  t h a t  t h e  defendant i s  t h e  f a t h e r  o f  t h e  complainant ' s  

I n  a f f i l i a t ion  proceedings t h e  mother (6) ( t h e  coraplainant) 

The evidence given by t h e  complainant 

6, 

7 .  

8. 

A woman who was a s i n g l e  woman at  / the d a t e  of t h e  b i r t h  t o  h e r  o f  
a c h i l d  o r  i s  a s i n g l e  woman a t  t h e  d a t e  of h e r  a p p l i c a t i o n  (and  
f o r  t h i s  purpose a widow, o r  a married woman l i v i n g  z p a r t  from 
her husband w i l l ,  i n  c e r t a i n  circumstances,  be deemed a s i n g l e  
woman) may apply t o  a j u s t i c e  o f  t h e  p e t t y  ses,-:ions zrea i n  
which she r e s i d e s  f o r  a sunmons a g a i n s t  t h e  a l l eged  f a t h e r .  

A f f i l i a t i o n  proceedings c o n s t i t u t e  one o f  t h e  few types  o f  c i v i l  
a t i o n  where t h e  evidence o f  a wi tness  cannot be accepted without 
cor robora t ion ,  The S c o t t i s h  Law Commission, i n  i t s  r e p o r t  o f  
1 6 t h  February 1967 e n t i t l d d  "Proposal f o r  Reform o f  t h e  Law o f  
Evidence r e l a t i n g  t o  Corroboration",  s p e c i f i c a l l y  recornends 
t h a t  co r robora t ion  should be r e t a i n e d  as a requirement i n  
a f f i l i a t i o n  proceedings,  f o r  llby t h e  na tu re  o f  t h e  case,  cau t ion  
has t o  be exerc ised  i n  accep t ing  t h e  evidence o f  a v ~ o r i a  rzisiix 
an  a c t i o n  o f  aff i l ia t ion."  

A f f i l i a t i o n  Proceedings Act 1957, S. 4 ( 2 )  

c 

-6- 



chi ld .  For example, where t h e r e  i s  evidence th;t over a long pc>r io - :  

( i nc lud ing  t l ic t ime of conception) t h e  d c f o n d a t  asaocit.;t ed mi-di thi  

complzinant on t e r m  of a f f e c t i o n  and -there i s  no evidence thz,t t h e  

complainant c s s o c i a t  ed n i t h  o thc r  ncn, t h e  cour t  :i;ky t rea t  such 
/ r  \ 

11.  

dec id ing  t h e  ques t ion  o f  p - te rn i ty  i n  j f f i l i F - t i o n  Proceedings OG t h o  

evidence before  them i s  i l l u s t r d t c d  by Lord  Mcrthyr 'a speech dui-ing 

t h e  Second Rezding o f  t h e  Lf f i l i c , t i on  Proceedings ( B l o o d  Tes t s )  B i l l  

in t roduced i n t o  t h e  House of Lords i n  1961 by Lord  Bmtilree, 

The d i € f i c u l t y  nhicli magistrc-t  es  f r equen t ly  cxpcrience i n  

I n  

t h a t  debate  Lord Tiierthjrr sA.d: 

I t in  my experience of t h e s e  CZBZS,  a p a r t  from one 
o t h e r  c l w s  - namely f i s h  poaching cases  - t h e r e  
i s  no class of case i n  nhich  t h e r e  i s  a g r e a t e r  
degree of pe r ju ry  i n  t h e  cour t s ,  
a r e  fought at  a l l  t h e r e  i s  a l v z ~ ~ s  a f l a t  deniz.1 o n  t h e  
one s i d e  o r  t h e  o t h e r  o f  t h e  f a c t s  at i s sue . "  (IO) 

I n  t h e  cases vihich 

(b)  pp_ Divorce alna NullitJ'cJLnS I- 

I n  divorce :,nd f i u l l i t y  proceedings , uxl ike  z € f i l i c , % i J n  12. 

Proceedings, t h e  d e c i s i o n  of t h e  cour t  i s  r c s t r i c t c d  by t h e  doc t r l -1  

of t h e  presumption o f  l e g i t i n x y .  

E n g l i %  Lav vjzs a u t h o r i t a t i v d l y  

J u s t i c e  of  t l ic  Court o f  Corddon P lcds  d c l i v c r i n g  t h e  unmimous opinion 

of t h e  judges i n  t h e  - ~ c ~ C , 7 , s e :  

This long s tanding  r u l e  o f  

s t c t c d  i n  t h e  words  o f  t h e  Lord  Ch;cP 

(11) 

"Thzt the f m t  tiiat the b i r t h  o f  t! child f rom a 
woman un i t ed  t o  a man by 1av;;ful wedlock i s ,  g c n c r d l y ,  
by t h e  1mv o f  Englmd,  prilila f a c i e  evidence t h x t  such 
a c h i l d  i s  l e g i t i m z t e "  ( s i c ) ,  

- 



Thc s t r e n g t h  o f  this p r e s u m p t i o n  has v a r i e d  a t  d - i f f e r e n t  p s r i o d s .  

A t  one t i n e  i t  cov-ld only be r e b u t t e d  by s1ionii-y; that  the  husband 

c o u l d  n o t  be t h e  f a t h e r  because  h e  nas "beyond t h e  f o u r  secis' '  

d u r i n s  t h e  whole of t h e  p o s s i b l e  >2eriod of conception!'*) b u t  i n  

modern t i n e s  ii; may be r e b u t t e d  by s a t i s f a c t o r y  e v i d e n c e  thc t  t h e  

husband did- n o t  have  se::v.al i n t e r c o u r s e  wi th  h i s  w i f e  a t  any  

r e l e v a n t  t iine , Bu.t even  t h i s  was m,de extrel 'ilely d i f f i c u l t  -Lo 

p r o v e  as a r e s u l t  o f  what came t o  be !;nown as t h e  r u l e  i n  I ? B ~ ~ e ~ 2 z  

v. --- R u s s e l l ,  (I3' 

w i f e  f r o n  g i v i n g  e v i d e n c e  of "non-access"  i f  t h e y  were  not  separated 

by a c o u r t  order a t  t h e  time of  t h e  c h i l d ' s  c o n c e p t i o n ,  vias, howeve?:, 

abo!Lished by the  Lam Ref orn (L9iscellaneou.s P r o v i s i o n s )  dc-G l 9 4 9 ?  

N e v e r t h e l e s s  i t  i s  s t i l l  n o t  s u f f i c i e n t  f o r  t h e  husband t o  show 

that  h e  aa.s p r o b a b l y  not t h e  f a t h c r ;  

r e a s o n a b l e  dou.$t that h e  was noto  F o r  example,  t h e  f a c t  tha t  

t h e  w i f e  c a n  be shown t o  have  commit ted a d u l t e r y  with' any  iiuiiiber 

o f  men i s  n o t  by i t s e l f  enov.gh t o  r e b u t  t h e  p r e s u m p t i o n ,  for i t  

does  n o t  e x c l u d e  t he  p o s s i b i l i t y  o f  t h e  liusbaild also having had 

i n t e r c o u r s e  with her, (I4) 

v. Yatson (15)could n o t  d e m o n s t r a t e  beyond a l l  r e a s o n a b l e  doub t  

tha t  the  c h i l d  was n o t  h i s ,  that h e  was adjudged by 3 a r n a r d  J, t o  

be  l i a b l e  for i t s  ma in tenanca  i y L  s p i t e  o f  t h e  f a c t  tha t  t h e  w i f e  

T h i s  r u l e ,  wh ich  p r o h i b i t e d  b o t h  the  husband z:ns3- 

h e  must p rove  beyond 

It was because  t h e  husband i n  --_p.- Watson i s  

had r e f u s e d  a r e q u e s t  made by t h e  husband f o r  t e s t s  t o  be xade  on 

t h e  c h i l d ' s  b lood .  The judge conc luded  (I6) that  the child was 

p r o b a b l y  n o t  the  h u s b a n d ' s  b u t  that h e  was c o n s t r a i n e d  by t h e  

p r c s u n p t i o n  o f  l e g i t i m a c y  t o  d e c i d z  i n  f a v o u r  o f  t h e  w i f e .  

13  B i s t o r i c a l l y  i t  i s  e a s y  t o  see why t h e  s t a n d a r d  of p r o o f  

- ---_ .& _ -  Y -.-yYYyP*-- - 

12. 
S 3 *  

14. 
15. C19541 P. 48, 

Head v.  Head (1323) 1 Sifii. & S t ,  150 p_er Leach  V.C. a t  1 5 2 .  
Cl9241 A.2, 667. The rule  was i n i t i a l l y  propounded i n  
Goodr ic i i t  d. S t e v e n s  ve  PIoss (1777) 2 Cowp, 591. --_- &-- ----s -4-1 

Gordon v. goLdxi?_ [1903] P,141. 

1 6 ,  A t  p. 55. - 8 -  



. 

r e q u i r e d  of a complaincvnt  i n  a f f i l i a t i o n  p r o c e c d i r g s  i s  lower t k i m  

thzt required i n  m a t r i m o n i a l  p r o c e c d i n g s  t o  rebLit t h e  p re sumpt i c ,n  

of l e g i t i m a c y ,  

a rgument  a b o u t  whether the c h i l d  i s  i l l c g i t i  

on who i s  t h e  fc i ther .  ll'licre, koweves, an a t te lLpt  i s  made i n  

m a t r i m o n i d  p r o c e e d i n g s  t o  r c b u t  t h e  p r e s u m p t i o n  o f  l c g i t i i n a c y  the 

a t t e m p t  if s u c c e s s f u l ,  w i l l  bi.,stnrd.ise 2 c h i l d  who would o t l i c rwi sc  

be l e & i t i m , t c ,  I n  fo rmer  t i n e s  b n s t a r d y  W L ~ S  a source o f  r e p r o a c h  :;.nd 

r i d i c u l e  cad  t h e  s t? .c i lgth of the p r e s u m p t i o n  o f  l e g i t i m a c y  V d z 3  2, 

I n  a f f i l i a t i o n  p r o c e e d i n g s  t h e r e  i s  n o m i z l l y  no  

t e ;  t h e  c o n t i . s t  is o n l y  

' 

r e f l e c t i o n  o f  t h i s  z t t i t u d e .  F u r t h e r m o r e  t l i z  f i n c a n c i c ? l  prosiJccts  of 

m i l l e g i t i n c t e  c h i l d  c o u l d  be b l cd t ; .  Tod::,y, s o c i e t y ' s  vicvds on 

i l l e g i t i m a c y  have n o d e r a t c d  end t h e  c h i l d  i s  n o t  placed u n d e r  s u c h  

grav c m a t  e r  i a1 d i s advant ag c s ; € 0  r c:: 

a r c  now p>.yable t o  t h e  riiotlicr ,is o f  r i g h t ,  There  a r e ,  holicver, s t i l l  

p l  e s u p  p 1 em c n t  ?.ry b en 5 f i t  s 

i m p o r t a n t  d i f f c r e n c e s  bc twecn t h e  s t a t u s  o f  l e g i t i r r m t c  and 

i l l e g i t i m 2 t c  c h i l d r e n ,  n o t z b l y  i n  t h e i r  r i gh t s  of s u c c e s s i o n  ( t h o u g h  

i t  i s  rczsona'wlc.  t o  e x p e c t  tk,t ii.ic,jor ch;:nges i n  t h i s  pctrt  o f  t h e  

law w i l l  b e  mmie b e f o r e  long) .. ('17) 

i l l u g i t i m a c y ,  t h e  c o u r t s  n : _ t u r , l l y  s t i l l  regr.rd i t  cis L' vcry s e r i o u s  

m2, t tc r  t o  make s- decree which  h;,s t h e  e f f e c t  o f  b s t o r d i s i n g  z 

c h i l d  ( I 8 ) '  

real i n t c r c s t  t o  k i i o ~ / ,  i €  p o s s i b l e ,  t he  t r u 6  p o s i t i o n  t o  i t s  

Iimdever, vvc s u g g e s t  th2 . t  i n  most c . s c s  i t  i s  i n  3 c h i l d ' s  

p a t m n i t y ,  '$here c? h u s b c x d  has d e n i e d  b e i n g  the f z t h o r  o f  h i s  n i f e ' s  

child, but has been un;tble because o f  t he  s t r c n g t l i  o f  t h e  p r c s u s r p t i o n  

18. 

This i s  a s u b j e c t  n i t h  n h i c h  1-42 m e  a, l rcsdy concerned u n d e r  
I t e m  X ( b )  o f  our F i r s t  Progrmme 2nd on .,ilhich t h e  Russe l l  
C o i m i t t c e  ( s e e  para, 7 LULL% ) hzs d r e E , d y  r e p o r t e d .  

See  e.g, P r e s t o n - J o n e s  
Lord -Simonds 

v. A. c. 391 
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o f  l e g i t i a a c y  t o  p r o v e  that he i s  n o t ,  t h e  e m o t i o n a l  and f i n z n c i , a l  

c T f e c t  on t h e  c h i l d  i s  n o t  l i k e l y  t o  bc  b c n c C i c i z l  i f  t h e  husbznd i s  

( 1  9) n e v e r t h e l e s s  s t i l l  f i rmly conv inced  thc , t  hc  i s  n o t  i t s  f t l t h e r  

It c2.n be s t r o n g l y  a r g u e d  t ha t  on 'oz lancc  it W G d d  b e  b e t t z r  for t h e  

c h i l d  i f  it w2s f i rmly  c s t a b l i s h c d  vjho his fc i tho r  w m  r a t h c r  thm to 

l e m e  th i s  i n  d o u b t ,  even i f  l e z v i n g  i t  i n  doubt  s e c u r e d  f o r  him t h e  

f a c t  that  2 c h i l d  i s  i l l c g i t i m t e  at  b i r t h  no l o n g e r  i:iczns t k t  he 

v i l l  r c m z i n  i l l e g i t i r i z t e  for 211 t i n e  ( 2 0 ) ,  S i n c e  t h c  Legi t imacy-  Act  

1959, t h e  s u b s e q u e n t  m a r r i a g e  of t h e  n a t u r z l  p n r c n t s  l e g i t i r & I - t e s  a \ 

c h i l d  even t h o u g h  c x h  3r e i t h c r  p a r c n t  w:'2s m a r r i c d  t o  m o t h e r  at 

t h e  t i m e  of i t s  b i r t h ,  I n  a grcttt inany czscs  t h e  mifc, ,?.f tcr d i v o r c e  

p r  cc e ed i ngs , n;,rri c s t h c c 0- r cs p ond n t  

c h i l d  s h e  hc,s hzLd by h i m ,  

t h c  r c by 1 e g i t  inl2. t  i ng clly 

This i s  l i k c l y  t o  be  f2,r  u o r e  b c n c f i c i - 1  

- to  t h c  c h i l d  tlv-r? t o  l c m e  i t  i n  2" p o s i t i o n  i n  kvhich it i s  i n  1 s ~  

z c h i l d  of t h e  p r e v i o u s  ( d i s s o l v e d )  mzrri?..ge, 

15. '?/e s u g g e s t  t h a t  t o d c y  i t  i s  r.:orG i n p o r t z , n t  for t h c  c o v z t  

t o  m r i v t ?  ct 2, j u s t  d e c i s i o n  - L h m  Ior a c h i l d  t o  be  d e c l a r e d  

l e g i t i n z t e  at z l l  c o s t s ,  

i n j u s t i c e  o f  u a k i n g  husb,-.nds r . :c intzin c h i l d r e n  lobo a r c  p r o b z b l y  n o t  

t h c i r  own and t h e  d i s r e p u t e  i n t o  siihich t h e  1a-i i s  b r o u g h t  2"s a ~ e s u l t .  

And zt pi-Lsent; t h e  c o s t  o z t c n  i n c l u d c s  th* 

(21 >, We cgrcc  mith Professor C r o s s '  renarlrs, i n  his r o c c n t  bro,i,dczs Z 

.-___I_-- - -  - - -  -- . - - -. - - ------ -. - - - -- 

19. The t r i a l  judge may w e n  l i ~ v c  s t3 , t ed  t h a t  he i s  s n t i s f i c d  32: 
t h e  b d a n c e  of p r o b a b i l i t i e s  tha t  t h e  husband i s  n o t  t h e  f z t h c r ;  
s e e ,  for exanple,  Vputson .Y V. I S;da>gor, (snpra, i i , 15 ) ,  
A t  p r e s e n t  u n d e r  t h e  l m  o f  S c o t l z n d  t h e  s u b s e q u e n t  nsrri 
i t s  n a t u r a l  p a r e n t s  does n o t  l e g i t i m z , t e  a c h i l d  if at the-- .dkt-c  Cf 
i t s  c o n c e p t i o n  or b i r t h  e i t h e r  or' ti;.en w.li.?s m m r i e d  6 - j  8 t h i r d  
p e r s o n ,  
A p r i l  (Cmnd. 3223: " R e f o r c  w.- of -+he y_ Law .RelaLing t o  L c g i t i ~ i a c ; a : , - : c r  
subs-Fqme.ns - r y , t r i r n o - g W ) *  _- h m e  p r o p o s e d  t h e  g b o l i t i - o n  of.this rul2, 

1 4 t h  September  1966 i n  "The Lam i n  A c t i o n "  s e r i c s  i n  t h e  B,B,C 
T h i r d  P rograme  e 

20, 

The S c o t t i s h  L ~ J  Conmiss ion  i n  a R e p o r t  pv,b&isheJ lcst 

21. 

-10- 



thz t  t h e  d?.nger o f  i n j u s t i c e  t o  husb. .nds j u s t i f i e s  t h e  r e d u c t i o n  o f  

t h e  s t a n d a r d  of p r o o f  r c q u i r e d  t o  r e b u t  t h e  p r e s u n p t i o n  of l e g i t i m a c y .  

\Ire see no good reF,son why t h e  p r e s u i i p t i o n  s h o u l d  n o t  be r e b u t - t z b l e  on 

c2 Srtlmtce o f  p r o b z b i l i t i c s  t o  a c c o r d  with t h e  st.clndard o f  p r o o f  

r e q u i r e d  i n  a f f i l i 2 , t i o n  p r o c e e d i n g s  (22), 

think t h a t  t h e  p r e s u m p t i o n  o f  l e s i t i n z c y  i t s s l f  s h o u l d  be a b o l i s h e d ;  

i n  o u r  vievv t h e  onus o f  proof s h o u l d  r e m a i n  on zd p e r s o n  s e e k i n g  t o  

b c s t c r d i s e  2 c h i l d  b o r n  i n  wedlock.  The ongs would s i n p l y  be less 

d i f f i c u l t  t o  d i schc : rge  i f  o u r  r e c o m i e n d z t i o n  were t o  be c -cceptcd .  

We do not, o f  c o u r s e  

16. We h x e  s e e n  tha t  t h e  s t r i c t n s s ;  o f  th?  presc t ; ip t ion  o f  

l e g i t i n m y  W E S  d u e  t o  s o c i c t y ' s  r e a c t i o n  to i l l e g i t i n c c y .  S i r i l i l n r l y  

the m z t r i n o n i a l  o f f e n c e  of  a d u l t c r y  wiJ,:s regrnrded z-s h m d l y  l e s s  

s e r i o u s  tkiFun 3, c r i n i n c l  o f f e n c e  nnd for t h i s  recison hcid to be  proved 

i n  t he  c o u r t s  with t h e  s m e  s t r i c t n e s s .  I n  1948 t h i s  rule was re- 

cbffiri:ied by th2  Cour t  o f  Appea l  i n  G i n e s i  v. G i n c s i  ( 2 3 )  m.d s h o r t l y  
--_I- y_yY 

a f t e r i v z r d s  m c e p t e d  by th.3 %use  o f  Lords  (24), Howevcr, i t  i s  

c l e a r  t h F v t  i f  t l i c  s t z n d n r d  o f  p r o o f  rec ,uired t o  i-ebut t h e  F reswi ip t ion  

o f  l e g i t i m a c y  i s  t o  be r e d u c e d  t h e n  + h e  s t x d z - r d  o f  p r o o f  T c q u i r e d  t o  

p r o v e  2 ,du l t e ry  n u s t  c o r r e s p o n d .  It ivould S e  z b s u r d  f o r  a c o u r t  t o  

h o l d  tha t  e v i d e n c e  b e f o r e  it wzs s u f f i c i e n t  t o  r e b u t  t h e  p r e s u m p t i o n  

o f  l e g i t i m a c y ,  b u t  i n s u f f i c i e n t  t o  p r o v e  s .dul- tery,  S i n c e  i n  England 

a d u l t e r y  i s  n o t  8 c r i m i n d  o f f e n c e  vie s e e  no  r e a s o n  why it s h o u l d  

n o t  be capable o f  p r o o f  on 2 b a l a n c e  o f  p r o b a b i l i t y  l i k e  any other 

n o n - c r i n i n a l  a c t .  !:de a re  n o t  a lone  i n  q u e s t i o n i n g  the d e s i r a b i l i t y  -- 

of t h e  d e c i s i o n  i n  G i n e s i  v, G i n e s i  n e n t i o n e d  zbove. In t h e  sis le  
_y_- LIYY- 

22, :ie do n o t ,  hcvdever, s u g g e s t  t h z t  c o r r o b o r a t i v e  e v i d e n c e  s h o u l d  bc  
r e q u i r e d  t o  r e b u t  t h e  p r e s u n p t i o n  o f  l e g i t i i x i c y ,  s u c h  as i s  
r e q u i r e d  i n  a f f i l i a t i o n  p r o c e e d i n g s .  

23. [I9481 P. 179. 
240 ----- P r e s t o n - J o n e s  v. ErLs-JtA-noAeg [ I  951 3 A . C e  391, 
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y e a  t h e  High Court o f  Aus t ra l i sa  (25) rcfused  t o  f o l l o w  . i . l l l L L I - Y  Ginesi vt ,  

i t  wzs suggcstzd i n  t? ie  (26) Ginesi. Rzcently,  i n  mth -- V. 9 t h  

House of L o r d s  t h t  n z t r i n o n i s l  cL:ses should not  be regarded ads 

onttlogous t o  cririiin,d proceedings and upo- o b i t e r  d i c t a  o f  Lord  Denning aril 

Lord  Pezrce r e j e c t e d  s i n e s i  V. g i n e s i  i n  s t r o n g  terms ( 2 7 ) .  On t h c  

basis of t h e s e  L% d i c t a  Y - Rayden - &&&=_- - on _w1 Divorce - - I  m c 2 p t s  t ha t  t h e  e f f e c t  of 

Blyth v. _Blyt,"l i s  t h G t  I ' m  f;:r as t h c  stcndr,rd of p r o o f  i s  conccrncd, 

T*dultery, l i k e  m y  o the r  ground f o r  divorce,  nay be proved by EL 

preponderance o f  p r o b e b i l i t y  (28) ' t ,  However, we d o  not c o n s i d e r  t k x t  

this c ~ n  be reg;.rded as c len r .  

stLundzrd o f  p roof  requi red  t o  provc cidultcry nere ,  s t r i c t l y ,  p b i s g -  

2nd it inay be t h z t  lower c o u r t s  w i l l  s t i l l  apply t h e  rule i n  Gincsi. v t  

I_P- Ginesi.  

nnd we feel th,-,t it i s  d e s i r a b l e  t o  produce 2" c1er.r l e g i s l ? , t i v e  

r u l i n g  r :Lther  t h a n  wait for t h e  n;.,tter t o  be reso lved  by t l x  House 

T h e i r  L o r d s h i p s  remclrks about IJhe 

(29) a t 1 1  v, -& h a  l e f t  t h e  l z x  i n  7, s t z t e  o f  unccrt2,illty 

o f  L o r d s ,  

(11) 

17. The l i g h t e s t  exe rc i se  o f  physicr,l v io lence  t o  the p c r s o n  

i s  an a s s a u l t  i n  law, unless  i t  h2-s bcen consented t o ,  

THE PRESENT PO;'ERS OF ----- TI32 COURT 
---yi---PY 

The l x ~  

reg,.rds cny s u r g i c d  opcrJition 2,s 111 n s s c u l t  (30)r.,nd i n  this 

t e c h n i c s 1  sciise the t & i n g  of S. sa:iplc of blood.  f o r  tcs t i i ig  

Iy_--pcI c- - - --. __g__ -AY _--A LA-.. --_-YIL.- 

2 5 ,  u h t  v. Ei& (1948) 22 Aust.L.J. 534. 

26. [I9661 A.C. 643. 

27. See per  - 7  Lord  Denning at p.669 and L o r d  3ezrce  at p, 673. 
28. %den on Divorce 10th ed, (1967) p. 176. 
29. Seeg f o r  exLaupleg - 3rd Ed. (1967) p.97. 

30. The concept of EL s u r g i c z l  opc rz t ion  c o n s t i t u t i n g  an assauP- l i i i ; ~  

w e l l  be out o f  dzte .  See P r o f e s s o r  Daube's views i n  "E th ic s  i n  
Medicel Progress"9  a CibL! Foundction S p p o s i u i  1966. 
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c o n s t i t u t e s  an  a s s a u l t  i n  t h e  a b s e n c e  o f  c o n s e c t  (31 , 

l a c k s  c z p z c i t y  t o  g i v e  a v d i d  c o n s e n t  any b l o o d  t e s t  o n  hi, v v L l l  

m o u n t  t o  a n  assmlt u n l e s s  t h o s e  who can  Consent  on h i s  Beh::lf hsve 

done S O .  

c c lpac i ty  a r e  p e r s o n s  s y i f f e r i n g  fron n e n t z l  d i s o r d e r  and i n f z n t s .  

;fixore L, perso:.' 

The tv;o n c i n  c a t e g o r i e s  o f  p e o p l e  who are n o t  o f  fu.11 

18. 

m e n t z l  p a t i e n t  nho  i s  able t o  u n d e r s t a n d  t h c  n a t u r e  o f  a blood t e s t  

c m  v z l i d l y  c o n s e n t  t o  i t  w i t h o u t  ";tic, c o n c u r r e n c e  o f  sorie o t h e r  

p e r s  on, ,although i n  g-o!~. v. _ F _ r i e r G o s p i t  zl l ! : l a n s g ~ ~ ~ .  C o r m E s  

t h e  p c t i e n - k ' s  c o n s e n t  d o n e  appczrs  t o  hzvc  been  x c e p t e d  as 

s u f f i c i e n t  for t h e  admirris-hction o€ e l e c t r o - c o n v u l s i v e  t h e r a p y ,  

T h e r e  t h e  p a t i e n t  i s  n o t  a v o l u n t a r y  p a t i e n t ,  b u t  i s  c o n p u l s o r l l y  

d e t c d n e d ,  t h e  p o s i t i o n  i s  o b s c u r e ,  owing t o  t h e  l,-,cB o f  a u t h o r f - t y  on 

t h e  s u b j e c t  ( j3 ) .  If t h e  p z t i e n t  i s  capt?ble o f  u n d e r s t a n d i n g  t l i c  

i m p l i c ? . t i o n s  of a b l o o d  t e s t  i t  i s  n o t  c l e a r  w h e t h e r  his colwent 

a l o n e  i s  s u f f i c i e n t  o r  w h c t h c r  i t  i s  n e c e s s a r y  t o  o b t z i n  t h e  c o n s s n i  

a l s o  of t h e  p e r s o n  h a v i n g  c o n t r o l  3f h i m .  This n i g h t  be t h e  n c C i c , - i  

There i s  no c l c a r  m t h o r i t y  t o  shon n h e t k e r  :L v o l u n t x r )  

( 3 2 ; .  

s u p e r i n t e n d e n t  

h a v i n g  power t o  d i s c h a r g e  t h e  p2,tic.n-t. Where t h e  p c t i e i l t  v@o -is 

s u b j e c t  t o  c o n t r o l  d o a s  n o t  pvpTjiear t o  u n d e r s t m d  t h e  nckure o f  2. 

b l o o d  t e s t  i t  my ?=e t4xt no o n e  crm CGnsent on h i s  behc:lf ,  TILE'. 

d i f f i c u l t y  i n  t h i s  1 z s t  C ~ S O  i s  thc t  8, b l o o d  t e s t  i s  ,not med ica l  

t r e a t m e n t  and t h e  c o u r t  might h o l d  th2-t t h e  p r e s e n t  rules r e l z t i n g  t o  

t h e  g-unrdizn o r ,  i n  some cnses ,  t h e  n c : x e s t  r c l : L t i v e  

c o n s e n t  f o r  m e d i c z l  t r e z t m e n t  do  n o t  apXJ1y t o  blood! t e s t s ,  It is 

even l e s s  l i k e l y  t h s t  t h e  povier o f  t h e  c o u r t  u n d e r  ss,lOl m d  I C 2  

32. [I9571 1 W.LoR. 582. 
33. See (1966)  - "Medic ine ,  S c i e n c e  and t h e  Law" V o l .  6. p.190. 
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o f  t h e  Mental Heal th  Act 1959 t o  adminis te r  a p a t i e n t ' s  ! 'property 

and a f f a i r s "  would extend t o  consent ing t o  b l o o d  t e s t s .  

19, Since t h e  C o u r t  o f  Appeal drew a t t e n t i o n  i n  Bickl_ey y. 

Bickleg ( 3 4 ) t ~  t h e  importance,  whenever t h e  p a t e r n i t y  o f  a c h i l d  

o f  %lie fami ly  i s  c a l l e d  i n  ques t ion ,  o f  considerin: whether s t e p s  

should be t aken  under Rule 56 o f  t h e  Matrimonial Causes Rules 1957 

t o  have t h e  c h i l d  sepa ra t e ly  r ep resen ted ,  t h e  O f f i c i a l  S o l i c i t o r  has  

appeared f a r  more f r equen t ly  a s  guardian ad ___p_- l i t e m  for i n f a n t s ,  

O f f i c i a l  S o l i c i t o r  t a k e s  t h e  view t h a t  a gua rd ian ' s  consent is  

r equ i r ed  u n t i l  t h e  i n f a n t  a t t a i n s  t h e  age o f  21. However, t h e  

Medical Defence U n i ~ n ( ~ ~ ) h a s  suggested t h a t  t h e  l a w  does a t  p re sen t  

a l low an i n f a n t  who h a s  reached t h e  age o f  16 t o  g ive  a v a l i d  

The 

consent t o  s u r g i c a l  t rea tment  and !Yr. David Lanham i n  an  a r t i c l e  

e n t i t l e d  "Bleed Tes t s  and t h e  L a ~ ~ ~ ( ~ ~ ) a r g u e s  t h a t  the age o f  16 

should be t h a t  a t  which an i n f a n t  can v a l i d l y  consent t o  a b lood  

t e s t ,  " s ince  t h i s  a p p e a r s  t o  be t h e  age which t h e  niedical profesnior.  

t a k e  t o  be t h e  age o f  consentr1,  though he concedes t h a t  a doc tor  

would be wise t o  ob ta in  t h e  gua rd ian ' s  consent a s  we l l  where t h e  

i n f a n t  i s  under 21, There appears t o  be no d i r e c t  a u t h o r i t y  on. 

t h i s  p o i n t .  Where t h e  i n f a n t  i s  n o t  s epa ra t e ly  r ep resen ted  it w i l l  

normally be f o r  t h e  pa ren t s  t o  give or w i t h h o l d  consent t o  t h e  

tak ing  o f  a b l o o d  t e s t  and t h e  r e f u s a l  o f  one o f  them w i l l  prevent  

( 3 7 )  t e s t s  being taken .  The Committee on t h e  Age o f  Majori ty  

has y e t  to r e p o r t  but w i l l  no doubt  make 

34. Reported a s  a foo tno te  t o  - S. v. - S o  [I9641 3 All E.R. 915 a t  917. 

35. In  evidence submit ted t o  t h e  Committee o n  t h e  Age o f  Majority 
under t h e  chairmanship o f  i'!ke J u s t i c e  Latey. 

36. See y1.33, ~m. 
37. See n.35, su jxa ,  

-7 
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r e c o m i e n d a t i o n s  on t h c  q u e s t i o n  of c o n s e n t  t o  m e d i c a l  tre-i tmerlt .  

20 0 Tlic courts have  power t o  order a p h y s i c a l  e x z m i n a t i c r  

of  tile p c r t i e x  i n  c e r t a i n  CPSCS. The m o s t  i m p o r t a n t  o f  t h e s e  

( f a i r l y  c l o s u l y  a n a l o g o u s  t o  t h e  power t o  order a b l o o d  t e s t )  i s  

thc n n c i c n t  and undoubted  power o f  t he  c o u r t  t o  o r d e r  a n c d i c - 1  

i l l s p e c t i o n  i n  n u l l i t y  e x e s  where iriipotencc i s  allegeci, I n  

former t i m c s  d i s o b c d i c n c e  t o  t h?  c o u r t ' s  order t o  unde rgo  an 

c x e n i n a t i o n  z p p e a r s  t o  have been r e g a r d e d  as c o n t e n p t  of  c o u r t  nnfi 

as r c c d n t l y  ss 1842 i n  Harrison v. - L k r r o w  ( 3 8 ) t h e  writ -tu;lacc 

C2&-___- , ~ i c n d o  i s s u e d  t o  t h e  s h e r i f f  with a vie!;r t o  p u n i s h i n g  a 

t - i s o b e d i e n t  hu-sbznd with i m p r i s o m w n t  In  t h e  e v e n t  h o  \:as r i o t  

----a 

~cems Llnl ike ly  that any p a r t y  would be iri iprisoned t o d a y  €Csr 

diso 'bedicnce  t o  t h e  c o u r t ' s  o r d e r  f o r  an e x m x h a t i o n .  01 t h e  

a, thcr hand refusal t o  submit t o  n inedicn l  i n s p e c t - i o n  may be 

(39) t x a - k e d  by thc c o u r t  as some Cvidencc oi i n c a p a c i t y .  

2 1  * Tne power of  t he  e c c l e s i z s t i c a l  c o u r t s  t o  o r d e r  r n c d l c i  

i n s p e c t i o n  6 e r i v e d  from t l i c  i n h e r e n t  j u r i s d i c t i o n  o €  t he  c o u r t ,  

i m t   no.^ s, 32 of the Supreme Court of  J u d i c a t u r e  ( C o n s o l i d a t i o n )  

Act  1925 p r o h i b i t s  r z l i a n c e  on t h c  old p r a c t i c e  o f  'clic 

c c c l c s i a s t i c d  c o u r t s  i n  m a t t e r s  of p rocedure  cmd p r a c t i c e  i n  

SO far cis such mzt ters  are i3i-ovidcd Ior i n  ths-t Act  o r  i n  rules 

of cour t .  The c o u r t ' s  poi-fer i n  this r e g a r d  now r e s t s  e n t i r e l y  

on  Rule 24 o f  t h e  I l a t r i r i o n i a l  Causes R u l c s  1957. (40) 

38. 3 Cuxt, 1 a t  p.1L 

39* I- S. v. U B. (1905) 21 T.L.R. 213. 

40,! See  - T/. v. W, (No.  4) [1963] 2 All E.R, 841, C.R. 
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, 

:2 0 k j ,  s a a - , ~  ?f ulie c o u r t s  t o  o r d e r  a b l o o d  t e s t  i s  n o t  o f  

cou-::sc a:2.ciE;:i-t s i n c a  i - b  was n o t  u n t i l  1900 t h a t  L a n d s t e i n e r  

~ . .nno~nced.  h i s  d i s c o v e r y  o f  b l o o d  g r o u p s .  

groirp e v i d e a c e  i n  a c r i m i n a l  c a s e  i n  England  a p p e a r s  t o  h a v e  been 

i j x  !932 ar1.S i-';; v a s  f i r s t  m e d  for t h e  d e t e r m i n . a t i o n  o f  p z t e r n i t y  

and  iii  di?rorc;. cases  during t h e  f o l l o w i n g  decade ( 4 1 ) .  

seem, t h z r e f o z . e ,  t 3 a t  t h e  c o u r t s  c a n n o t  d e r i v e  power t o  o r d e r  a b l o o d  

5es-t from the  p r a c t i c e  of t h e  o l d  e c c l e s i a s t i c a l  c o u r t s  whose 

jur5xdis-blon i n  t h e s e  rna-t.ters was b r o u g h t  t o  a n  en.d i n  1857. 
1963 %he Cour t  o f  - fppeal  i n  !io v. W. -: (No. 4 )  ( 4 2 )  decided t h a t  

t n e r e  i s  no p o w r  t o  o r d e r  a b l o o d  t e s t  i n  n u l l i t y  p r o c e e d i n g s .  

The f irst  use o f  b l o o d  

It would 

In 

( 4 3 )  : T X Y ~  Or1i iTOd J, i n .  h i s  judgment i n  t h e  recent  case o f  v, L. -- 
held khat th-. cour t ;  w in .  -=- c u s t o d y  e p r o c e e d i n g s  ---- h a s  the  power t o  o r d e r  a 

blood t e s - t  t o  .!)e c a r r i e d  o u t  on a c h i l d .  This i s  b e c a u s e  the  

?kanc(?.ry D i v i s i o n  i n  t h e  e x e r c i s e  of i t s  w a r d s h i p  j u r i s d i c t i o n  

:oa:.!-d. OZ?~E:: a b l o o d  t e s t  i n  r e s p e c t  o f  a c h i l d  an.d a judge  i n  the 

D3imrtce DivLs ion  h a s  a l l  the  powers which  a r e  a v a i l a b l e  t o  any judge  

o f  t l ~ e  H i ~ h  C011.r-t i n  r e s p e c t  of c h i l d r e n  and all o t h e r  m a t t e r s .  

(44) 

Ormx:? G G  I.-, -2 1 4 -.;hat; T!.-,.-.W. d i d  n o t  a p p l y  t o  t he  c a s e  u n d e r  con- =;. -_ 
s i d n r . a + ; i ~ z .  b n c n m e  t h e  s p e c i a l  gowers of the  c o u r t  i n  r e l a t i o n  t o  

,;~T_I.LUZ'~;"L L-<,XS not c o r i s i d e r e d  i n  'U .  U v. TYTJ. 
f o r  the O f f i c i a l .  9 3 l i c i t o r  that  a d e c i s i o n  t h a t  the  c o u r t  had power- 

to orciz:: b l c a d  t e s t s  i n  c u s t o d y  p r o c e e d i n g s  would p roduce  anoma.lous 

resul-i;s i.n divo:.:ce p r o c e e d i n g s  where  t he  l e g i t i m a c y  of  a c h i l d  was 

q u e s t i o n e d .  

It was a r g u e d  by c o u n s e l  

U:fiess the c o u r t  a d j o u r n e d  such d i v o r c e  p r o c e e d i n g s  

and deal:t v!ith t h e  issue o f  c u s t o d y  a t  once ,  it might be c o n s t r d 3 X : d  

by She p r e s m p t i o n  cf  l e g i t i m a c y  t o  f i nd  the  c h i l d  l e g i t i m a t e  i n  

r e l a t i o l z  t o  t he  d i v o r c e  p r o c e e d i n g s ,  a l t h o u g h  the  b l o o d  t e s t  might 

~:- 'ove - o t h c z w i s e  i n  t h e  c u s t o d y  p r o c e e d i n g s .  It t h e r e f  o r e  a p p e a r s  

41. 

42. See n.40, 2!;3ya_. 

43. 

rt+ 0 

See  B . u - t h ~ l o m e w , l l T h e  N a t u r e  and  Use o f  Blood Group E v i d e n c e t t 9  
(1961)  24 Ir'IoL,R. 313, n.3 

The Tir,iesp 2nd J u n e 9  1967 ( h e a r i n g  o f  c u s t o d y  a p p l i c a t i o n ) :  
n o t i c e  01 appeal.. h a s  b e e n  given. 
This j u r i s G . c t i o n  i s  d e r i v e d  f rom the  Lord  C h a n c e l l o r ' s  p a r e n t a l  
2 ; n c t i o m  d i s c h a r g e d  on  b e h a l f  o f  t h e  S o v e r e i g n  a s  p a r e n s  . a a t y g L .  
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t h a t ,  whatever t h e  outcorfie o f  t h e  pending appeal i n  t h i s  czise, t h e  

r e s u l t i n g  st2,te o f  t h e  l m i  i s  l i k e l y  t o  5e  u n s a t i s f a c t o r y  i n  one 

way or another.  

23. I n  t h e  absence of s n  order  o f  t h e  court  t h e  a t t i t u d e  o f  t h e  

(who w i l l  u s u a l l y  be t h e  Off ic i21 S o l i c i t o r )  

r ep resen t ing  young i n f a n t s  becories o f  cons iderable  importance i n  

zny c ,se  where pt!ternity i s  i n  i s s u e ,  

circumstances o f  t h e  c:xe only f r o a  t h e  poin t  of view o f  t h e  c h i l d  lie 

H i s  duty i s  t o  cons ider  t h e  

r ep resen t s ,  I n  consequence he - 2nd p r i v a t e  s o l i c i t o r s  appez-ring 

f o r  i n f a n t s  i n  proceedings - gene ra l ly  concludes t h a t  it i s  r i g h t  

t h a t  t h e  c h i l d ' s  1egitiriL.cy should be u a i n t r i n e d  and r e fuses  his 

consent t o  t h e  t d c i n g  o f  a blood t e s t ,  The cour t s  a r e  t h e r e f o r e  l e f t ,  

as Ornrod J, poin ted  out i n  v, L.. (45 )  with t h e  unenvizble tm1.r  

o f  a c t i n g  on t h e  presuriiption o f  l eg i t imacy,  knowing thc2t t h e  chmces  of 

t h e  preswiiption being c o r r e c t  nay be l e s s  -than even, 

24, The p r e d i c m e n t  i n  which t h e  cour t s  nay f ind  t l icnselvcs 

i n  cases  where p a t e r n i t y  i s  i n  i s s u c ,  i s  w e l l  i l l u s t r a t e d  by t l ie  

remxlcs o f  t h e  judges i n  tmo r ecen t  divorce s u i t s ,  I n  one c m c  

evidence fron blood t e s t s  was Elsrtlilable t o  t h e  cour t  bu t  i n  t h e  

o t h e r  t l ie  n o t h e r  re fused  t o  submit t o  f: blood t e s t  z,ild no evidence 

fron blood t e s t s  could t h e r e f o r e  be put  Sefore  t h e  court .  In t h e  

f i rs t  ~ 0 1 1 ~ ~ ~  v. Holnes-, (46) Xr. J u s t i c e  Orrarod, z f t e r  f i n d i n g  t h c t  

t h e  w i f e ' s  a d u l t e r y  had been proved on t h e  evidence o f  blood t e s t s  

made on t h e  p a r t i e s  and t h e  c h i l d  whose p a t e r n i t y  was i n  i s s u e ,  s a i d :  

' I . ,  ,had d i f f i c u l t i e s  been put i n  t h e  way o f  t h e  
c h i l d ' s  blood being taken,  i t  i s  manifcst  on t h e  
f z c t s  o f  t h i s  case t h a t  a grave i n j u s t i c e  night 
hclve been done. It would have been v i r t u a l l y  
impossible  upon t h e  evidence, I thi l lk ,  f o r  this 
nan t o  e s t a b l i s h  t h a t  he mc.s not ,  p r i m a  f a c i e ,  t h e  
f z t h e r  o f  t h i s  c h i l d ,  He was l i v i n g  with t h e  mother; 
it i s  t r u e  t h a t  he was not t h e r e  a t  t h e  c r u c i d  
moment but naking all allovdL1,nces for errors  o f  
c a l c u l a t i o n  i n  p e r i o d s  of g e s t a t i o n  and s o  on it 

45, 28th June I966 (unrepor ted) .  
46. [I9661 1 W.L,R. 187, 
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would have been a very c l o s e  run thin-g 
f o r  him, wi th  t h e  p r e s m p t i o n  t h a t  t h e  c h i l d  
was h i s  c h i l d  - because it was born i n  wed- 
l o c k  - heavi ly  a g a i n s t  him. 
~;!hc??n, a s  I t h i n k  i n  t h e s e  days, i t  i s  
p o s s i b l e  t o  cnable t h e  Courts t o  do j u s t i c e  
on a f o o t i n g  o f  fa .c t  and not- t o  do i n j u s t i c e  
on a b a s i s  o f  presumption, I should myself 
g r e a t l y  hope t h s t  no d i f f i c u l t i e s  w i l l  ever  
be put  i n  the  way of a c h i l d ' s  blood being 
suppl ied  f o r  blood grouping. I lrnow it i s  
a sad  t h i n g  t o  b a s t a r d i z e  a c h i l d ,  but t h e r e  
a r e  g rave r  vmon.gs; and I t h i n k  t h a t  t h i s  
i s  a ma t t e r  which I a m  su re  a l l  those  concerned 
w i l l  approach with g r e a t  caut ion bccause I 
t h i n k  t h e r e  i s  nothing more shocking than  tha.t 
i n j u s t i c e  should be done on t h e  b a s i s  o f  a 
l e g a l  presumption whea j u s t i c e  can. be done on. 
t h e  b a s i s  o f  f a c t  s r  ( 4 7 )  

- ._ 

25. N r ,  J u s t i c e  Ormrod's rcmarks were echoed by H i s  Honour 

Norman Richards,  Q . C . ,  s i t t i n g  2s a Spec ia l  Commissioner i n  t h e  

second of t h e s e  cascs ,  Tarran v. Tarr3n (48)a He s a i d :  
=--- 

I r I  t a k e  t h e  view t h a t  t h s r e  i s  no o b l i g a t i o n  
on t h e  wife  o r  the c h i l d ,  a s  t h e  l a w  i s  a t  
p r e s e n t ,  t o  undergo a blood t e s t  and, a s  she 
i s  e n t i t l e d  t o  say no  (a l though h e r  reasons 
may not be such a s  commend themselves t o  t h e  
tour:), t h e  cour t  i s  n o t  e n t i t l e d  t o  draw an 
in fe rence  adverse t o  her casc on h e r  r e f u s a l .  
But even more s o ,  I t ake  t h e  view t h a t  t h e  
cour t  i n  a mat ter  o f  t h i s  kind,  where t h e  
ques t ion  o f  l cg i t imacy i s  c o n c e r ~ e d ,  i s  n o t  
e n t i t l e d  t o  draw an adverse inference  on t h a t  
p a r t i c u l a r  i s s u e  f rom t h e  w i f e ' s  r e f u s a l  where 
t h e  c h i l d  i s  afi 'ected.  

sha re  t h e  views expressed by Mre JusticeOrmrod 
t o  t h e  e f f e c t  t h a t  p rocedura l ly ,  t h e  Xules 
should be a l t e r e d  s o  t h a t  t h e r e  was an 
o b l i g a t i o n  on t h e  p a r t y  t o  provide f o r  a blood 
t e s t  t o  be taken  i n  t h c s c  mat te rs  s o  t h a t  a 
j u s t  r e s u l t  might be a r r i v e d  a t .  This very 
o f t e n  could only be a r r i v e d  at  with t h e  assist- 
ance o f  blood t e s t s  because i t  i s  c l e a r  t h a t  t h e  
evidcnce a v a i l z b l e  t o  t h e  cour t  must o f  n e c e s s i t y  
be extremely sparse  and very o f t e n  confined t o  
t h a t  o f  the  two  spouscs  on i?n i s s u e  OP t h i s  kind. 
F u r t h e r ,  a s  I t h i n k ,  it €allows f r o m  t h c s e  
observa t ions  t h a t  such l e g i s l a t i o n  should include 
a r i g h t  f o r  t h e  cour t  t o  draw an in fe rence  on 
r e f u s a l  o f  a wife - or a husband f o r  t h a t  ma t t e r  - 
t o  permit t he  appropr i a t e  t e s t s  t o  be made; but 
un t i l  t h a t  happens, i n  my judgment t h e  cour t  is 
not e n t i t l c d  t o  draw such In fe rences ; ? ,  (49 )  



C. SUGGESTED PROPOSALS -2 

26 . I f  t h c  c o u r t s  zrc t o  be, Given t h e  povder t o  order b l o o d  

t e s t s  t h e r e  a r c  s e v e r a l  q u e s t i o n s  o f  p r i n c i p l e  which  must f i rs t  be  

d e c i d e d ,  To g i v e  t h i s  p,:rt o f  o u r  P,per a c.ohL?rence v h i c h  i t  n ight  

o t h e r w i s e  l a d :  VJC s e t  o u t  c e r t z i n  proposals, b u t  v;e ' , : 4 . ~ ~ ~ l d  c u p h a s i z e  

t h a t  what fol loi l is  i s  i n t e n d e d  t o  be o n l y  3 d i s c u s s i o n  of p r i n c i p l e s  

2nd9 i n  souc C Z S C S ~  t h e  c A t e r n r , t i v c s  which  WJC c o n s i d e r  t o  be a v z i l z b l c ,  ' 
I n  t h i s  ??.per vie d o  not  i n t e n d  t o  citllre f i r m  p r o p o s d s  and z r c  a,nxiou,s 

t o  r c c e i v e  c r i t i c i s i ; ; _ s  and. s u g g e s t i o n s  on m y  ,;,,spect of it. 

(zb) 

27. 

Poucr t o  Order Blood T c x t s  
I_c---LpyyIL=.- --_U__ 

I f ,  u n d e r  the l m  as it s t a n d s  now, the  p m t i c s  agree t o  

subni t  t h e n s e l v e s  snd t h e  c l i i ld  t o  a b lood  t e s t  b e f o r e  t l i c r e  i s  any 

q u e s t i o n  of the a g p o i n t n e n t  o f  a gucrdim rLd l i t e n  i n  my p r z s e e d i n g s  

(50) , TJe . t h e  r e s u l t s  of t h e s e  b lood  t c s t s  a r e  a d w i s s i b l e  i n  e v i d e n c e  

%kink that no ohs t ac l e  should b e  p u t  i n  t h e  n:'c7;y. o f  t h e  c o n t i n u a n c e  

i n  f u t u r e  of a p r z c t i c e  vihich will t e n d  t o  r educe  t h e  q u e s t i o n s  i n  

t j ~ s p u t e  i n  ~ i t i g a t i o n  c u t  o u t  iiculi'acr o f  c - o n t e n t i o u s  c u s t o d y  

p r o c e e d i n g s .  

he should be e n t i t l e d  t o  c2gree t o  b lood  t e s t s  i f  1x9 thinks t h c u t  t e s t s  

vvould be i n  t h c  best i n t e r e s t s  o f  t h e  ch i ld .  

I 

S i r a i l c z q ,  z f t c r  a g u z x d i a  ~d l i t c s  lizs been a p p o i n t e d  

It viould b e  d e s i r c d l c  

for s u c h  voluntcn,ry t e s t i n g  t o  conforr i  t o  t h e  p r o c c d u r e  s u g g e s t e d  i n  

paras .  41-45 below, In a l l  c i v i l  c2.ses9 hoviever9 where no s u c h  t e s t s  

kzvc been c:;.rried out ziid t h e  court  ~T?~s to d e t e r n i n c  t h c  p 2 t e r n i - b y  Of 

cny c h i l i i ,  as 

paver t o  o r d e r  t h e  p a r t i e s  t o  t h e  a c t i o n  t o  subiliit t o  b lood  t e s t s ,  

axi t o  o r d e r  t i l e  c h i l d  conce rned  t o  subriiit t o  c2 b l o o d  t e s t ,  

: 

y u e s t i o n  of f a c t ,  we s u g g e s t  thc , t  i t  shou-ld 11c:ve t h e  

even  
--- t h o u g h  t h e  c h i l d  i s  n o t  i t s e l f  a party t o  t he  a c t i o n ,  

that  in d-1 c;-:.ses, a p m t  from a f f i l i a , t i o n  proceedings, s, c h i l d  whose 

i n t e r e s t  might b e  a f f e c t e d  by -the decis . ioi1 o f ' t h e  coLtrt s h o u l d  be 

s e p = : r z t e l y  r e p r c s c n t e d .  I n  z f f i l i 5 t i o n  p r o c e e d i n g s ,  oT c o u r s e ,  

\ /e  c o n s i d e r  
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there  i s  no q u e s t i o n  of t h e  c h i l d ’ s  b e i n g  1e ; i t i rn s t e  o r  o f  i t s  

s ta tus  b e i n g  a d v e r s e l y  a f f e c t e d - .  

25. It has been  a rgued  that t h e  c o u r t  s h o u l d  also have t h e  

power t o  o r d e r  any o t h e r  p e r s o n ,  who i s  n o t  a p a r t y  t o  t h e  a c t i o n  

b u t  who i s  d i s c l o s e d  by t h e  eviGence t o  be a p o s s i b l e  f a t h e r ,  t o  

s u b n i t  t o  a b lood  t e s t .  Such a power would- c l e z r l y  assist  t h e  

c o u r t  where t h e  p a t e P n i t y  02 a c h i l d  r e s t s  v i t h  one o f  two o r  

n o r e  known men, I n  p r a c t i c e  the e x e r c i s e  of this w i d e r  p o x e r  t o  

o r d e r  b lood  t e s t s  might  r a i s e  d i f f i c u l t i e s ,  s u c h  as t r a c i n g  t he  

pe-irsons conce rned  aiid of c o m p e l l i n g  t h e i ~  t o  submi t  t o  t h e  c o u r t ’ s  

o r d e r .  But i n  Sweden, for example,  t h e  c o u r t  does  have  s u c h  a 

power and also has t h e  power t o  f i n e  any  t h i r d  p a r t y  who r e f . u s e s  

t o  coniply with t h e  c o u r t ’ s  o r d e i .  

29 If t h e  c o u r t  i s  n o t  g i v e n  t he  p o n e r  t o  o r d e r  blood. t e s t s  

on p e r s o n s  o t h e r  than t h e  c h i l d  coi icerned and t h e  p a r t i e s  fo t h e  

a c t i o n ,  t h e n  we s u g g e s t  t h c t t  t h e  p r e s e n t  p r o c e d u r e  i i l  a f f i l i a t i o n  
T7, p r  o c e e d ing s s h o u l d  3 c. g i v e n  c a r e  f u - l  c o ITS i d f;; r z i t  i on. rie are 

conce rned  wi th  t h e  p o s i t i o n  sP -tl:ie V J O T : ~ ~ .  -~.~;lzo, f o r  e-:zariple, ! m o m  

that t h e  f a t h e r  of h e r  c h i l d  must be oilc of -t\’jo men b u t  d o e s  n o t  

know (and. has no means of herself d i s c o v e r i n g )  rvhich o f  t h e  t w o  

it is. ‘;;e s u g g e s t  tha t  t h e  d i f f i c u l t i e s  f a c i x  a coixplainalzt  i n  

compla inan t  c o u l d  take  a f f i l i a t i o n  p r o c e e d i n g s  agair,st more than 

one d e f e n d a n t ,  r e l y i n s  on b lood-group e v i d e n c e  t o  i n d i c a t e  ( i f  

p o s s i b l e )  wh ich  of them i s  t h e  c h i l d ’ s  f a t h e r .  

s u g g e s t e d  ( i n  p a r a .  5 s u p r a )  t h e  p o s s i b l e  v a l u e  o f  b l o o d  t e s t s  i n  

s u c h  a c a s e .  

0 

\We have  z l r e a d y  

S i m i l a r l y  a inan agailzot whom an a f f i l i a t i o n  c k i m  
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i s  made who has reasonable  cause t o  be l i eve  t h a t  t h e r e  may have 

been another  man or men should have t h e  r i g h t  t o  j o i n  t h e  o the r  

or o the r s .  OUT proposa ls  would involve z f a i r l y  r a d i c a l  change 

i n  t h e  p re sen t  c h a r a c t e r  of a f f i l i a t i o n  p r o c e e d i x s  and we fore-  

see  t h a t  a. number o f  d i f f i c u l t  problems may have t o  be so lved ,  

These ma t t e r s ,  however, a r e  o f  some importance a n d  we t h i n k  t h a t  

t h e  attempt should be m d e .  

30. 

i n g  a f f i l i a t i o n  proceedings i s  t h a t  i f  it can b? proved t h a t  more 

than  one man had sexual  i n t e rcour se  wi th  t h e  mother, w i t h i n  t h e  

One p a r t i c u l a r  suggest-ion which has been made t o  us regard-  

p o s s i b l e  per iod  of conception, but i t  cannot be proved which o f  

t h e  men is  t h e  f a t h e r  of h e r  c h i l d ,  t hen  a l l  t h e  men concerned 

should be made t o  con t r ibu te  towa.rds t h e  f i n a n c i a l  maintenance of 

t h e  c h i l d .  This system of a d u t y  of support  without t h e  e s t a b l i s h -  

ment o f  p a t e r n i t y  operated i n  Norway f o r  many yea r s  u n t i l  abol ished 

by l e g i s l a t i o n  i n  1956, for reasons d iscussed  by P ro fes so r  Arnholm 

i n  an a r t i c l e  e n t i t l e d  "The New Norwegian L e g i s l a t i o n  r e l a t i n g  t o  

Pa ren t s  and Children" ( 5 2 ) e  The fo l lowing  passage f r o m  t h e  l a t t e r  

g ives ,  i n  o u r  v i e w ,  compelling reasons why we should not in-troduce 

a, s i m i l a r  system in to  our law:-  

"The p a r t  o f  t h e  Act ( o f  1915)  which caused m o s t  
c r i t i c i s m  a s  time went by mias t l i s t  conta in ing  t h e  
r u l e s  providing for t h e  establ ishment  o f  a duty o f  
support  unconnected w i t h  p a t e r n i t y  ..... [Tlhe 
1915 Act - much aga ins t  t h e  i n t e n t i o n  o f  t h e  l e g i s -  
l a t u r e  - came t o  depress  t h e  s o c i a l  p c s i t i o n  o f  
t hose  ch i ld ren  whose r i g h t  of support  was granted 
without  t h e  establ ishment  o f  p a t e r n i t y ,  Such a 
dec is ion  involved an. a s sumpt ion  o €  t h e  sexual 
promiscuity o €  t h e  mother during the  per iod  o f  
conception and t h e  scheme o €  support  served t o  
remind t h e  c h i l d  of t h i s  very f a c t  C:dring -the 
whole o f  i t s  adolescsnce.  This means p l ac ing  a 
severe  psychological  s t r a i n  on the  c h i l d .  
Experienced s o c i a l  workers a f f i r m  t h a t  c h i l d r e n  
s e t t l e  down more e a s i l y  where no duty o f  support  
i s  imposed a t  a l l .  The c h i l d  can then  f i n d  
refuge i n  t h e  thought t h a t  t h e  no-ther has  o n l y  
had sexual  r c l a t i o n s  wi th  one man9 who has  
dese r t ed  h e r  and cannot be found. Against t h e  
scheme o f  imposing on s e v e r a l  men t h e  du ty  o f  
suppor t ing  t h e  same c h i l d  p a r t i c u l a r l y  sharp 
c r i t i c i s m  was forthcoming. Fiom an economic 
poin t  of view, of course,  it might be advantageous 
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t o  h o l d  s c v c r d  p c r s o n s  j o i n t l y  l i t . . b l e .  3 u t  t h e  
.-dv;.ntsge V J C ; ~  d e x l y  bough t ,  I'c i n v o l v e d  c: 
p s . r t i c u l a l y  b r u t d  r c n i n d c r  o f  t h e  mothe r  s l..:-pse. i i  

Fox- v 2 r y  xuch  t h e  SZ.>iiC r e s a o n s  Deiliii,sk, in 1960, z l a o  z b o l i s h e d  t h e  

"cllrty o f  s u p p o r t  unconnec ted  ni t11 p a t e r n i t y ,  

31 

Li. i u n d L s l e n t c l  q u c s t i o n  i s  iblietI?_clr t h e  c x e r c i s c  of this p o l ~ c r  i s  t o  b e  

i n  t h e  c o u r t ' s  d i s c r e t i o n  o r  !vlictiiCi' cit1;L.r 01 t h e  1;'-rtics i s  to 

h;j.ve t h c  r ight  t o  r c  l u i r c  t 1 i ~  c o u r t  t o  o r d e r  b l o o d  'LcLts, vqitli no 

poircr f o r  the  c o u r t  t o  r e f u s e  such 2. rcc,uest ,  If t h e  co i i r t  i s  t o  be 

g i v c n  ~ 7 ,  d i s c r e t i o n  it i s  e n v i s z g c d  that it  ;!ill h c i z  t l i e  e v i d e n c e  of 

t h e  p t x t i c s  b e f o r e  d e c i d i n g  whethCr 01' n o t  f u r t h e r  ev i i . cnce  i s  

r e q u i r e d  i"roi:t blood t e s t s .  

If t h e  c o u r t  i s  t o  be gj'ivefi <-.ny 9oiicr t o  order blood t e s t s ,  

7-7 fie suggest t l i z t  t h e  ccjurt  s h o u l d  h m e  c d i s c r e t i o n  whether 32 0 

o r  n o t  t o  c l rdcr  b l o o d  t e s t s ,  c x c c p t  i n  t h e  C C : . S ~  o f  z f f i l i . . t i o n  

p r o c e e d i n g s  where  any  p a r t y  s h o u l d  l ime  t h e  r i gh t  t o  r e q u i r e  b l o a d  

t e s t s  -to h c  o r d e r e d ,  

would gencr..;.lly be I- 

b z d s t c r d i s c  h i s  w i f e ' s  c h i l d  e i t h e r  t o  enzb le  hrin t o  p rove  thcrclsy h i s  

1:;ifl"c's x l u l t c r y ,  t o  a v 3 i d  1i:ving t o  u L i n t c i n  t h e  c h i l d ,  or t o  o b t z i n  

r_?n m n u b e n t  o f  h i s  ~ i i ; r r i :?gc  oil t h z  ground tnt:t G.+ t h e  ticlie of: i t s  

I n  d i v o r c e  c'r n u l l i t y  proceedings b l o o d  t e s t s  

u-c,st;d 'oy ci, p e t i t i o n z r  \rij.lo \jvc2vs p > t t c l ~ p t i , n g  t o  

l?, aooci group cvidel..cc 

c o u l d  be us'ed t G  s u p p o r t ,  and per3xps  IJ rovc  conclusively, t h e  1iusbc:nd's 

c; ;se ,  

o r d e r  b lood  t e s t s  thc'rc v ~ o u l d  be ::, c!:?nger th - t  p e t i t i o n s  

b x e d  on e x t r c c i c l y  s l e n d e r  e v i d c n c e  i n  t h e  hope t h t  b lood  tests 

viould turn o u t  t o  support t h e  p e t i t i o n e r ' s  c::,se. For  e s . ~ ~ ~ ~ p l c ,  a 

I iu sbmd night  be encour::gcd t o  i n s t i t u t  e d i v o r c e  p r o c e e d i n g s  on 

t h e  ground of h i s  n i f c ' s  ;:du.lti.ry, n i t h  no e v i d e n c e  

If t h e  p e t i t i o n e r  werc g iven  the r i g l i t  t o  rcc: ,uiye t h e  c o u r t  t o  

n c u l d  be 



t o  support  t h e  a l l e g a t i o n s  i n  t h e  p e t i t i o n ,  but i n  the  hope th:xt 

b lood  t e s t s  would confirm them, To d e t e r  specu la t ive  l i t i g a t i o n  

o f  t h i s  n a t u r e  we suggest  t h a t  i n  all c a e s ,  o the r  t han  a f f i l i a t i o n  

proceedings,  t h e  p a r t y  r eques t ing  b l o o d  t e s t s  t o  be ordered should 

be requi red  t o  nialre out a &rima my_- f2,cie A-- case j u s t i f y i n g  the  order ing 

o f  blood t e s t s .  

33 e 

because the  power t o  order  b l o o d  t e s t s  i s  ui i l ikely t o  l ead  t o  

specu la t ive  l i t i g a t i o n  ( i n  iiiost cases  i t  w i l l  be t h e  defendant 

who a sks  f o r  a t e s t )  but also because me f e e l  t ha t  where 2. man i s  

nrongly accused of t he  p a t e r n i t y  of an  i l l e g i t i m a t e  c h i l d  he 

should have t h e  r i g h t  t o  seek t h e  he lp  o f  b l o o d  t e s t s  t o  e s t a b l i s h  

h i s  innocence, whatever t h e  s t r e n g t h  of t h e  e v i d e x e  impl i ca t ing  

him. It m y  be. t h a t  t h e  claimant i s  a b l e  t o  ranlce out E s t rong  

case  a g a i n s t  t he  defendant, which i s  neve r the l e s s  e n t i r e l y  false, 

and t h a t  t h e  defendant i s  ab le  t o  offer l i t - i l e  i n  t h e  way of  

evidence hiaself beyond a s t r a i g h t  d e n i a l ,  

d m g e r s  of p e r j u r y  i n  t h i s  type of ccse we suggest t h a t  the man 

accused o f  p a t e r n i t y  should not  be deniod the  r i g h t  t o  obt2An 

evidence f r o m  blood t e s t s ,  which may i n  some cases  be the  only 

source of convincing evidence a v a i l a b l e  t o  him, S i m i l a r l y  a 

woman who i s  s u r e  t h a t  t he  defendant i s  t h e  f a t h e r  o f  her c h i l d  

(even though he i s  able t o  niake out a convincing defence)  should 

no t  be denied t h e  opportunity of suppor t ing  her case by asking 

f o r  blood t e s t s ,  Her demand f o r  b l o o d  t e s t s  would demonstrate 

V c  make an  except ion f o r  a f f i l i a t i o n  proceedings partly 

Bearing i n  niiid t h e  

her s i n c e r i t y  and a non-exclusion r e s u l t  could no t  harm h e r  case  

and might assist i t  if uncomon f a c t o r s  were shown t o  be p re sen t  

i n  the  b lood  o f  t h e  c h i l d  and of t h e  defendant.  Under t h e  

p re sen t  law it  i s  p o s s i b l e  tha t  an  unscrv-pulous wonian might use 

t h e  t h r e a t  of  a f f i l i a t i o n  proceadings as a b l a c l c a i l i n g  weapon 
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aga ins t  a man who, though he had never  had in t e rcour se  wi th  h e r ,  

might s t i l l  be prepared t o  pay t o  avcid t h e  scandal  o f  involve- 

ment i n  a f f i l i a t i o n  proceediulpfs. It has  been suggested t h a t  

g iv ing  t h e  complainant a r i g h t  t o  t ake  proceedings aga ins t  more 

than one defendant and also g iv ing  h e r  a r i g h t  t o  r e q u i r e  b l o o d  

t e s t s  t o  be c a r r i e d  out would be t o  r i s k  inc reas ing  t h i s  abuse. 

I-IoweTJer, we do not agree.  If a complainant knows t h a t  a man 

has had in t e rcour se  with h c r  a t  a t ime which makes it poss ib l e  

t h a t  he i s  t h e  f a t h e r  o f  h e r  c h i l d ,  we €ee l  t h a t  she  ought t o  be 

a b l e  t o  r e q u i r e  b l o o d  t e s t s  t o  be c a r r i e d  out i f  she th inks  tha t  

they w i l l  a s s i s t  h e r  case .  I f ,  however, t h e  complainant i s  proceed- 

i n s  aga ins t  a man w h o m  she knows cannot poss ib ly  be t h e  f a t h e r  of 

h e r  c h i l d  t h e  t h i n g  m o s t  l i k e l y  t o  des t roy  h e r  case i s  an order  f o r  

b l o o d  t e s t s  t o  be c a r r i e d  out.  

+ha t  b l o o d  t e s t s  would g ive  an  exc lus ion  r e s u l t  (and i n  ind iv idua l  

cases  t h e  chance could be very much h ighe r )  and even i€ a iion- 

exc lus ion  r e s u l t  wzre ob ta ined  t h i s  w o u l d  not g ive  t h e  s t rong  

i n d i c a t i o n  of  p a t e r n i t y  which would be needed t o  assist  h e r  case.  

In any event t h e  case whcre a woman b r i n g s  a f f i l i a t i o n  proceedings 

aga ins t  a man she  knows cannot be t h e  f a t h e r  o f  h e r  c h i l d ,  i s  j u s t  

t h e  case  vrhece one would expect t h e  man t o  ask  for b l o o d  t e s t s  t o  

support  h i s  d-enia l  o f  p a t e r n i t y .  The very f a c t  t h a t  t h e  defendant 

could ask for b l o o d  - t e s t s  t o  be c a r r i e d  out would d e t e r  specu la t ive  

litigation by unscrupulous complainants. 

(b) a f f e c t  o f  Tes t s  

34 9 I n  p a r a .  5 above we have ind ica t ed  what b l o o d  t e s t s  can 

and cannot prove. In  Appendices A and B we d i scuss  f u r t h e r  t h e  

s c i e n t i f i c  natu-re of b l o o d  t e s t s  and t h e i r  app l i ca t ion  t o  t h e  

de te rmina t ion  o f  p a t e r n i t y .  It seems t o  be beyond d i spu te  t h a t  t h e  

accuracy o f  t h e s e  t e s t s  i s  proven, t h a t  where they a r e  proper ly  

conducted they a r e  f u l l y  acccpted by a u t h o r i t a t i v e  medical opinion,  

and t h a t  t hey  c8n g ive  a conclusive exc lus ion  r e s u l t .  They can, 

There would be a t  l e a s t  a 70% chance 
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i n  o t h e r  words , . p r o v e  c o n c l u s i v e l y  that a p a r t i c u l a r  man cou ld  

not be t h e  f a t h e r .  If t h e  c o u r t  had any  r e a s o n  t o  b e l i e v e  tha t  

t h e  t e s t s  t h e m s e l v e s  were i n c o r r e c t l y  c x r i e d  ou t  i t  sho ,u ld  have 

the power t o  o r d e r  f r e s h  t e s t s  but we d o  n o t  t h i n k  tha t  i t  should 

be opeil t o  t h e  c o u r t  t o  f i nd  p a t e r n i t y  proved  i n  t h e  f a c e  o f  a 

b lood  t e s t  g i v i n g  an e x c l u s i o n  r e s u l t ,  u n l e s s  e x p e r t  e v i d e n c e  

s a t i s f i e d  i t  that i n  t h e  p a r t i c u l a r  c a s e  t h e r e m s  r e a s o n  t o  

q u e s t i o n  t l ie  v a l i d i t y  of t h e  f indings.  

35. Where b lood  t e s t s  show a p o s s i b i l i t y  that t h e  p u t a t i v e  

f a t h e r  cou ld  be t h e  f a t h e r  o f  t h e  c h i l d  c o n c e r n e d ,  we c o n s i d e r  

that  t h e  c o u r t  s h o u l d  be able t o  t a k e  t h i s  p o s s i b i l i t y  i n t o  

a c c o u n t  t o g c t l i e r  with a l l  t h e  o t h e r  e v i d e n c e  a v s i l a b l e ,  C l e a r l y  

t h e  c o u r t  would have  t o  be v e r y  c a r e f u l  as t o  what v a l u e  it p l a c e d  

on s u c h  e v i d e n c e .  

a d u l t  male p o p u l a t i o n  o f  t h e  c o u n t r y ,  as w e l l  as t l ie  p u t a t i v e  

f a t h e r ,  coit ld g e n e t i c a l l y  be t h e  c l i i l d ' s  f a t h e r ;  here no w e i g h t  

would be g i v e n  t o  this c v i d e n c c  by t h e  c o u r t ,  But t h e r e  vvould 

be o t h e r  c a s e s  where t h e  p r e s e n c e  o f  sone uncommon g e n e t i c  f n o t o r  

i n  b o t h  p u t a t i v c  f a t h e r  and t l ic  c h i l d  would imke t h s  chance  01 

t h e r e  b e i n g  o t h e r  p o s s i b l e  f a t h e r s  n i n u t c .  

In some c a s e s  any  m e  of  s a y ,  507; of  t h e  

i lhere  s u c h  e;ctrem?ly 

unconmon blood f a c t o r s  a r e  i n v o l v e d ,  t h e  c o u r t  s h o u l d  be a b l e  t o  

r e l y  on t h c  b l o o d  t e s t  as v e i g l i t y ,  though not  c o n c l u s i v e ,  e v i d e n c e  

of  p a t e r n i t y .  However, if o u r  s u g g e s t i o n  on this p o i n t  i s  

a c c e p t e d  i t  might be d e s i r a b l e  t o  amend 8.10 of t h e  A f f i l i a t i o n  

Froceedings Act 1957 which r e q u i r e s  t h e  e v i d e n c e  of t h e  corflp1ai:riant 

t o  be c o r r o b o r a t e d  i n  "sonic m a t e r i a l  p a r t i c u l a r " .  We a r c  no t  

s u g g e s t i n g  thzt  t l ie  r e q u i r e m e n t  of  c o r r o b o r z t i o n  s h o u l d  be d i s p e n s e d  

with but t h e  d i f f i c u l t y  with t h e  p r e s e n t  p r o v i s i o n  i s  tha t  it i s  

a r g u a b l e  that  a, n o n - e x c l u s i o n  r e s u l t  g i v i n g  a strong i n d i c a t i o n  
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o f  p z t  e r n i t y  d o e s  n o t  c o r r o b o m t e  2 i s ; i C : t  e r i s l  p z r t i c u l c : x ”  i n  t h e  

coiiiy1;lincnt’s eviclcnce,  It viould,  o f  course ,  be c~ ,pr : ,b le  o f  

c o r r o b o r z t i n g  t h c  g e ~ i e r c ~ l  t e n o r  o f  the c~oz~pl:; inznt s ccise sfid9 i f  i t  

does we t h i n k  th:;,.t it  s h o u l d  grovi.de t i l e  needed c o r r o b o r s t i o n .  \:e 
_. 

would prefer t o  see  t h e  r e q u i r e n c n t  b e i n g  tii::,t t h e  e v i d e n c e  oi” -the 

col. iplciincnt n u s t  be co r robor? , t  cd. by so;lie o t h c r  iw.’~~ri~,l e v i d e n c e .  (53)  

b l o o d  t c s t  t h e  guc,rdi,,n & J-iJLzs; has ,  of  course, t h e  d u t y  t o  s u p p o r t  

i t  ( u n l e s s  lie vJislies t o  ,-,ppe>,I c g z i n s t  i t ) ,  U n t i l  t h e  c o u r t  udces  

q u e s t i o n  i s  h G i l  t l i c  c o u r t  i s  to t;.ezt t h c  r c f u s 3  of e i t h c r  o f  the 

p . x t i c s  t o  cn x t i o n  t o  si’mit - to  b l o o d  t e s t s .  I,‘c d a  n o t  t h i n k  t h c t  

i t  would be c c c c ~ ~ t c b l c  t o  g u b l i c  o j , i n i o n  t o  e x e r t  -physict=l co_; ipuls ion 
i 

n o r  d o  we th ink  ti1c.t a n y t h l n g  n o u l d  be z c h i e v - 4  by g i v i i i g  t h e  court 

pomeer t o  f i n e ,  or a p p l y  ::.ay sii:iil ... r s m c t i o n  t c ,  8 p . r t y  ~ ~ 1 i 0  r c l u s c s .  

I n  the c;-<se of t h e  p z r t i e s  VJC t i j O L I l d  r a t h e r  s e e  s u c h  rc.fusa1 c o n s i d e r e d  

ss e v i d e n c e  a g n i i i s t  t l i e  r e f u s i n s  p.:r ty,  unless he o r  s h e  c o u l d  sliov, 

good C : . U S ~  O i l  r e l i g i o u s  OY hc::lth p-ou-ncis j u s t i f y i n g ,  i n  t l i e  o p i n i o n  

o f  t h e  c o u r t ,  h i s  e r  her r Z f u s , : l  (54) 

37. If e i t h e r  of t h e  p:):1rtics, i n  il., c:::se where t h e  p r e s u n p t i o n  

of l e g i t i n m y  oge rT . t e s ,  r c f u s c s  t o  s u b a i t  t o  a blood t c s t  i t  imy n o t  

be s u f f i c i e n t  t o  p r o v i d e  -ihL:t t l i c  c o u r t  be z n t i t l e c l  t o  trct7.t s u c h  

53. See  e.g.  s,2. Lkidence  ( i k m t h c r  ik i endnen t )  d c t  1869 r e g a r d i n g  
t h e  rcquirer’rient of c o r r o b o r n t i a n  i n  m t i c n s  for bret;.cli o f  proil i ise 
o f  imrri;?.ge. 

54. Cf. s. 2 of t h c  Ro;.,d ‘ i ‘ rnf f ic  L e t  1962 LS ail i n s t m c e  nhcre 
t l i e  c o u r t  gay t r  t c, rcfu,s,:l t o  .snder;;o a, b l o o d ,  u r i n e  o r  
b r m t h  t c s t  I,S e v i d e n c c  zg:inst a -ccrson  accused o f  b e i n g  i n  
ch::rge o f  ::L i:lotor vehic l i .  vvliilz u n ? i t  t o  d r i v e  t h r o u g h  d r i n k  
or d r u g s .  
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c h i l d  c o n c e r n e d ,  

ground o f  his Tai fe ' s  z d u l t e r y  cncl i x i n t z i n s  t h z t  lie i s  n o t  t h e  f z t i i c r  

o f  he r  c h i l d .  If t h e  wife r e f u s e s  t o  subini t  t o  a b lood  t e s t  znd t h c  

c o u r t  i s  e n t i t l e d  t o  t r e ; ? , t  her r e f u s n l  as e v i d e n c e  a,g;?Linst h e r ,  i t  

ni2y i n f c r  f r o n  he r  r e f u s a l  tli:?,t skc. h,:s c o m i i t t e d  a j u l t c r y .  But t h e  

f a c t  t hz t  t h e  wife  hss c o i m i t t c d  z d u l t e r y  d o c s  n o t  n e s n  tha t  t h e  

husbmd c a n n o t  be  t h c  f z t h c r  o f  h e r  c h i l d ;  he also nzy h m c  h,xl 

i n t  e r e  ourse with he r  nt t h c  approgrit2.t  e t i n e ,  

f o r e  t h c t  the  wi fe ' s  r e f u s a l  t o  s u b n i t  t o  S. b l o c 4  t e s t  s h o u l d  h m e  no 

b e z r i n g  on the  q u e s t i o n  o f  t h e  p 3 , t e r n i t y  o f  her  c h i l d ,  Howcvm, we 

b e l i e v e  Chat t h e  c o u r t  s h o u l d  be e n t i t l e d  t o  t r e a t  i?. w i f e ' s  refusal 

as soue e v i d e n c e  that  hc r  c h i l d  i s  i l l e g i t i m a t e  ( p r o v i d e d  t ha t  her 

r e f u s d  i s  besed  on g r o u n d s  which  t h e  c o u r t  regL,rds as u n r c a s o n z 5 l e ) .  

I f  t!" wife h x  doub;ts ns t o  t h e  p L : t e r n i t y  o f  her  c h i l d  she night  vie11 

agree t o  sub1:iit t o  a b lood  test i n  o r d e r  t o  resolve the  d o u b t  i n  her 

n ind ,  If, hoviever, she t i i i id rs  t hz t  h e r  husbcnd i s  n o t  the  I . : t h e r  o f  

her c h i l d  d i e  rzight bc encour?.gecl t o  r c fuse  3. b lood  t c s t  i f  l i c r  

r e f u s z J  would n o t  a f f e c t  -tile presw; ' :ption o f  legi t imacy znd her 

p r o s p e c t s  o f  r e n d e r i n g  her husbt-nd 1i; :ble t o  n a i n t c i n  hcr  c h i l d ,  

She night f e e l  thiit i f  s h e  ;-:greed t o  subnit t o  n blood t e s t  thc. r e s u l t  

mould p r o b a b l y  p r o v c  thrlt h::r liusb;,.nd c o u l d  n o t  bc t he  fcth2-r o f  h e r  

c h i l d  end t h i s  would b o t h  e s t a b l i s h  her a d u l t e r y  2,nd t l i c  i l l e g i t i  

of her  child, It night pay her to rcfuse rL t e s t  r,nd t d c e  the  risk 

t h c t  t h e  c o u r t  would infer%m 2 , d u l t c r y ;  she would still l e z v e  h e r  

husbund with t h e  p r e s u m p t i o n  .of 1egiti i . i izcy t o  r e b u t  w i t h o u t  t h e  help 

Suppose t hz t  a husb=:iid p e t i t i o n s  f o r  d i v o r c e  on t he  

It c z n  be argued t h e r e -  

of b lood  g m ~ - e v i d e i i c e ;  we hzvc s c e n  how d i f f i c u l t  it ct7,ii be for 2. 

husband t o  r e b u t  t h e  p r c s m p t i o n  o f  l e g i t i m - : , c y  w i t h o u t  s u c h  c v i d m c e ,  

She n o u l d  have  l i t t l e  t o  lose by r e f u s r l  b u t  c o u l d  m k e  it  d i f f i c u l t  

for her husbznd t o  a v o i d  r e s p o n s i b i l i t y  for n z i n t z i n i n g  h c r  c h i l d .  

But i f ,  zs we s u g g e s t ,  t h e  c o u r t  were e n t i t l e d  t o  d r m  i n f e r e n c e s  i3,s t o  

t o  t hc  p z t c r n i t y  of he r  c h i l d  f r o a  h e r  r e f u s d ,  t h e m  n o u l d  no+ 5c 

t h i s  i n d u c e n c n t  for h e r  t o  rcfuse ;I t e s t .  
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38. We hope thc",t o u r  s u g g e s t e d  p r o v i s i o n  would d e t e r  p s r t i e s  

f r o n  r e f u s i n g  b lood  t e s -b ,  e x c e p t  on r e c s o n z b l e  g r o u n d s 9  2nd t h c t  i n  

p r a c t i c e  t h e  c o u r t  would rarely h z s e  t o  draw m y  i n f e r e n c e  as to t h e  

1 e g i t i n c . c y  o f  i). c h i l d  

b lood  t e s t .  Pron t h e  c h i l d ' s  p o i n t  of vien we h?.ve ? - l r endy  x g u e d  

(see p z r m ,  12-14) thclt i t  i s  !;lore o f t e n  t h n n  n o t  i n  t h e  c h i l d ' s  

i n t e r e s t  t h a t  t h e  t r u e  p o s i t i o n  cs t o  i t s  p a t e r n i t y  should be cst2,b- 

fron the r c f u s p l  of a p a d y  t o  submit t o  n 

, ~~ l i s h e d  2nd th-t, if p o s s i b l e ,  i t s  s t 8 . t u s  as c legit i l : ; ; . te o r  --- - 
i l l e g i t i n a t e  c h i l d  s h c u l d  n o t  bc d e t c m i n e d  by l egc t l  p r o s u i p t i o n s .  

It i s  f o r  this reasoil, i n  p z r t i c u l  r9 t l x t  we z r z  concerned  t h L : . t  

p a r t i e s  s h o u l d  n o t  be able t o  r e f u s e  b l o o d  tes ts  f o r  p u r e l y  t a c t i c a l  

r e a s o n s .  The rcf'uszl by, s q ~ ,  t h e  c h i l d ' s  n o t h e r  t o  aubxAit t o  

b lood  t o s t  on g rounds  which t h e  c o u r t  d e c i d e d  were u n r e s s c n a b l e  wou.ld 

no doub t  s u g g e s t  t o  t h e  c h i l d  i n  1;zter y e a r s  t h a t  n o t  o n l y  w m  i t s  

t r u e  paternity u n c e r t a i n  (cs i t s  l e g i t j n a c y  would have  becn r?,ffirneil  

by t h e  c o u r t  only on t h e  b a s i s  of t h e  p r e s w p t i o n  of l e g i t i m c y . ) - - b u % - -  

also th:,;,t ijs ,mother  had engaged in soz;le f o r a  of t r i c k e r y  dLiring t h e  

c o u r t  p r o c e e d i n g s ,  

39 

t h e  c o u r t  p r o d u c c s  a s e p z z a t c  p r o b l e n ,  I n  p r a c t i c e  t h e r e  be 

very ffen c t l ses  i n v o l v i n g  p a t e r n i t y  where the  c h i l d  i s  nore th=.n  tt fwJ 

y e a r s  old, 

that proceedings u u s t  bo brought Mithin a yea r  o f  thc child's b i r t h  

The c h i l d ' s  c o n s e n t  t o  t h e  t i k i n g  of a b l o o d  t e s t  o r d e r e d  by 

I n  t h e  c c s e  of a f f i l i L t i o n  p r o c e e d i n g s  t h e  g e n c r d  r u l e  i s  

and i n  any e v e n t  i z in tenance  o r d e r s  c e a s e  when the c h i l d  is s i x t e e n .  

In K l O S t  d i v o r c e  cases 2nd n u l l i t y  s u i t s ,  where p z t o r n i t y  iS i n  i S S U C 9  

t h e  c h i l d  conce rned  w i l l  be well  under the  age o f  s i x t e e n  2nd i n  the  

great m a j o r i t y  o f  c z s e s  w i l l  be o n l y  c few yeas o ld .  

c h i l d  i s  a p.i ,r ty t o  t h e  p r o c e e d i n g s ,  which w i l l  r,".rely be the c < . s c ,  

it would be u e z n i n g l e s s  to p r o v i d e  that  r c fusd .  i s  t o  be e v i d e n c e  

e g t t i n s t  it. de s u g g e a t  tha t  t h e  f o l l o w i n g  p r i n c i p l e s  s h o u l d  g o v c r n  

this problem, while r e c o g a s i n g  th2t  f u r t h e r  cz re fd .  c o n s i d e r z t i o n  

U n l e s s  t h e  

.- 
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i u i l l  need t o  be g i v e n  t o  i t:- 

(a) Any c h i l d  o f  tlic age o f  s i x t e L n  or o v e r  s h o u l d  b e  

c:.~.pcble o f  g i v i n g  ,>, v d i d  c o n s e n t  t o  l i m i n g  i t s  b l o o d  

t e s t e d ,  u-nless  i t  n o u l d  n o t  be c a p n b l e  o f  g i v i n g  :> 

val id  d o n s e n t  evcri 1-f of - f u l T  ; ~ g e .  ;le coi is iaer  th3t  a, 

!:ierltiLly nomic1 c h i l d  o f  t h z  z.ge o f  s i x t e e n  i s  q u i t e  

~:::~pz.'ule o f  cLpprcc iz t ing  t h e  i n p l i c z t i m s  o f  s u b u i t t i n g  

t o  

.- 

court's o r d e r  for :', b lood  t e s t  t o  b e  t & e n  (55)  

( b )  If the  c h i l d  i s  u n d e r  1 6  i t s  c o n s e n t  w i l l  n o t  be - 

e f f e c t i v e .  As ;l ,lreL.dy p o i n t e d  ou t  i n  pcr2.. 3G a 

gucrdizn ::,cl l i t - c g  i i l i l l  bc bound t o  s u p p o r t  t h c  c o u r t  

o r d e r ,  The f u n c t i o n  o f  t he  guxrciiL.n l i ter4 i s  t o  

r e p r e s e n t  t h e  c h i l d  " i n  $he ordin,ry c o u r s c  o f  'che 

p r o c e e d i n g s "  ( 5 6 ) ;  he d o c s  n o t  z c t  i n  ~1 c u s . t o d i d  

c z p ~ ~ c i t y ,  011cc -the c o u r t  112s n ~ d c  a n  o r d e r  f o r  b lood  

t e s t s  t o  be  c F x r i c d  ou t  it i s  n o t  f o r  t he  guc+rdim 

ad  l i t e n  t o  g i v e  o r  wi t ld io ld  his c o n s e n t  t o  t h e  o r d m  

b e i n g  cc-'.rried o u t  f o r  this i s  n o t  r: r c t t c r  idhicii f r - l ls  

w i t h i n  " the  ordinLbry course  o f  the  p o c e o d i n z s  Thst 

h o w w c r ,  w i l l  n o t  neccss;trily 1e;ld t o  t h c  b l o o d - t e s t i n g  

b e i n g  c z r r i e d  out s i n c e  cvcn thouG1i P, gu;:rdit:n c d  li-Lei:; 

hc2s boen z p p o i n t e d  e i t h e r  one o f  t h e  p rd r t i eG  o r   SOLI^ 

other p e r s o n  ( f o r  exxLplc Gn orcliiwxy s u z r d i z m )  n i l 1  

hc..ve m t u d  c m e  and c o n t r o l  o f  t h e  c h i l d .  The c0nsc.n-t 

of that person n i l 1  in f a c t  be r c q u i r e d ,  s i n c e  i t  T ? m , d 2  

n o t b o  prac-lic t o  conpel t he  t ldn in is t r , . : t ion  o f  3, 

b l o o d  t e s t  w i t h o u t  h i s  o r  her c o n c u r r e n c e .  Ef onc o f  t4;c 

pct r t ies  has c z r c  and c o n t r o l  o f  t h e  c h i l d  m d  r e f u s e s  

t o  allotri  t he  c h i l d ' s  b lood  t o  be  t e s t e d  s u c h  r e f u s d  
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should be admissible  i n  evidence aga ins t  t l i :  pci'%y s(.) 

r e fus ing ,  unless t h e  r e f u s a l  i s  considered by the  c a . r ? ,  

t o  be reasonable  on r e l i g i o u s  o r  h e a l t h  grounds, I n  

t h e  case  of p e t i t i o n s  f o r  l eg i t imacy d e c l - a r z t i o n ~  the  

cour t  should be e n t i t l e d  t o  d r m  whatcver i n fe rc r , ce s  i t  

f e e l s  a r e  j u s t i f i e d  where t h e  person having t h e  risht 

t o  decide on behal f  o f  t h e  c h i l d  r e fuses .  I n  t h e  case  

o f  t h e s e  p e t i t i o n s  t h e  c h i l d  w i l l  be a p a r t y  t o  t h e  

a c t i o n  and nay w e l l  s t and  t o  b e n e f i t  s u b s t m t i d - l y ,  r n  

a f i n a n c i a l  sense,  frora t h e  r e s u l t  o f  t h e  proceedings,  

Should not t h e  cour t  h w e  power i n  these. C C ? . ~ C S  t c  

over r ide  any r e f u s a l  o f  consent which s e e m  disadG . 

vantageous t o  t h e  ch i ld?  

If t h e  c h i l d  i s  s i x t e c n  o r  over and r e f u s e s  t o  s u b n i '  

t o  a blood t e s t  t h e  cour t  should b e . a b l e  t o  -t&o i n t c  

( c )  

cons ide ra t ion  any evidence touching on such r e f u e d ,  

such as persuas ion  by one o f  t h e  p c r t i e s  concerned, 

and d r m  any i n f e r e n c e  which seems j u s t i f i e d ,  

40 Subject  t o  t h e  sane cons ide ra t ions  cf  h e a l t h  2nd rel igiouc.  

b e l i e f  as should apply t o  c h i l d r e n ,  t h e  cour t  should be enpowercd - I C  

o r d e r  t h e  a d n i n i s t r a t i o n  o f  a blood t e s t  t o  a n e n t d l y  d isordered  

person where t h e  p a t i e n t  $9 incctpable o f  rezching r a t i o m l  d n c i s i  cn 

for hinself and h i s  i n t e r e s t s  o r  t h e  i n t e r e s t s  of  j u s t i c e  r e q u i r e  t h a t  

he should undergo a t e s t .  

(d)  $As?ing Procedure 

41 For t h e  r e s u l t s  o f  blood t e s t s  t o  be z d n i s s i b l e  i-n cour t ,  

t hey  should be undertaken i n  the  p resc r ibed  manner at p ropz r ly  

equipped c e n t r e s  and by recognised exper t s .  It w i l l  be necesszry f o r  

r u l e s  t o  be drawn up by t h e  appropr i a t e  a u t h o r i t i e s  i n  c o n s u l t z t i o n  

with t h e  E n i s t e r  o f  Health,  spec i fy ing: -  

(a) 

(b) 

t h e  c e n t r e s  at which t e s t s  can be c a r r i e d  o d t ,  

t h e  s e l e c t i o n  o f  expe r t s  au tho r i sed  t o  c a r r y  o u t  t he  

t e s t s ,  
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(c) the nature of the tests to be made, 

(d) the procedure to be followed in making the 

tests, and 

(e) the form in which the result of the tests should 

be initially communicated to the court. 

42 

presented to the court in the form of a separate certificate 

relating to each person whose blood has been tested. 

certificate should specify the tests made, the results of such 

tests and the results of a second complete set of the same tests 

We suggest that the results of blood tests should be 

The 

(to avoid, as far as possible, observer error) and the conclusion 

of the expert. In the event of the test showing a non-exclusion 

result, the certificate should also show, if this can be done, the 

incidence in the population of the factors shown by the test and 

the statistical probability of there being other possible fathers 

of the child concermd. We do not suggest that the certificate 

should be treated as conclusive in the sense that it should 

prevent the expert conducting the tests from being called to give 

evidence before the court, though we would hope that detailed 

certificates would be accepted unchallenged in the majority of 

cases 

43 
the interpretation of certificates, particularly in affiliation 

proceedings. While the jurisdiction in affiliation proceedings 

continues to be with magistrates' courts it may be difficult for 

the relatively few expert serologists to be available if cross- 

examination on blood test evidence becomes a common feature of 

Some practical difficulties may arise in connection with 

these procecdipgs, bearing in mind the number of magistrates' 

courts and their geographical distribution, throughout the country, 

It may also be difficult in some cases for the magistrate to 

interpret the findings revealed by the certificate without further 

expert evidence which may not be called by the parties, In the 
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Scandinavian countries the court may refer difficult cases to the 

iylieciico Legal Council which, with its panel of distinguished 

experts in the appropriate scientific fields, gives its writter_ 

opinion -Lo the court, 

set up in this country either to give an opinion at the request 

of the parties or of the court, We are not, of course, 

suggesting that the right of the parties to cross-examine should 

in any nay be affected. 

difficulties which ws have mentioned in this paragraph will be 

It may be that a similar body could be 

We do, however, hope that the practical 

considered, particularly by the medical profession, f o r  it is I 

matter on which we would like to receive comment. 

44 0 

w o u l d  detract from the evidentid value of blood tests. One way 

of avoiding this possibility would he for blood samples to be 

taken by a medical practitioner nominated by the court, a l l  the 

parties cttending at the same timc and place so as to identify 

each other. In some cascs, however, the relations between the 

parties Eight be so straincd that this would be highly distasteful 

and detrimental -to the child, As an alternative, the present 

system of nedlcal inspection in nullity cases might be preferable. 

Under this system, the identity of the party to be exrtmincd is 

established by the solicitor accompanying him, 

attends. -the examination unaccompanied, he produces a photograph 

certified by solicitors to be a true likeness of the p a r t y  in 

questior? and. this is attached to the medicnl report. 

this system to the administration of blood tests for the purpose 

of determining paternity it might wel l  be necessary to provide 

additional safeguards to prevent substitution where very young 

children are concerned, e.g. by supplying a €ootprint 8s well as E, 

dated photograph. 

It lias been suggested thnt the risk of impersonation 

(57) 

If the party 

In adapting 

--* 
U_ -___I - - 

57. Matrimonial Causes Rules 1957, r,24 (5 )  and (6), substituted 
in 1963. 
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45. We m d e r s t a n d  that  the a c c u r z c y  of some of the  b l o i d  

g roup  t e s t s  c u r r e n t l y  u s e d  c m  be a f f e c t e d  i f  t h e  p e r s o n  vrho,;e 

b lood  i s  being t e s t e d  has r e c e n t l y  s u f f e r e d  € r o m  c e r t a i n  i l l i i e s scs  

or r e c e i v e d  a b lood  t r a n s f u s i o n .  We t h e r e f o r e  recommend t h l t  t t  

p e r s o n  whose b lood  i s  t o  be t e s t e d  unde r  a c o u r t  order shoulci bc 

r e q u i r e d  -to makc F, s t a t u t o r y  d - c c l a r z t i o n  s p e c i f y i n g  w h e t h e r  o r  ? l o t  

he o r  she has s u f f e r e d  from any  i l l n e s s  ducring t h e  p r e c e d i n g  t w e l v e  

months o r  hats r e c e i v e d  n b lood  transfusion within thc precc-d ing  

f ou-r months (”) Such c2 d e c l a r a t i o n  shou ld  n l s o  be made where b lood  

t e s t s  undertril.cex v o l u n t a r i l y  are submi t to l l  t o  t h c  c o u r t  as e v i d e n c e  

The d e c l a r a t i o n  s h o u l d  be s u b m i t t e d  t o  t h e  e x p e r t  carrying cut t he  

t e s t s ,  who s h o u l d  be r e q u i r e d  t o  comment on the f a c t s  d i s c l o s e d  and 

t h c i r  e f f e c t ,  i€ a n y ,  on t h e  t e s t s  nadc by him, The t w e l v e  and 

f o u r  month p e r i o d s  wh ich  we s u g g e s t  a r e  bclscd on s in i l a r  p r o v i s i o n s  

i n  o t h e r  c o w - c r i e s  b u t  t h e y  are c l e a r l y  somewhat a rb i t r a ry  2nd we 

would be g r a t e f u l  f o r  medic2d o p i n i o n  on t h i s  p o i n t ,  

( e )  Cos t  of Tes ts  

46 8 The c o s t  of b lood  t e s t s  i s  a matter  cn which  we hzxre y e t  

---.-__I_ 

t o  r e c e i v e  clear i n f o r m z t i o n ,  but i t  has been  s u g g e s t e d  that a s e t  

of  t e s t s  on t h r e e  p e r s o n s  s h o u l d  n o t  c o s t  more than twenty o r  

t w e n t y - f i v e  pounds.  This however  i s  a n o t h e r  p o i n t  on which we 

s h o u l d  l i k e  m e d i c a l  o p i n i o n ,  

47 It xfist be d e c i d e d  who i s  t o  b e a r  t he  c o s t  of b lood  t e s t s  

o r d e r e d  by the c o u r t .  

some American j u r i s d i c t i o n s ,  that the  p e r s o n  dexand ing  the t e s t e ,  c x  

It i s  p o s s i b l e  t o  ham a r i g i d  r u l e ?  as i n  

f o r  whose b e n e € i t  t h e y  are o r d e r e d ,  should! bear t h e  c o s t ,  

be argued tha t  a ru l e  s u c h  as th i s  would a c t  as a d e t e r r e n t  ag.sin:;t 

a p e r s o n  who knows that he i s  the fa ther  demanding t e s t s  i n  the  

s l e n d e r  hope that  a n  e r r o r  i n  the t e s t s  t h e m s e l v e s  would  s h q w  a i  

e x c l u s i o n  r e s u l t .  This r u l e  a l s o  has ths  advan-tage that  i?  Is 

c l e a r  t o  the  p a r t i e s  and t o  the  c o u r t  who mast bea r  the c o s t s  of 

It can 

_---U --- ___. 

58. A false d e c l a r a t i o n  ~ o u l d t  a t t r a c t  t h e  usual p e n a l t i e s .  
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blood tests, before they are ordered. However, we would prefer 
to see the court given a discretion to order the costs to be borne 
by one side or the other or divided between the parties in whatever 
proportion the court decided. 
accused of paternity to have to bear the cost of blood tests in 
every case, particularly where the court feels that the mothctr was, 
for example, acting maliciously in accusing him, and it would be 
equally unjust where the mother demands tests for her always to 
have to 3er,x* t h e  cost of them. 
of blood tests must cast some additional burden on the Legal Aid 
Fund, 

It would be unjust for a mn wrongly 

Of course an increase in the use 

D. OBJECTIONS TO THE IWTRODUCTIOW Iy OP 
- COK€'ULSORY BLOOD TESTS 

48 0 

the power to order blood tests is not a new one, at least so far as 
affiliation proceedings are  concerned. 
Private Nemberls Bills were introduced in the House of Lords by 

The proposal that the courts of this Country should have 

In both 1933 and 1961 

Lord Merthyr and Lord Amulrce respectively. 
the Bastardy (Blood Tests) Bill$59) lapsed with the advent of the 
Second World War; Lord Amulree's Bill, the Affiliation Proceedings 
(Blood Tests) Bill (60) was passed by the House of Lords but was too 

Lord Nerthyr's Bill, 

late in the Session to make any progress in the Commons. 
Apgendix C we set out the Affiliation Proceedings (Blood Tests) 
Bill in thc form in which it was pzssed by the House of Lords.  
This may be found helpful in considering our proposzls. 

In 

49 
courts and in Parliament has led to ssvcral basic objections being 
raised against the introduction of a power to order such tests. 
In this part of our Paper we propose  to examine what we consider 
to be the main objections advanced. 

The attention which blood tests hzve received both in the 

(a) Self-Incrimination 

50 * 
forcibly one argment against our proposals. 

In a recent Scottish case (61) Lord 'vJhcatley expressed very 
In that c m e  a husband, 

I_-- - 
59. H.L. Debs. 8th February 1939, col. 686 (Second Reading). 

60, H.L. Debs. 21st h'Iarch 1961, c o l .  1075 (Second Reading), ;tnd 
H , L ,  Debs, 9th May 1961, col. 84 (Committee). 

61. I Whitehall v. L-.l-.(..IIy Whitehall 1958 S.L.T. 268. 
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i n  d ivorce  proceedings against h i s  wife  on t h e  ground o f  her a d u l t e r y ,  

asked t h e  cour t  t o  o rde r  t h e  wi fe  and c h i l d  t o  submit t o  b lood  t e s t s  
* 

t o  support  h i s  con ten t ion  tha t  h e  was not t h e  c h i l d ' s  f a t h e r .  

;heat leJ  re fused  t o  g r m t  such zn order  on t h c  ground that  t h e  wife  

should not be forced  t o  produce evidence unfavourable t o  h e r  case .  

I n  Lord  Wlieatley's W , r d s  

Lord  

(62) 0 0 -  

"The obvious purpose o f  t h e  p r o p o s a l  i s  t o  o rda in  t h e  
defender  t o  make ava i l sb l& t o  t h e  pursucr evidence which 
rnigh'; be favouraZe. t o  t h e  pursuer  s czsc and daii@.ng 
t o  her own...A m o t i o n  t o  o rda in  a p m t y  t o  a c m s e  t o  
provide t o  t h e  o t h e r  s i d e  t h e  'basis o f  evidcncc o f  such 
a na tu re  i s  one t o  which I would not g ive  e f f e c t  un le s s  
I vias obliged t o  d o  s o  by t h e  a u t h o r i t y  o f  p r i n c i p l e  o r  
precedent .  It seems t o  me tha t  t h e  p r o p o s d  offends againrt: 
a l l  concept ions o f  j u s t i c e  and! i s  con t r a ry  t o  t h e  fundanicntd 
p r i n c i p l e s  o f  our l a v i . "  

The f u n d m e n t a l  p r i n c i p l e  which Lord  Wheatley hcd i n  mind v i 8 s 9  we 

assume, that  which the  Zngl i sh  law kr,ows as the p r i v i l e g e  a g a i n s t  

s e l f - inc r imina t ion ,  This p r i v i l e g e  s t i l l  opcrzt  es  very  s t r o n g l y  where 

proof o f  a d u l t e r y  i s  concerned (63)s  d e s p i t e  t h e  a b o l i t i o n  o f  t h e  r u l e  

i n  Russell v. R u s s e l l  (64). S.33 o f  the l fa t r imonial  Causes Act I965 

provides :  

43.-(1) The evidence ot' -2 husband o r  a i f e  shd .1  be 
x b n i s s i b l e  i n  any proceedings t o  prove t ha t  maritzl 
i n t e r c o u r s e  d i d  o r  d i d  not t a k e  p lace  between them 
dur ing  any per iod;  bu t  c2 husband o r  wife shall not 
be compellable i n  any proceedings t o  g ive  evidence 
o f  t h e  mztters a foresa id ,  

The p z t i c s  t o  any proceedings i n s t i t u t e d  i n  
consequence of  a d u l t e r y  and t h e  husbands m d  wives o f  
t h e  p a r t i e s  s h a l l  h e  competent t o  g ive  evidence i n  t h e  
proceedings: but no w i t n e s s  in cny such proceedings, 
whether a p a r t y  t o  t h e  proceedings o r  not ,  s h i l l  be 
l i z b l e  t o  be asked o r  be bound t o  mswer any question 
t end ing  t o  show that  h e  o r  she has 'deen g - u i l t y  o f  
z d u l t e r y  unless  he o r  she hm a l ready  g iven  evidence 
i n  t h e  s a c  proceedings i n  d i sp roof  o f  t h e  a l l eged  
a d u l t e r y ,  

(2 )  

62. At p.268. 

63. For a r e c e n t  r e v i m  of  t h e  p re sen t  scope of the p r i v i l e g e ,  s e e  
I S. v. - E. [ I9671 1 All E.R. 593 at  595-596 E r  Chzppnmn J. 

64, [ I9241  A.C .  687 and see n.13., supra, 

- .  
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51 Befo re  d i scuss ing  t h c  a p p l i c a t i o n  o f  t he  p r i v i l e g e  t o  

cases  involv ing  a d u l t e r y  YJc? wish t o  d i s t i n g u i s h  beti-ieen t v o  - 

ques t ions :  

( a )  i s  t h e  p r i v i l e g e ,  s o  far as it  a p p l i e s  t o  zdu l t e ry ,  

one vdhich ought t o  be r e t c ined?  and 

mould compulsory b lood  t c s t s  c o n f l i c t  with t h e  

p r i v i l e g e  even i f  i t  should bc r e t a ined?  

(b)  

52, We are  not h e r e  concerned with t h e  ques t ion  .Jvhethcr t h e  

p r i v i l e g e  (65)  should be t o t a l l y  abol i shed;  t h i s  v i d c r  ques t ion  

would be more appropr i a t e ly  considercd by t h e  Crirnind Lav 

Revis ion Committee and t h e  Lzlw Reform Committee i n  t h e  course o f  

t h e i r  cu r ren t  review of t h e  law of evidence i n  c r imina l  and c i v i l  

proceedings r e s p e c t i v e l y ,  

a p p l i c a t i o n  t o  blood t e s t s .  

cons ider  whct Wigmore on Evidence (66) regZLrds as t h e  two basic 

reasons f o r  t l ic r e t e n t i o n  o f  t h i s  p r i v i l e g e  todzy: 

Our concern i s  s o l e l y  with i t s  

I n  t h i s  connection it i s  r c l e v m t  t o  

"The first i s  t o  remove the r igh t  t o  an  answer i n  
the  hzrd core o f  i n s t a c c s  tdherc compulsion might 
lezd t o  inhumanity, the p r i n c i p a l  inhummity  being 
abusive t a c t i c s  by a aca l cus  ques t ioner ,  The second 
i s  t o  comply v j i t h  t h e  p r e v a i l i n g  c t h i c  t h a t  the  
i n d i v i d u d  i s  sovereign 2nd tha t  t h e  p r o p e r  rules o f  
b a t t l e  between goverrmcnt and i n d i v i d u a l  r e q u i r e  that  
the indiv idu 'd  be not bothered f o r  l e s s  than  good 
reason  and not bc conscr ipted by h i s  opponent t o  
d e f e a t  himself .  I' 

Clearly t h e s e  reasons  m c  pr imar i ly  app l i cab le  t o  c r imina l  

proceedings and we a r e  not convinced thx t  where a d u l t c r y  i s  an 

i s s u e  i n  divorc2 proceedings t h e  spouses  r e q u i r e  such p ro tcc t ion .  

65, Thc p r i v i l e g e  from se l f - inc r imina t ion  zp_nears t o  have taken 
r o o t  as 2 f u n d m e n t a l  d o c t r i n e  o f  Engl ish lau i n  t h e  m i d d l e  o f  
t h e  seventeenth century  2s a r e n c t i o n  t o  t he  E c c l e s i a s t i c a l  
Cour t ' s  ex o f f i c s  poh& o f  p u t t i n g  an mcused person t o  ansvjcr 
on oath and t h e  zbuse o f  t h i s  power by t h e  Court o f  S t z r  
Chamber a n d  t he  Court o f  High Commission. This abuse s c c m  t c  
have heen 1,zrgely procedural  and t h c  argument i n  L i l b u r n ' s  esse, 
f(1637-$5) 3 How. S t .  Tr, 13151  w2.s d i r e c t e d  a g G i n s t  t h o s e  
cour t s  improper methods o €  mousc. t ion r z t h c r  t h m  a g a i n s t  t h e  
p r a c t i c e  o f  miking t h c  accused Enswer inc r imina t ing  qucs t ions  
on ozth,  

66, 3rd. Ed., Vol. VIII, p.310. 



I n  contes ted  d ivorce  cases  both p a r t i e s  w i l l  g e z z r z i l y  g ive  

evidence as c2 m a t t e r  o f  t s + z b i c s ,  but  where 8 p e r s o n  r e s i s t i n {  2- 

chsrge of a d u l t e r y  t & e s  a i tvmtrge  o f  s .  43 of t h e  Matrimonid 

Causes Act 1965(67)to avoid g iv ing  evidence, t h e  cour t  i s  olrezdy 

e n t i t l e d  t o  -take h i s  refusal i n t o  cons ide ra t ion  but prsbablly slioull(  

not  rcgard t h i s  as p j r t i c u l a r l y  s t r o n g  evidence aga ins t  h i i n  

The p r o t e c t i o n  given t o  t he  p a r t i e s  i n  a mztrimonid- s u i t  by s,43 

( 2 )  of  t h e  Matrimonid. Causes Act 1955 (quoted i n  pzr& .5!2 ubove) 

was c r i t i c i s e d  by t h e  Gorell Commission (69 ) ,  t h e  Denning 

Committee (70),  and the Morton C o m ~ i s s i o n ( ~ ~ ) ,  and t h e  a b o l i t i o n  of  

t h e  r u l e  recommended by all t h r e e  (72)  We endorse thei-? 

r ec omend c,t i on, 

67. See parzu. 50 supra.  

72, The Gore l l  Commission thought t ha t  t h e  r e s u l t  of' t h e  r u l e  V I ~  
that  "however g u i l t y  t h e  p e t i t i o n e r  may be,  a,nd hnwever i<l;Lch 
t h e  judge may suspect  h i s  o r  her guilt, s o  long as he 01 she 
confines  h i s  o r  h e r  evidence t o  t h e  case  aga ins t  t h e  responderic, 
no  ques t ions  can be put t o  t h e  p e t i t i o n e r  as t o  g u i l t  on h i s  
o r  h e r  s i d e ,  and a l l  t ha t  t h e  court  can d o  i s  t o  d i r e c t  *he 
K i n g s  Proctcrr ' s  a t t e n t i o n  t o  t h e  case.  Moreover, i f  a res: 
pondent does not  choose t o  cppear9 and t h e  c.o-responden<: does  
and f i g h t s  t h e  cases  h 
t h e  respondent t o  g ive  evidence; 
a co-respondent w i l l  nnt c o n t e s t  a case,  
should i n  t h e  i n t e r e s t s  of j u s t i c e  be done away iv:i.Lk.,'' 
(para .  384) 
cons ider  t h a t  i t  i s  no l o n g e r  necessary t o  prcitect t h e  p a r t i e s  
t o  a matrimonial  s u i t  o r  t h e i r  wi tnesses  f r o m  bairi.5 ques t ione6  
about t h e i r  adu l t e ry ,  
m a t e r i a l  t o  t he  - t r i a l  o f  the  i s s u e s  between them; tile conduct. 
of t h e i r  wi tnesses  may be r e l evan t  i n  s o  far  as it r a l a t e s  t o  
c r e d i t .  The r u l e  has had o n l y  a l i m i t e d  a.pplicat%ori s i m e  t h e  
i n t r o d u c t i o n  o f  grounds of d ivorce  a d d i t i o n a l  t o  tkiz: :  02: 
a d u l t e r y  and we have had no sugges'r;ion that t h e  lack of  ;?rO-- 
ceedings based on those  o t h e r  grocLnds hes caused my dif$icul..t.:: 
I n  our view t h e  cour t  can be r e l i e d  upon t o  ;reven.t any  ab^.::^ 
i f  t h e  p r o t e c t i o n  a f forded  by t h e  r u l e  i s  reEoved," ( p a ~ z . 9 3 5 ' ~  

- 

i s  i n  a d i f f i c u l t y  about compel l ing  . %  

s o  a l s o  i s  a respoxden% L L  
These r c s t : r i c t i o n s  

More r e c e n t l y  t he  ?;lorton Cormission s:aici "Ve 

The conduct o f  t he  spouses is vej:y 
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53.  311-t 2ven i f  t h e  p r i v i l e g e  f r o m  s e l f - i n c r i m i n a t i o n  i n  i t s  

a p p L i c z t i o i 1  TO a d u l t e r y  were t o  r ema in ,  i s  i t  c o r r e c t  t o  say that  

-til? -?clever OS Ghc T o u t  t o  o r d e r  b lood  t e s t s  would o f f e n d  t h e  p r i n c i p l e  
( 7 3 )  ol -;his p;.Ivll c?ge? There  are many i n s t a n c e s  where “ r e d ”  

cr5denTe riay be f o x i b l y  a c q u i r e d  from an accused  p e r s o n .  i f  t h e  

c o i z t  o r@: , : ,q  his f i n g e z p r i n t s  may be  t a k e n ,  h i s  c l o t h i n g  t a k e n  f o r  

c x a i : i n a t l 9 c ,  !if.; p m s o n a l  b e l o n g i n g s  s e a r c h e d  2nd s o  on, Very 

clo?aly ;<L!alogou~ t o  t h e  power o f  t h e  c o u r t  t o  o r d e r  b lood  t e s t s  i s  

-;he power t o  order m e d i c a l  exan i inz t ions  i n  n u l l i t y  p r o c e e d i n g s ,  

;“;hicl1 ma;T wel l  pzoduce e v i d e n c e  a d v e r s e  t o  t h e  p a r t y  b e i n g  e x m i n e d .  

-Youcvzr tlia? rci~y be,  we do n o t  t h i n k  that t h e r e  is  any p l a c e  f d s  
+ 9 L r )  C ~ ~ l i ~ s ~ > ~ i L O I i  of.’ the  p r i v i l e g e  i n  % h i s  c o n t e x t .  

( U )  L Sex D i - s c r i n i n a t i o q  ---- 
54 3 In o k j  c c t i o n  r a i s e d  a g a i n s t  t h e  ! i f f i l i a t ion  P r o c e e d i n g s  

(Elccd T e n t s )  P i l l  i n  1961 xas that t h e  i n t r o d u c t i o n  o f  compulsory  

i- locd - t e s t i n g  ivo1:ld be  f a v o u r a b l e  t o  men o n l y  and would d i s c r i m i n a t e  

‘;his is nc4 whol?.y t r u e ,  A l though  at p r e s e n t  it i s  m a i n l y  v d u t x b l e  

as produc<.a?g an exc i -us ion  r e s u l t  i t  c a n  sometimes p roduce  w e i g h t y  

?o~i .c? .ve  t i idenc,e  o f  p a t e r n i t y ,  I-t would i n c i d e n t a l l y  be o f  rea3 

:.-d ue t o  t h z  ~ !o - t l i e r  who g e n u i n e l y  does  n o t  know which  o f  tivo 

p o s s i b l a  ii ;?:~ 5 s  -khc f a the r .  In any c a s e  w e  f e e l  t ha t  t h e  argument 

t z i i d s  t o  m o 2 d  -:he c e n t r d  i s s u e ,  which i s  w h e t h e r  the  c o u r t s  a r e  

t o  5 e  2SSi:::;gd 2 - n  a r r i v i n g  2-t a c o r r e c t  d e c l s i o n  as t o  p a t e r n i t y ,  

t l ~ c + r ~ F y  increasing t h e  l i k e l i h o o d  o f  a v o i d i n g  i n j u s t i c e .  If  i t  i s  

a c c e p t e d  t.’,izti; t h e  w e  o f  b l o o d  tests c a n  assist t h e  c o u r t s  i n  t h i s  

V J ~ Y  :IC c o n s l d c r  thxt t h e  argument  t ha t  s u c h  tests would be d i s -  

. -  73. I:; :,I- e~;: C : C  l i ce ’2  l o  n o t  c?. %ern vJh&ch h n s  been  e s t n b l i s h e d  by 
j c d i c l a l -  u sage ,  b u t  it i s  g e n e r a l l y  a c c e p t e d  t o  c o v e r  the  
prGdUctiOn o-? m a t e r i d ,  o b j e c t s  i n  e v i d e n c e ,  See  Cross on 
E: , r iderce,  3rd Ed, p , 7 .  
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cr iminatory,  because they  would r a r e l y  h e l p  women, does not  bear  

c l o s e  examination: d i shones t  women might be prejudiced and honest  

men wrongly accused m i g h t  be bene f i t ed ,  

f u r t h e r  than  t h i s  i n  d i s c r i m i n a t i n g  between t h e  sexes.  Furthermore 

t h e  whole argument d i s r ega rds  t he  r e a l  i n t e r e s t s  o f  t h e  c h i l d  which 

we should t r e a t  as paramount, 

The measure would g o  no 

( c )  Poss ib i l i ty -  of  E m o r  

55. 

t h e  p o s s i b i l i t y  of o b s e r v e c e r r o r  o r  of g e n e t i c a l  errors, such as 

mut at i ons (74) 9 occurr ing ,  I n  1952 t h e  In t e r -Scand inav im ldeeting 

on Genetics and Legal Medicine he ld  i n  Copenhagen assessed  t h e  

accriracy o f  f i n d i n g s  based on each o f  t h e  b lood  group t e s t s  employed 

i n  determining p a t e r n i t y  and t h e s e  f i g u r e s  were brought up t o  d z t e  

i n  1958 a_uld 1961, I n  Appendix 13 we s e t  o u t  t h e  c u r r e n t  assessment 

o f  t h e  accuracy o f  t h e  va r ious  t e s t s  made by t h e  Inter-Scandinavian 

Meeting. 

opinion o f  a h i g h l y  q u a l i f i e d  s p e c i a l i s t  i n  b lood  grouping t h a t  

t h e  chances o f  t h e  MIT t e s t  being accu ra t e  were i n  t he  o r d e r  o f  

lOO,OOO t o  1, 

int roduced b lood  grouping machines which are used i n  conjunct ion 

with c l m s i c a l  methods 2nd which may w e l l  t o t a l l y  e l imina te  obse rve r -  

C r i t i c i s m  has  been made of blood t e s t  evidence because of 

Lord Piheatley i n  Imre v. I t i t c h e l l  Y (75) ,  accepted t h e  
-A- 

Even g r e a t e r  accuracy i s  expected f rom t h e  r e c e n t l y  

e r ror .  To d iscount  t h e  value o f  b lood  t e s t  evidence on t h e  b a s i s  o f  

chances o f  e r r o r  o f  th is  order seems t o  us t o  be e n t i r e l y  

u n r e a l i s t i c P  \!'e regrtrd it as u n l i k e l y  that t h e  cour t ,  i n  detsrminin:; 

p a t e r n i t y  i s s u e s ,  reaches d e c i s i o n s  with anything l i k e  a comparablz 

degree of  accuracy, hampered as i t  o f t e n  i s  by pe r ju red  evidencel 

t h e  notor ious  u n r e l i a b i l i t y  o f  human observa t ion  and r e c o l l e c t i o n  

- __I.-. u . l  --- 
74. Sec para ,  4 o f  Appendix A. 

75. 1958 S,L.T. 57 at 59. 
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and the s t r i c t  presumption o f  legiti-macy, One has only t o  qons ider  

t he  reriarks o f  t h e  judges whom we quoted e a r l i e r  i n  t h i s  Pzper  t o  

r e a l i s e  that  c o r r e c t  f i nd ings  2s t o  p a t e r n i t y  a re  sometimed 

extremely e l u s i v e  as t h c  l ~ w  s t m d s  t od8,y. 

( d )  --_I_ Adminis t ra t ive  Problems 

56. 

which would have t o  be made etich y c c r  woulb be out of a l l  p ropor t ion  

t o  t h e i r  value, It is ,  o f  course,  d i f f i c u l t  at  t h i s  s t a g e  t o  

es t imate  s x c u r a t e l y  t h e  nlumber o f  blood t e s t s  which would be 

ordered  annixdly,  t h e  c o s t s  o f  t h e  t c a t s  and whether there  wculci be 

a s u I f i c i e n t  number o f  expe r t s  and c e n t r e s  a v a i l a b l e  for the t e s t s  

to be conducted properly.  These are all quGstions on which vie arr3 

anxious t o  obt;,in in formct ion  and zdvice and on which we hope t o  

o b t a i n  guidcnce f r o m  t h e  experience o f  o the r  coun t r i e s ,  Our 

i n i t i a l -  T~ievi  i s  t ha t  t h e  n m b c r  o f  t e s t s  would not  be excess ive ,  

The r r a jo r i ty  mould undoubtedly be made i n  connectiori with 

c f f i l i a t i o y i  proceedings o f  ivvhich we n w e  seen  that  t h e r e  viere 

approximsAtely 9,0013 i n  1965. V:e would not e q c c t  t h e r e  t o  be a 

g r e a t  nmiber o f  t e s t s  made i n  covlnection with d ivorce  proceedings.  

A s  for n u l l i t y  s u i t s  and l eg i t imacy  d e c l a r z t i o n s ,  i n  1965 t h e r e  

werc only 21 p e t i t i o n s  for n u l l i t y  on t h e  grounds of Ihe m i f e ' s  

pregnancy by another  m a i l  a t  the d z t e  o f  t h e  mnrrizge and p e t i t i o n s  

f o r  l eg i t imacy  d e c l a r a t i o n s  nunbcr zpproximztely t h e  s'zme, Apart 

from a f f i l i a t i o n  proceedings iiie do  not expect that  t h e  number o f  

cases i n  which blood t e s t s  wou.ld be ordered could exceed I00 p e r  

annum, 

It has been suggested t ha t  t h z  number o f  blood tes t s  

57 0 So far as a f f i l i z t i o n  proceedings are concerned .;he 

d e t e r r e n t  e f f e c t  of t h e  cour t  having power t o  order blood 'zests 

must not be overlooked; a claimant  would be l e s s  l i k e l y  t o  bririg 

proceedings ag, inst  2 man mho, she  knew, could not p o s s i b l y  bc the 
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father, 

Ohio over the period from 1948 to 1961 (inclusive) is perhaps a 

useful guide. 

paternity cases but in only 734 of these mere blood tests ordered, 
Judge Walter G. Whitlach and Dr. Roger W a  Marsters, in analysing 

The experience of the Cuyahoga County Juvenile Court of 

During this period the court handled some 12,000 

these figures, (76)  commented on the relatively l o w  number of 

cases in which blood tests were ordered (which tney f o u n d  

particularly surprising as the accused, in Ohio, has the right t o  

demand tests) and concluded from the evidence available to them 

that in the great majority of cases the accused knew, o r  thought 

he knew, that he was the fath3er of the child concerned. 

E. SUrmlARY -I__ OF SUGGESTIONS 

58. The presumption o f  :legitimacy should be rebuttable on a 

balance of probabilities and :not only on proof beyond all 

reasonable doubt, (paras. 12-15) 

59. 
of probabilities. (para. 16) 

Adultery should be capable of being proved on a balance 

60. Even if s.43(2) of the tlatrimonial Causes Act 1965 

remains in force it should be clearly provided that the section 

will not operate to justify a r e f u s a l  to undergo a blood test, 

(paras. 50-53) 

61, (a) In all civil cases where patsrnity is in i s s u e  and b l o o d  

test evidence is not already available the court s h o u l d  

have the power to order blood tests to be carried out on 

the partios to the action and on the child concerned. 

(paras 27-33) 

(b) It is for consideration whether the court should have 

the power to order 'blood tests to be made on persons 

who are not parties to the action. (para, 28) 

( c )  In affiliation procl2edings the complainant should 

76. (1962)  14 Western Reserve Law Review 115. 
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! p e r h a p s  be e n a b l e d  t o  p r o c e e d  against more than one 

d e f e n d a n t  and a d e f e n d a n t  should be able t o  jo in  

o t h e r  men who h e  t h i n l c s  a r e  p o s s i b l e  f a t h e r s ,  ( p a r a ,  29) 

( d )  I n  a f f i l i a t i o n  p r o c e e d i n g s  e i t h e r  p a r t y  s h o u l d  have I 

the  r igh t  t o  r e q u i r e  that -thc c o u r t  s h o u l d  o r d e r  b lood  

t e s t s ,  b u t  i n  a l l  o t h e r  czses the  d e c i s i o n  whe the r  or 

n o t  t o  o r d e r  t e s t s  should be ia  he c o u r t ' s  d i s c r e t i o n .  

( p a r a s .  31-33) 

( e )  The c o u r t  s h o u l d  a c c e p t  an e x c l u s i o n  r c su l t  f rom b lood  

t e s t s ,  as e v i d e n c e  o f  n o n - p a t e r n i t y  unless it has 

r e a s o n  t o  d o u b t  t h e  a c c u r a c y  o f  t h e  t e s t s  ( i n  which  c a s e  

i t  s h o u l d  o r d e r  f r e s h  t e s t s  t o  be c a r r i e d  ou t )  or 

unless e x p e r t  e v i d e n c e  j u s t i f i e s  t he  c o u r t  i n  doubting 

the v a l i d i t y  of t h e  c o n c l u s i o n s  drawn from the  t e s t s  b) 

t h e  e x p e r t s  c a r r y i n g  out those  tes ts .  (para. 34) 

( f )  A n o n - e x c l u s i o n  r e s u l t  s h o u l d  be a d m i s s i b l e  as c v i d e n c e  

from which  t h e  c o u r t  c3r-i draw s u c h  i n f e r c w e s  as i t  

t h i n k s  j u s t i f i e d .  In  a f f i l i c t i o n  p r o c e e d i n g s  the 

r c q u i r c m e n t  s h o u l d  be t h c t  t h e  evidence o f  t he  

c o m p l a i n a n t  must be c o r r o b o r a t e d  by some o t h e r  material 

e v i d e n c e  and  n o t  ccarroboratcd ii? some l t m a t e r i a l  

p a r t i c u l a r .  ( p a r a  351 

( g )  A r e f u s a l  by a p a r t y  t o  comply with an o r d e r  of  t he  

court  directing thc making of blood tests should be 

c o n s i d e r e d  by the c o u r t  as e v i d e n c e  against t he  party 

refusing unless t h e  c o u r t  r e g a r d s  such r e f u s a l  as 

j u s t i f i e d  on r e l i g i o u s  or h e a l t h  groui ids ,  ( p a r a ,  36)  

Where a p a r t y  u n r e a s o n a b l y  r e f u s e s  t o  comply w i t h  an (h) 

o r d e r  o f  the  c o u r t  d i r e c t i n g  that p a r t y  or thc. c h i l d  
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t o  unde rgo  a b lood  t e s t  t h e  c o u r t  s h o u l d  be e n t i t l e d  

t o  d i s r ega rd  t h e  p r e s u m p t i o n  o f  l e g i t i m a c y  and  draw 

s u c h  i n f e r e n c e s  o f  f s c t  as t o  t he  l e g i t i m a c y  o f  t h e  

c h i l d  as it t h i n k s  wzirrac-bed. ( p a x .  37) 

A c h i l d  cf 16  or over  s h o u l d  be c a p a b l e  o f  g iv ing  a 

v a l i d  c o n s e n t  t o  a b:Lood t e s t ;  s p e c i a l  r u l e s  would 

a p p l y  where  c o n s e n t  on b e h d f  o f  a n  i n f a n t  was r e f u s e d  

( s e e  p a r a .  39) .  S p e c i a l  r u l e s  would a l s o  have t o  be  

i n t r o d u c e d  c l a r i f y i n g  t h e  g o s i t i o n  where c o n s e n t  on 

b e h a l f  o f  a m e n t a l l y  ( d i s o r d e r e d  p e r s o n  was r e q u i r e d .  

( s e e  p a r a .  40) 

There  s h o u l d  be  power t o  p r e s c r i b e  by r u l e  how tes t s  

( i )  

( j )  

s h o u l d  be c a r r i e d  ou t .  ( p a r a .  41) 
(k) The p e r s o n s  whose blood i s  t o  be  t e s t e d  s h o u l d  a t t e n d  

tog2 t ;he r  b e f x e  a m e d i c a l  p r a c t i t i o n e r  a p l o i n t e d  by the 

c o u r t  f o r  t h e  t a k i n g  o f  b lood  s m p l e s ,  t he  t e s t s  

t h e m s e l v e s  b e i n g  c a r r i e d  o u t  at d e s i g n a t e d  c e n t r e s .  

sa feguzt rds  a g a i n s t  i m p e r s o n a t i o n  night be t h o s e  s u g g e s t e d  

i n  p a r a ,  44c  

A s t a t u t o r y  d e c l a r a t i o n  c o n c e r n i n g  r e c e n t  i l l n e s s e s  

and b lood  t r a n s f u s i o n s  s h o u l d  be made by e a c h  p e r s o n  

whose b lood  i s  t o  be  t e s t e d ,  ( p a r a .  41) 

The r e s u l t  o f  b lood  t e s t s  s h o u l d  be communicated t o  

t h e  c o u r t  i n  t h e  form o f  ct s t a n d a r d  c e r t i f i c a t e .  It 

, 

(1) 

( m )  

should be  open t o  the  p a r t i e s  t o  c r o s s - e x m i n e  t h e  r;.ledical 

e x p e r t  i s s u i n g  t h e  c e r t i f l c a t e .  (paras. 42-43) 

(n) The c o u r t  s h o u l d  have a d i s c r e t i o n  t o  o r d e r  p,..yment of 

t he  c o s t s  of  b lood  t e s t s  as it  th inks  f i t .  

All c i v i l  p r o c e e d i n g s  commenced a f t e r  t he  coming i n t o  

f o r c e  o f  t h e  n e c e s s a r y  l e g i s l a t i o n  s h o u l d  be  s u b j e c t  

t o &  changes  i n  t h e  law proposed  i n  t h i s  Summary o f  

(paras. 46-47) 

( 0 )  
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S u g g e s t i o n s .  

62. We vi ish t o  acknowledge o u r  i n d e b t e d n e s s  t o  Mr. J u s t i c e  

Ormrod who hiLs g i v e n  us  v a l u z b l e  i n f o r m a t i o n  on t h e  l e g d .  m d  

s t i l l  more t h e  m e d i c a l  a s p e c t s  o f  b lood  g roup  t s s t i n g .  

63. 

t h e  s u b j e c t  o f  i l l e g i t i m a c y  2nd t h a t  i t  does  no t  d e a l  w i t h  

a f f i l i r t i o n  p r o c e e d i n g s  i n  d e t a i l ,  These  s u b j e c t s  m e y  o f  c o u r s e ,  

e x t r e m e l y  i m p c r t a n t  2nd they are n o t  b e i n g  i g n o r e d .  

men t ioned ,  t h e  R u s s e l l  Committee hzs a l r e a d y  r e p o r t e d  on t h e  Law 

o f  S u c e s s i o n  i n  R e l a t i o n  t o  I l l z g i t i m a t e  l i c r s o n s ;  t h e  S o c i e t y  o f  

P u b l i c  T e a c h e r s  of Law has p u t  i n  h m d  a n  i n q u i r y  for u s  i n t o  t h e  

whole problem of t h e  l e g a l  s t a t u s  o f  i l l e g i t i m a t e  c h i l d r e n  m d ,  i n  

z c c o r d m c e  w i t h  i t e m  X I  of o u r  F i r s t  Programme, t h e  Home S e c r e t a r y  

has a p p o i n t e d  a Committee,  u n d e r  t h e  c h a i r a m s h i p  o f  JIiss J e a n  

Grzham H o l l ,  t o  s t u d y  f i E z n c i d  l i m i t s  , i n  M a g i s t r a t e s  Orders i n  

Domest ic  and B f f i l i L - t i o n  P roceed in , s .  

We a p p r e c i c t e  t h 2 , t t h i s  Pc,per has a v e r y  nEtrrow b e a r i n g  on 

A s  u e  h a v e  

64. The L m  Commission w i l l  be  g r a t e f u l  i f  all c o m i c n t s  on 

this P a p e r  c a  be  s e n t  i n  by 15th Deceinber 1967. 
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APPZNDIX A 

TEE NRTU-~E _-----_ OF BLOOD -- G R ~ U P  EVIDENCZ ---U- (e-r-a. 5,> 
---a 

1. The ex i s t cnce  o f  blood. groups,  f i rs t  dcnonstrated 

(77) 

a t  

t h e  b e g i n n i x  of  t h i s  century by Lands te iner ,  explained t h e  

h i t h e r t o  u n i n t e l l i g i b l e  d i s a s t e r s  ( such  as dea th  o r  severe  i l l n e s s )  

which occurred f r equen t ly  when b l o o d  t r a n s f u s i o n s  were given t o  

p a t i e n t s .  

wi th  b l o o d  serum t h e  r e d  c e l l s  o€ t h e  b l o o d  formed dense c l u s t e r s ,  

a phenomenon known as  a g g l u t i n a t i o n ,  but t h a t  sometimes wi th  the  

same serum no a g g l u t i n a t i o n  occurred. 

t h i s  t h a t  t h e  r e d  b l o o d  c e l l s  must conte in  d i f f c r e n t  chemical 

substances and t h a t  a g g l u t i n a t i o n  occurs when t h e  c e l l s  contain 

a chemical which i s  vlincompatibletl  with t h c  b l o o d  scrum being 

used i n  t h e  experiment. 

i n t o  f o u r  s p e c i f i c  groups,  which hc termed 0, A, B and AB, and t h a t  

blood f r o m  one group was e i t h e r  compatible o r  incompatible with 

b l o o d  f r o m  one o r  more of t h e  o t h e r  groups according t o  a 

p r e d i c t a b l e  p a t t e r n .  

s e v e r a l  o the r  systems o f  b l o o d  groups have been found, inc luding  

t h e  &IN and Iihesus systems. The substances which d i f f e r e n t i a t e  

t h e s e  groups cannot9 a 6  y e t ,  be i d e n t i f i e d  i n  terms o f  t h e i r  

chemical c o n s t i t u t i o n  but  t h e i r  presence o r  absence cFn be shown 

by t h e  techniquc o f  agglu t ina t i .on  which we have mentioned. 

2. Subsequently, o t h e r  t p c s  of  t e s t s ,  such 2s t h e  Ilp and 

Gc t e s t s  have been evolved. With t h e s e  t h e  technique i s  e n t i r e l y  

d i f f e r e n t ,  for complex p r o t e i n s  i n  t h e  b l o o d  a r e  s epa ra t ed  out 

End i d e n t i f i e d  by a process  c a l l e d  e i e c t r o p h o r e s i s .  

depends upon t h e  f a c t  t h a t  t h e  chemicals concerned can be 

Lands te iner  f o u n d  t h a t  sometimcs when b l o o d  was mixed 

Landsteiner  deduced f r o m  

He found  t h a t  he could c l a s s i f y  a l l  blood 

Since Lands te ine r ' s  o r i g i n a l  discovery 

This process  

made t o  
- - _Y y____ -_y__-__p_. 

--a- - - -- - ---8__- 

77. We a r e  g r e a t l y  indebted  t o  t he  doc tors  and o t h e r  expe r t s  
who have helped u s  i n  t h c  p repa ra t ion  o f  t h e  m a t e r i a l  i n  
t h i s  Appcndix ( s e c  supra n. 1 ) 



move through a medium such a s  s t a r c h  g e l  by an  e l e c t r i c  f i e l d  

and t h a t  they move a t  d i f f e r e n t  r a t e s ,  dependent on t h e i r  mole- 

c u l a r  s i z e .  Thus Xp-1 t a k e s  up a c h a r a c t e r i s t i c  p o s i t i o n  i n  t h e  

g e l  some d i s t ance  f r o m  Hp-2 and t h e  t w o  substances can be separ- 

a t e d  f r o m  each o the r ,  

3 .  The value of our knowledge o f  b l o o d  groups f o r  t h e  

determinat ion o f  p a t e r n i t y  l i e s  i n  t h e  f a c t  t h a t  t h e  d i f f e r e n t  

f a c t o r s  present  i n  each group a r e  t r a n s n i t t e d  f r o m  one gene ra t ion  

t o  another  by t h e  recognised p r i n c i p l e s  o f  he red i ty .  

i n h e r i t a n c e  of blood groups has been e s t a b l i s h e d  wi th  a h igh  

degree o f  c e r t a i n t y  by an enormous mass o f  r e sea rch  i n  many 

c o u n t r i e s ,  involv ing  many thousands o f  f a m i l i e s ,  and t h e  r e s u l t s  

o f  t h e s e  experiments a r e  completely i n  accord wi th  t h e  accepted 

rules of g e n e t i c s .  Without embarking on a d e t a i l e d  d i scuss ion  

o f  t h e  mechanism of h e r e d i t y  a b r i e f  d e s c r i p t i o n  can be g iven  of 

how t h i s  mechanism a p 2 l i e s  t o  t h e  i n h e r i t a n c e  o f  b l o o d  groups. 

In  t h e  nucleus o f  every normal  human body c e l l  (except  i n  t h e  

germ cells,ie. ova and spermatozoa) t h e r e  a r e  46 v i s u a l l y  

i d e n t i f i a b l e  bodies known as chromosomes, arranged i n  23 p a i r s ,  

each chromosome o f  t h e  p a i r  having t h e  same shape a s  t h e  o ther .  

Thcse chrcmosomcs cacli ca r ry  a number o f  smal le r  bodies c a l l e d  

genes and, put  very simply, t h e  t ransmiss ion  o f  every i n h e r i t e d  

c h a r a c t e r i s t i c  from one genera t ion  t o  another  depends upon t h e  

t ransmission o f  the  corresponding gene o r  groups of  genes. 

The l iman germ cells con ta in  o n l y  23 chromosomes, o f l y  o n e  o f  

each p a i r  o f  chromosomes from t h e  normal 46-chromosomc nuclcus 

being used i n  t h e  formation o f  t h c  germ c e l l  nuclcus.  L e t  us 

t a k e ,  by way o f  i l l u s t r a t i o n ,  a f a t h e r  who has  t h e  r r O s r  f a c t o r  i n  

each o f  t h e  r c l evan t  p a i r  o f  chromosomes and a mother who has  

t h e  r c A i c  f a c t o r  i n  one chromosone o f  t h e  r e l evan t  p a i r  and t h e  'r07t 

f a c t o r  i n  t h e  o t h e r  chromosome o f  t h a t  p a i r .  When t h e  p a i r e d  

chromosomcs d iv ide  i n  t h e  formation of  germ c e l l s  t h e  f a t h e r  

w i l l  produce germ c e l l s  which can. o n l y  con ta in  t h e  r t O t r  f a c t o r .  

The mode of 
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The mother can, however, produce germ c e l l s  with e i t h e r  t h e  rrA'r 

f a c t o r  or t h e  l tO"  f a c t o r g  depending on which chromosome o f  the 

p a i r  t h e  germ c e l l s  take .  The diagram below shows t h e  poss ib l e  

combin.ation o f  f a c t o r s  which t h e  c h i l d  o f  t h i s  mother a.nd f s t h e r  

can have, dep?n.ding on which germ c e l l  f r o m  t h e  f a t h e r  f e r t i l i z e s  

which germ c e l l  f r o m  t h e  mother. (It shou.Ld be borne i n  mind t h a t  

when a gzrm c e l l  i s  f e r t i l i z e d  by another  germ c e l l  t h e  23 

chromosomes i n  each germ c c l i  p a i r  t o  g ive  an embryo with t h e  

normal 46 chromosoncs). 

Fa ther  -- 

Normal c e l l  

I I 

I I 

It can be seen t h a t  

t h c  rtBrt f a c t o r .  If 

chromosomes c o n t a i n .  

0 0 . % 

/ I . 2. 

4 \ . 0 . #L'. . / - / Poss ib l e  o f f s p r i G g ' w  ~ 

t h e  c h i l d  o f  t h e s e  two pa.rents cannot p o s s e s s  

it does, then. t h e  f a t h c r  must be a man whose 

t h e  ItBrs f z c t o r  znd cannot be t h e  man i n  our 

i l l u s t r a t i o n .  In Appendix E wc s c t  out f u r t h e r  diagrams ( d e a l i w  

o n l y  with t h e  AB0 and MPT systems) showing poss ib l e  and impossible 

combinations o f  f a c t o r s  i n  ch i ld ren  o f  pa ren t s  whose AB0 or lllN 

groups a r e  xnown. 

4. There i s ,  t h e o r c t i c a l l y ,  a p o s s i b i l i t y  t h a t  i n  d iv id ing  

t o  f o r m  germ c e l l s  t h e  chromosomes a n y  undergo a change i n  chemical 

composition s o  t h a t ,  for example, a chromosome con t s in ing  t h e  0 

f a c t o r  could change t o  possess  t h e  B f a c t o r  i n s t ead .  

t h i s  change, termed a mutat ion,  were t o  occur i t  would i n v a l i d a t e  

t h e  reasoning behind t h e  diagram i n  t h e  preceding paragraph. 

However, mutations i n  n a t u r e  a r e  known t o  be extremely r a r e  and s o  

f a r  as b l o o d  f a c t o r s  a r e  concerned o n l y  one such case has  becn 

demonstrated i n  a l l  t h e  m i l l i o n s  o f  C C ? S ~ S  i nves t iga t ed .  Even t h a t  

C l c a r l y  if 
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one i s  not r e g a r d e d . b y  t h e  l e a d i n g  a u t h o r i t i e s  i n  t h i s  c o u n t r y  
( 7 8 )  a s  more t h a n  f a i r l y  c o n v i n c i n g  

5. A s econd  f a c t  which  b e a r s  on t h e  r c l i a b i l i t y  o f  b l o o d  

t e s t s  i s  t h a t  i n  any l a b o r a t o r y  t e s t  t h z r c  i s  t h e  p o s s i b i l i t y  

of  human o b s e r v e r - c r r o r ,  However, a v a s t  e x p c r i e n c c  o f  t h c  

t e c h n i q u e s  o f  b l o o d  g r o u p i n g  h a s  bccn  a c q u i r e d  i n  c o n n e c t i o n  

w i t h  the  b l o o d  t r a n s f u s i o n  s e r v i c e s  i n  many c o u n t r i e s .  While 

o b s e r v z r - e r r o r  i s  a lways  a p o s s i b i l i t y ,  t h i s  can  be v i r t u a l l y  

e l i m i n a t e d  by r e p e a t i n g  t h e  t c s t s  on s c v e r a l  samples  o f  b l o o d  

and i n  any e v e n t  t h e  r i s k  o f  o b s e r v e r - e r r o r  i s  p r o b a b l y  less t h a n  

t h a t  involved i n  t h e  i d e f i t i f i c a t i a n  o f  f i n g e r  p r i n t s .  The 

e x p e r i m e n t a l  a c c u r a c y  o €  t h e s c  t e s t s  t o  e s t a b l i s h  b l o o d  g r o u p s  

h a s  b c c n  p u t  by t h e  I n t e r - S c a n d i n a v i a n  ?,!Icetin;: on G e n e t i c s  and  

Legal Medic ine  a t  99.9 to 99.99/0 dl (79)  p r o v i d e d  t h o t  t h e  t e c h n i q u e  

i s  impeccab lc .  To c n s u r c  t h a t  t h e  t e c h n i q u e  i s  impeccab le  

e v i d e n c e  i n  p a t e r n i t y  c a s e s  s h o u l d  o n l y  be p r o v i d e d  by s e r o l o g i s t s  

who arc s p e c i a l l y  s k i l l e d  i n  t h i s  c l a s s  o f  work. 

6. We have  s c e n  how b l o o d  g r o u p s  c z n  be d e t e r m i n e d  and how 

t h e  t r z n s r n i s s i o n  of f a c t o r s  f r o m  one g e n e r a t i o n  t o  a n o t h a r  works 

i n  p r i n c i p l e .  A d d i t i o n a l  v a l u a b l e  e v i d e n c c ,  s o  f a r  a s  p a t e r n i t y  

findiws a r e  c o n c e r n e d ,  i s  p r o v i d e d  by a s t a t i s t i c c l  a n a l y s i s  o f  

t h e  d i s t r ibu t ion  o f  f a c t o r s  i n  t h e  p o p u l a t i o n  o f  m y  c o u n t r y .  In 

England  t h e  d i s t r i b u t i o n  o f  t h e  AB0 g r o u p s  i s  a p 2 r o x i m a t e l y : -  

0 - 46% 

A - 41% 

B - 876 

AB - 3% 

S t a t i s t i c a l  c a l c u l a t i o n s  show t h a t  u s i n g  tlzcse g r o u p s  a lone  t h e  

chances  o f  b e i n g  a b l e  p o s i t i v o l y  t o  c x c l u d e  a g i v e n  man a v e r a g e  

about 17% a l t h o u g h  i f  t h e  c h i l d  i s  g roup  3 o r  AB a g r c a t e r  p r o p c r -  

t i o n  of men would b e  e x c l u d e d  a s  s o  few Xnglishmen have  B t o  g i v e .  

79 e 

l iacc and Sange r  - Blood Groups i n - M a n  4th E d i t i o n  

See para .  55, 

(1962).  
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'7 0 S i n c e  i l 2 n d s t e i n e r ' s  o r i g i n a l  d i s c o v e r y  and  p a r t i c u l a r l y  

s i n c e  1940, 3 cons idcarable  ,rumbe- o f  other b l o o d  groups  have  

b e m  d i s c o v e r e d ,  i . e .  a c o n s i d c r a b l e  number o f  o t h e r  c h e m i c a l  

subs t ance : ;  have  been shnvrn t o  e x i s t  on  t h e  r e d  c e l l s  t h o u g h  a s  

y e t  t h e  d2.ffere.i.ccs can bc dc te r i3 i9ed  o n l y  by s e r o l o z i c a l  t e s t s .  

These s u b s t z n c e ; =  a r e  i i l h c r i t e 6 .  i ndepend-en t ly  of  one a n o t h e r  a.nd 

s o  zre d e s c r i b e d  a s  c l i f f c r e n t  b l o o d  groL:p s y s t e m s  e The r e l e v a n t  

o n e s  for 2etcrv-n in ; ;  p , i .~en tage  are s e t  o u t  below t o g e t h e r  

with the curnulacivc c.iicnces o f  e x c l u d i n g  a given person by 

determining the  group o f  t h e  c h i l d  and  o f  t h e  mothe r  and  p u t a t i v e  

f a t h e r  i n  c a c h  s y s t e r 9  i f  a l l  t k c  a v a i l a b l e  t e s t s  a rc  employed. 

17.6 17.6 

23.9 37.2 

25.2 53.0 

3.7 54.8 

3.3 56.3 

4 0 7 58.4 

2.0 59*6  
1 I r,i\ 

It must be rene!;:bcr2d t h a t  -thLs t a b l e  a p p l i e s  o n l y  t o  Englishmen 

t o  W e s t e r n  Zurope.r_.s. 

8. In. ind:i.-;.idual c a s e s  t he  prospects of a x c l u s i o n  may be 

C o n s i C e r s b l y  h igher  t h a n  t h e  f i g u r e s  i n  the t a b l e ,  i f  e i t h e r  t h e  

c h i l d  o r  t h e  pu-kative f a t h e r  i s  found t o  have  a n  uncommon b l o o d  

g roup  o r  a c o m b i n a t i o n  o f  uncommon groups. 

chance  ~f two u!. :rclated  me:^ havi ,w t h e  same c o m b i n a t i o n  o f  uncom-ion 

-I 

In extreme cases the 

~ r o v - p s  m y  Se a? l o w  a s  1 .G i n  one hundred m i l l i o n .  

the el-ance m y  IC of  t he  o r d e r  o f  1 i n  t e n  t h o u s a n d  o r  'I i n  f i f t y  

t h o u s a n d .  

I n  o t h e r  cases  

In  svch c z s w  p r o o f  t h a t  b o t h  c h i l d  and p u t a t i v e  f a t h e r  
- - - _U 

80. K o d i f i e d  f r m  Race and  Sanger ,  supra-. 
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have  t h e  same r a r e  o r  v e r y  r a r e  Combinat ion i s  v a l u a b l e  p o s i t i v e  

e v i d e n c e  t h a t  t h e  p u t a t i v e  f a t h c r  i s  i n  f a c t  t h e  f a t h e r .  

9. Thc b l o o d  g r o u p s  n c n t i o n c d  i n  t h e  t a b l e  above a r e  all 

b a s e d  on c h e m i c a l s  found on t h e  r e d  c e l l s  o f  t h e  b lood .  The re  a r e ,  

i n  a d d i t i o n ,  o t h e r  c h m i c a l  s u b s t a n c e s  which  can  be i d e n t i f i e d  i n  

t h e  b l o o d  serum io c. , t h e  l i q u i d  component o f  t h e  b lood .  

s u b s t a n c e s  have  a l s o  been shown t o  be t r a n s n i s s i b l c  f rom one 

g e n e r a t i o n  t o  m o t h e r  i n  acco rdance  with t h e  rules of  h e r e d i t y  

and  c a n  t h c r c f o r e  a s s i s t  u s  i n  t h e  d o t e r n i n a t i o n  o f  parentage. 

A s  we a l r e a d y  b r i e f l y  s t a t e d ,  t h e  t e c h n i q u c s  i n v o l v e d  a r c  q u i t e  

d i f f e r e n t  f rom t h o s e  u s e d  i n  t h e  i d e n t i f i c a t i o n  o f  b l o o d  g r o u p s ,  

b u t  t h e y  a r e  equally r e l i a b l e  i n  s k i l l e d  hands .  

s t a n c e s  a r e  now b e i n g  u s e d  i n  p a t e r n i t y  c a s e s  and  have  b e e n  

approved  by t h e  m e d i c o - l e g a l  m t h o r i t i e s  of  Denmark a n d  o t h e r  

S c a n d i n a v i a n  c o u n t r i e s .  These  a r c  t h e  H a p t o g l o b i n  groups and  

Gc g roups .  It i s  p o s s i b l e  t o  c l a s s i f y  all samples  of s e r a  i n t o  

tlwee h a p t o g l o b i n  g r o u p s  and th ree  G c  groups d e s c r i b e d  as H p , I - ? ,  

Hp 1-2 and Hp. 2-2 and Gc. 1-1 , Gc. 1-2 and  G c .  2-2. Approx ima te ly  

15% o f  t h e  p o p u l a t i o n  o f  R c s t c r n  &rope  a r e  Hp.1-1, 47% are  Hp.1-2 

and  36% a r e  Hp.2-2. 

e r r o n e o u s l y  a l l e g e d  t o  be  t h e  f a t h c r  o f  t h c  c h i l d  and t h e  Gc groups 

e x c l u d e  15%. 

of one a n o t h c r  and  o f  t h e  groups men t ioned  b e f o r e , t h e  c o n b i n e d  

e x c l u s i o n  r a t e  i f  these t e s t s  are used a l s o  is rcliscd f r o m  59.6% 

( s c e  t a b l e  above)  t o  a p p r o x i n a t e l y  72$. The h a p t o g l o b i n  and  Gc 

t e s t s  have  t o  be u s e d  c a r e f u l l y ,  f o r  h a p t o g l o b i n s  a r e  no t  d e f i n -  

i t e l y  deve loped  i n  a c h i l d  u n d e r  t h r e e  months o l d  and  ill h e a l t h  

may sometimes make i t  d i f f i c u l t  t o  i d e n t i f y  t h e s e  s u b s t a n c e s .  

10. Another  systern o f  b l o o d  g r o u p i n g  i s  t h e  Garma-globul in ,  

a i s c o v e r e d  by Grubb i n  1956. 

normal p e r s o n s  c o u l d  be d i v i d e d  into two groups, G a  (a+) and Grn (a-) 

a c c o r d i n g  t o  w h e t h e r  o r  n o t  t h e i r  serum p r e v e n t e d  a g g l u t i n a t i o n  of 

These  

Two s u c h  sub- 

The h a p t o g l o b i n s  a l o n e  e x c l u d e  18$ o f  men 

S i n c e  the I-Ip and  Gc g r o u p s  a r e  i n h e r i t e d  i n d e p e n d e n t l y  

He showed t h a t  t h e  b l o o d  s e ra  of 

/ 
.i' 

/' 
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2 a . t i - D  c o a t e d  r h e s u s  p o s i t i v e  cells by a n  a n t i b o d y  p r e s e n t  i n  t h e  

serum of  8 p r o p o r t i o n  o f  r h e u m t o i d  a r t h r i t i s  s u - f f a r c r s  and 

o c c a s i o n a l  normal  i n d i v i d u a l s  z b i l i t y  to i n h i b i t  a s g l u t i n a t  i o n  

b e i n g  i n h c r i t c d  a s  a idcnd;lian dominzsnt c l ic?rac tz r .  O t h e r  Gn 

g r o u p s  hpve  s i n c e  b e e n  d i s c o v e r e d .  

u s e d  i n  e v i d e n c e  i n  p a t e r n i t y  cases i n  Norway s i n c c  1962 and a 

t h i r d  f a c t o r ,  Gm (x) has  b c e n  crnployed i n  so~i;1c c o u n t r i e s .  

o f  the  gamma-globulin p r e s e n t  i n  the  n m b o r n  c h i l d  i s  o f  m a t e r n a l  

o r i g i n  and it  i s  n o t  u n t i l  t h e  c h i l d  i s  some months o l d  t h a t  i t s  

Gn g r o u p s  can be d e t e r m i n e d .  

11, WE! u n d e r s t a n d  that  Ghosphogluconutase  g r o u p i n g  i s  

l i k e l y  t o  be employed i n  p a t e r n i t y  t e s t i n g  b e € o r c  v e r y  l o n g .  Here 

t he  l e a d  i s  i n  t h i s  c o u n t r y .  (81)  

b l o o d - t i s s u e  enzymes which i s  a l r e a d y  bcing u s c d  i n  a n t h r o p o -  

l o g i c a l  s t u d i e s  and f o r e n s i c  i d e n t i f i c a t i o n  t e s t s .  

by s t a r c h - g e l  e l e c t r o p h o r e s i s  ( l i k e  t h e  h a p t o g l o b i n  g r o u p i n g )  

followed by 3 s p e c i a l  enzyme s t z i n i n g  technique. 

1 2 .  Xno-thcr g roup  of s u b s t c n c c s  prCszlqt i n  b l o o d  serwn, t h e  

l i p o - p r o t e i n s ,  a r e  z t  p r e s e n t  u n d e r  i n t ens ive  s t u d y  and i t  i s  

p o s s i b l e  t h a t  i n  t h e  nea r  f u t u r e  t h e s e  w i l l  be  v a l u c b l e  i n  t h e  

&:I ( a )  m d  Gri (5) h a v e  b m n  

Most 

T h i s  i s  an i n h e r i t e d  s y s t m  o f  

Grouping  i s  

d e t e r m i n a t i o n  o f  p a r e n t a g e .  

13. 

H o s p i t a l  i s  n l r c a d y  using n computcr  f o r  e x p c r i n e n t s  i n  g e n e r a l  

rncdical scrcei i ing,  i n c l u d i n g  S l o o d  t e s t i h g  (though we u n d e r s t z n d  

that t h i s  d o e s  n o t  i n c l u d e  b l o o d  g r o u p  t c s t i n g )  and i t  i s  by no 

means i m p o s s i b l e  tlmt computers  w i l l  i n  t he  f u t u r e  be u s e d  

e x t e n s i v e l y  i n  b l o o d  group t es t ing .  Not o n l y  would t h i s  s a v e  

t i n e ,  b u t  t h e  c h a n c c s  o€ human error c o u l d  be g r e a t l y  r z d u c e d 7  

The Royal P o s t g r a d u a t e  lkcdica l  School st  t h e  Hammersmith 

and  t h e  c o r r e l a t i o n  and  e l u c i d a t i o n  o f  s t z t i s t i c a l  e v i d e n c e ,  f o r  

e x a n p l c  of the  d i s t r i b u t i o n  of f a c t o r s  m o n g s t  t h e  p o p u l a t i o n  and 

the  d e t e r c i i n a t i o n  of the  number of p o s s i b l e  f a t h c r s  of  a g i v e n  

c h i l d ,  g r e a t l y  f a c i l i t a t e d .  

81. Sue Naturc,  1964, 204, 742. 

- - 
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APPLNDIX L o  
L_- 

Thc fol lowing i s  a t r a n s l a t i o n  o f  t h e  Danish 

ver;;io;l of t h e  Sczndin&T<.ian Gcidc t o  t h e  Forensic  

Evalua t ior i  of B l o o d  Group 2xxaminati.on i n  Legal Cases 

Provided wi th  2.d e qr.3 -L e -1- e chni  ca 1 fa  c i li t i e s and c l ea  r-- 

cut  uneq.uivoca1 r e a c t i o n s ,  t h e  fol lowing w i l l  apply t o  

p a t e r n i t y  exclusions according t o  t h e  d i f f e r e n t  blood 

and serum group  systems, 

1) A1 A2 30 System 

Based on present- Scandinavian da taa ,  t h e  r e l i a b i l i t y  

c , f  p a t e r n i t y  exclusions by t h e  AB0 system may be 

e s t i m t t - d  a t  an  o s d s r  o f  magnitude of 99.99%. 

SuLdivision o f  t h e  A f a c t o r  t n t o  A1 -_ and A2 f a c t o r s  

may demonstrate pa-Lernity exclusions,  t h e  r e l i a b i l i t y  o f  

which based or, present;  Scmd-i.;:svian experience may be 

es t inmt td  zt cin o r d e r  of magni tude o f  99.9$o 

If  t.he subtypes a r e  indeterminable ,  t h e  des igna t ion  

A I s  usEd, I n  t h a t  event 110 conclusion can be drawn 

concerning t h e  h e i x d i t y  ol' 'Ghe subtypes.  

i n s t a n c e s  i n  wh?-ch the exclus ion  by t h e  slnbtypes i s  based 

I n  those  

on c?n A2 charac:er i n  t h e  e 3 i l d ,  B second determination 

o f  t h e  eubtype c;hould oe ?erformed when t h e  c h i l d  has 

a t t a i n e d  t h e  ags of  about 1 2  inonths, 

2 ) System 

8 2 ,  S e e  Wethods of Zorensic Science" 1963 published 

by I n t e r s c i e n c e  Pub l i she r s  Vol.11 p.223.  
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estiiiiated a5 an  order  o f  magni-tKde of 99.99%. 

Based on  p re sen t  experience,  t h e  r e l i a b i l i t y  o f  

exc lus i cns  o f  pa te r r i i ty  by t h e  S f a c t o r  o f  t h e  MN 

system may be est imated a t  an order o f  magnitude 

between 99-99.9$. 

3) €01 Systun 

Easec o.y! present  S c a n d n a v i a n  d a t a ,  t h e  r e l i a b i l i t y  

of p a t e r n i t y  exc lus ions  by t h e  FJI system may be est imated 

a t  an  o r d e r  of magnitude o f  9g09$. 

For  c e r t a i n  types  o f  excl.usion o f  p a t e r n i t y  by t h e  

Rh Sjm-teja t h e  r e l . i a b i l i t g  m u s t  be assumed t o  be some- 

wha5 l o w e r ,  In such cases  a s p e c i a l  eva lua t ion  w i l l  

be performed. 

4 )  Hp System 

Based on present  experience,  t h e  r e l i a b i l i t y  o f  

p a t e r n i t y  exc lus ions  by t h e  Ep system may be est imated 

a t  an o r d e r  or;“ m.jTni-tude o f  9g4g$.  

5 )  K e l l  System, 

Eascd ofi p r e s e l t  experience,  t h e  r e l i a b i l i t y  o f  

p a t e r n i t y  exc lus ions  by t h e  K f z c t o r  may be estimated 

a t  mi order 02 magnitude between 99-99.9$; 

6 )  P Sy,stem 

Eascd O‘=L present  experience,  t he  r e l i a b i l i t y  o f  

pa t e rn i ty  exc lus ions  by t h e  P system may be est imated 

a t  an o r d e r  of magnitude between 99-99a9$. 

7 ) Duffg”System 

Bascd on present  experience,  t he  r e l i a b i l i t y  o f  

p a t e r n i t y  exclus&ons by t h e  Duffy system may be cstim- / 
/ 

a t e d  a t  an  order  o f  magnitude between 99-99.9$. 

/ 8 )  Cases t o  be Evaluated Ind iv idua l ly .  / 

/ 
E s ~ a  c i  SI- t cc?.ni c a l  d i  f f i c u l t  i e s a t  y p i  c a l  ryact ions 
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o r  t h e  l i k e  a r e  met w i t h  w i th in  t h e  systems t r e a t e d  

above, t h e s e  circumstances w i l l  be given i n  t h e  s t a t e -  

ment. A gene ra l  r e l i a b i l i t y  cannot be a t t r i b u t e d  t o  

such cases ,  b u t  each case mus t  be evaluated ind iv id-  

u a l l y .  The same a p p l i e s  t o  t h e  eva lua t ion  i f  exc lus ions  

depend on the use  o f  r a r e  an t i - se ra .  

Exclusions o f  p a t e r n i t y  by t h e  secretor-non-secretor ,  

t h e  Lewis system, t h e  Lutheran system and t h e  Kidd system 

a r e  a l s o  t o  be evaluated ind iv idua l ly ,  among o t h e r  t h i n g s  

because p re sen t  experience i s  s t i l l  r a t h e r  small. The 

same a p p l i e s  t o  t h e  r e c e n t l y  found  Gm and Gc systems e t c . "  

55. 



APPENDIX C - 
AFFIXATION PROCEEDING> - S I L L  1961 

( a s  amended and passed by t h e  House o f  L o r d s )  (Pa rao48)  

h Act t o  empower m a g i s t r a t e s t  c o u r t s  and c o u r t s  

hear ing  appeals  therefrom t o  r equ i r e  t h e  app l i can t  for 

a n  a f f i l i a t i o n  order ,  h e r  c h i l d  and t h e  a l l e g e d  f a t h e r  

t o  undergo blood t e s t s ;  and for t h e  purposes connected 

t h e  revtii t h  

P owe r Upon t h e  hea r ing  o f  an a p p l i c a t i o n  f o r  an 
o f  t h e  
cour t  t o  a f f i l i a t i o n  order  alder t h e  A f f i l i a t i o n  Proceed- 
r e q u i r e  
blood i n g s  Act, 1957, t h e  cour t  may, a t  t h e  reques t  of 
t e s t s ,  

t h e  a l l eged  f a t h e r ,  g ive  a d i r e c t i o n  f o r  t'ne use 

le-(l) 

o f  blood t e s t s  t o  a s c e r t a i n  whether such t e s t s  show 

t h a t  t h e  a l l eged  f a t h e r  i s  excluded f r o m  being t h e  

f a t h e r  o f  t h e  e h i l d ,  and may a t  any t i n e  revoke 

any such d i r e c t i o n  previous ly  given,  

( 2 )  Where a d i r e c t i o n  i s  given under t h i s  

s e c t i o n  t h e  a l l eged  f a t h e r  s h a l l  pay t h e  cos t  o f  

t a k i n g  and t 8s king blood samples f o r  t h e  purpose 

o f  g iv ing  e f f e c t  t o  t h e  d i r e c t i o n  ( inc lud ing  any 

expenses reasonably incur red  by the  mother or by 

any person having the  custody, charge or cere o f  

t h e  c h i l d  i n  t a k i n g  any s t e p s  requi red  o f  h e r  or 

him for -the purpose) ,  bu t  t h e  amount pa id  sha l l  

be t r e a t e d  a s  c o s t s  i ncu r red  by him i n  t h e  pro-  

c e edings . 
( 3 )  The r e s u l t s  o f  blood t e s t s  taken  f o r  t h e  

purpose o f  g iv ing  e f f e c t  t o  such a d i r e c t i o n  sha 11 

( i n  such f o r m  and manner a s  may be p re sc r ibed  by 

r u l e s  made under s e c t i o n  f i f t e e n  o f  t h e  J u s t i c e s  

o f  thc: Peace Act, 1949)  be c e r t i f i e d  t o  t h e  cour t  

by the  person ca r ry ing  o u t  t h e  t e s t s ,  t oge the r  with 
56" 
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h i s  o p i n i o n  on the  q u e s t i m  whether t h e  a l l e g e d  I 

f a t h e r  i s  thereby  excluded frolz being t h e  f a t h e r  

o f  tk,e c h i l d ,  and t h e  c o u r t  shall t a k e  t h e  c e r t i -  

f i c a t e  i n t o  account as evidence i n  t h e ,  proceedings 

o f  t h e  mat te rs  c e r t i f i e d ;  

t e s t s  s o  taken shall .  no t  i n  any e-Jent be t r e a t e d  

but t h e  r e s u l t s  o f  blood 

i n  those  procacdings or Ti? m y  o t h e r  proceedings 

for zn a f f i l i s t i o n  order '  crnder t h e  A f f i l i a t i o n  

Proceedings Act, 1957 ( inc lud ing  Proceedings on 

appea l )  as s a t i s f y i n g  t h c  provis ion  o f  t h a t  Act 

requiTing t h e  mother's: evidence t o  be corroborated,  

( 4 )  I n  any proceedings f o r  an a f f i l i a t i o n  order 

under t h e  A f f i l i a t i o n  Proceedings Act, 1957 ( inc lud-  

i n g  proceedings on appea l )  t h ings  done f o r  t h e  purpose 

of g iv ing  e f f e c t  t o  a d i r e c t i o n  under t h i s  s e c t i o n ,  

whether given i n  those  proceedings o r  n o t ,  may be 

proved by documentary evidence i n  such cases ,  and i n  

such mmner, and s u b j e c t  t o  such condi t ions  88 may 

be provided by yules  made under s e c t i o n  f i f t e e n  o f  

t h e  J u s t i c e s  o f  t h e  Pesce Act, 194ga 

(5) A court  o f  q u a r t e r  s e s s ions  on the  hear- 

i n g  o f  an appeal  a g a i n s t  an a f f i l i a t i o n  o rde r  under 

t h e  A f f i l i a t i o n  Proceedings Act 1957, or a g a i n s t  

the dismissal o f  an  a p p l i c a t i o n  for such an  aff i -  

l i a t i o n  order ,  s h a l l  have t h e  l i k e  power t o  g ive  a 

d i r e c t i o n  under subsec t ion  (1) above as  a m a g i s t r a t e s '  

cour t  has  on t h e  hea r ing  o f  such an a p p l i c a t i o n ,  

and subsec t ions  ( 2 )  and ( 3 )  shall apply accordingly.  

( 6 )  A court  s h a l l  not  give a d i r e c t i o n  under 

t h i s  s e c t i o n  where a previous d i r e c t i o n  has  been 

s o  given by any cour t  i n  r e spec t  o f  t h e  same persons 

and t h e  r e s u l t s  o f  blood t e s t s  taken t o  g ive  e f f e c t  
57 I 



, 

t o  t h e  previous d i r e c t i o n  have been duly  c e r t i f i e d  

t o  t h e  court  g iv ing  t h a t  d i r e c t i o n .  

. 2 , - ( 1 )  Power t o  The Sec re t a ry  o f  S t a t e  may by r egu la t ions  
p r e s c r i b e  
na tu re  and make p rov i s ion  a s  t o  t h e  admin i s t r a t ion  o f  t h i s  Act - 
c ond it i ons 
of blood and t h e  manner o f  g iv ing  e f f e c t  t o  d i r e c t i o n s  under 
t e s t s , e t c .  

s e c t i o n  m e ,  and i n  p a r t i c u l a r  may make provis ion  - 
(a)  f o r  r e g u l a t i n g  t h e  t ak ing ,  i d e n t i f i c a t i o n  

and t r a n s p o r t  o f  b lood  samples; 

f o r  p r e s c r i b i n g  t h e  b lood  t e s t s  t o  be 

c a r r i e d  o u t ,  and t h e  person by whom and t h e  

manner i n  which they  may be carbied o u t ;  

(b) 

( c >  f o r  r e g u l c t i n g  t h e  charges th$t may be made 

for t h e  t a k i n g  or t e s t i n g  o f  sblood samples; 

f o r  secur ing  t h a t  i n  a l l  ccses  t h e  b lood  ( a )  
samples o f  t h e  mother, c h i l d  and a l l eged  

f a t h e r  a r e  t e s t e d  by t h e  same person,  

Thc power o f  t h e  Secre ta ry  o f  S t a t e  t o  make ( 2 )  

r e g u l a t i o n s  under t h i s  s e c t i o n  s h d l  be exe rc i sab le  

by s t a t u t o r y  instrument ,  and on any proposa l  t o  make 

r e g u l a t i o n s  for a purpose mentioned i n  paragraph ( b )  

o f  subsec t ion  (1) above he s h a l l  consu l t  such persons 

or bodies  o f  persons a s  appears t o  him t o  be r e q u i s i t e ,  

Enforce- 3.-(1) Where a c o u r t  g ives  a d i r e c t i o n  under t h i s  
ment o f  
d i r e c t i o n s e A c t ,  2nd t h e  mother o r  m y  person having t h e  custody, 

charge o r  ca re  o f  t h e  c h i l d  f a i l s  without  reasonable  

cause t o  t ake  any s t e p s  requi red  o f  h e r  or hirn f o r  

t h e  purpose o f  g iv ing  e f f e c t  t o  t h e  d i r e c t i o n ,  t h e  

cour t  may disniss t h e  application f o r  t h e  a f f i l i a t i o n  

o rde r  o r ,  i n  t h e  czse  o f  q u a r t e r  s e s s i o n s ,  allow t h e  

appea l  o f  t h e  a l leged  f a t h e r  or, i f  he i s  n o t  t h e  

a p p e l l c n t ,  d i smiss  t h e  appeal ,  

( 2 )  If f o r  t h e  purpose of providing c! b l o o d  

sample for a t e s t  requi red  t o  g ive  e f f e c t  t o  a d i r e c t i o n  
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under t h i s  Act any person w i l f u l l y  and f r audcn t ly  

personates  another ,  or w i l f u l l y  and f r a u d e n t l y  .prof$ 

f e r s  a c h i l d  o t h e r  t han  t h e  c h i l d  naned i n  t h e  

d i r e c t i o n ,  he s l ia l l  be l i a b l e  on convic t ion  on  

indictucnh t o  imprisonment for a t e r n  not  exceeding 

two y e a r s ,  o r  on smmary convic t ion  t o  a f i n e  not  

exceeding one hundred pounds or t o  imprisonment f o r  

3 t e r n  n o t  exceeding t h r e e  months, or t o  bo th .  

Int  erpre-  4 .. In t h i s  Act - 
t a t i o n .  

t he  express ion  " a f f i l i a t i o n  order"  means an o r d e r  

adjudging a aon  t o  be the .  p u t a t i v e  f a t h e r  o f  a c h i l d ;  

t h e  express ion  "a l leged  f a t h e r "  shell mean the 
I 

defendant i n  an  a p p l i c a t i o n  for on a f f i l i a t i o n  order  

under t h e  A f f i l i a t i o n  Proceedings Act 1957. 

t h e  express ion  "b lood  s m p l e s "  s h a l l  Dean b l o o d  taken  

f o r  the  purpose o f  b lood  t e s t s ;  

t h e  express ion  "b lood  t e s t s "  s h a l l  mean t e s t s  c a r r i e d  

o u t  under t h i s  Act, 2nd s h a l l  inc lude  any t e s t  made 

with t h e  objec t  o f  a s c e r t a i n i n g  t h e  i n h e r i t a b l e  

c h s r a c t e r i s t i c s  o f  b l o o d ;  

t he  express ion  "excluded" s h a l l  Dean excluded sub jec t  

t o  t h e  occurrence o f  n u t a t i o n .  

Extent 5. This Act  s h a l l  not  apply t o  Scotland o r  t o  

Northern' I r e l a n d ,  

S h o r t  6. This A c t  may be c i t e d  as t h e  A f f i l i a t i o n  
t i t l e  and 
comence- Proceedings (Blood T e s t s )  Act, 1961, and s h a l l  come 
Dent 

i n t o  f o r c e  on such day a s  t h e  Sec re t a ry  o f  S t a t e  nay 

appoint by o r d e r  made by s t a t u t o r y  ins t rument .  
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APPENDIX D o  

THE USE OF BLOOD TESTS I N  OTHER COUNTRIESe 

1. Prom t h e  comparative m t e r i c l  which we have been 

a b l e  t o  e x m i n e  a t  t h i s  s t a g e  i t  i s  c l e a r  t h a t  t h e  value 

o f  b l o o d  t e s t s  i;: d e t e m i n i n g  i s s u e s  o f  p a t e r n i t y  i s  

recognised i n  many coun t r i e s  2nd t h a t  where cour t s  hzye 

power t o  o rde r  b l o o d  t e s t s  v a ? ! ~ : ~ l e  evieence o f t e n  r e s u l t s  

f r o r a  then.  

Denmark ( 8 3 )  
I 

The r u l e  p a t e r  e s t  quem nup t i ae  deuonstrant  (84) is 
I_ 

2 .  

a p p l i e d  i n  Danish law and can only be r ebu t t ed  by abso lu te  

p r o o f  t h a t  t he  husbnnd has  not  had i n t e r c o u r s e  with t h e  

wife  or t h a t  h i s  p a t e r n i t y  i s  excluded f o r  o t h e r  reasons.  

A s  t h e  husband o f t e n  f i n d s  i t  extremely d i f f i c u l t  t o  

prove t h a t  he has  not  had in t e rcour se  wi th  t h e  wife  h i s  

only chmce  i s  t o  show t h a t  h i s  p a t e r n i t y  i s  otherwise 

excluded, cnd he,  as well a s  t h e  no the r  who wmts t o  prove 

t h c t  m o t h e r  man m y  w e l l  be t h e  f a t h e r  o f  h e r  c h i l d ,  

w i l l  r e s o r t  t o  b l o o d  t e s t s ,  The p a r t  which evidence 

provided by b l o o d  t e s t s  p lzys  c3n be t r aced  f r o n  a 

nwliber o f  cases  which have e s t ab l i shed  a s e t  o f  r u l e s  

which may be b r i e f l y  s u m a r i s e d  a s  follows:- 

( a )  I n  divorce and n u l l i t y  proceedings i f  a wife 

cldrnits lizving h c d  i n t e r c o u r s e  wi th  Denother t han  

h e r  husband, t h e  l a t t e r  m y  rebut  t h e  presump- 

t i o n  o f  l eg i t imacy  by showing t h a t  c? b lood  t e s t  

A neclber o f  t h e  Low Comiission s t a f f  r e c e n t l y  
v i s i t e d  Copenhagen, and had discLxx!:.x!s with D r , K .  
Henningsen, t h e  exper t  s e r o l o g i s t  who. runs t h e  
blood t e s t i n g  c e n t r e  ( s e e  n , l  s u p r z ) ,  Miss I . M ,  
Pe te rsen ,  SE experienced judge i n  p a t e r n i t y  pro- 
ceedings and M r ,  J .Gersing o f  t h e  Minis t ry  o f  
J u s t i c e ,  We a r e  p a r t i c u l m l y  g r a t e f u l  f o r  t h e  
va luable  i n fo rmt ion  which r e s u l t e d  fron t h e s e  
d i scuss ions  
i . e .  t h e  f a t h e r  i s  Kim f a c i e  t h e  husband. This 
i s  t h e  sane r u l e  a s  t h e  English law's presU9lption 

.-- 

o f  l eg i t imacyc  
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excludes him a s  a poss ib l e  f a t h e r .  If,  however, t h e  

wife denies  having had i n t e r c o u r s e  wi th  o t h e r  men 

t h e  f a c t  t h a t  b l o o d  t e s t s  exclude t h e  husband as zl*. 

poss ib l e  f a t h e r  w i l l  not  be conclusive evidence and 

t h e  husband i s  s t i l l  requi red  t o  prove t h a t  t h e  wife  

i s  l y i n g ,  

I n  t h e  equiva len t  o f  OUT a f f i l i a t i o n  proceedings a ( b )  

p u t a t i v e  f a t h e r  w i l l  be excluded even though he has  

had sexual  i n t e r c o u r s e  wi th  t h e  woman a t  t h e  t ime o f  

conception, i . C  blood t e s t s  exclude t h e  p o s s i b i l i t y  

o f  h i s  being t h e  f a t h e r .  On t h e  o t h e r  hand, even 

though t h e  mother admits having had i n t e r c o u r s e  wi th  

o t h e r  men a t  t h e  time o f  conception a m m  mzy he 

he ld  t o  be the f a t h e r  o f  <::a c h i l d  if t h e  o t h e r  

p u t a t i v e  f a t h e r s  a r e  excluded by blood t e s t s  or 

otherwise.  

3.  I n  dea l ing  wi th  -:he p a t e r n i t y  o f  i l l e g a t i m a t e  c h i l d r e n  

Danish law i s  fundamentally d i f f e r e n t  f r o m  o u r  owno The 

Danish i l l e g i t i m a t e  c h i l d  has  t h e  r i g h t  t o  take i t s  f a t h e r ' s  

name and a l s o  has  r i g h t s  of irk e r i t a n c e  f r o m  i t s  f n t h e r .  

N a t u r a l l y  t h e s e  r i g h t s  nake it important t h a t  t h e  p a t e r n i t y  

o f  an i l l e g i t i m a t e  c h i l d  i s  e s t a b l i s h e d  and t h e r e  i s  a duty  

on every woman who g ives  b i r t h  t o  an  i l l e g i t i m a t e  c h i l d  t o  

disclose the  i d e n t i t y  o f  its f a t h e r .  Tkis o b l i g a t i o n  i s  

inposed 03 t h e  woman not  only bemuse  i t  i s  f e l t  t h a t  she 

should not  have t h e  r i g h t  t o  deny h e r  c h i l d  i t s  l e g a l  r i g h t s  

by  r e f u s i n g  t o  r e v e a l  t h e  i d e n t i t y  o f  i t s  f a t h e r ,  but also 

because i t  i s  regarded as  wrong t h a t  t h e  taxpayer  should be 

c a l l e d  upon t o  s u p p o r t  t h e  mother and c h i l d ,  through socj.81 

b e n e f i t  payments, i f  t h e  f a t h e r  can be found and made t o  

con t r ibu ta ,  I n  England t h e  i l l e g i t i m a t e  ch i ld  has ,  a s  y e t ,  (85;) 

n o  r i g h t s  o f  inheritancc,  and t h e r e  i s  no o b l i g a t i o n  on 

t h e  rnoW#ier t o  d i s c l o s e  t h e  i d e n t i t y  o f  t h e  f a t h e r .  A 

85.  See para.  7 s u p r a .  
61. 



second f u n d m e n t a l  d i f f e r e n c e  between o u r  own procedure and 

that of Denmark i s  that i n  t h e  l a t t e r  a m m  who acknowledges 

p a t e r n i t y  o f  an i l l e g i t i m a t e  c h i l d  may be r e g i s t e r e d  as t h e  

f a t h e r  by a pure ly  admin i s t r a t ive  procedure. 

a s t a t u t o r y  duty  t o  c o n t r i b u t e  towards t h e  c h i l d ' s  na in tenance  

without  the m a t t e r  having gone through a cour t  o f  law. If  t h e  

mother e i t h e r  does not  know who t h e  f a t h e r  is ,  

The fa ther  t h e n  hzs 

o r  w i l l  not r e v e a l  

h i s  i d e n t i t y ,  o r  t h e  man she  names denies  being the f a t h e r ,  it i s  

t h e n  the  duty  o f  t h e  cour t ,  a c t i n g  i n  an i n q u i s i t o r i d -  cnpaci ty ,  

t o  t r y  t o  es tab l i sh  p a t e r n i t y ,  

f a t h e r  acknowledges p a t e r n i t y  and t h i s  i s  r e g i s t e r e d  by an 

e n t i r e l y  a d m i n i s t r a t i v e  procedure with none o f  t h e  p u b l i c i t y  o r  

embarrassment t o  t h e  mother of  our a f f i l i a t i o n  proceedings.  

Those cases  which cannot be dea l t  with by t h e  a d m i n i s t r z t i v e  

procedure g o  be fo re  t h e  cour t ,  which conducts the  j u d i c i a l  

i n q u i r y  i n t o  the  p a t e r n i t y  o f  the  c h i l d  concerned. 

proceedings do not t a k e  t h e  E n g l i s h  f o r m  o f  a c o n t e s t  between the  

mother and p u t a t i v e  f a t h e r  and, i n  f a c t ,  t h e  p a r t i e s  are o f t e n  

unrepresented. 

t e s t s  t h e  c o u r t s  have a high degree o f  success  i n  f i n d i n g  t h e  

f a t h e r  i n  t h o s e  cases  which come b e f o r e  them and, coupled with t h e  

a d m i n i s t r a t i v e  procedure,  t h e  pckc rn i ty  of t h e  g r e a t  m a j o r i t y  o f  

i l l e g i t i m a t e  c h i l d r e n  is  e s t a b l i s h e d ,  

I n  approximately 60% o f  cases  t h e  

~ 

_I 

These cour t  

With t h e  h e l p  o f  blood t e s t s  snd an th ropo log ica l  

4. 
and t h i s  involves  something i n  t h e  order  o f  10,000 blood 

samples being t e s t e d ,  

I n  some 2,000 cases 2 year blood t e s t s  are ordered 

All t h e s e  tests are handled by one c e n t r e  

i n  Copenhagen headed by an exper t  s e r o l o g i s t  with a r e l c t i v c l y  

small staff. 
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Gem-ng, Frcnce and Switzer land U_ 

&I_.____I_ 

c'nal1en;ed 011 the .;rounds tha t  the p roba t ive  value o f  

b lood  t -es ts  i s  doubtful .  

I?  e .  ..it i s  c l e a r l y  acce-9-kccl t h a %  blood t e s t s  
c i v e ,  in t he  ne,-;a-Live sense,  r e s u l t s  which 
a re  groved and c e r t a i n  - wovided  t h a t  they 
a r e  c a r r i e d  out by recognised ex-per'cs (who 

which possess  t h e  necessary  complex equipment. I' 

have ex tens ive  experience)  i n  l a b o r a t o r i e s  (SG) 

It appears  t h a t  t h e  presence i n  t h e  c h i l d  and p u t a t i v e  

f a t h e r  o f  t h e  same r a r e  b lood  f a c t o r s  i s  allowed a s  

p o s i t i v e  evidence i d e n t i f y i n g  t h e  man i n  quest ion a s  t h e  

c h i l d ' s  f a t h e r  (87) but such cases  s r e  s t i l l  except iona l .  

United S t a t e s  .-.-- 

6. The cour t s  o f  t h e  major i ty  o f  American S t a t e s  have 

t h e  power t o  o rder  blood t e s t s  t o  prove p a t e r n i t y  i n  P,! y 

case where they a r e  r e l e v a n t .  New York, f o r  example, . 

f i r s t  provided i n  1935 (88) t h a t  blood t e s t s  could be taken  

from t h e  c h i l d  and any p a r t y  t o  the  a c t i o n ,  subsequent ly  

extending the  power t o  app ly  t o  t he  p u t a t i v e  f a t h e r  a s  

w e l l .  Generally althou,.;h t h e  cour t s  can order  blood 

t e s t s  they cannot p h y s i c a l l y  compel t h e  admin i s t r a t ion  o f  

such t e s t s ;  however, Ca l i fo rn ia  has  r e c e n t l y  enacted t h a t  

t h e  cour t  may enforce i t s  order  " i f  t h e  r i g h t s  o f  o t h e r s  

and t h e  i n t e r e s t s  o f  j u s t i c e  s o  r equ i r e" .  (89) In m o s t  

S t a t e s  t h e  evidence i s  admiss ib le  only when it  e s t a b l i s h e s  

86. "De l a  f i l i a t i o n  en d r o i t  allemand, s u i s s e  e t  
_--- -- - . I*. ----e - -.-...- --c_oc.. c- Y ~ --....-.. - -------_--r 

fganqais"  p a r  Georges Holleaux. Travaux4et 
recherches ge L ' I n s t i t u t  de Droit Compare de 
L 'Univers i te  de P a r i s ,  1966. 

87,  LOG, Kbln 13,10,61. M.D.R. 1962, 309. 
88. Ch. 196,  
89. S t a t u t e s  of 1965, Ch. 299, s .892. 
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d e f i n i t e  exclusion and t h e  case i s  decided accordingly;  

b u t  i n  a t  l e a s t  one S t a t e  evidence o f  t h e  p o s s i b i l i t y  

o f  p a t e r n i t y  i s  admitted a t  t h e  c o u r t ' s  d i s c r e t i o n .  The 

e x p e r t s  r e spons ib l e  for t h e  t e s t s  a r e  c a l l e d  a s  wi tnesses  

and may be subjec ted  t o  cross-examination. The S t a t e s  

have varying provis ions  i n  the  event o f  a r e f u s a l  t o  sub-  

m i t  t o  t h e  t e s t .  I n  Ca l i fo rn ia  t h e  c o u r t  may r e so lve  t h e  

i s s u e  a g a i n s t  t h e  p a r t y  who r e f u s e s ;  i n  o the r  S t a t e s  

t h e  r e f u s a l  i s  merely a f a c t  t o  be d i sc losed  t o  t h e  c o u r t .  

7. We s e t  o u t  t h e  r e l evan t  p a r t  o f  t h e  Ohio Revised 

Code a s  an i l l u s t r a t i o n  o f  t h e  a p p l i c a t i o n  o f  b lood  t e s t s  

i n  t h a t  S t a t e  (S*3111.16): 

Whenever i t  i s  r e l evan t  t o  t h e  defence i n  a bas- 
t a r d y  proceeding, t h e  t r i a l  cou r t ,  on mot ion  o f  
t h e  defendant ,  s h a l l  order  t h a t  t h e  complainant, 
h e r  c h i l d ,  and t h e  defendant s u b m i t  t o  one o r  more 
blood grouping t e s t s  t o  determine whether, by t h e  
use o f  such t e s t s ,  t h e  defendant can be determined 
not  t o  be t h e  f a t h e r  o€ t h e  c h i l d .  The t e s t s  s h a l l  
be made by q u a l i f i e d  phys ic ians  o r  o t h e r  q u a l i f i e d  
persons no t  t o  exceed 3 s e l e c t e d  by t h e  C o u r t ,  and 
under such r e s t r i c t i o n s  and d i r e c t i o n s  a s  t h e  C o u r t  
o r  judge decms proper.  I n  cases  where exc lus ion  
i s  e s t a b l i s h e d  t h e  r e s u l t s  o f  t h e  t e s t s  t o g e t h e r  
with the  fincling of t h e  expert  o f  t h e  f a c t  o f  non- 
p a t e r n i t y  s h a l l  be r ece ivab le  i n  evidence. The 
b l o o d  t e s t s  expe r t s  s h z l l  be sub jec t  t o  c r o s s  
examination by both p z r t i e s  a f t e r  t h e  c o u r t  has  
caused them t o  d i s c l o s e  % h e i r  f i n d i n g s ,  If e i t h e r  
o f  t h e  p a r t i e s  r e f u s e s  t o  s u b m i t  t o  t hc  t e s t ,  such 
f a c t s  s h z l l  be d i sc losed  upon t h e  t r i a l  un less  
good cause i s  shown t o  t he  c o n t m r y .  I n  t h e  event 
such t e s t s  have been mzde p r i o r  t o  t h e  t r i a l ,  t h e  
r e s u l t s  s h z l l  be rece ivable  i n  evidence. The cour t  
shall determine hon and by whom the costs of  such 
t e s t s  a r e  t o  be r c i d , ' l  
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