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I. I n  paragraph 5 o f  the Note prefacing our F i r s t  Programme 

published i n  October 1965 we drew a t t en t ion  t o  the problems 

which a r i s e  i n  the reconci l ia t ion of the ru l e  o f  law with the 

adminis t ra t ive techniques o f  a highly developed i n d u s t r i a l  

society.  We took the view tha t  those problems .:Jould require 

f i r t h e r  study before  we were ready t o  propose any spec i f ic  

aspects  o f  adminis t ra t ive law f o r  inclusion i n  a Law 

Commission Programme. 

2. On December 2nd/3rd I 9 6 6  a Seminar on Administrative Law 

I ts  in ten t ion  was t o  was held a t  All Souls College, Oxford. 

br ing together a number of lawyers and adminis t ra tors  i n  a 

c r i t i c a l  examination of the present  study of t h a t  branch of 

the  law. I n  the l i g h t  o f  the views expressed a t  t h a t  

Seminar and o f  subsequent s tudies ,  it has appeared t o  the  

Commission t h a t  adminis t ra t ive law has strong claims f o r  

inclusion i n  some form i n  a f'uture programme of the Commission 

a s  a subject  f o r  examination w i t h  a view t o  reform. The 

purpose of  - this  working paper i s  t o  r e f e r  shor t ly  t o  some o f  

the c r i t i c i sms  of adminis t ra t ive law i n  t h i s  country which 

have been brought t o  the a t t en t ion  of  the Commission a t  the 

All Souls Seminar and othervrise, and t o  consider what aspects  

of adminis t ra t ive l a v  might be appropriate .,for inclusion i n  a 

f'uture lam reform programme. 

3 .  The Scot t i sh  Law Commission were represented a t  the All 

Souls Seminar and we have consulted them before publishing t h i s  

paper. They share our view about the claims of  t h i s  branch 

o f  the law f o r  inclusion i n  f u t u r e  lam reform programmes9 and 

whils t  c e r t a i n  technical  differences between the two legal 

systems may require  some degree o f  separate  study i n  the ear ly  

s tages  o f  an inquiry,  should the top ic  fisd a place i n  the 

programmes of  $he two Commissions a mt study would be our 
< 
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con t ro l  of  adminis t ra t ive  ac t ion  a r e  i n  urgent need o f  

r a t i o n a l i z a t i o n .  The procedural complexities and 

4. I t  i s  common ground t h a t  whilst the  experience o f  the  

Parliamentary Commissioner f o r  Administration w i l l  be o f  

t he  h ighes t  importance i n  a topic  which i n  the  u l t imate  

ana lys i s  i s  e s s e n t i a l l y  concerned w i t h  the  r ed res s  o f  

grievances,  the  i n s t i t u t i o n  o f  t h a t  important o f f i c e  i n  no 

way diminishes the  need for a review o f  the  l e g a l  r ed res s  

a v a i l a b l e  i n  respect  o f  adminis t ra t ive  ac t ions .  

5 -  Four main l i n e s  o f  c r i t i c i s m  of our adminis t ra t ive  

law have a t  t h i s  s tage been brought t o  t he  a t t e n t i o n  o f  

the  Commission. 

c e r t i o r a r i ,  p roh ib i t i on  o r  mandamus have long been t h e  

subject  o f  c r i t i c i s m ,  whils t  the circumstances i n  which 
- 

i n  junct ions and dec la ra t ions  a r e  obtainable  would a l s o  

appear t o  c a l l  f o r  review. The law o f  j u d i c i a l  c o n t r o l ,  
- .rc-. 

i t  has  been argued, i s  a t  present  a t  the mcrcy o f  a formulary 

system o f  remedies. The t e c h n i c a l i t i e s  and u n c e r t a i n t i e s  

which mainly for h i s t o r i c a l  reasons a r e  a f e a t u r e  of  the 

j u d i c i a l  con t ro l  o f  publ ic  a u t h o r i t i e s  under our l e g a l  

system con t ra s t  sharply with the  s impl i c i ty  w i t h  which 

adminis t ra t ive  proceedings may be s t a r t e d  i n  o the r  systems, 

e.g. t h a t  o f  France. 
- -  

7. Secondly, i t  has  been suggested t h a t  i n  our system o f  

pre-decision safeguards our concern f o r  a judicial q u a l i t y  
4 

i n  i n q u i r i e s  and s imi l a r  procedures, exemplified by the  

recommendations of the  Franks Committee (I 957 Cmnd. 21 8) 

may perhaps have c rea ted  a tendency t o  concentrate  upon 

"procedural due process", i . e .  t he  p ropr i e ty  o f  the  procedure, 

wh i l s t  giving i n s u f f i c i e n t  a t t e n t i o n  t o  "substant ive due 
1 1  c 
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iprocess", i .e .  the qual i ty  of the decision reached. This i s  

0 

not t o  underrate the contribution t o  B r i t i s h  public 

administration of the standards of ffopenness9 fa i rness  and 

impart ia l i ty"  strengthened by the provisions contained i n  and 

made under the Tribunals and Inqui r ies  Acts 1958 and 1966 and 

overseen by the Council on Tribunals, i n  pa r t i cu la r  those 

aspects o f  "openness'' which require pol ic ies  t o  be explained 

and reasons f o r  decisions t o  be given. Nor i s  thcre  any 

lack of awareness of the  need t o  review and simplify the 

pre-decision and decision making procedures, a s  i s  evidenced 

by the recent White Paper on Tovm and Country Planning ( I967 

Cmnd. 3333). But i t  has been suggested by some, including 

distinguished administrators,  t h a t  pre-deci sion safeguards 

which not infrequently impose great  delays upon a c t i v i t i e s  

o f  social  importance often f a i l  to secure i n  prac t ice  any 

c- 

. 

3 comparable benefi-6 i n  the shape of an effective control  over 

the administration. In  iJart icular,  t h e  control by our 

courts  i n  r e l a t i o n  t o  the i ssues  o f  f a c t  involved i n  

administrative decisions has bcen compared unfavourably w i t h  

t h a t  which applies i n  ce r t a in  other systems. I n  t h i s  

connection i t  has bG2n suggested tha t  the remediss avai lable  

under the American Administrative Procedure A c t  i n  cases o f  

administrative act ions unsupported by subs tan t ia l  evidence 

might involve an elaboration of the records o f  ou r  

administrative agcncies which might not be desirable  on other 

grounds. Nevertheless this is an aspect of j ud ic i a l  c o n t r o l  

which may c a l l  f o r  examination. 

8. Thirdly, the opinion has been expressed t h a t  w h i l s t  the 

existence of administrative law as  a separate topic has come 

t o  be recognised, we s t i l l  lack a su f f i c i en t ly  developed and 
L 

. adherent body o f  l ega l  pr inc ip les  i n  t h i s  f i e l d .  Views on 
--------- -- . 

t h i s  matter vary considerably. I t  has been suggested t h a t  

we need a body o f  law whichp i n t e r  a l i a ,  make he remedy f o r  

damagepore  widely avai lable  where administrative a c t s  are  - 
___c 
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0 con t rac t  and t o r t  t h a t  the  adminis t ra t ion a s  a pa r ty  i s  

d i f f e r e n t  from a p r i v a t e  pa r ty  and, a s  i n  a number of o the r  
\ 

count r ies ,  provides spec ia l  rules of publ ic  law accordingly. 

It has a l s o  bcen suggested t h a t  there  i s  a need t o  re-define 

f o r  t he  purposcs o f  publ ic  l a w  many o f  t he  concepts o f  

p r i v a t e  law, e.g, negligence, including negl igent  

misstatement, malice, f raud e t c .  

Fourthly, t he  view i s  held by some t h a t  i n  dea l ing  with - 9 .  

adminis t ra t ive  n a t t e r s  our judges a r c  somctimes unable t o  ge t  

near  enough t o  t he  adminis t rc t ive  decis ion and t h a t  one 

reason f o r  t h i s  may be t h e i r  l ack  o f  e x p e r t i s e  i n  the 
.. 

adminis t ra t ive  f i e l d .  It  i s  s a i d  t h a t  i n  t h e  c8se of t h e  

French Conseil  d ' E t a t ,  for example, t he  high degree of 

adminis t rz t ive  expe r t i s e  possessed by i t s  judges has  been one 

of t he  important f a c t o r s  which have given t o  the working o f  

t h a t  Court t he  q u a l i t i c s  which have bcen so  widely admired. 

It i s  recognised t h a t  our system o f  j u d i c i a l  con t ro l  has 

g rea t  e f fec t iveness  where i t  operates ,  and t h a t  i t  would be 

inappropr ia te  t o  attempt t o  reproduce i n  t h i s  country f e a t u r e s  

o f  t he  French and o ther  systems produced by h i s t o r i c a l  f a c t o z s  

which have no counterpart  i n  t h i s  country. But suggestions 

f o r  reform have been made, ranging from the  c r e a t i o n  within 

the  Privy Council o f  a spec ia l ized  adminis t ra t ive  cour t ,  the  

personnel of which would possess both j u d i c i a l  and 

adminis t ra t ive  experience o f  a high order,  t o  less  r a d i c a l  

suggestions for a g r e a t e r  degrce o f  spec ia l i za t ion  within the  

e x i s t i n g  general  framework o f  t h e  High Court. 

10. Based upon the  above-mentioned c r i t i c i s m s  the  following 

would seem t o  be some o f  t he  quest ions which might be covered 

by an item i n  a f 'uture programme o f  t he  Law @ommission:- 

( A )  How f a r  are changes des i r ab le  with regard t o  t h e  

form and yrocedures of e x i s t i n g  j u d i c i a l  remedies 

f o r  t he  c o n t r o l  of' adminis t ra t ive  a c t s  and J 
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(B)  How f a r  should m y  such changes be accompanied by 

changes i n  the scope o f  those remedies (i) t o  

cover adminis t ra t ive a c t s  and omissions which a r e  

not at present subject  t o  jud ic ia l  control  and 

( i i )  t o  render jud ic ia l  cont ro l  more effect ive,  

e.g. w i t h  regard t o  the factual  b a s i s  o f  an 

i adminis t ra t ive decision? 

(C) How fa r  should remedies cont ro l l ing  adminis t ra t ive 

a c t s  o r  omission include the r igh t  t o  damages? 

(D,) How f a r ,  i f  a t  a l l ,  should special  p r inc ip les  - 

govern (i) contracts  made by the administration, 

(ii) the to r t ious  L i a B i l i t y  of the adminisbration? 

(E) How f a r  should changes be made i n  the organisat ion 

and personnel o f  the  o o u r t s  i n  which proceedings 

may be brought against  the administration? 

I? It i s  however for considerat ion how far a law reform 

programme shoulPt a t  thc outset  attempt t o  cover i n  one 

inquiry the whole Pange o f  mat ters  i n  which changes have been 

suggested. 

Questions (A) and (E)  should alone be dea l t  with. On the 

I t  i s  f o r  example arguable tha t  a s  a first s tep 

other  hand i t  may be though% t h a t  a consideration o f  the 

problems of remedies would require  an exminz.tion o f  

Questions ( B )  and ( C )  z l so .  

that  the problem of remedies i s  inseparable from the 

substant ive l a w  governing adminis t ra t ive act ion and t h a t  

Question (D) a lso should be included. 

A t h i r d  possible  approach i s  

12. The Commission i n v i t e s  the expression of views on the  

scope of  an inquiry i n t o  adminis t ra t ive l a w  which might be 

proposed f o r  inclusion i n  a future law reform programme. 
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