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A r r a n g m e n t s  f o r  t h e  Care  and Updrin. ' , i r ig of' C I Lldrcri 
( S e c t i o n  33 of ttic \ la t r imoniaL Cause. Act 1 9 i j )  

3 .  T h e  r e . : o u r c e s  a v a i l a b l e  t o  t h e  Cambridge La\v J:acu1 r y  wcre 
1 i m . i  t e d  and tlic s c a l e  of' the re sca rc t i  t h a t  could  b e  ~urrdcr takc t i  - 
e s p e c i a l l y  i n  r c l a t i o r i  t o  con t inued  c.ornpliat-:ce a f t e r  d c c r e c  a b s o l u t e  
w i t t i  t h c  a r r angemen t s  s i n c t i o n c d  by t h e  c o u r t  - Iias necc:ssar i l y  k e n  
inodost . ; \ :cver thclc:ss  t h ( :  r e p o r t  madc by h l r .  ; : a l l  t o  t t i c  Law Coriimi s s  ioit 

on t l i e  17th Janua ry  n9pear-s t o  U -  t o  bv a most i t i s t r u c t i v c  a n d  
v a l u a b l e  tlocunwnt. In sayi t ig  t!i is \ v o  a r c  t io t ,  of' c o u r i c ,  $11 c;,!stltig 
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t h a t  w e  have reached  any f i r m  c o n c l u s i o n s  a b o u t  t h e  p r o p o s a l s  i t  
conta ins- ;  --we trave Aot 'a 
4 .  I n  d e c i d i n g  t o  t h e  r e p o r t  t h e  L 
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t o - ' d o  'SO at th-i-s 
I__ 

- -_ - 

n g u i d e d ,  n o t  o n l y  b y , t h e  i o h e r e n t  i n t e r e s t  o f  t h e  document,  b u t  
0 by o u r  e x p e c t a t i o n  t h a t  its f i n d i n g s  would be h e l p f u l  t o  

a l l  who e x e r c i s e  j u r i 3 d i c t i o n  u n d e r  s e c t i o n  33 .  S i n c e  the  G e  
I 

se t  o u t  a t  Lhe end of t h e  r e p o r t  s u g g e s t  a c o n s i d e r a b l e  
provements  i n , t h e  law and p r a c t , i c e ,  w e  e t o o u g h t  it, 

r ight  t o  g i v e  t h e  r e p o r t  w i d e  c u r r e n c y  i n  o r d e r  t o  r a c t ,  comments 
f rom a l l  who are  i n t e r e s t e d  i n  t h e  s u b j e c t ,  

e p a p e r  w i l ?  b e  of  v a l u e  t o  u s ,  t h e r e  a r e  t h T e e , q u e $ t i o n s  
mportance on w h i c h ,  i n  p a r t i c u l a r ,  we-would 1 

Alth,ough,comment on any 

r a g r a p h  7, of  t h  

1 -  C o n c l u s i o n s ,  - t , 

, f o r m u l a t e  recommendations% f o r  s u b m i s s i o n  a t  t h  

some o t h e r  c o n v e n i e n t  t i m e  t o  the judge  f o r  h i  

( b )  It  i s  g e n e r a l l y  agreed t h a t  t h o s e  who Cry c r i m i n a l  cases 
a r e ' h e l p e d  i n  t h e  d u t y  of  s e n t e n c i n g  o f c e n d e r s  by b e i n g  
" f e d  back" i n f o r m a t i o n '  a b o u t  t h e  subsequent .  h i s t o r y . ,  Would 

- '  i t  be f e a s i b l e ,  as s u g g e s t e d  by a Divorce  C o u r t  W e l f a r e  
' O f f i c e r  ( s e e  suggedtfion (31 )  i n  a p p e n d i x  C), for there t o  

be a feedback of  t h e  s u b s e q u e n t  h i s t o r y  o f  c h i l d r e n ,  a t  a n y  
' r a t e ,  i n  some cases,  t o  t h e  j u d g e s  and eg i s t r a r s  who have had 
tlo c o n s i d e r  t h e  a r r a n g e m e n t s  f o r  t h e L r  care and u p b r i n g i n g  
u n d e r  s e c t i o n  33? i 

r ,  

' T o  what ' ex ten t  and  To h o u l d  t h e  CO 

t o  ' c o n t r o l  a i rangemeh c h i l d r e n ' s  up 
decree a b s o l u t e ?  W o u l a ' i t  g i v e  t h e  S t a t e  'to'o p a t e r  
a f u n c t i o n  i f  i t  were t o  c o n t i n u e  t o  i n t e r v e n e  a f t e r  
a b s o l u t R  f u r t h e r  t h a n  is' rewired .by t h e  general law f o r  
t h e  protect-Lon of  a l l  c h i l d r e n ?  I f  sa, a re  t h e  c o u r t s  the  
most a p p r o p r i a t e  ina ' t rumenls  o r  t h i s  t a s k ?  
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D 

REPORT ON AN ENQUIRY INTO THE NORKING OF SECTIOK 33 OF THE 

lllATRIMONIAL CAUSES ACT 1965 
I INTRODUCTION 

1 .  The Royal  Commission on Marriage & Divorce ,  1951-55, d rew 
a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  l a w  a s  i t  t h e n  s t o o d  f a i l e d  t o  e n s u r e  
t h a t  i n  e v e r y  i n s t a n c e  t h e  most s u i t a b l e  a r r angemen t s  were made f o r  
t h e  f u t u r e  o f  t h e  c h i l d r e n  when t h e  m a r r i a g e  o f  t h e i r  p a r e n t s  w a s  
d i s s o l v e d  by t h e  c o u r t  (Cmd.  967888 366-372) .  T h e  Commission 
a c c o r d i n g l y  recommended t h a t  t h e  l a w  should  be changed t o  p r o v i d e  
t h a t  a d e c r e e  n i s i  should  n o t  normal ly  be made a b s o l u t e  u n l e s s  t h e  

c o u r t  were s a t i s f i e d  t h a t  t h e  a r r angemen t s  proposed  f o r  t h e  c a r e  
and u p b r i n g i n g  of  t h e  c h i l d r e n  were t h e  b e s t  w h i c h  cou ld  be d e v i s e d  
i n  t h e  c i r c u m s t a n c e s  ( s e  373-407). 

2 .  T h i s  recommendation w a s  s u b s t a n t i a l l y  implemented by t h e  

Mat r imon ia l  P r o c e e d i n g s  ( C h i l d r e n )  A c t  1958, s . 2 ,  and re -enac ted  by 
t h e  Mat r imon ia l  Causes  A c t  1965, s . 3 3 .  T h i s  s e c t i o n  p r o v i d e s  a s  
f o l l o w s  : 

( 1 )  No twi ths t and ing  a n y t h i n g  i n  P a r t  I of  t h i s  A c t  b u t  
s u b j e c t  t o  t h e  f o l l o w i n g  s u b s e c t i o n ,  t h e  c o u r t  s h a l l  no t  
make a b s o l u t e  a d e c r e e  o f  d i v o r c e  o r  n u l l i t y  o f  marriage 
i n  any  p r o c e e d i n g s  begun a f t e r  31st December 1958, o r  
make a d e c r e e  o f  j u d i c i a l  s e p a r a t i o n  i n  any such  p r o c e e d i n g s ,  
u n l e s s  i t  i s  s a t i s f i e d  a s  r e s p e c t s  e v e r y  ’ r e l e v a n t  c h i l d  
who i-s unde r  s i x t e e n  t h a t  - 

( a )  a r r angemen t s  f o r  h i s  care  and u p b r i n g i n g  have been 
made and a r e  s a t i s f a c t o r y  o r  a r e  t h e  best t h a t  c a n  be 

d e v i s e d  i n  t h e  c i r c u m s t a n c e s ;  o r  

( b )  i t  i s  i m p r a c t i c a b l e  f o r  t he  p a r t y  o r  p a r t i e s  
a p p e a r i n g  b e f o r e  t h e  c o u r t  t o  make any such  a r r angemen t s .  

( 2 )  The c o u r t  may i f  i t  t h i n k s  f i t  p roceed  w i t h o u t  
o b s e r v i n g  t h e  r e q u i r e m e n t s  of t h e  f o r e g o i n g  s u b s e c t i o n  i f  - 

( a )  i t  a p p e a r s  t h a t  t h e r e  a r e  c i r c u m s t a n c e s  making 
i t  d e s i r a b l e  t h a t  t h e  d e c r e e  shou ld  be made a b s o l u t e  
o r  s h o u l d  be made, a s  t h e  case may b e ,  wit l iout  d e l a y ;  
and 

( b )  t h e  c o u r t  h a s  o b t a i n e d  a s a t i s f a c t o r y  u n d e r t a k i n g  
from e i t h e r  o r  b o t h  of  t h e  p a r t i e s  t o  b r i n g  t h e  

q u e s t i o n  of t h e  a r r angemen t s  f o r  t h e  c h i l d r e n  b e f o r e  
t h e  c o u r t  w i t h i n  a s p e c i f i e d  t ime.  



I t  was d e c i d e d  by Scarman J .  i n  B .  v.  B.  [1961]  1 W.L.R. 
856 t h a t  i f  a decree n i s i ' i s  i n a d v e r t e n t l y  made a b s o l u t e  w i t h o u t  
t h e  r e q u i r e m e n t s  o f  t h e  s e c t i o n  hav ing  been complied w i t h ,  t h e  
decree a b s o l u t e  i s  v o i d ;  and by Baker  J .  i n  S h e l t o n  v .  S h e l t o n  
(1965)  lo9  S o l ,  J .  393 t h a t  i f  a judge  has  e x p r e s s e d  h imse l f  a s  
s a t i s f i e d  r e g a r d i n g  t h e  a r r a n g e m e n t s ,  bu t  i t  s u b s e q u e n t l y  a p p e a r s  
t h a t  he  d i d  n o t  know t h e  f u l l  f a c t s ,  h i s  e x p r e s s i o n  o f  s a t i s f a c t i o n  
i s  n u l l i f i e d .  

3 .  By 1966 some d o u b t s  had a r i s e n  as  t o  whe the r  t h i s  r u l e  was 
working  s a t i s f a c t o r i l y  and t h e  Law Commission decided t h a t  t h e  
ma t t e r  ought  t o  be  i n v e s t i g a t e d .  The Commission a sked  m e  t o  h e l p  
them do so by making a n  e n q u i r y  i n t o  t h e  f u n c t i o n i n g  o f  t h e  r u l e ,  
and t h e  L a w  F a c u l t y  o f  Cambridge U n i v e r s i t y  made a g r a n t  t o  c o v e r  
t h e  c o s t  o f  t h e  e x p e n s e s  i n c u r r e d .  

4. The method which w a s  adop ted  c o n s i s t e d  f i r s t  i n  s e n d i n g  
o u t  a s e r i e s  of  q u e s t i o n n a i r e s .  One w a s  s u b m i t t e d  t o  a l l  j u d g e s  
e x e r c i s i n g  d i v o r c e  j i r i s d i c t i o n ;  a n o t h e r  t o  t h e  S e n i o r  Regis t ra r  
a t  t h e  P r i n c i p a l  P r o b a t e  R e g i s t r y  and t o  D i s t r i c t  Regis t rars  of 
t h e  High C o u r t ;  o t h e r s  were s e n t  t o  t h e  d i v o r c e  c o u r t  welfare 
o f f i c e r s  and t o  t h e  c h i l d r e n ' s  d e p a r t m e n t s  o f  c e r t a i n  l o c a l  
a u t h o r i t i e s .  I n  a d d i t i o n  a small-scale fol low-up su rvey  w a s  con- 
d u c t e d ;  s t e p s  were t a k e n  t o  a s c e r t a i n  how t h e  c o r r e s p o n d i n g  r u l e  
i s  working  i n  S c o t l a n d ;  p r a c t i s i n g  s o l i c i t o r s  w e r e  c o n s u l t e d ;  
and members of t h e  p u b l i c  were i n v i t e d  t h r o u g h  t h e  Press t o  s t a t e  
t h e i r  v iews .  

. 

5. N a t u r a l l y  my t h a n k s  a r e  due  t o  a v e r y  la rge  number o f  
p e r s o n s  who have ass i s ted  i n  t h i s  t a s k :  i n  p a r t i c u l a r  t o  a l l  t h o s e  
who p a t i e n t l y  answered q u e s t i o n n a i r e s  ( d e s p i t e  i m p e r f e c t i o n s  i n  
t h e  d r a f t i n g  t h e r e o f )  ; t o  M r .  Regis t rar  T y r e r  and Mr. Regis t ra r  
Bedworth f o r  f a c i l i t a t i n g  t h e  fo l low-up su rvey ;  t o  t h e  John  H i l t o n  
Bureau o f  The News o f  t h e  World f o r  p u b l i s h i n g  a n  a r t i c l e  on t h e  
problem and a l l o w i n g  m e  t o  read t h e  numerous l e t t e r s  w r i t t e n  i n  
r e s p o n s e ,  and t o  t h e  U y B g r a p h  f o r  a l s o  p u b l i s h i n g  a n  a r t i c l e ;  
t o  t h e  Home O f f i c e  f o r  t h e i r  c o - o p e r a t i o n  i n  a s c e r t a i n i n g  t h e  

o p i n i o n s  of w e l f a r e  o f f i c e r s  and o f  l o c a l  a u t h o r i t i e s ;  t o  Mr . J .T i l ey  
and o t h e r s  f o r  t h e i r  a s s i s t a n c e  w i t h  t h e  fol low-up s u r v e y ;  t o  t h e  
Holborn  Law S o c i e t y  f o r  t h e i r  gu idance  on t h e  p r a c t i c a l i t y  o f  
v a r i o u s  p r o p o s a l s ;  t o  t h e  numerous members o f  e a c h  branch  of  t h e  
l e g a l  p r o f e s s i o n  who have g i v e n  a d v i c e ;  and l a s t  b u t  n o t  l e a s t  t o  
t h e  members and s t a f f  o f  t h e  L a w  Commission i t s e l f ,  w i t h o u t  whose 
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encouragement  and g u i d a n c e  I could  neve r  have u n d e r t a k e n  what was 
f o r  m e  a comple t e ly  nove l  bu t  f a s c i n a t i n g  t a s k .  

I1 THE REPLIES OF THE JUDGES TO QUESTIONS ON THE CVORKING OF 
THE SECTION 

A .  P r e l i m i n a r y  

1 .  A document c o n t a i n i n g  twenty  q u e s t i o n s  ( a  few of  them sub- 
d i v i d e d )  w a s  despa tched  by t h e  L a w  Commission i n  December 1966 t o  
t h e  Judges  of  t h e  Probate ' ,  Divorce  and Admi ra l ty  D i v i s i o n  o f  t h e  
High  C o u r t  ( w i t h  t h e  e x c e p t i o n  of Scarman, J .  t h e  L a w  Cornhiss ion ' s  
Chairman) and t o  t h e  S p e c i a l  Commissioners f o r  Divorce  (most  o f  
whom, o f  c o u r s e ,  a re  County Cour t  J u d g e s ) .  T h e  q u e s t i o n n a i r e  was 
answered ,  n e a r l y  a lways  i n  f u l l ,  by 15 of  t h e  16 High Cour t  J u d g e s ,  
one  hav ing  a sked  t o  be excused  owing t o  h i s  v e r y  recent appo in tmen t ,  
and 82 of  t h e  91 S p e c i a l  Commissioners .  I n  a d d i t i o n  one S p e c i a l  
Commissioner,  w h i l e  d e c l i n i n g  t o  answer t h e  q u e s t i o n s ,  w r o t e  a l e t t e r  
s t a t i n g  h i s  views on t h e  problem. S e v e r a l  o t h e r  j udges  w r o t e  l e t t e r s  
a d d i n g  f u r t h e r  p o i n t s  t o  t h o s e  which t h e y  had made i n  answer t o  t h e  

q u e s t i o n s  asked .  The  t o t a l  r e sponse  was t h e r e f o r e  98 ,  

2. I t  should  be borne  i n  mind.  when c o n s i d e , r i n g  t h e  answers  
t h a t  t h e  e x p e r i e n c e  o f  High  C o u r t  j u d g e s  and of  S p e c i a l  Coinmissioners 
i s  somewhat d i f f e r e n t ,  owing t o  t h e  f a c t  t h a t  t h e  former  a re  concerned  
ma in ly  w i t h  defended  and t h e  l a t t e r  m a i n l y ' w i t h  undefended s u i t s .  

3 .  Although t h e  q u e s t i o n s  had been d r a f t e d  w i t h  c a r e  i t  i s  now 
a p p a r e n t  i n  t h e  l i g h t  o f  t h e  r e p l i e s  t h a t  some were ambiguous.  
Moreover a f e w  tended  t o  o v e r l a p  w i t h  o t h e r s .  

4 .  An a t t e m p t  w i l l  be made t o  summarise t h e  r e p l i e s  and t h e n  
t o  draw some c o n c l u s i o n s .  

B. The q u e s t i o n s  and Answers  

1 .  I s  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  p e t i t i o n ,  i f  s u b s e q u e n t l y  
conf i rmed by t h e  p e t i t i o n e r  i n  e v i d e n c e ,  u s u a l l y  s u f f i c i e n t  by i t s e l f  
t o  e n a b l e  you t o  decide w h e t h e r  t h e  proposed  a r r angemen t s  f o r  t h e  

c h i l d r e n  a r e  s a t i s f a c t o r y  ( o r  t h e  b e s t  t h a t  c a n  be d e v i s e d  i n  t h e  

c i r c u m s t a n c e s ) ?  
47 answered ' y e s '  t o  t h i s  q u e s t i o n  (10 o f  t h e s e  answers b e i n g  

- 

- 3 -  



q u a l i f i e d )  and 41 answered ' no '  ( 4  answers  be ing  q u a l i f i e d ) .  I n  
a d d i t i o n  9 gave v a r i o u s  answers  which cou ld  no t  p r o p e r l y  be d e s c r i b e d  
as  a f f i r m a t i v e  o r  n e g a t i v e .  

Thus o p i n i o n  here w a s  f a i r l y  e v e n l y  d i v i d e d ,  t h i s  b e i n g  t r u e  
bo th  of High C o u r t  j udges  and S p e c i a l  Commissioners .  

2 .  I n  rough ly  what  p r o p o r t i o n  of c a s e s  does  ev idence  g i v e n  a t  
t h e  h e a r i n g  add t o  t h e  i n f o r m a t i o n  g i v e n  i n  t h e  p e t i t i o n ?  

Answers ranged from a s  h i g h  as  '10%' down t o  '5%',  ' r a r e l y ' ,  
and 'none  i n  undefended cases ' .  However i t  w a s  c l e a r  t h a t  most j udges  
g e n e r a l l y  do r e c e i v e  f u r t h e r  i n f o r m a t i o n  a t  t h e  h e a r i n g .  Thus 55 
r e p l i e d  t h a t  t h e y  do so i n  v i r t u a l l y  a l l  o r  a t  l ea s t  t h r e e - q u a r t e r s  
of t h e i r  c a s e s ;  and a n o t h e r  22 sa id  t h a t  t h e y  do so  i n  t h e  m a j o r i t y .  
Only 17 s t a t e d  t h a t  t h e y  do so  i n  less t h a n  ha l f  t h e i r  cases. - 

3 .  
t h e  fami ly"*  i n  e x i s t e n c e  a p a r t  f rom t h o s e  d i s c l o s e d  i n  t h e  p e t i t i o n ?  

I n  most c a s e s  t h e  f a i l u r e  t o  d i s c l o s e  was due t o  t h e  p e t i t i o n e r ' s  
n o t  r e a l i s i n g  t h a t  t h e  c h i l d  was,  t e c h n i c a l l y ,  a ' c h i l d  of  t h e  

f a m i l y ' ,  r a ther  t h a n  t o  a w i s h  t o  d e c e i v e  t h e  c o u r t .  

- 

Have you e v e r  s u s p e c t e d  t h a t  there  may be a n o t h e r  " c h i l d  of  

1 9  j udges  s a i d  ' y e s ' ,  6 of  these q u a l i f y i n g  t h e i r  answers .  

7% sa id  ' n o ' ,  3 q u a l i f y i n g  t h e i r  answers .  
3 

4. How o f t e n  do you f i n d  i t  n e c e s s a r y  t o  o r d e r  t h a t  t h e  c h i l d r e n  
be s e p a r a t e l y s p r e s e n t e d  and i n  wha t  c i r c u m s t a n c e s  do you make such 
a n  o r d e r ?  

e 

/ 

7 5  have neve r  o r d e r e d  separate r e p r e s e n t a t i o n  of  t h e  c h i l d r e n ,  
and 22 have .  The  most f r e q u e n t  r e a s o n s  which  prompted t h e  l a t t e r  t o  
do so were a p a t e r n i t y  i s s u e  of u n c e r t a i n t y  as  t o  whe the r  t h e  c h i l d  

was a ' c h i l d  of t h e  f a m i l y ' .  O the r  r e a s o n s  men t ioned 'were  where t h e  

c h i l d  was l i v i n g  w i t h  a me'ntally ill mother ,  and when t h e r e  w a s  a 
r e q u e s t  t o  t a k e  t h e  c h i l d  ab road .  

p a t t e r n  of r e p l i e s  of High C o u r t  j udges  and of  t h e  o t h e r s :  
I n  t h i s  q u e s t i o n  ( u n l i k e  most)  there  w a s  a d i f f e r e n c e  i n  t he  

9 of 
t h e  15 High C o u r t  j udges  have 
i t  seems t h a t  o n l y  13 S p e c i a l  
t o  some e x t e n t  t h e  d i f f e r e n c e  
u n l i k e  t h e  l a t t e r ,  a r e  main ly  

o r d e r e d  s e p a r a t e  r e p r e s e n t a t i o n ,  whereas  
Commissioners have e v e r  done so.  But 
may be due t o  t h e  f a c t  t h a t  t h e  fo rmer ,  
concerned  w i t h  c o n t e s t e d  c a s e s .  

* A ' c h i l d  of t h e  f a m i l y '  i n c l u d e s  a c h i l d  of one p a r t y  t o  t h e  
m a r r i a g e  who h a s  been accepted as  one of t h e  f a m i l y  by t h e  o t h e r  
p a r t y  ( s e e  Mat r imon ia l  Causes  Act 1 9 6 5 ,  s .46  ( 2 ) ) .  

a 
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I n  y.our e x p e r i e n c e  w h a t  i n d i c a t i o n s  most commonly lead  you 5 .  - 
t o  s u s p e c t  t h a t  you have no t  enough i n f o r m a t i o n  about  t he -p roposed  
a r r angemen t s?  

T h i s  q u e s t i o n  w a s  n o t  s u s c e p t i b l e  of  a s imple  answer ,  and 
a l a rge  v a r i e t y  of  i n d i c a t i o n s  were mentioned.  T h e  one which 
o c c u r r e d  most f r e q u e n t l y  w a s :  when t h e  c h i l d  i s  n o t  l i v i n g  w i t h  

t h e  p e t i t i o n e r  and h a s  no t  been s e e n  by h i m  ( o r  h e r )  f o r  some time. 
O t h e r  i n d i c a t i o n s  mentioned i n c l u d e d :  e v a s i v e ,  l y i n g  o r  

l i g h t - h e a r t e d  answers  by t h e  p e t i t i o n e r ;  p e t i t i o n e r  a n x i o u s  t o  
remarry ;  one  p a r t y  i n  a p o s i t i o n  t o  b r i n g  p r e s s u r e  t o  b e a r  on t h e  

o t h e r ;  c h i l d  l i v i n g  w i t h  a f a t h e r  who has n,o v i s i b l e  f ema le  
s u p p o r t ;  a b n o r m a l i t i e s  i n  t h e  p h y s i c a l  o r  men ta l  h i s t o r y  of  c h i l d  
( i n c l u d i n g  c o n v i c t i o n  b e f o r e  a j u v e n i l e  c o u r t ) ;  c h i l d  i n  care ;  
c r i m i n a l  r e c o r d  of  p a r e n t ;  men ta l  i l l n e s s  of  p a r e n t ;  overcrowding  
i n  home; mother  working  f u l l - t i m e ;  a feckles:.: p a r e n t  i n  c h a r g e ;  
absence  o f  r e a s o n a b l e  f i n a n c i a l  a r r angemen t s ;  l ack  of  up-to-date  
i n f o r m a t i o n ;  l ack  o f  i n t e r e s t  i n  t h e  c h i l d ;  c h i l d r e n  a re  t o  be 

s p l i t ;  p e t i t i o n e r  f i n d s  c h i l d  a t i e ;  temporary  a r rangement  o n l y ;  
c h i l d  i s  l i v i n g  w i t h  r e l a t i v e s ;  p a r e n t s  a r e  v e r y  young; p a r e n t  
i n  charge i s  a ca ravan-dwe l l e r .  

6 .  I f  on t h e  h e a r i n g  of  t h e  p e t i t i o n  you ask  f o r  more 
i n f o r m a t i o n  do you normal ly  r e c e i v e  enough by t h e  t i m e  t h a t  h e a r i n g  
i s  concluded  t o  e n a b l e  you t o  reach a d e c i s i o n  w i t h o u t  ad journment?  

The r e p l i e s  t o - t h i s  q u e s t i o n  were v e r y  ' evenly  d i v i d e d :  46 
s a i d  ' y e s '  ( t hough  15 made some q u a l i f i c a t i o n )  and 45 s a i d  ' n o '  ( 7  
w i t h  a q u a l i f i c a t i o n ) .  5 r e p l i e s  could  no t  be c l a s s i f i e d  i n  t h i s  way. 

Of t h e  H i g h  C o u r t  j u d g e s  twice  a s  many answered ' y e s '  t o  
t h i s  q u e s t i o n  a s  answered ' n o ' ,  t h e  r e a s o n  p robab ly  b e i n g  t h a t  i n  
t h e  c o u r s e  o f  a de fended  case t h e r e  i s  much more o p p o r t u n i t y  f o r  
r e l e v a n t  i n f o r m a t i o n  t o  be g i v e n  i n  ev idence  t h a n  i n  t h e  b r i e f  
h e a r i n g  of a n  undefended case.  

U n f o r t u n a t e l y  t h e  q u e s t i o n  was ambiguous i n  t h a t . i t  d i d  
no-t make i t  c l e a r  w h e t h e r  a d e c i s i o n  no t  t o  c e r t i f y  t h a t  t h e  

a r r angemen t s  w e r e  s a t i s f a c t o r y .  u n t i l  a wel fa re  o f f i c e r  had made an  
e n q u i r y ,  c o n s t i t u t e d  a n  ' ad jou rnmen t '  o r  a r e f u s a l ;  and so i t  i s  
d i f f i c u l t  t o  draw c o n c l u s i o n s  from t h e '  r e p l i e s .  

7 .  When a t  t h e  end of t h e  h e a r i n g  o f  t h e  p e t i t i o n  you f i n d  t h a t  
you have no t  enough i n f o r m a t i o n  w h a t  s t e p s  do  you take  t o  o b t a i n  more? 
I n  w h a t  c i r c u m s t a n c e s  do you r e fe r  a case t o  a wel fa re  o f f i c e r ?  What 
o t h e r  independent  s o u r c e s  of  i n f o r m a t i o n ,  i f  a n y ,  do you use?  

T h e r e  w a s  a c o n s i d e r a b l e  o v e r l a p  between t h i s  q u e s t i o n  and 
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Q u e s t i o n  5 ,  above ,  a s  t h e r e  i s  n a t u r a l l y  a t endency  t o - c a l l  f o r  a 
welfare o f f i c e r ' s  r e p o r t  when there  i s  i n s u f f i c i e n t  i n f o r m a t i o n  
o t h e r w i s e  a v a i l a b l e .  Thus answers  here t o  some e x t e n t  resembled 
t h o s e  g i v e n  t o  Q.5,  b u t  c i r c u m s t a n c e s  i n  w h i c h  such  a r e p o r t  i s  
o r d e r e d  a l s o  i n c l u d e  t h e  f o l l o w i n g :  i f  e i t h e r  p a r t y  asks  f o r  a 
r e p o r t ;  i f  there  i s  a s e r i o u s  d i s p u t e ;  when a n  independen t  v iew 
i s  d e s i r a b l e ;  i f  t h e  c h i l d  i s  i n  mora l  dange r ;  i f  i t  seems 
p o s s i b l e  t h a t  b e t t e r  a r r angemen t s  c o u l d  be d e v i s e d ;  i f  t h e  

p e t i t i o n e r  i s  o f  low I.Q.; i f  t h e  p a r t i e s  a re  s t i l l  l i v i n g  u n d e r  
t h e  same roof  and one  i s  t r e a t i n g  t h e  o t h e r  w i t h  c r u e l t y ;  i f  t h e  

character o r  mode o f  l i f e  of t h e  p e r s o n  w i t h  whom t h e  c h i l d  l i v e s  
'is s u s p e c t ;  i f  a young c h i l d  i s  l i v i n g  a l o n e  w i t h  i t s  fabher ;  . 

i f  t h e  p e t i t i o n e r  i s  i n  rea l  d i f f i c u l t y  i n  o b t a i n i n g  i n f o r m a t i o n  
a b o u t  t h e  c h i l d ' s  c i r c u m s t a n c e s  because  o f  expense ,  h o s t i l i t y  o f  
t h e  r e s p o n d e n t ,  o r  a b s e n c e  a b r o a d ;  w h e r e  there  i s  a s e r i o u s  
hous ing  d i f f i c u l t y ,  o r  t h e  p e t i t i o n i n g  w i f e  i s  l i v i n g  i n  a l o c a l  
a u t h o r i t y  house o f  wh ich  the  t enancy  i s  i n  t he  h u s b a n d ' s  name. 

I t  a p p e a r s  t h a t  2 0  Commissioners  and 1 High  C o u r t  j udge  
do  no t  u s e  a n y  o t h e r  s o u r c e  of i n f o r m a t i o n .  The o t h e r s  ment ioned:  
d o c t o r s ,  p r i e s t s ,  s c h o o l m a s t e r s ,  r e l a t i v e s ,  n e i g h b o u r s ,  t h e  p o l i c e ,  
t h e  N.S .P .C.C. ,  t h e  p z r s o n  w i t h  whom t h e  c h i l d  i s  l i v i n g ,  t h e  
C h i l d r e n ' s  O f f i c e r ,  and e n q u i r y  a g e n t s  c a l l e d  a s  w i t n e s s e s  by t h e  
p a r t i e s .  I n  f a c t  e n q u i r y  a g e n t s  a p p e a r , t o  be t h e  most p o p u l a r ,  
o t h c r  t h a n  welfare  o f f i c e r s ,  some 14 j u d g e s  ( a l l  Commissioners)  
s t a t i n g  t h a t  t h e y  accept e v i d e n c e  from them. 

Q u i t e  a number o f  Commissioners  emphasised t h a t  i t  w a s  
t h e  d u t y  of t h e  p e t i t i o n e r ' s  s o l i c i t o r s  t o  t a k e  wha teve r  s t e p s  
were needed t o  p r o c u r e  s u f f i c i e n t  e v i d e n c e  t o  s a t i s f y  t h e  c o u r t .  

8 ( a )  
o f f i c e r ?  

- 

-- Roughly w h a t  p r o p o r t i o n  of  cases do  you refer  t o  a welfare 

It  was u n f o r t u n a t e  t h a t  t h e  q u c s t i o n  d i d  n o t  d i s t i n g u i s h  
between those cases where  there  .is a c o n t e s t  a s  t o  c u s t o d y  and t h o s e ,  

' t h e  great  m a j o r i t y ,  where  there i s  none. About h a l f  t h e  High  C o u r t  
j u d g e s  made t h e  d i s t i n c t i o n  i n  t h e i r  answers  and t h o s e  who d i d  n o t  
do so e x p r e s s l y  were p robab ly  c o n f i n i n g  themse lves  t o  cases where 
there  was no c o n t e s t  a s  t o  c u s t o d y .  Hard ly  any  o f  t h e  Commissioners  
drew t h e  d i s t i n c t i o n ,  b u t  a s  t h e y  a r e  p robab ly  concerned  w i t h  fewer 
c o n t e s t e d  c u s t o d y  cases t h i s  may n o t  have mattered a s  much. 

c o n t e s t e d  showed t h a t  f r e q u e n t  u s e  i s  made of  welfare o f f i c e r s '  
r e p o r t s  here .  But there  i s  q u i t e  a marked d i s c r e p a n c y :  a t  l e a s t  

Those answers  which d e a l t  w i t h  cases where  c u s t o d y  i s  
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one High C o u r t  judge  r e f e r s  all such  cases t o  a w e l f a r c  o f f i c e r ;  
a n o t h e r  re fe rs  h a l f ;  and one  Commissioner re fe rs  lm. 

With regard t o  cases where t h e r e  i s  no c o n t e s t  conce rn ing  
c u s t o d y  ( i n c l u d i n g  h e r e  t h e  answers  which d i d  not  d i f f e r e n t i a t e )  
i t  i s  c l e a r  t h a t  o n l y  a s m a l l  p r o p o e r t i o n  a r e  r e f e r r e d  t o  w e l f a r e  
o f f i c e r s .  74 o f  t h e s e  r e p l i e s  were i n  t h e  form of p e r c e n t a g e s  and 
t h e  a v e r a g e  of t hese  was 5.8%, though t h e  t r u e  f i g u r e  i s  p robab ly  
a l i t t l e  l e s s  a s  some r ep l i e s  were i n  t h e  form o f  ' n o t  more than-%. '  
I t  r:i.ght be r e a s o n a b l e  t h e r e f o r e  t o  t a k e  5% a s  t h e  rough a v e r a g e ,  
and c e r t a i n l y  t h i s  p a r t i c u l a r  f i g u r e  w a s  more f r e q u e n t l y  quoted 
t h a n  any  o t h e r . *  What w a s  r a t h e r  remarkable however was t h e  range  
of  d i s p a r i t y  between judges :  two have neve r  r e f e r r e d  a c a s e  f o r  
a w e l f a r e  o f f i c e r ' s  r e p o r t ,  one  has  r e f e r r e d  o n l y  two cases i n  t h e  

' c o u r s e  o f  t e n  y e a r s ,  and three ( i n c l u d i n g  one  High  C o u r t  j udge )  
r e f e r  l e s s  t h a n  1% of  cases. On t h e  o t h e r  hand 18 r e f e r  lW./o o r  
more,  and one of these ( a  S p e c i a l  Commissioner) r e f e r s  a s  many 
a s  3%. I t  i s  d i f f i c u l t  t o  u n d e r s t a n d  why p r a c t i c e  shou ld  vary  
q u i t e  so  much. 

( b )  Would you r e f e r  more,  i f  w e l f a r e  o f f i c e r s  were n o t  so  s c a r c e ?  
R a t h e r  s u r p r i s i n g l y  o n l y  28 s a i d  t h a t  t h e y  would ( 6  w i t h  

q u a l i f i c a t i o n s )  and 64  s a i d  t h a t  t h e y  would no t  ( 1  w i t h  a 
q u a l i f i c a t i o n ) .  S e v e r a l  o f  t h e  l a t t e r  group d i s p u t e d  t h e  premise  
o f  t h i s  q u e s t i o n  and ma in ta ined  t h a t  t h e r e  i s  no s c a r c i t y ,  o r  no 
s e r i o u s  s c a r c i t y .  

( c )  Do t h e i r  r e p o r t s  p r o i v d e  u s e f u l  a s s i s t a n c e  i n  r e a c h i n g  a 
dec i s i o s ?  

judge  s a i d  ' n o ' .  S e v e r a l  used  e x p r e s s i o n s  such a s  ' a b s o l u t e l y  
i n v a l u a b l e ' .  

94 j u d g e s  answered ' y e s '  t o  t h i s  q u e s t i o n  and n o t  a s i n g l e  

9. I n  w h a t  p r o p o r t i o n  of cases have you found t h a t  a w e l f a r e  
o f f i c e r ' s  r e p o r t  h a s  conf i rmed t h a t  t h e  proposed  a r r angemen t s  a re  t h e  
b e s t ?  

t h e r e  i s  no d i s p u t e  t h e  r e p o r t  does  c o n f i r m  t h a t  t h e  proposed 
a r r angemen t s  a r e  t h e  bes t .  47 j u d g e s  s a i d  t h a t  t h i s  i s  so i n  a l l  o r  

- 
I t  seems c l e a r  t h a t  i n  t h e  g r e a t  m a j o r i t y  of c a s e s  w h e r e  

, 

* The Repor t  on t h e  Work of  t h e  P r o b a t i o n  and A f t e r - c a r e  Department 
1962-1965 (Cmnd. 3107) shows t h a t  a t o t a l  o f  2 ,463  e n q u i r i e s  were 
made by welfare o f f i c e r s  i n  1965; b u t  t h i s  f i g u r e  i n c l u d e d  e n q u i r i e s  
o r d e r e d  when cus tody  w a s  i n  d i s p u t e  and when a n  a p p l i c a t i o n  was made 
t o  v a r y  a n  e x i s t i n g  o r d e r ,  
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n e a r l y  a l l  c a s e s ,  and 27 more s a i d  t h a t  i t  i s  so i n  t h e  m a j o r i t y  
of c a s e s .  Only 3 d e n i e d  t h a t  t hey  t e n d  t o  c o n f i r m  t h e  proposed  
a r r a n g e m e n t s ,  a l l  of these q u a l i f y i n g  t h e i r  r e p l y  i n  some way. 13 
gave  a n  answer  which cou ld  n o t  be c l a s s i f i e d .  

c o n f i r m s  t h e  proposed  a r r angemen t s  made it  c l e a r  t h a t  n e v e r t h e l e s s  
t h e  making of t h e  r e p o r t  s e r v e s  a u s e f u l  purpose :  i t  o f t e n  h e l p s  
t h e  c h i l d  o r  t h e  p a r e n t s ;  and i t  may show a need f o r  a s u p e r v i s i o n  
o r d e r  

A number of t h o s e  who s a i d  t h a t  t h e  r e p o r t  n e a r l y  a lways  

l O ( a )  
o r d e r  u n d e r  s e c t i o n  37?* 

I n  r o u g u  wha t  p r o p o r t i o n  of c a s e s  do you make a s u p e r v i s i o n  

I n  g e n e r a l  j u d g e s  make these o r d e r s  v e r y  s p a r i n g l y .  
- 

24 
j u d g e s  have neve r  made a s u p e r v i s i o n  o r d e r  and a f u r t h e r  29  make 
such  a n  o r d e r  ' v e r y  r a r e l y ' ,  ' v e r y  seldom' o r  i n  less  t h a n  1% of  
c a s e s .  A t  t h e  o t h e r  end of t h e  scale 8 j u d g e s  s a i d  t h e y  make 

s u p e r v i s i o n  o r d e r s  i n  5% of  cases ( t h e  h i g h e s t  p e r c e n t a g e  ment ioned)  
and a n o t h e r  t h a t  h e  makes them f a i r l y  f r e q u e n t l y .  

( b )  Would you c o n s i d e r  it a n  advan tage  i f  y o u r  power t o  do so 
were n o t  c o n f i n e d  by t h e  s e c t i o n  t o  " e x c e p t i o n a l  c i r c u m s t a n c e s " ?  

an advan tage  ( 6  w i t h  q u a l i f i c a t i o n s )  bu t  54 d i d  n o t  ( 4  w i t h  ~ 

q u a l i f i c a t i o n s ) ,  A f e w  d i d  n o t  t h i n k  i t  a p p r o p r i a t e  t o  e x p r e s s  
a view as  t h e y  do  n o t  make such  o r d e r s .  

i n t e r p r e t a t i o n  on t h e  e x p r e s s i o n  ' e x c e p t i o n a l  c i r c u m s t a n c e s ' .  

Opin ion  w a s  d i v i d e d  here.  33 j udges  t h o u g h t  i t  would be 2 

P 

Some judges  s t a t ed  t h a t  t h e y  p l a c e  a f a i r l y  broad  

4 j u d g e s  s u g g e s t e d  t h a t  t h e  s e c t i o n  shou ld  be amended i n  
o r d e r  t h a t  a s u p e r v i s i o n  o r d e r  c o u l d  be made a l t h o u g h  t h e  c h i l d  
has n o t  been ' commit ted  t o  t h e  c u s t o d y  of any  p e r s o n ' .  ( o n  t h i s  
p o i n t  see p& p.25 1. 

* S e c t i o n  37 ( 1 )  p r o v i d e s  'Where t h e  c o u r t  h a s  j u r i s d i c t i o n  by v i r t u e  
o f  t h i s  P a r t  of t h i s  Act t o  make a n  o r d e r  f o r  t h e  c u s t o d y  of a c h i l d  
and i t  a p p e a r s  t o  t h e  c o u r t  t h a t  there a re  e x c e p t i o n a l  c i r c u m s t a n c e s  
making i t  d e s i r a b l e  t h a t  t h e  c h i l d  shou ld  be u n d e r  t h e  s u p e r v i s i o n  o f  
a n  independen t  p e r s o n ,  t h e  c o u r t  may, a s ' r e s p e c t s  any p e r i o d  d u r i n g  
which t h e  c h i l d  i s ,  i n  e x e r c i s e  of t h a t  j u r i s d i c t i o n ,  commit ted t o  t h e  
c u s t o d y  of any  p e r s o n ,  o r a e r  t h a t  t h e  c h i l d  be unde r  t h e  s u p e r v i s i o n  
of a n  o f f i c e r  a p p o i n t e d  u n d e r  t h i s  s e c t i o n  as  a welfare o f f i c e r  o r  
under  t h e  s u p e r v i s i o n  of a l o c a l  a u t h o r i t y ' .  

1 
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1 1 .  I f  t h e r e  i s  n o t h i n g  t o  s u g g s  t h a t  t h e  p a r e n t s  d i s a g B  

abou t  t h e  proposed a r r angemen t s  f o r  t h e  c h i l d r e n ,  i n  rough1.y what 
p r o p o r t i o n  of  cases do you c a l l  f o r  f u r t h e r  ev idence  t o  sho;v t h a t  
- t h e y  a r e  s a t i s f a c t o r y ?  I n  what  c i r c u m s t a n c e s  would you do so? 

Moreover i t  w a s  ambiguous,  a s  t h e  ' f u r t h e r  e v i d e n c e '  cou ld  mean 
e v i d e n c e  e l i c i t e d  by f u r t h e r  q u e s t i o n s  p u t  t o  t h e  p e t i t i o n e r ,  o r  
e v i d e n c e  g i v e n  by some o t h e r  w i t n e s s .  Pe rhaps  a s  a r e s u l t  of t h i s  
t h e  r e p l i e s  showed a marked v a r i a t i o n .  

A t  one  end of  t h e  s c a l e  one judge  r e p l i e d  ' i n  a lmos t  a l l  
cases '  and ,  a t  t h e  o t h e r  end ,  9 s a i d  i n  none. O f  t h e  40 who 
hazarded  a f i g u r e  t h e  a v e r a g e  p e r c e n t a g e  w a s  9.5% but  t h i s  canno t  
be regarded a s  a v e r y  mean ingfu l  f i g u r e .  

The re  w a s  a s t r i k i n g  c o n t r a s t  i n  a t t i t u d e s .  Some j u d g e s  
o b v i o u s l y  f e e l  i t  i s  g e n e r a l l y  b e t t e r  t o  a d o p t . t h e  p a r e n t s '  own 
w i s h e s ;  whereas o t h e r s  ' do  n o t  r e a l l y  t h i n k  t h e  agreement  of t h e  

p a r e n t s  has  much b e a r i n g  on t h e  m a t t e r ' ,  o r  ' i t  d o e s  not  a f f e c t  
my mind ' .  

T h i s  q u e s t i o n  ove r l apped  w i t h  Q u e s t i o n s  2 ,  5 ,  6 & 7 ,  

Answers t o  t h e  second p a r t  o f  t h e  q u e s t i o n  c l o s e l y  resembled 
answers  t o  Q u e s t i o n  5 and i n c l u d e d :  when t h e  r e sponden t  h a s  t h e  
c h i l d r e n ;  i n s u f f i c i e n t  i n f o r m a t i o n ;  f a t h e r  i n  p o s s e s s i o n  of t h e  

c h i l d  b u t  w i t h  no f ema le  s u p p o r t ;  p a r e n t s  no t  i n t e r e s t e d  i n  
c h i l d r e n  o r  o t h e r w i s e  u n s a t i s f a c t o r y ;  problem c h i l d r e n ;  bad 

hou s i r i g  ; u n s a t i s f a c t o r y  f i nanc i a l  a r rangement  s ; unmarr ied  
househo ld ;  p e t i t i o n i n g  p a r e n t  h a s  l o s t  c o n t a c t  w i t h  t h e  c h i l d r e n ;  
and p e t i t i o n i n g  p a r e n t  known t o  judge  a s  d e b t o r  o r  ' q u a r t e r  
s e s s i o n s  c h a r a c t e r '  . 
12 .  When a Cus tody  O r d e r  i s  a l r e a d y  i n  e x i s t e n c e  and i t  i s  
proposed t h a t  t h e  same-a r rangemen t s  should  c o n t i n u e ,  do you normal ly  
- a c c e p t  t h e s e ?  

T h e r e  were 83 a f f i r m a t i v e  answers  here ( 15 w i t h  some 
q u a l i f i c a t i o n ) .  13 j u d g e s  r e p l i e d  t h a t  t h e y  r e q u i r e  t h e  same 
e v i d e n c e  conce rn ing  t h e  a r r angemen t s  a s  i n  o t h e r  cases .  

I t  seems c l e a r  t h a t ,  p r o v i d e d  t h e  o r d e r  i s  o f  f a i r l y  
r e c e n t  o r i g i n ,  n e a r l y  a l l  j u d g e s  a r e  s a t i s f i e d  f o r  the  purpose  
o f  s e c t i o n  33 ,  though many s t i l l  a s k  t h e  p e t i t i o n c r  a few q u c s t i o n s .  

1 3 .  - Do you e v e r  i n t e r v i e w  t h e  c h i l d r e n ?  I f  s o ,  i n  what 
c i r c u m s t a n c e s  and ,  i n  p a r t i c u l a r ,  a t  w h a t  a g s ?  

I t  m i g h t  have been p r e f e r a b l e  i f  t h e  q u e s t i o n . h a d  made i t  

c l e a r  whe the r  i t  was meant t o  i n c l u d e  cases where t h e r e  i s  a 
c o n t e s t  a s  t o  c u s t o d y .  A s  i t  w a s ,  49 j u d g e s  ( i n c l u d i n g  t h e  g r e a t  
m a j o r i t y  o f ' t h e  High  Cour t  j u d g e s )  r e p l i e d  t h a t  t h e y  do i n t e r v i e w  
c h i l d r e n ,  though i n  t h e  case of  21 o n l y  i f  t h e r e  i s  a cus tody  
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d i s p u t e .  45 s t a t e d  t h e y  do n o t  i n t e r v i e w  c h i l d r e n .  

some d i f f e r e n c e  of o p i n i o n  c o n c e r n i n g  t h e  minimum age a t  which 
t h i s  i s  a p p r o p r i a t e .  Two regarded t h i r t e e n  a s  t h e  minimum, b u t  
f o u r  were p r e p a r e d  t o  see c h i l d r e n  of s i x  and upwards.  The 
a v e r a g e  minimum age s p e c i f i e d  by t h e  39 j u d g e s  who d e a l t  w i t h  t h i s  
p o i n t  was 9 . 9 .  

The High  C o u r t  j u d g e s ,  b u t  n o t  many of t h e  o t h c r s ,  
ment ioned o t h e r  c i r c u m s t a n c e s  which would i n f l u e n c e  them i n  
d e c i d i n g  w h e t h e r  o r  n o t  t o  i n t e r v i e w .  These i n c l u d e d :  where 
i t  i s  sugges ted  t h e  c h i l d  s h o u l d  l e a v e  t h e  c o u n t r y  permanent ly ;  
where t h e r e  i s  a c o n t r o v e r s y  r e g a r d i n g  e d u c a t i o n ;  where t h e  
c h i l d  i s  l i v i n g  w i t h  a m e n t a l l y  d i s t u r b e d  p a r e n t ;  - where t h e  

c h i l d  i s  u n w i l l i n g  t o  see a p a r e n t  who h a s  r i g h t s  of  access; 
where t h e  c h i l d  i s  a l l e g e d  t o  have a n  i n v i n c i b l e  repugnance t o  
o n e  p a r e n t ;  where one  p a r e n t  a l leges  v i o l e n c e  a g a i n s t  t h e  c h i l d  
by t h e  o t h e r ;  w h c r e  t h e  welfare o f f i c e r  i s  p u z z l e d ;  and where  
t h e  judge  f ee l s  he c a n  h e l p  a c h i l d  who i s  s u b j e c t  t o  t h e  p u l l  
o f  c o n f l i c t i n g  l o y a l t i e s .  

t h a t  n o t h i n g  i s  t o  be g a i n e d  by i n t e r v i e w i n g  t h e  c h i l d r e n ,  some 
of t h e  o t h e r  h a l f  c l e a r l y  f i n d  t h e  p r a c t i c e  h e l p f u l .  Thus one 
judge  observed  t h a t  ' c h i l d r e n ,  once a t  ease,  a r e  u s u a l l y  most 
i l l u m i n a t i n g '  . 
14. 
because  s a t i s f a c t o r y  a r r a n g e m e n t s  were n o t  proposed? 

Among t h o s e  j u d g e s  who do i n t e r v i e w  c h i l d r e n  t h e r e  was 

~ 

Although h a l f  o u r  d i v o r c e  j u d g e s  a p p e a r  t o  t a k e  t h e  view 

Have you e v e r  u l t i m a t e l y  r e f u s e d  t o  make a decree a b d o l u t e  

T h i s  q u e s t i o n  c o u l d  have been more h a p p i l y  d r a f t e d ,  and 
a few j u d g e s  answered s i m p l y  t h a t  t h e y  do n o t  themselves  make 
decrees a b s o l u t e !  A f u r t h e r  d i f f i c u l t y  was t h a t  even  i f  a j u d g e  
r e f u s e s  t o  c e r t i f y  t h a t  he i s  s a t i s f i e d  w i t h  t h e  a r r a n g e m e n t s  for 
t h e  c h i l d r e n ,  t h e r e  i s  a lways  t h e  p o s s i b i l i t y  t h a t  a f r e s h  
a p p l i c a t i o n  may s u b s e q u e n t l y  be made t o  a n o t h e r  judge  who w i l l  

t h e n  do so .  \ 

However 8 j u d g e s  answered t h i s  q u e s t i o n  i n  t h e  a f f i r m a t i v e  - 
though one asked  r h e t o r i c a l l y  'What good d i d  I a c h i e v e ? '  83 
answered n e g a t i v e l y ,  b u t  s e v e r a l  p o i n t e d  o u t  t h a t  t h e  d u i n g  of  
t h e  decree o f t e n  h a s  a v e r y  s a l u t a r y  e f f e c t .  

15.  How o f t e n  d o  you f i n d  t h a t  i t  i s  " i m p r a c t i c a b l e "  for t h e  . 

p a r t i e s  t o  make a r r a n g e m e n t s  which a r e  " s a t i s f a c t o r y  o r . . . . t h e  b e s t  
t h a t  can  be d e v i s e d  i n  t h e  c i r c u m s t a n c e s "  ( i . e .  s e c t i o n  33 ( 1 )  ( b )  
- i n s t e a d  of ( a ) l ?  

The predominant  r e a c t i o n  h e r e  was ' v e r y  r a r e l y ' ,  and 16 
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j u d g e s  even  s a i d  ' n e v e r ' .  On t h e  o t h e r  hand 6 j u d g e s  s t a t e d  t h a t  
t h i s  was so i n  as  many a s  1 0 %  o f  cases. 

I t  i s - a p p a r e n t  t h a t  s e c t i o n  3 j ( l ) ( b )  s e r v e s  a u s e f u l  
pu rpose  i n  s i t u a t i o n s  w h e r e  t h e  c h i l d  i s  o v e r s e a s ;  and a l s o ,  
p o s s i b l y ,  where a c h i l d  o f  t h e  p a r t i e s  h a s  been adopted  by a 
t h i r d  p e r s o n  ( though  i t  was s u r e l y  n o t  t h e  i n t e n t i o n  of P a r l i a m e n t  
t h a t  such  a c h i l d  shou ld  f a l l  w i t h i n  t h e  purvieYv o f  s e c t i o n  3 3 ) " .  

16. Have you e v e r  had r e a s o n  t o  t h i n k  t h a t  a r r angemen t s  
s a n c t i o n e d  -by-you were no t  observed  by t h e  p a r t i e s  a f t e r  d e c r e e  
a b  s o l u t e ?  

2 0  j u d g e s  answered ' y e s '  ( 3  w i t h  a q u a l i f i c a t i o n ) .  One 
c o u n t y  c o u r t  j udge  knew of two such  cases, bo th  w h e r e  i t  was 
i n t e n d e d  t h a t  t h e  c h i l d r e n  shou ld  be looked a f t e r  by t h e  h u s b a n d ' s  
married s i s te r .  

idea .  One added t h a t  ' a  j udge  should  neve r  be a n  i n t e r f e r i n g  
busybody' .  - 

17. - Do you t h i n k  t h a t  t h e  Mat r imon ia l  Causes Ru les  should  be  

amended t o  r e q u i r e  ' t he  p e t i t i o n e r  t o  g i v e  more d e t a i l s  i n  t h e  

p e t i t i o n  o f  ( a )  t h e  p r e s e n t  s i t u a t i o n  of t h e  c h i l d r e n  and ( b )  t h e  

a r r angemen t s  proposed  ( e . g .  t h e  accommodation where t h e  c h i l d r e n  
w i l l  l i v e  o r  t h e  a r r angemen t s  f o r  ac 'cess  b y ' t h e  p a r e n t  who d o e s  
n o t  have c u s t o d y  o f  them)? 

28 j u d g e s  though t  t h i s  a good s u g g e s t i o n .  T h e  f u r t h e r  
de t a i1 . s  w h i c h  i t  w a s  c o n s i d e r e d  would be h e l p f u l  i n c l u d e d :  .who 
i s  t o  look  a f t e r  t h e  c h i l d  w h i l e  t h e  p a r e n t  i n  c h a r g e  i s  a t  
work;  w h e t h e r  a main tenance  o r d e r  has  been obse rved ;  t h e  

f i n a n c i a l  p o s i t i o n  of t h e  househo ld ;  p a r t i c u l a r s  o f  t h e  accomnoda- 
t i o n ;  and a r r angemen t s  r e g a r d i n g  a c c e s s .  T h r e e  j u d g e s  though t  

. t h a t  t h e s e  d e t a i l s  should  no t  be c o n t a i n e d  i n  t h e  p e t i t i o n  b u t  i n  
a s e p a r a t e  document.  I t  was a l s o  sugges t ed  t h a t  t h e  p e t i t i o n e r  
shou ld  be  r e q u i r e d  t o  b r i n g  a l l  i n f o r m a t i o n  up t o  d a t e  j u s t  
b e f o r e  t h e  h e a r i n g .  

6 5  , j u d g e s  s a i d  ' n o ' ,  many say ing .  t h a t  t h e y  s imply  had  no 

67  j u d g e s  opposed t h e  s u g g e s t i o n ;  on t h e  g rounds ,  for  
example,  t h a t  i t  i s  b e t t e r  f o r  t h e  judge  t o  o b t a i n  t h e  f u r t h e r  
e v i d e n c e  by q u e s t i o n i n g ,  t h a t  t h e  p e t i t i o n  i s  a l r e a d y  l o n g  enough,  
t h a t  t h e  proposed a r r angemen t s  have o f t e n  changed by t h e  t ime of  
t h e  h e a r i n g ,  and t h a t  i t  i s  sometimes d i f f i c u l t  f o r  t h e  p e t i t i o n e r  

* I t  i s  unde r s tood  t h a t  a n  amendment i s  l i k e l y  t o  be made t o  t h e  
Mat r imon ia l  Causes  R u l e s  t o  d e a l  w i t h  t h i s  p o i n t .  
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t p  o b t a i n  t h e  i n f o r m a t i o n .  
18. 
i n v i t e d  n e v e r t h e l e s s  t o  s t a t e  i n  w r i t i n g  w h e t h e r  he c o n s i d e r s  
t h e  a r r angemen t s  proposed  f o r  t h e  c h i l d r e n  t o  be s a t i s f a c t o r y ?  

Op in ion  here w a s  f a i r l y  e v e n l y  d i v i d e d ,  b u t  a small 
m a j o r i t y  though t  t h a t  such  a n  i n v i t a t i o n  shou ld  be made. Of  
t h e  53 j u d g e s  who t o o k  t h i s  view, 3 s t i p u l a t e d  t h a t  s u c h  a pro-  
c e d u r e  s h o u l d ' b e  c o n f i n e d  t o  cases where t h e  husband i s  
p e t i t i o n i n g  ( t h e  v iews  of a mother  b e i n g  e s p e c i a l l y  i m p o r t a n t )  
and 7 added o t h e r  r e s e r v a t i o n s .  It  was s u g g e s t e d  t h a t  t h e  
r e s p o n d e n t  should  be t o l d  i n  t h e  documents s e r v e d  on  h i m  t h a t  
' f a i l u r e  t o  r e p l y  migh t  d e l a y  t h e  d e c r e e .  A f e w  j u d g e s  would 
l i k e  t o  be g i v e n  power t o  r e q u i r e  t h e  r e s p o n d e n t  t o  a t t e n d .  

i t  would c r e a t e  t r o u b l e ;  and some p o i n t e d  o u t  t h a t  t h e  q u e s t i o n  
i s  w h e t h e r  t h e  c o u r t ,  no t  t he  r e s p o n d e n t ,  t h i n k s  t h e  a r r angemen t s  
s a t i s f a c t o r y .  Some o f  t h i s  g roup  n e v e r t h e l e s s  t h o u g h t  t h a t  
t h e  c o u r t  shou ld  be g i v e n  power t o  compel bo th  p a r e n t s  t o  a t t e n d .  

19. G e n e r a l l y  do  you c o n s i d e r  t h a t  t h e  sys tem i s  working 

Should  a r e s p o n d e n t  who d o e s  n o t  e n t e r  a n  appea rance  tie D P 

- 

43 j u d g e s  opposed such  a change.  S e v e r a l  t hough t  t h a t  

- satlsfactorilv? 
80 j u d g e s ,  i n c l u d i n g  a l l  b u t  one of t h e  High  Cour t  j u d g e s ,  

t h o u g h t  t h a t  it i s ,  though 27 of these had c e r t a i n  r e s e r v a t i o n s .  13 
t hough t  t h a t  it is n o t ,  4 w i t h  reservations.  5 could not real ly  

be r ega rded  a s  e x p r e s s i n g  a c lear  v iew e i t h e r  way. 

- 

2 0 .  On t h e  b a s i s  t h a t  the  number o f  welfare o f f i c e r s  i s  
u n l i k e l y  t o  i n c r e a s e  s u b s t a n t i a l l y  i n  t h e  nex t  f ewyea r s ,  wha t  

- improvements i n  t h e  sys t em do  you s u g g e s t ?  

made i n  answer t o  t h i s  q u e s t i o n .  T h e s e  a re  set' o u t  i n  Appendix A .  
A l a r g e  number o f  s u g g e s t i o n s  and o b s e r v a t i o n s  were 

C .  Some G e n e r a l  C o n c l u s i o n s  f rom t h e  J u d g e s '  R e p l i e s  

1 .  I t  i s  c l e a r  t h a t  t h e  great m a j o r i t y  of j u d g e s  b e l i e v e  
t h a t  s e c t i o n  3 3  i s  s e r v i n g  a u s e f u l  pu rpose  and so i t  would c l e a r l y  
be a m i s t a k e  t o  r e p e a l  t h e  s e c t i o n  and abandon t h e  sys t em 
a l t o g e t h e r .  

2 .  I t  h a s  t o  be a d m i t t e d  t h a t  i n  t h e  n a t u r e  of t h i n g s  there  
a re  s e v e r e  l i m i t s  t o  what c a n  be ach ieved  by s o c i e t y  f o r  c h i l d r e n  
whose p a r e n t s  have f i n a l l y  p a r t e d ,  whatever  machinery i s  d e v i s e d ;  
b u t  some modest improvement i n  t h e  p r e s e n t  sys t em may w e l l  be .\ 
p o s s i b l e ,  even  w i t h i n  the  c u r r e n t  l i m i t s  of o u r  a v a i l a b l e  r e s o u r c e s .  - 
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3 .  T h e  main shor t comings  a t  p r e s e n t  seem t o  be t h a t :  

( a )  j u d g e s  a r e  hampered by i n s u f f i c i e n t  time and f a c i l i t i e s  
(and  pe rhaps  a l s o  by t h e  f a c t  t h a t  t h e i r  e x p e r i e n c e  
b e f o r e  appoin tment  w a s  i n  q u i t e  d i f f e r e n t  f i e l d s )  t o  
e n a b l e  t h e m  a t  t h e  h e a r i n g  of  t h e  p e t i t i o n  t o  conduct  
a who l ly  s a t i s f a c t o r y  e n q u i r y  i n t o  t h e  a r r angemen t s  
w h i c h  a re  proposed;  and i n  consequence t h e  c o n s i d e r a t i o n  
which t h e y  g i v e  t o  t h e  a r r angemen t s  may o f t e n  appea r  
t o  b e ,  and sometimes may a c t u a l l y  b e ,  someth ing  of a 
f o r m a l i t y ;  

( b )  a p a r t  f rom t h e  r a t h c r  f o r m i d a b l e  s a n c t i o n  of  a s u p e r v i s i o n  
o r d e r  t h e r e  i s  no machinery  t o  s a f e g u a r d  t h e  c h i l d  

a g a i n s t  subsequen t  d i s a d v a n t a g e o u s  changes  i n  t h e  
a r r angemen t s ;  - 

( C )  there  i s  c o n s i d e r a b l e  d i s p a r i t y  between judges  i n  t h e  

u s e  which t h e y  make of t h e i r  e x i s t i n g  powers ,  bo th  t o  
o r d e r  a n  e n q u i r y  by a wel fare  o f f i c e r  b e f o r e  a p p r o v i n g  
t h e  a r r angemen t s  and t o  o r d e r  s u p e r v i s i o n  o f  t h e  c h i l d  

a f t e r w a r d s .  

4 .  I t  i s  s i g n i f i c a n t  t h a t  i n  t h e  g r e a t  m a j o r i t y  of cases 
where an  e n q u i r y  by a w e l f a r e  o f f i c e r  i s  o r d e r e d ,  h i s  r e p o r t  
d o e s  i n  f a c t  c o n f i r m  t h a t  t h e  a r r angemen t s  a r e  t h e  b e s t  t h a t  
c a n  be d e v i s e d ;  and a s  t h e s e  a re  no doub t  t h e  c a s e s  where t h e  

proposed  a r r angemen t s  g i v e  r ise t o  p a r t i c u l a r  a n x i e t y  i t  seems 
f a i r  t o  assume t h a t  i n  t h e  qverwhelming m a j o r i t y  of o t h e r  c a s e s  
i t  would n o t  be  p o s s i b l e  t o  make b e t t e r  a r r angemen t s  t h a n  t h o s e  
which a re  proposed  by t h e  p e t i t i o n e r .  

I11 THE REPLIES OF THE REGISTRARS TO QUESTIONS OK THE WORKING 

OF THE SECTION 

A .  P r e l i m i n a r y  

1 .  The  q u e s t i o n n a i r e ,  w h i c h  c o n s i s t e d  of  16 q u e s t i o n s ,  most 
o f  them s i m i l a r  t o  t h o s e  p u t  t o  t h e  j u d g e s ,  w a s  s e n t  t o  the S e n i o r  
Regis t rar  a t  t h e  P r i n c i p a l  P r o b a t e  R e g i s t r y  and t o  50 D i s t r i c t  
Regis t rars  i n  December, 1966. T h e  former  and 42  of  t h e  l a t t e r  
r e p l i e d .  

2 .  I n  a n a l y s i n g  t h e  answers ,  t h o s e  of  t h e  P r i n c i p a l  P r o b a t e  

P 
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R e g i s t r y  have been d e a l t  w i t h  s e p a r a t e l y  i n  e a c h  case owing t o  
t h e  great  d i s p a r i t y  between t h e  number of  cases handled  by t h a t  
R e g i s t r y  and t h e  D i s t r i c t  Regis t r ies .  

B. The Q u e s t i o n s  and Answers 

1 .  
- i n  y o u r  Divorce  Town? 

dependant  c h i l d r e n )  whereas i n  t h e  p r o v i n c e s  t h e  h i g h e s t  i s  
Manches te r ,  w i t h  2 ,245  and t h e  l o w e s t  Caernarvon,  w i t h  o n l y  90. 
The a v e r a g e  f o r  Dis t r ic t  Regis t r ies  i s  575.  

- Approximately how many d i v o r c e  c a s e s  a re  heard  a n n u a l l y  

The f i g u r e  f o r  London i s  13,000 a y e a r  (6wo i n v o l v i n g  

2 .  I n  r o u g h l y  what p e r c e n t a g e  of cases where there a r e  
c h i l d r e n  d o e s  t h e  judge decide t h a t  h e . n e e d s  more i n f o r m a t i o n  
---- r e g a r d i n g  t h e  proposed  a r r a n g e m e n t s  f o r  t h e  e h i l d r e n  t h a n  t h a t  
g i v e n  i n  t h e  p e t i t i o n  and t h e  e v i d e n c e  a t  t h e  h e a r i n g ?  

London s a i d  5%. The Di s t r i c t  Regis t rars  ranged from 
a s  h i g h  as  2% down t o  a s  low a s  0.5%, w i t h  a n  a v e r a g e  f i g u r e  
of 6.7%. 

3 .  Mow f r e q u e n t l y ,  and i n  what c i r c u m s t a n c e s ,  i s  a n  o r d e r  
made t h a t  t h e  c h i l d r e n  be s e p a r a t e l y x p r e s e n t e d ?  

London sa id  ' r a r e l y ,  sometimes when p a t e r n i t y  i s  i n  
d i s p u t e ,  o r  where t h e r e  i s  a b i t t e r  f i g h t  o v e r  c u s t o d y . '  The 
D i s t r i c t  R e g i s t r a r s  e i t h e r  said 'Never '  o r  'Where there i s  a ' 

p a t e r n i t y  d i s p u t e ' ,  

4 .  
of t h e  fami ly"*  i n  e x i s t e n c e  a p a r t  f rom t h o s e  d i s c l o s e d  i n  t h e  

p e t i t i o n ?  

w i t h  q u e s t i o n s  of  main tenance  o r  access a f t e r  decree. No more 
t h a n  6 D i s t r i c t  Registmrs have  done so, and some of these o n l y  
v e r y  r a r e l y .  

5 .  I n  r o u g h l y  what p E p o r t i o n  of cases where there  a r e  
c h i l d r e n  i s  t h e  adeauacy  of t h e  a r r a n g e m e n t s  f o r  them referred 
t o  a welfare o f f i c e r ?  

Have you e v e r  s u s p e c t e d  t h a t  there may be a n o t h e r  " c h i l d  

London registrars o c c a s i o n a l l y  s u s p e c t  t h i s  when d e a l i n g  

London s a i d  a l i t t l e  o v e r  3%. The D i s t r i c t  Registrars 
ranged from a s  h i g h  a s  20% t o  as  low as  WO, t h e . p r o v i n c i a 1  a v e r a g e  
b e i n g  a p p r o x i m a t e l y  6% ( c f .  t h e  R e p o r t  on  t h e  J u d g e s '  r e p l i e s  Q.8 
( a ) ,  a n t e  p 6 , where t h e  f i g u r e  was 5 % ) .  

* See f o o t n o t e  on p . 4  a n t e .  - t 
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6 .  Is i t  y o u r  e x p e r i e n c e  t h a t  t h e r e  a r e  s u f f i c i e n t  wel fa re  
o f f i c e r s  a v a i l a b l e  so t h a t  a r e p o r t  may be o b t a i n e d  whenever t h e  

judge would l i k e  one? 

cou ld  n o t  a lways  be  o b t a i n e d  as  r a p i d l y  as  migh t  be des i red ,  Of 

t h e  D i s t r i c t  Regis t rars  31 s a i d  '.yes' and 1 1  s a i d  ' n o ' ,  though 
some o f  t h e  f o r m e r  added t h a t  r e p o r t s  would be o b t a i n a b l e  more 
q u i c k l y  i f  more w e l f a r e  o f f i c e r s  were a v a i l a b l e .  

7 .  When a r e p o r t  i s  asked  f o r ,  what i s  t h e  a v e r a g e  time t a k e n  
t o  f u r n i s h  one? 

London s a i d  ' y e s '  f o r  t h e  e x i s t i n g  demand, though r e p o r t s  

It  takes o n l y  3 - 4 weeks i n  London. I n  t h e  p r o v i n c e s  
t h e  p e r i o d  v a r i e s  f rom as  l i t t l e  a s  3 weeks i n  f i v e  R e g i s t r i e s  t o  
a s  much a s  3 months i n  f o u r  and even  5 months i n  o n e ,  t h e  
p r o v i n c i a l  a v e r a g e  b e i n g  approx ima te ly  6 weeks.  Bu t  it seems t h a t  

a r r angemen t s  can  o f t e n  be made f o r  e x p e d i t i n g  r e p o r t s  i n  p a r t i c u l a r  
cases.  

8. I n  w h a t  p E p o r t i o n  of  cases have you found t h a t  a w e l f a r e  
o f f i c e r ' s  r e p o r t  h a s  conf i rmed t h a t  t h e  proposed a r r angemen t s  a r e  
t h e  b e s t ?  

London f e l t  t h a t  t h i s  w a s  a q u e s t i o n  f o r  t h e  judges  and 
d i d  n o t  a t t e m p t  t o - a n s w e r  i t ,  b u t  38 of t h e  Dis t r ic t  R e g i s t r a r s  
d i d  so: 5 r e p l i e d  ' a l l '  ( e x c e p t  o f  c o u r s e  w h e r e  cus tody  was i n  
i s s u e ) ,  2 r e p l i e d  ' 9 9 % ' ,  3 r e p l i e d  '95%' ,  5 r e p l i e d  ' 9 @ ' ,  7 
r e p l i e d  ' p r a c t i c a l l y  a l l ' ,  ' a l m o s t  n i l ' ,  ' a b o u t  a l l '  o r  'most  
cases ' .  On t h e  o t h e r  hand 1 r e p l i e d  ' a b o u t  h a l f ' .  I t  seems 
f a i r l y  c l e a r  t h a t  i n  t h e  v e r y  great  m a j o r i t y  of  u n c o n t e s t e d  c a s e s  
t h e  r e p o r t  c o n f i r m s  t h a t  t h e  proposed a r r angemen t s  a r e  b e s t .  

9 .  I n  r o u g u y  what p r o p o r t i o n  o f  c a s e s  where t he re  a re  
c h i l d r e n  a re  s u p e r v i s i o n  o r d e r s  made unde r  s e c t i o n  37? 

w a s  6% ( o n e  R e g i s t r y )  and t h e  lowes t  0 ( f o u r  Reg i s t r i e s ) .  
ave rage  f o r  t h e  36 Dis t r ic t  Regis t r ies  which gave  a numer i ca l  
answer  w a s  1.3%. 

10. D o  t h e  judges e v e r  i n t e r v i e w  t h e  c h i l d r e n  themselves?  
London s a i d  ' n o t  u s u a l l y '  i f  t h e r e  i s  no c o n t e s t .  26 

o f  t h e  D i s t r i c t  Registrars r e p o r t e d  t h a t  t h i s  does  o c c u r ,  though 
sometimes e x t r e m e l y  r a r e l y  (e..g. ' e x c e p t i o n a l l y ' ,  ' once  i n  s i x  
y e a r s ' )  and sometimes o n l y  i n  c o n t e s t e d  cases.  

London s a i d  ' 1  i n  300'. I n  t h e  p r o v i n c e s  t h e  h i g h e s t  
The 
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1 1 .  Have you r e a s o n  t o  t h i n k  t h a t  a r r angemen t s  approved  by 
t h e  c o u r t  a r e  sometimes n o t  obse rved  by t h e  p a r t i e s  a f t e r  decree 
a b s o l u t e ?  

Londo,n sa id  it  w a s  no t  uncommon f o r  t h i s  t o  be obse rved  
on subsequen t  ma in tenance  a p p l i c a t i o n s  (and  t h a t  changes  o f t e n  
o c c u r r e d  because  t h e  p o s i t i o n  between p a r e n t s  and c h i l d r e n  may 
be f l u i d  a t  t h e  time of t h e  decree n i s i ) .  Ten D i s t r i c t  R e g i s t r a r s  
answered i n  t h e  a f f i r m a t i v e ,  though some s a i d  o n l y  ' o c c a s i o n a l l y ' ;  26 
answered n e g a t i v e l y ;  and t h e  rest d i d  n o t  commit t hemse lves .  

1 2 .  Have you known o f  any  c a s e s  i n  which a d e c r e e  a b s o l u t e  
was n e v e r  made because  s a t i s f a c t o r y  a r r angemen t s  were n o t  proposed? 
-9 If so how many? 

R e g i s t r a r s  answered i n  t h e  a f f i r m a t i v e ,  Southend g i v i n g  t h e  h i g h e s t  
f i g u r e ,  w h i c h  was 4 .  

13. - Do you t h i n k  t h a t  t h e  M a t r i m o n i a l  C a u s e s  R u l e s  should  be 

amended t o  r e q u i r e  t h e  p e t i t i o n e r  t o  g i v e  more d e t a i l s  i n  t h e  
p e t i t i o n  of ( a )  t h e  p r e s e n t  s i t u a t i o n  o f  t h e  c h i l d r e n  and ( b )  t h e  

- a r r a n g e m e n t s  proposed  (e.g. t h e  accommodation where t h e  c h i l d r e n  
w i l l  l i v e  o r  t h e  a r r angemen t s  f o r  access by t h e  p a r e n t  who does  
n o t  have cus tody  of them)? 

London though t  n o t ,  because  of t h e  f l u i d i t y  of t h e  
s i t u a t i o n  a t  t h i s  stage. T h e  D i s t r i c t  Regis t ra rs  w e r e  almost 
e v e n l y  d i v i d e d :  22 f avoured  t h e  s u g g e s t i o n  and 20 d i d  n o t .  

14 .  Should a r e s p o n d e n t  who d o e s  no t  e n t e r  an  appea rance  be 
i n v i t e d  n e v e r t h e l e s s  t o  s t a t e  i n  w r i t i n g  whe the r  he c o n s i d e r s  t h e  
- a r r a n g e m e n t s  proposed  f o r  t h e  c h i l d r e n  t o  be s a t i s f a c t o r y ?  

of t h e  D i s t r i c t  R e g i s t r a - r s  were i n  f a v o u r :  24 a s  a g a i n s t  18.  

15.  G e n e r a l l y  do you c o n s i d e r  t h a t  t h e  sys t em i s  working  
s a t i s f a c t o r i l y ?  

s e v e r a l  were q u a l i f i e d .  Only one  r e g i s t r a r  answered ' n o ' ,  b u t  
one o t h e r  s a i d  a lmos t  a s  much. 

London was u n a b l e  t o  answer  t h i s .  F i v e  D i s t r i c t  , 

London w a s  i n c l i n e d  t o  t h i n k  n o t ,  b u t  a s l i g h t  m a j o r i t y  

P r a c t i c a l l y  e v e r y  answer was i n  t h e  a f f i r m a t i v e ,  though 

16 .  On t h e  b a s i s  t h a t  t h e  number o f - w e l f a r e  o f f i c e r s  i s  
u n l i k e l y  t o  i n c r e a s e  s u b s t a n t i a l l y  i n  t h e  nex t  f e w  y e a r s ,  w h a t  

-- improvements i n  t h e  system would you s u g g e s t ?  

D i s t r i c t  Registrars a re  s e t  o u t  i n  Appendix B. 
London made no s u g g e s t i o n s .  The s u g g e s t i o n s  made by 
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C .  C o n c l u s i o n s  

1 .  I n  t h e i r  answers  t o  t h e  f a c t u a l  q u e s t i o n s  t h e  r e g i s t r a r s  
n a t u r a l l y  t ended  t o  c o r r o b o r a t e  t h e  answers  g i v e n  by t h e  j u d g e s ;  
bu t  t h e  registrars d i f f e r e d  markedly  f rom t h e  judges  i n  t h e i r  

. o p i n i o n s  on whe the r  t h e  p r e s e n t  sys tem i s  working s a t i s f a c t o r i l y .  
Whereas a s i g n i f i c a n t  number of  j u d g e s  c o n s i d e r  t h a t  i t  i s  n o t ,  
t h e  r eg i s t r a r s  a re  a lmos t  unanimous i n  t h i n k i n g  t h a t  i t  i s .  

2 .  A r e  reg is t ra rs  more l i k e l y  t o  be c o r r e c t  i n  t h e i r  
i m p r e s s i o n s  of  t h e  working o f  t h e  sys tem t h a n  judges?  I t  i s  
d i f f i c u l t  t o  say :  j udges  q u e s t i o n  p e t i t i o n e r s  p e r s o n a l l y  a b o u t  
t h e  proposed a r r angemen t s ,  whereas  reg is t ra rs  a re  f r e q u e n t l y  not  
p r e s e n t  i n  c o u r t  a t  t h e  h e a r i n g  o f  t h e  p e t i t i o n ;  on t h e  o t h e r  
hand regis t rars  a re  o f t e n  conce rned  w i t h  a d i v o r c e  case o v e r  a 
s u b s t a n t i a l  p e r i o d  o f  t i m e  w h i l e  t h e y  are  d e a l i n g  w i t h  i n t e r -  
l o c u t o r y  mat ters  and main tenance  q u e s t i o n s  ( though  i n  these 
t h e y  may not  meet t h e  p a r t i e s  t h e m s e l v e s ) .  On t h e  whole ,  
pe rhaps  a l i t t l e  more we igh t  shou ld  be a t t ached  t o  t h e  views 
of  t h e  j u d g e s .  

f 

3 .  Notwi ths t and ing  t h e  a lmos t  unanimous o p i n i o n  of  t h e  

reg is t ra rs  t h a t  t h e  sys t em i s  working s a t i s f a c t o r i l y ,  i t  i s  o f  
i n t e r e s t  t h a t  a small m a j o r i t y  o f  t h o s e  o u t s i d e  London were i n  
f a v o u r  of  t h e  minor  amendments canvassed  i n  Q u e s t i o n s  13 and l L , ,  

namely t h a t  a p e t i t i o n e r  shou ld  be r e q u i r e d  t o  g i v e  f u r t h e r  
d e t a i l s  i n  t h e  p e t i t i o n  and t h a t  a r e sponden t  should  be i n v i t e d  
t o  s t a t e  i n  w r i t i n g  i f  he c o n s i d e r s  t h e  p r o p o s a l s  s a t i s f a c t o r y .  

4. Of t h e  s u g g e s t i o n s  made i n  r e sponse  t o  t h e  f i n a l  
Q u e s t i o n  (see Appendix B) t h e  most s i g n i f i c a n t  were t h a t  a 
s k i l l e d  p e r s o n  shou ld  dec ide  i f  t h e  a r r angemen t s  a r e  s a t i s f a c t o r y ,  
and t h a t  t h e  whole q u e s t i o n  should  be d e a l t  w i t h  b e f o r e  t h e  

h e a r i n g  of t h e  p e t i t j o n .  T h e s e  s u g g e s t i o n s  a r e  cons ide red  f u r t h e r  
i n  t h e  l a s t  s e c t i o n  of t h i s  r e p o r t  ( p o s t  pp 37 e t  s e q . )  
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I V ,  R E P L I E S  OF DIVORCE COURT WELFARE OFFICERS AND OF A SAMPLE 
OF LOCAL AUTHORITY CHILDREN'S OFFICERS TO QUESTIONNAIRES ISSUED 

The  Home O f f i c e  k i n d l y  a g r e e d  t o  send  q u e s t i o n n a i r e s  t o  
t h e  f i f t y  Divorce  C o u r t  W e l f a r e  O f f i c e r s  and t o  selected Local  ~ 

A u t h o r i t y  C h i l d r e n ' s  O f f i c e r s .  Some o f  t h e  q u e s t i o n s  were d e v i s e d  
by t h e  Home O f f i c e  ( a  f e w  no t  b e i n g  r e l e v a n t  t o  t h i s  e n q u i r y )  and 
some by me. 

WELFARE OFFICERS 
_ *  - 

P 

A. P r e l i m i n a r y  
A l l  f i f t y  o f f i c  
The p i c t u r e  i n  v e r y  d i f f e r e n t  f rom 

t h a t  i n  t h e  p r o v i n c e s ,  as  t h e  Royal  C o u r t s  of J u s t i c e  a re  s e r v e d  
by a team of  f u l l - t i m e  Welfare O f f i c e r s ,  c o n s i s t i n g  o f  a S e n i o r  
C o u r t  Welfare O f f i c e r  and three a s s i s t a n t s .  I n  t h e  p r o v i n c e s  
t h e  P r i n c i p a l  P r o b a t i o n  Officer ac t s  a s  Divorce  C o u r t  Welfare 
O f f i c e r ,  combining t h i s  w i t h  h i s  o t h e r  d u t i e s ,  and o f t e n  
d e l e g a t i n g  much of t he  a c t u a l  work t o  o t h e r  p r o b a t i o n  o f f i c e r s .  
Because o f  t h i s  d i v e r g e n c e  of p r a c t i c e  i t  has been n e c e s s a r y  t o  
d i f f e r e n t i a t e  between London and t h e  p r o v i n c e s  i n  c o n s i d e r i n g  . 
t h e  answers  t o  many of t h e  q u e s t i o n s  asked. 

0 

B ,  The Q u e s t i o n s  and Answers ( e x c l u d i n g  t h o s e  n o t  r e l e v a n t  t o  
t h i s  e n q u i r y )  

1 .  
-. i nvo lved  were you a sked  t o  make e n q u i r i e s  d u r i n g  1966? 

t h e y  were o r d e r e d  t o  make i n  London i n  1966 w a s  790 and i n  the  
p r o v i n c e s  1,703 ( r a n g i n g  from 0 i n  C a r m a r t h e n s h i r e  t o  140 i n  
L i v e r p o o l ) ,  making a t o t a l  of 2 , 4 9 3 .  

2 .  Would you f a v o u r  a s u g g e s t i o n  t h a t  e n q u i r i e s  shou ld  be 
made i n  a h i g h e r  p r o p o r t i o n  o f  such  c a s e s ?  

of t h e  Royal C o u r t s  o f  J u s t i c e  o f f i c e r s .  It  i s  c lear  t h e r e f o r e  
t h a t -  t h e  g r e a t  m a j o r i t y  of o f f i c e r s  i n  t h e  p r o v i n c e s  would l i k e  

I n  how many d i v o r c e  c a s e s  where  there  were c h i l d r e n  unde r  16 

The o f f i c e r s  s ta ted  t h a t  t h e  number of e n q u i r i e s  which 

29 r e p l i e d  ' y e s '  and 10 r e p l i e d  ' n o ' .  Among t h e  10 were 3 

t o  s e e  more o r d e r s  f o r  r e p o r t s ,  - 

n 

a 



3 .  - If y o u r  answer t o  t h e  l a s t  q u c s t i o n  i s  ' l y e ,  t h e n ,  
assuming t h a t  i t  would be s u p e r f l u o u s  t o  makc e n q u i r i e s  i n  a l l  
c a s e s ,  c o u l d  any  c l ea r  l i n e  be drawn between t h e  t y p e  o f  c a s e  i n  
w h i c h  a n  e n w y  i s  d e s i r a b l e ,  and t h o s e  i n  w h i c h  i t  i s  no t?  

S i t u a t i o n s  mentioned as  m e r i t i n g  a n  e n q u i r y  inc luded  t h e  

f o l l o w i n g :  i f  t h e  c h i l d r e n  were t o  be s p l i t ,  g i v e n  t o  a pe r son  
i n t e n d i n g  t o  r emar ry ,  t o  a p a r e n t  a l leged  t o  have t r ea t ed  h i s  

spouse  w i t h  c r u . e l t y .  t o  a p a r e n t  c o h a b i t i n g  w i t h  a non-spouse,  
o r  t o  a w i f e  r e s p o n d e n t .  O t h e r s  were i f  a g i r l  was t o  be p l a c e d  

w i t h  he r  f a t h e r ,  i f  d i f f i c u l t i e s  were l i k e l y  regard ing  a c c e s s ,  
o r  w h e r e  t h e r e  w a s  a c o n t e s t  a s  t o  c u s t o d y ,  i n s u f f i c i e n t  
i n f o r m a t i o n  o r  t h e  s l i g h t e s t  doub t .  One o f f i c e r  .doubted i f  much 
would be ga ined  by making a n , e n q u i r y  i n  t h e  case of  a c h i l d  

u n d e r  t h e  age o f  f i v e  o r  o v e r  t h a t  o f  f o u r t e e n .  
Two o f f i c e r s  c o n s i d e r e d  t h a t  t h e r e  should  be a r e p o r t  

i n  all cases. Three  s u g g e s t e d  t h a t  t h e  o f f i c e r  should  be a l lowed  
t o  i n s p e c t  t h e  p e t i t i o n  b e f o r e  t h e  h e a r i n g  i n  o r d e r  t o  a d v i s e  t h e  

j udge  whe the r  a r e p o r t  was d e s i r a b l e .  I t  was p o i n t e d  o u t  t h a t  
e x p e r i e n c e  shows t h a t  i t  shou ld  no t  be t o o  r e a d i l y  assumed i n  
any  case t h a t , a n  e n q u i r y  i s  no t  n e c e s s a r y .  

4 .  
t h i s  a f f e c t  t h e  number o f  cases r e f e r r e d  t o  you? 

i n c r e a s e d ,  some s a y i n g  it  would be doubled .  . 

5 .  -- I f  'any o f  y o u r  answers  mean t h a t  there  would be more e n w y  
work t o  be done ,  how iyould t h i s  a f f e c t  t h e  o r g a n i s a t i o n  of work i n  
y o u r  a r e a ?  

s ta ted  t h a t  more s t a f f  would be needed ,  b u t  17 though t  t h a t  t h e  

a d d i t i o n a l  work cou ld  be abso rbed  by e x i s t i n g  s t a f f .  

o f f i c e r  ( a s  a t  t h e  Royal  C o u r t s  o f  J u s t i c e )  and Cornwa l l  and 
Plymouth s a i d  t h a t  t h e y  a r e  c o n s i d e r i n g  p l a n s  t o  a p p o i n t  a j o i n t  

f u l l - t i m e  o f f i c e r .  - 

- If y o u ' t h i n k  a l i n e  o f  t h i s  k ind  cou ld  be drawn, how would 

Most n a t u r a l l y  r e p l i e d  t h a t  t h e  number of  c a s e s  would be 

As regards t h e , a f f e c t  on o r g a n i s a t i o n  i n  t h e  p r o v i n c e s  15 

A number recommended t h e  appoin tment  o f  a f u l l - t i m e  wel fare  

6 .  
p e t i t i o n ?  

- A r e  you asked  t o  make e n q u i r i e s  b e f o r e  t h e  heariAg of  t h e  

The London o f f i c e r s  r e p l i e d  t h a t  t h e y  f r e q u e n t l y  a r e .  The 
p o s i t i o n  a p p e a r s  t o  be d i f f e r e n t  o u t s i d e  London: 13 o f f i c e r s  
answered ' n o ' ,  and s e v e r a l  o t h e r s  s a i d  ' r a r e l y ' ,  o r  ' o c c a s i o n a l l y ' ,  
o r  ' o n l y  i f  t h e  c h i l d  i s  i n  t h e  care  of  a l o c a l  a u t h o r i t y ' .  
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7 .  - Are you c o n s u l t e d  a t  any  s tage o n  t h e  q u e s t i o n  whe the r  i t  
would be u s e f u l  t o  have e n q u i r i e s  made? 

p r o v i n c i a l  o f f i c e r s  s a i d  ' n o ' ,  though a f e w  s a i d  t h e y  a r e  c o n s u l t e d  
o c c a s i o n a l l y .  

2 

The London o f f i c e r s  said ' some t imes ' ,  but  a lmos t  a l l  t h e  

.z, 

8 .  How o f t e n  i n  1966 d i d  you: 
(a9 make e n u u i r i e s  y o u r s e l f ?  Q 
( b )  t r a n s f e r  e n q u i r i e s  t o  o f f i c e r s  i n  your  own a r e a ?  
( c )  t r a n s f e r  e n q u i r i e s  t o  o t h e r  a r e a s ?  

The answers  f o r  t h e  p r o v i n c e s  showed great  d i v e r s i t y .  A s  
.regards d e l e g a t i o n ,  t h e  extremes ranged  f rom one  c o u r t  where  t h e  

welfare o f f i c e r  made 1 e n q u i r y  h imse l f  and delegated 17,  t o  a n o t h e r  
where  t h e  o f f i c e r  made 80 e n q u i r i e s  h i m s e l f  and o n l y  delegated 4.  
The m a j o r i t y  o f  o f f i c e r s  had 'performed more e n q u i r i e s  than '  t h e y  
had delegated. A s  regards t r a n s f e r s ,  some p r o v i n c i a l  o f f i ce r s  
t r a n s f e r r e d  v e r y  f e w  cases ,  b u t  one  t r a n s f e r r e d  33 cases a s  a g a i n s t  
o n l y  5 when he or h i s  a s s i s t a n t s  made t h e  e n q u i r y .  The S e n i o r  
Of f i ce r  a t  t h e  Royal  C o u r t s  o f  J u s t i c e  made 87 e n q u i r i e s  h imse l f  
and t r a n s f e r r e d  374 t o  o t h e r  areas.  

9 .  Can you estimate t h e  amount o f  work i n v o l v e d  i n  a n  a v e r a g g  = 
- e n q u i r y  ( e . g .  by man-hours)? 
l a s t  e n w y ?  - 

Only v e r y  rough a p p r o x i m a t i o n s  were p o s s i b l e  of c o u r s e ,  - .  
and answers  v a r i e d  a good d e a l .  The smallest a v e r a g e  t i m e  f o r  a 
r e p o r t  was 3 h o u r s  and t h e  l a rges t  w a s  ' 2 0 - 6 0  h o u r s  i n c l u d i n g  
t r a v e l l i n g  t ime ' .  The S e n i o r  O f f i c e r  a t  t h e  Royal  C o u r t s  of .  . . 
J u s t i c e  r e p l i e d  ' f rom a n  hour  -or so t o  p e r h a p s  months ' .  The median 
f i g u r e  f o r  t h e  a v e r a g e  time was a b o u t  10 h o u r s  ( though  u n f o r t u n a t e l y  
i n  some r e p l i e s  t i m e  s p e n t  t r a v e l l i n g  w a s  n o t  i n c l u d e d ) .  The 
largest  t ime quoted  f o r  t h e  most r e c e n t  r e p o r t  u n d e r t a k e n  w a s  50 hour s .  

How much t i m e  d i d  you spend on y x  

- .  

10. 
t a k e n  u p b y  making these e n q u i r i e s ?  

t h e i r  working  t i m e  t a k e n  up  by making t h e s e  r epor . t s  was between 2 %  

( t h e  l o w e s t )  and 50% ( t h e  h i g h e s t  - though t h i s  o f f i c e r  u n f o r t u n a t e l y  
took  i n t o  accoun t  o t h e r  D ivorce  C o u r t  welfare work ) .  

1 1 .  A r e  you g e n e r a l l y  informed of t h e  outcome when you a re  asked 
t o  make a n  en-? 

About a q u a r t e r  o f  t h e  o f f i c e r s  s t a t e d  t h a t  t h e y  are  n o t  
g e n e r a l l y  informed of t h e  outcome of cases .  One o f f i c e r  e n c l o s e d  

- Approximate ly  what p r o p o r t i o n  of  y o u r  own working t i m e  i s  

O f f i c e r s  i n  t h e  p r o v i n c e s  s t a t e d  t h a t  t h e  p r o p o r t i o n  o f  
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a copy of a form which he  had d e v i s e d  on w h i c h  t h e  R e g i s t r a r  could  
in fo rm him o f  t h e  r e s u l t .  

12. How m a n y a p e r v i s i o n  o r d e r s  were .made  i n  1966 a t  your  c o u r t ?  

made i n  London i n  1966 and a b o u t  300 i n  t h e  p r o v i n c e s  ( two o f f i c e r s  
n o t  b e i n g  able  t o  g i v e  a f i g u r e ) . .  The number made by c o u r t s  o u t -  
s ide  London v a r i e d  markedly:  s i x ' c o u r t s  made no such  o r d e r s  a t  
a l l  and Leeds made o n l y  1 .  On, t h e  o t h e r  hand Bradford  made 31 .  The 

a v e r a g e  f o r  t h e  p r o v i n c e s  w a s  a b o u t  7 .  

O f f i c e r s  s t a t e d  t h a t  a b o u t  50 s u p e r v i s i o n  o r d e r s  had been 

_ .  

Can you estimate i n  a n y s y  t h e  amount of work invo lved  i n  
a n  a v e r a g e  s u p e r v i s i o n  case (e.gL by man-hours. p e r  year)  ? 

The answers  ranged  from 6 t o  5 2 ,  w i t h  a median f i g u r e  o f  
abou t  23 ( though  . i n  some r e p l i e s - t r a v e l l i n g  t i m e  w a s  o m i t t e d ) .  ' 

S e v e r a l  o f f i c e r s  p o i n t e d  o u t  t h a t  more t i m e  h a s  t o  be devo ted  t o  
a case i n  t h e  e a r l y  stages t h a n  l a t e r  on. 

14. A r e  e n a u i r i e s  a lways  made b e f o r e  a s u p e r v i s i o n  o r d e r  i s  
made? 

13. - 

I f  n o t ,  would your  e x p e r i e n c e  show t h i s  t o  be d e s i r a b l e ?  .. 

The great m a j o r i t y  of  o f f i c e r s  s t a t e d  t h a t  e n q u i r i e s  a r e  
normal ly  made b e f o r e  t h e  c o u r t  makes a s u p e r v i s i o n  o r d e r  ( though  
t h e  London o f f i c e r s  s a i d  t h a t  t h i s  i s  no t  a iways  s o ) .  Where 
e n q u i r i e s  a r e  n o t  made, o f f i c e r s  t hough t  t h a t  t h e y  ought  t o  be .  

15. - A r e  you c o n s u l t e d  on t h e  q u e s t i o n  w h e t h e r  a s u p e r v i s i o n  
o r d e r  shou ld  be made? 

26 p r o v i n c i a l  o f f i c e r s  s t a t e d  t h a t  t h e y  g e n e r a l l y  a r e  
c o n s u l t e d  and 15 t h a t  t h e y  a re  n o t .  The  London o f f i c e r s  s a i d  

t h a t  t h e y  q u i t e  o f t e n  a r e ,  depending  on w h i c h  judge  i s  t r y i n g  
t h e  case.  

16. 
been concerned  t h a t  t h e  making o f  a s u p e r v i s i o n  o r d e r  t u r n e d  o u t  
t o  have been b e n e f i c i a l ? .  

e x p e r i e n c e  t h e  making o f  a supervision o r d e r  h a s - p r o v e d  t o  b; 

b e n e f i c i a l .  

1 7 0, 
c o u r t ,  a s  a n  a l t e r n a t i v e  t o  making a s u p e r v i s i o n  o r d e r ,  t o  make a n  
o r d e r  f o r  a n  a n n u a l  o r  tw ice -yea r ly  v i s i t  t o  a c h i l d  w i t h  a d u t y 2  
- r e p o r t  i f  a change i n  t h e  a r r angemen t s  a p p e a r s  d e s i r a b l e ?  

22 of t h e  p r o v i n c i a l  o f f i c e r s  r e p l i e d  ' y e s '  and 2 0  r e p l i e d  
' n o ' .  ( I t  i s  p o s s i b l e  t h a t  some o f  t h e  l a t t e r  misunders tood  t h e  

q u e s t i o n  and though t  t h a t  t h e  s u g g e s t i o n  w a s  t h a t  t h e  power t o  o r d e r  

I s  i t  y o u r  impress ion  from t h e  cases i n  wh ich  you have 

T h e  o f f i c e r s  were v i r t u a l l y  unanimous t h a t  i n  t h e i r  

. -. : .  

. -  , . - - .  . .  . .  . . .  

Would you f a v o u r  t h e  i n t r o d u c t . i o n  o f  a power f o r  the,  d i v o r c e  
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s u p e r v i s i o n  shou ld  be a b o l i s h e d  and r e p l a c e d ,  ra ther  t h a n  mere ly  
supplemented by,  t h i s  more modera te  k i n d  o f  o r d e r ) .  
hand a l l  f o u r  of  t h e  o f f i c e r s  of t h e  Royal  C o u r t s  o f  J u s t i c e  
i n s i s t e d  t h a t  t h i s  ,can a l r e a d y  be done and i s  i n  f a c t  f r e q u e n t l y  
b e i n g  done i n  London. 

On t h e  o t h e r  

- 

18. -- Do you know of any  cases where s u p e r v i s i o n  w a s  no t  o r d e r e d ,  
and t h e  a r r a n g e m e n t s  f o r  t h e  c h i l d r e n  approved  by t h e  c o u r t  were no t  
ob  se rved?  

18 s a i d  t h a t  t h e y  d i d , ' a n d  26 t h a t  t h e y  d i d  n o t .  

19. - Do you t h i n k  a c o n f e r e n c e  of  c o u r t  w e l f a r e  o f f i c e r s  shou ld  
be c a l l e d  from t ime t o  t ime?  

A v e r y  large m a j o r i t y  of  t h e  o f f i c e r s  ( 4 3  a s  a g a i n s t  7)  
t h o u g h t  t h a t  a c o n f e r e n c e  ought  t o  be ca l l ed  from t i m e  t o  t i m e .  
Some s u g g e s t e d  t h a t  t h i s  m i g h t  be on  a r e g i o n a l  ra ther  t h a n  a 
n a t i o n a l  b a s i s .  

2 0 ,  The f i n a l  q u e s t i o n  i n v i t e d  Welfare Officers t o  make 

s u g g e s t i o n s  f o r  re form.  19 o f f e r e d  none. S u g g e s t i o n s  made by t h e  
o t h e r s  a re  se t  o u t  i n  Appendix C .  

CHILDREN'S OFFICERS 

A .  P r e l i m i n a r y  
I 

No a t t e m p t  w a s  made t o  sound t h e  o p i n i o n  of a l l  l o c a l  
a u t h o r i t y  c h i l d r e n ' s  d e p a r t m e n t s  and q u e s t i o n n a i r e s  were s e n t  t o  
a sample o f  24,  of  whom 21 r e p l i e d ,  

I n  a f e w  cases t h e  r e p l i e s  were s i g n e d  by t h e  Town C l e r k  

o r  C l e r k  t o  t h e  County C o u n c i l  and n o t  by t h e  C h i l d r e n ' s  O f f i c e r .  

B. The Q u e s t i o n s  and Answers ( e x c l u d i n g  t h o s e  n o t  r e l e v a n t  t o  t h i s  

e nqu i r y  ) 

1 .  
- r e s p e c t  of t h e  p a r e n t s  of a c h i l d  i n  t h e  care  o f  y o u r  loca l  a u t h o r i t y  
o r  r e c e i v i n g  adv-ice. g u i d a n c e  and a s s i s t a n c e  unde r  s e c t i o n  1 of t h e  
C h i l d r e n  and Young P e r s o n s  A c t  1963 o r  r e c e i v i n g l p p r o v e d  Schoo l  
a f t e r - c a r e ?  

- A r e  you n o t i f i e d  by t h e  c o u r t  o f  d i v o r c e  p r o c e e d i n g s  i n  

. I  

About h a l f  r e p l i e d  t h a t  as  regards c h i l d r e n  i n  care ( b u t  
- n o t  o t h e r w i s e )  t h e y  g e n e r a l l y  a r e  informed.  
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2 .  - Do you have a d e q u a t e  o p p o r t u n i t y '  t o  e n s u r e  t h a t  y o u r  views 
on t h e  q u e s t i o n  of t h e  f u t u r e  cus tody  o f  a c h i l d  who i s  t h e  conce rn  
of  t h e  loca l  a u t h o r i t y  a r e  c o n s i d e r e d  by t h e  c o u r t ?  

Again  abou t  h a l f  s a i d  ' y e s ' ,  though some r e s t r i c t ed  t h i s  

t o  t h o s e  cases ( n o t  a l l )  where t h e y  knew o f  t h e  p roceed ings .  Much 
seemed t o  depend on t h e  s t a t e  o f  r e l a t i o n s  between t h e  c h i l d r e n ' s  
depar tment  and t h e  Divorce  C o u r t  Welfare O f f i c e r :  i n  some areas  
i t  appeared  t o  be good,  bu t  i n  o t h e r s  less  so. One c h i l d r e n ' s  
o f f i c e r  ment ioned a case where t h e  judge ,  on t h e  recommendation o f  
t h e  welfare o f f i c e r ,  had o r d e r e d  t h a t  a c h i l d  who was i n  t h e  c a r e  
o f  t h e  l o c a l  a u t h o r i t y  be placed i n  t h e  m o t h e r ' s  cus tody  unde r  t h e  

w e l f a r e  o f f i c e r ' s  s u p e r v i s i o n ,  w i t h o u t  any e f f e c t i v e  c o n s u l t a t i o n  
w i t h  t h e  l o c a l  a u t h o r i t y  f i r s t .  

3 .  - A r e  you asked t o  make e n q u i r i e s  i n  c o n n e c t i o n  w i t h  

s e c t i o n  33 of  t h e  Mat r imon ia l  Causes  Act 1965 a b o u t  c h i l d r e n  who 
a re  n o t  i n  t h e  care o f  y o u r  l o c a l  a u t h o r i t y ?  

s a i d  ' s e l d o m ' ,  ' r a r e l y '  o r  ' o c c a s i o n a l l y ' .  

4 .  How o f t e n  a r e  c h i l d r e n  committed t o  t h e  care  of y o u r  l o c a l  
a u t h o r i t y  unde r  s e c t i o n  36 of  t h e  Mat r imon ia l  Causes  A c t  1965? ( i . e .  
where  i t  i s  ' . imprac t i cab le  o r  u n d e s i r a b l e  f o r  t h e  c h i l d  t o  be 

e n t r u s t e d  t o  e i t h e r  of  t h e  p a r t i e s  ... o r  any  o t h e r  i n d i v i d u a l ' )  

Plymouth has  e a s i l y  t h e  mos t ,  w i t h  14 a t  p r e s e n t .  Manches te r  h a s  

o n l y  e v e r  had 2 .  S e v e r a l  a u t h o r i t i e s  have had none. 

5 .  
p r o v i s i o n ?  If n o t ,  i s  i t  used  t o o  s p a r i n g l y  o r  t o o  o f t e n ?  

t h a t  t o o  s p a r i n g  u s e  i s  made o f  t h i s  power. None t h o u g h t  i t  w a s  
used t o o  o f t e n .  

, 

J u s t  o v e r  h a l f  s a i d  ' n o ' ,  2 s a i d  ' y e s ' ,  and t h e  o t h e r s  

The answer was ' v e r y  f e w ' .  Of t h e  a u t h o r i t i e s  asked, 

I s  i t  y o u r  impress ion  t h a t  a p p r o p r i a t e  u s e  i s  made of  t h i s  

O f  t h e  14 who were able t o  answer  t h i s  q u e s t i o n  9 c o n s i d e r e d  

6.  
unde r  s e c t i o n  37 of t h e  Mat r imon ia l  Causes  A c t  1965? 

How o f t e n  i s  t h e  l o c a l  a u t h o r i t y  asked  t o  s u p e r v i s e  chi ldre!  

S e v e r a l  a u t h o r i t i e s  have n e v e r  been asked t o  s u p e r v i s e ,  A 
smal l  m a j o r i t y  of t h o s e  asked have had a f e w  cases.  

7 .  Is i t  y o u r  i m p r e s s i o n  t h a t  t h e  making of  a s u p e r v i s i o n  o r d e r  
- was j u s t i f i e d  i n  t h e  cases where  y o u r  l o c a l  a u t h o r i t y  h a s  been so 
- a p p o i n t e d ?  

! 

A l l  b u t  one  who answered t h i s  q u e s t i o n  s a i d  ' y e s ' .  
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8. Would you f a v o u r  t h e  i n t r o d u c t i o n  of a power f o r  t h e  d i v o r c e  
c o u r t s ,  a s  an  a l t e r n a t i v e  t o  making a s u p e r v i s i o n  o r d e r .  t o  make a n  
o r d e r  f o r  a n  a n n u a l  o r  t w i c e - y u y  v i s i t  t o  a c h i l d  w i t h  a d u t y t o  
- r e p o r t  i f  a change i n  t h e  a r r angemen t s  a p p e a r s  desirable? 

because  a s u p e r v i s i o n  o r d e r  pe rmi t s  of f l e x i b i l i t y  anyway. ( c f .  
Q u e s t i o n  17, p.  21 a n t e . )  

9.  -our i m p r e s s i o n  t h a t ,  where  there i s  no s u p e r v i s i o n ,  
t h e  a r r angemen t s  approved  b.y t h e  c o u r t  unde r  s e c t i o n  33 of  t h e  
M a t r i m o n i a l  Causes  A c t  1965 are  obse rved?  

' n o '  and 3 t h o u g h t  ' y e s ' .  

10. Would i t  be a n  advan tage  i f  t h e  c o u r t  o f f i c i a l s  were t o  be 

- r e q u i r e d  t o  n o t i f y  t h e  l o c a l  a u t h o r i t y  of t h e  name and address of 
e v e r y  c h i l d  whose p a r e n t s  were o b t a i n i n g  a d i v o r c e ,  s imply so t h a t  
t h e  a u t h o r i t y  would have  a n  e a r l y  warn ing  o f  where t r o u b l e  m i g E  
l a t e r  a r i s e ?  

Only 8 f avoured  t h i s  s u g g e s t i o n  and 12 were a g a i n s t ,  c h i e f l y  

Only a m i n o r i t y  were able  t o  g i v e  a n  i m p r e s s i o n :  5 t h o u g h t  

16 though t  i t  would be a n  advan tage  and 4 t hough t  it would 
n o t .  One (and  t h i s  was a case where  t h e  Town C l e r k  s i g n e d  t h e  r e p l y )  
t hough t  it m i g h t - b e  regarded a s  a n  i n f r i n g e m e n t  o f  p e r s o n a l  l i b e r t y .  

1 1 .  
t h e  Mat r imon ia l  Causes  A c t  1965 f o r  d e c i d i n g  w h e t h e r  t h e  a r r a n g e m e n t s  
proposed  f o r  t h e  care and u p b r i n g i n g  of a c h i l d  a r e  s a t i s f a c t o r y  
shou ld  be m o d i f i e d ,  and t h a t ,  i n s t e a d  of t h e  matter b e i n g  c o n s i d e r e d  
--- by t h e  judge  i n  a n  open c o u r t  a t  t h e  h e a r i n g  of t h e  p e t i t i o n , >  
shou ld  be d e a l t  w i t h ,  e.g. by t h e  R e g i s t r a r ,  a t  a p r i v a t e  h e a r i n g  

would such  a change  b e ' d e s i r a b l e ?  and what would be t h e  most 
s a t i s f a c t o r y  means of e n a b l i n g  t h e  l o c a l  a u t h o r i t y  t o  assist  t h e  

c o u r t  t o  r e a c h  i t s  d e c i s i o n  a t  such  a h e a r i n g ?  

- It may be s u g g e s t e d  t h a t  t h e  p rocedure  u n d e r  s e c t i o n  33 of  

~ w i t h  bo th  t h e  p a r e n t s  i n  a t t e n d a n c e .  From y o u r  own p o i n t  of v iew,  

18 s u p p o r t e d  t h e  s u g g e s t i o n  and o n l y  1 opposed i t .  To t h e  
second p a r t  o f  t h e  q u e s t i o n ,  a s k i n g  how t h e  l o c a l  a u t h o r i t y  c o u l d  
b e s t  ass is t  t h e  c o u r t  t o  reach i t s  d e c i s i o n  a t  such  a h e a r i n g ,  many 
o f f i c e r s  r e p l i e d  t h a t  t h e y  shou ld  be a sked  t o  make r e p o r t s  i n  
a p p r o p r i a t e  c a s e s  and s u b s e q u e n t l y  t o  a t t e n d  t h e  h e a r i n g  e i t h e r  i n  
t h o s e  c a s e s ,  o r  i n  a l l  . c a s e s ,  o r  i n  cases w h e r e  t h e y  were a l r e a d y  

. concerned  w i t h  t h e  f a m i l i e s  i n  q u e s t i o n .  

12. 
- o r  p r a c t i c e  o f  P a r t  I11 of t h e  1965 A c t ?  

These a r e  s e t  o u t  i n -Append ix  D. 

-- Have you any-general  improvement t o  s u g g e s t  i n  t h e  p r i n c i p l e s  

There were a f e w  s u g g e s t i o n s  wh ich  r e l a t e d  t o  s e c t i o n  33. 
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C o n c l u s i o n s  from t h e  Rep- l ies .of  t h e  W e l f a r e  O f f i c e r s  and 
C h i l d r e n ' s  O f f i c e r s  

1 .  I t  i s  a p p a r e n t  t h a t  t h e  w e l f a r e  o f f i c e r s  c o n s i d e r  t h a t  t h e y  
a re  pe r fo rming  a u s e f u l  r o l e  b o t h  i n  making e n q u i r i e s  f o r  t h e  pu rpose  
o f  s.33 and i n  c a r r y i n g  o u t  s u p e r v i s i o n  o r d e r s  unde r  s . 3 7 .  I f  t h i s  

i s  so  (and  o t h e r  e v i d e n c e  seems t o  conf i rm t h a t  i t  i s :  see, e .g . ,  
t h e  r e p l i e s  of  t h e  j u d g e s  t o  Q u e s t i o n  8 ( c ) ,  a n t e  p . 7  t h e r e  would 
seem t o  be a case f o r  a r r a n g i n g  f o r  these  o f f i c e r s  t o  become more 
c l o s e l y  associated w i t h  t h e  runn ing  o f  t h e  sys tem,  r a t h e r  t h a n  
regarded a s  o u t s i d e r s  whose s e r v i c e s  should  o n l y  be c a l l e d  upon i n  
e x c e p t i o n a l  c i r c u m s t a n c e s .  Thus t h e  o f f i c e r s  ought  pe rhaps  t o  be 
allowed t o  p a r t i c i p a t e  i n  the  making of  t h e  d e c i s i o n  w h e t h e r  o r  no t  
a n  e n q u i r y  shou ld  be ordered b e f o r e  t h e  proposed a r r angemen t s  a r e  
approved ,  and whe the r  o r  n o t  a s u p e r v i s i o n  o r d e r  shou ld  be  made. A t  
t h e  v e r y  l eas t  e a c h  R e g i s t r y  shou ld  d e v i s e  machinery  t o  e n s u r e  t h a t  
a n  o f f i c e r  i s  a lways  informed o f  t h e  d e c i s i o n  made by t h e  c o u r t  i n  
a case where he h a s  been  a sked  t o  make a n  e n q u i r y  i n t o  t h e  
a r r angemen t s .  

2 .  One i m p o r t a n t  advan tage  which shou ld  r e s u l t  f rom p a r t i c i p a t i o n  
by w e l f a r e  o f f i c e r s  i n  t h e  d e c i s i o n  making p r o c e s s  i s  a l e s s  marked 

v a r i a t i o n  between c o u r t s  i n  t h e  u s e  t h e y  make of  t h e i r  s t a t u t o r y  
powers.  A t  p r e s e n t ,  a s  t h e  judges '  r e p l i e s  show, t h e r e  i s  a v e r y  
w i d e  d i v e r g e n c e  o f  j u d i c i a l  p r a c t i c e  i n  t hese  matters; and t h i s  

must s u r e l y  be a matter f o r  conce rn ,  

3 .  I f  t h e  p a r t  p l ayed  by wel fare  o f f i c e r s  i s  t o  grow i t  would 
be w i s e  t o  c o n s i d e r  t h e  c r e a t i o n  o f  some f u l l - t i m e  p o s t s  i n  t h e  

p r o v i n c e s  a s  w e l l  a s  i n  London. T h i s  would sometimes i n v o l v e  a 
j o i n t  appoin tment  by t h e  P r o b a t i o n  Committees of a d j o i n i n g  a r e a s  
( s u c h  a s  i s  b e i n g  c u r r e n t l y  c o n s i d e r e d  by Cornwal l  and Plymouth) .  

4 .  Among w e l f a r e  o f f i c e r s  i n  t h e  p r o v i n c e s  t h e r e  i s  a f a i r l y  
w i d e l y  h e l d  view t h a t  c o u r t s  should  o r d e r  e n q u i r i e s  i n  a h i g h e r  
p r o p o r t i o n  of cases t h a n  a t  p r e s e n t  b e f o r e  approv ing  t h e  a r r angemen t s .  
But i t  must be borne  i n  mind t h a t  o f f i c e r s  are  u n l i k e l y  t o  know t h e  
c i r c u m s t a n c e s  o f  t h e  cases w h i c h  a r e  not referred t o  t h e m  f o r  e n q u i r y .  
It  s h o u l d  a l s o  be remembered t h a t  t h e  m a j o r i t y  o f  j u d g e s  s t a t e  t h a t  
t h e y  would no t  w i s h  t o  refer a greater  ,number o f  cases i f  w e l f a r e  
o f f i c e r s  were more p l e n t i f u l  ( Q . 8 ( b ) ,  a n t e ,  p. 7 ) and t h a t  a ve ry  
h i g h  p e r c e n t a g e  of t h e  proposed  a r r angemen t s  which a r e  a t  p r e s e n t  
referred t o  o f f i c e r s  a r e  conf i rmed a s  a r e s u l t  of  t h e  e n q u i r y  
( Q . 9 ,  a n t e ,  P .  7 ) .  
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5. T h e r e  seems t o  be f a i r l y  g e n e r a l  agreement  among t h e  o f f i c e r s  
t h a t  some f l e x i b i l i t y  i s  needed i n  t h e  number of  v i s i t s  w h i c h  shou ld  0 

be made by a n  o f f i c e r  when a c o u r t  decides  t h a t  a c h i l d  i s  i n  need 

best  be ach ieved  w i t h i n  t h e  framework of  t h e  e x i s t i n g  t y p e  of 
s u p e r v i s i o n  o r d e r  made u n d e r  s e c t i o n  37, o r  w h e t h e r  a d i f f e r e n t  k i n d  
of  o r d e r  shou ld  be i n t r o d u c e d  a s  an  a l t e r n a t i v e .  I n  a n y  e v e n t  i t  
would seem d e s i r a b l e  t o  remove t h e  r e s t r i c t i o n  i n  s e c t i o n  37 ( 1 )  

whereby a n  o r d e r  can  o n l y  be made w h i l e  t h e  c h i l d  i s  'commit ted t o  
t h e  c u s t o d y  of any p e r s o n ' .  (Apparen t ly  t h e  power to ,  o r d e r  
s u p e r v i s i o n  was i n t r o d u c e d  i n  order t o  p r o v i d e  a means whereby t h e  

c o u r t  c o u l d  be informed i f  a need a r o s e  f o r  a c u s t o d y  o r d e r  t o  be 
v a r i e d  o r  discharged:  Royal  Commission on  Marriage & Divorce ,  1956; 
Cmd. 9678,H 396; and t h i s  presumably a c c o u n t s  f o r  t h e  p r e s e n t  
l i m i t a t i o n  on t h e  c o u r t ' s  power to  make a s u p e r v i s i o n  o r d e r  t o  
s i t u a t i o n s  where  a c u s t o d y  o r d e r  h a s  a l s o  been  made).  

o f  some form of  s u p e r v i s i o n .  Op in ion  v a r i e d  as  t o  w h e t h e r  t h i s  cou ld  P I  

6. T h e r e  seems t o  be a need f o r  less cumbersome machinery  when 
a wel fare  o f f i c e r  asks  t h e  c o u r t  t o  d i scharge  o r  v a r y  a s u p e r v i s i o n  
o r d e r  unde r  s e c t i o n  3 7 ( 6 ) .  

7 .  There  i s  c l e a r l y  a need f o r  c l o s e  l i a i s o n  between w e l f a r e  
o f f i c e r s  and loca l  a u t h o r i t y  c h i l d r e n ' s  d e p a r t m e n t s ,  p a r t i c u l a r l y  
when t h e  c h i l d  i n  q u e s t i o n  i s  a l r e a d y  ' i n  c a r e ' .  

8. T h e r e  i s  a l s o  a need f o r  o c c a s i o n a l ,  i f  no t  regular ,  
c o n f e r e n c e s  o f  welfare o f f i c e r s ,  w h i c h  m i g h t  be h e l d  on a r e g i o n a l  
b a s i s  i n  o r d e r  t o  save  t r a v e l l l n g  t i m e .  

9. P e r h a p s  t h e  most s i g n i f i c a n t  f e a t u r e  of  t h e  r e p l i e s  of  t h e  
c h i l d r e n ' s  d e p a r t m e n t s  w h i c h  were q u e s t i o n e d ,  w a s  t h e  p r a c t i c a l l y  
unanimous s u p p o r t  f o r  t h e  s u g g e s t i o n  t h a t  t h e  proposed  a r r angemen t s  
shou ld  no t  be c o n s i d e r e d  i n  open c o u r t  when t h e  p e t i t i o n  i s  b e i n g  
h e a r d .  

- 

10. I t  i s  a l s o  c l e a r  t h a t  l o c a l  a u t h o r i t i e s  would i n  g e n e r a l  
welcome t h e  i n t r o d u c t i o n  of  a p r a c t i c e  whereby  t h e y  were informed 
a t  a n  e a r l y  s tage o f  d i v o r c e  p r o c e e d i n g s  o f  t h e  names and addresses 
of  c h i l d r e n  who a re  a f f e c t e d  t h e r e b y .  

- Note.  . A  v a l u a b l e  Repor t  on Divorce  C o u r t  welfare work has  been 
p r e p a r e d  by t h e  Sou th  West Group of t h e  Confe rence  of  P r i n c i p a l  
P r o b a t i o n  O f f i c e r s .  T h i s  Repor t  i s  based on a d e t a i l e d  q u e s t i o n n a i r e  
w h i c h  was s e n t  t o  a l l  P . P . 0 . s  and Divorce  Cour t  Welfare O f f i c e r s  i n  
England & Wales i n  1967. Copies  c a n  be o b t a i n e d  from M r .  F .A.Terry,  
D . F . C . ,  P r i n c i p a l  P r o b a t i o n  Of f i ce r  f o r  Cornwa l l  whose addres s  i s  
13, Treyew Road, T r u r o .  
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V THE FOLLOW-UP SURVEY 

A.  P r e l i m i n a r y  

1 .  One o f  t h e  weaknesses  of t h e  p r e s e n t  sys tem i s  t h a t  there  
i s  no check t h a t  t h e  a r r a n g e m e n t s  which are  approved by t h e  c o u r t  
are  s u b s e q u e n t l y  observed  by t h e  p a r t i e s ,  e x c e p t  i n  t h e  r e l a t i v e l y  
ra re  cases where a s u p e r v i s i o n  o r d e r  i s  made. The re  i s  i n  f a c t  
n o t h i n g  t o  s t o p  a p e t i t i o n e r  who has  o b t a i n e d  a decree n i s i  on t h e  

b a s i s ,  f o r  example,  t h a t  s h e . w i l 1  c o n t i n u e  t o  look  a f t e r  t h e  c h i l d r e n ,  
f rom hand ing  them o v e r  t o  t h e  r e sponden t  o r  t o  a t h i r d  pe r son  t h e  

ve ry  nex t  day .  A more l i k e l y  e v e n t u a l i t y  p e r h a p s ,  i s  f o r  t h e  p e r s o n  
who h a s  t h e  c h i l d r e n  t o  remarry  and move t o  a new home where t h e  
c o n d i t i o n s  i n  w h i c h  t h e  c h i l d r e n  l i v e  a r e  q u i t e  d i f f e r e n t  f rom 
those w h i c h , o b t a i n e d  a t  t h e  t i m e  of t h e  h e a r i n g  of t h e  p e t i t i o n .  
One wonders ,  t h e r e f o r e ,  how f r e q u e n t l y  changes  o f  a ma te r i a l  n a t u r e  
do  t a k e  p l a c e  i n  t h e  a r r a n g e m e n t s  which have been approved by t h e  
c o u r t .  

1 /  

2 .  P r o f e s s o r  0.R.McGregor of Bedford C o l l e g e ,  London; a d v i s e d  
t h a t  i n  o r d e r  t o  mount a r e a l l y  s a t i s f a c t o r y  e n q u i r y  i n t o  t h i s  

problem i t  would be n e c e s s a r y  t o  t ake  'a f a i r l y  l a rge  and broad- 
based  sample.  A s  t h i s  would have been a c o s t l y  o p e r a t i o n ,  i t  was 
dec ided  i n s t e a d  t o  conduc t  a l i m i t e d  and r a t h e r  u n s c i e n t i f i c  s u r v e y ,  
a t  a l l  e v e n t s  i n  t h e  f i r s t  i n s t a n c e ,  t a k i n g  a random sample f rom 
cases hea rd  i n  t h e  Cambridge Dis t r ic t  R e g i s t r y .  I n  a d d i t i o n  
M r .  J o h n  T i l e y ,  t h e n  a member o f  t h e  F a c u l t y  of  L a w  a t  Birmingham 
U n i v e r s i t y ,  k i n d l y  agreed t o  conduct  a s imi la r  su rvey  based on 
cases d e a l t  w i t h  i n  t h e  Birmingham D i s t r i c t  R e g i s t r y .  A l l  t h a t  w e  
c o u l d  hope t o  a c h i e v e  from these  two l i m i t e d  s u r v e y s  w a s  some 
p r o v i s i o n a l  i n d i c a t i o n  o f  w h e t h e r  a ma jo r  problem does  i n  f a c t  e x i s t .  

B .  The Survey 

1 .  From t h e  r e c o r d s  a t  t h e  Cambr idge  D i s t r i c t  R e g i s t r y  37 
cases were chosen a t  random where the-decree n i s i  had been pro- 

nounced approx ima te ly  twe lve  months p r e v i o u s l y .  These case 
concerned  p a r t i e s  l i v i n g  n o t  o n l y  i n  Cambr idgesh i r e  and t h e  I s l e  of  
E l y ,  b u t  a l s o  i n  S u f f o l k ,  H e r t f o r d s h i r e ,  and Hun t ingdonsh i r e .  A 

l e t t e r  w a s  t h e n  w r i t t e n  t o  t h e  p e r s o n  who, a c c o r d i n g  t o  t h e  

approved a r r angemen t s ,  w a s  i n t e n d e d  t o  have c a r e  o f  t h e  c h i l d ,  a s k i n g  
f o r  p e r m i s s i o n  t o  c a l l ,  though w i t h o u t  s p e c i f y i n g  t h e  p r e c i s e  n a t u r e  
of t h e  e n q u i r y .  U n l e s s  a r e p l y  was r e c e i v e d  r e f u s i n g  p e r m i s s i o n ,  

I .  
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o r  u n l e s s  t h e  1 e t t e r . w a s  r e t u r n e d  :by t h e  P o s t  O f f i c e ,  a v i s i t  was 

I 

t h e n  made t o  f i n d  o u t  w h e t h e r  t h e  a r r a n g e m e n t s  were a c t u a l l y  b e i n g  '5 

o b s e r v e d .  

2 .  The r e s u l t -  o f  t h e  Cambridge s u r v e y  may be summarised a s  - 

f o l l o w s :  
Let ters  w r i t t e n  t o  37 

R e p l i e d  r e f u s i n g  t o  be v i s i t e d  6 
Had l e f t  address and c o u l d  n o t  

be traced 4 
A d d r e s s  i n  p e t i t i o n  n o n - e x i s t e n t  1 

1 -  

. 1 1  - 
V i s i t s  t h e r e f o r e  made t o  26 

C h i l d  now l i v i n g  a t  new a d d r e s s  5 I 
P e r s o n  i n  charge now remarried 4 
C i r c u m s t a n c e s  a s  s t a t e d  i n  

p e t i t i o n  found t o  be u n t r u e  1 
- 

10 i 

Arrangements  found t o  be s t i l l  p r e c i s e l y  
as  approved 16 

The f o l l o w i n g  p o i n t s  should  be n o t e d :  
( a )  I t  i s  p r o b a b l e  t h a t  some a t  l ea s t  of  t h e  6 who refused t o  

be v i s i t e d  had d i s r e g a r d e d  t h e  approved a r r a n g e m e n t s .  

( b )  The c a s e  where  t h e  a d d r e s s  i n  t h e  p e t i t i o n  w a s * f o u n d  t o  
be n o n - e x i s t e n t  was r a t h e r  remarkable .  The p e t i t i o n  
s t a t e d  t h a t  t h e  c h i l d r e n  were l i v i n g  w i t h  f o s t e r - p a r e n t s ,  
' M r .  & Mrs. X ,  27 A c a c i a  Avenue, B a r c h e s t e r ' *  and I w r o t e  
t o  t h a t  a d d r e s s .  T h e  l e t t e r  was e v e n t u a l l y  r e t u r n e d  as  
there  i s  a p p a r e n t l y  no such road  i n  B a r c h e s t e r .  S e v e r a l  
s i m i l a r  addresses had been t r i e d  by t h e  P o s t  O f f i c e  b u t  
w i t h o u t  s u c c e s s .  I t h e n  asked  t h e  s o l i c i t o r s  who had . 

a c t e d  f o r  t h e  p e t i t i o n e r  i f  t h e y  had any comments and ,  
a f t e r  c h e c k i n g  t h e i r  r e c o r d s ,  t h e y  concirmed t h a t  t h i s  
was i n  f a c t  t h e  address w h i c h  t h e i r  c l i e n t  had g i v e n  them. 

(They had n o t  of c o u r s e  rea l i sed  t h a t  i t  was b o g u s ) .  It  
s u b s e q u e n t l y  t r a n s p i r e d  from o t h e r  s o u r c e s  of  i n f o r m a t i o n  
t h a t  a p p a r e n t l y  t h e  c h i l d r e n  a r e  indeed  l i v i n g  w i t h  
M r .  & Mrs. X ,  b u t  a t  a town some f o r t y  miles away from - 

* Not t h e  r e a l  a d d r e s s !  
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B a r c h e s t e r .  Where t h e y  were l i v i n g  a t  t h e  t i m e  t h e  

proposed a r r angemen t s  were approved remains  a mys te ry .  

The  f i g u r e  of 4 f o r  p e r s o n s  who had remarried may be 
t o o  low a s  i t  w a s  n o t  a lways  c l e a r  whether  a remarriage 
had t a k e n  p l a c e .  No doub t  i n  some cases t h e  c o u r t  would 
have been informed t h a t a  remarriage w a s  e n v i s a g e d ,  and 
i f  so  t h i s  would n o t  c o n s t i t u t e  a d e p a r t u r e  from t h e  

approved a r r angemen t s .  

(C) 

( d )  The case where t h e  c i r c u m s t a n c e s  desc r ibed  i n  t h e  p e t i t i o n  
were found t o  be i n c o r r e c t  w a s  i n t e r e s t i n g  and r a t h e r  
d i s t u r b i n g .  A husband p e t i t i o n e r  had s t a t e d  i n  h i s  
p e t i t i o n  t h a t  h i s  f o u r  y e a r  o l d  son  would c o n t i n u e  t o  
l i v e  w i t h  him and would be looked a f t e r  by h i m  wi th  t h e  
a s s i s t a n c e  of a marr ied c o u p l e  'who l i v e  a t  t h e  same 
addres s ' .  I t  t r a n s p i r e d  t h a t  t h e  marr ied c o u p l e  i n  
f a c t  l i v e  n e x t  door.  One i s  bound t o  wonder w h e t h e r  

t h e  a r rangement  would have been approved i f  t h e  judge  
had known of t h i s  d i s c r e p a n c y  ( though  o'f c o u r s e  i t  i s  
j u s t  p o s s i b l e  t h a t  t h e  f a c t s  w e r e  c o r r e c t e d  when t h e  

p e t i t i o n e r  gave  ev idence  a t  t h e  h e a r i n g ) .  

3 .  The s u r v e y  i n  t h e  Birmingham arca by M r .  T i l e y  was 
hampered by s h o r t a g e  o f  t i m e .  C a s e s  were se l ec t ed  from t h e  

Birmingham D i s t r i c t  R e g i s t r y  on t h e  same b a s i s  a s  a t  Cambridge 
and l e t t e r s  were w r i t t e n  t o  16 peop le .  Of t h e s e  2 r e f u s e d  t o  
be v i s i t e d .  Owing t o  p r a c t i c a l  d i f f i c u l t i e s  i t  d i d  no t  prove  
f e a s i b l e  t o  make c o n t a c t  w i t h  4 o t h e r s ,  bu t  of  t h e  remain ing  10 
who were v i s i t e d  a l l  were found t o  be a d h e r i n g  t o  t h e  a r r angemen t s  
wh ich  had been  approved ,  ( a p a r t  from t h e  f a c t  t h a t  4 had r e m a r r i e d ) .  

C .  Concl .usions 

1 .  I t  i s  i n e v i t a b l e  and i n  most c a s e s  u n o b j e c t i o n a b l e  t h a t  
changes  should  t a k e  p l a c e  a f t e r  t h e  p r o c e e d i n g s  have been concluded .  
I t  i s  p r o b a b l y  a l s o  i n e v i t a b l e ,  though h i g h l y  o b j e c t i o n a b l e ,  t h a t  
f a l s e  i n f o r m a t i o n  shou ld  sometimes be p r e s e n t e d  t o  t h e  c o u r t  when t h e  

a r r angemen t s  a re  p u t  fo rward  f o r  t h e  c o u r t ' s  a p p r o v a l ,  

2 .  There would a p p e a r  t o  be a need t o  deve lop  be t t e r  machinery 
f o r  s c r u t i n i s i n g  t h e  a r r angemen t s  which a r e  proposed  by t h e  p e t i t i o n e r .  
The re  would a l s o  be c e r t a i n  a d v a n t a g e s  i f  a method cou ld  be d e v i s e d  
t o  e n s u r e  t h a t  t h e  c o u r t  i s  s u b s e q u e n t l y  informed of  any p r o p o s a l  f o r  
a change i n  t h e  approved a r r angemen t s ,  so  t h a t  t h i s  cou ld  be 
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c o n s i d e r e d  from t h e  s t a n d p o i n t  of t h e  c h i l d ' s  'we l f a re .  
These  p o s s i b i l i t i e s  a r e  c o n s i d e r e d  f u r t h e r  i n  t h e  f i n a l  

s e c t i o n  of t h i s  r e p o r t ,  p g ,  pp .  37 e t  s e q .  - 

V I  APPEAL TO THE PUBLIC 

A.  The method used  

I t  was d e c i d e d  t o  ask  t h e  John  H i l t o n  Bureau o f  t h e  
News o f  t h e  World t o  assist  i n  t r y i n g  t o  d i s c o v e r  t h e  o p i n i o n s  
of  t h e  members o f  t h e  p u b l i c  w i t h  e x p e r i e n c e  o f  t h e  problem. The 
Bureau were e x t r e m e l y  h e l p f u l  and q u i c k l y  p r e p a r e d  a n  a r t i c l e  o f  
a b o u t  450 words ,  based on  a d r a f t  wh ich  I had w r i t t e n  f o r  t h e  

4 December 1966. The a r t i c l e  i n v i t e d  readers w i t h  f i r s t - h a n d  
e x p e r i e n c e  t o  wr i t e  t o  t h e  Bureau w i t h  t h e i r  v i ews .  

t h e  Bureau c o n s i d e r e d  t h i s  a r e l a t i v e l y  small r e s p o n s e  and 
i n d i c a t i v e  of  a n o t  v e r y  widesp read  f e e l i n g  of d i s s a t i s f a c t i o n  
among t h e i r  readers. Moreover a large p r o p o r t i o n  o f  t h e  l e t t e r s  
were not  r e a l l y  r e l e v a n t  t o  t h e  o p e r a t i o n  o f  s e c t i o n  33 of  t h e  
M a t r i m o n i a l  Causes  A c t ,  though 35 c o n t a i n e d  o b s e r v a t i o n s  o r  

' p u r p o s e ,  which w a s  p u b l i s h e d  i n  t h e  News o f  t h e  World f o r  Sunday,  

- .  
No l e s s  t h a n  189 l e t t e r s  were r e c e i v e d  i n  r e p l y ,  though 

i n f o r m a t i o n  which were d e f i n i t e l y  o f  h e l p  t o  t h e  p r e s e n t  e n q u i r y ,  
Some a n a l y s i s  of t h e s e  l e t t e r s  f o l l o w s .  

B .  The r e s p o n s e  

1 .  There  were f o u r  l e t t e r s  which were compl imentary  t o  t h e  

j u d i c i a r y .  Thus one  e x - p e t i t i o n e r  w r o t e  ' T h e  Judge a t  my d i v o r c e  
p r o c e e d i n g s  e n q u i r e d  m i n u t e l y  i n t o  t h e  c o n d i t i o n s  my c h i l d  w a s  
p rov ided  w i t h . . . ' ;  and a n  ex- respondent  declared t h a t  'The judge  
who h e a r d  my husband"s case was v e r y  f a i r  t o  b o t h  s ides .  H e  made 
s u r e  t h a t . t h e  c h i l d r e n  were w e l l  c a r e d * f o r ' .  

2 .  Not s u r p r i s i n g l y ,  s e v e r a l  l e t t e r s  were c r i t i c a l  of  t h e  
d e c i s i o n s  reached'. Thus one  mother  complained t h a t  her younger  
c h i l d  had been e n t r u s t e ' d  t o  h e r  h u s b a n d ' s  76 y e a r  o l d  mothe r ;  and 
a husband complained tha t ,  h i s  f i v e  c h i l d r e n  had been g i v e n  ' t o  one  
of  t h e  b i g g e s t  p r o s t i t u t e s  i n  Leeds ' .  

Two l e t t e r s  were c r i t i c a l  of  t h e  j - l d i c i a l  approach  t o  t h e  
1 .  

3 .  
problem. One accused  t h e  j u d g e  o f  t a k i n g  t h i n g s  ' a t  f a c e  v a l u e ' ,  
and t h e  o t h e r  a l leged t h a t  t h e  judge  was ' n o t  r e a l l y -  i n t e r e s t e d ' .  

- 3 0  - 
t 

f 

Y 

, 



4 .  S i x  l e t t e r s  m a i n t a i n e d  t h a t  t h e  c o u r t  had been m i s l e d .  One 
a l l e g e d  t h a t  a f a t h e r  who had been g i v e n  t h e  c a r e  of  h i s  s o n  had 
c o n c e a l e d  t h e  f ac t  t h a t  a n o t h e r  woman ( a l r e a d y  p r e g n a n t )  was l i v i n g  
w i t h  him; a n o t h e r ,  t h a t  t h e  woman'who w a s  l i v i n g  w i t h  t h e  husband 
( t h e  wri ter ' s  son)  had u n d e r t a k e n  t o  t he  c o u r t  t o  g i v e  up h e r  
employment as  a secretary i n  o r d e r  t o  be ab le  t o  Look a f t e r  h i s  
c h i l d ,  b u t  had n e v e r t h e l e s s  c o n t i n u e d  i n  t h a t  employment; and 

a n o t h e r ,  t h a t  a mother  had been a l lowed t o  keep  t h e  c h i l d r e n  a f t e r  
in forming  t h e  c o u r t  t h a t  t h e y  would l i v e  i n  a three bedroomed house 
and would be welcomed by h e r  paramour,  whereas  when t h e  w r i t e r  
( t h e  fa ther )  cal led he found them a l l  l i v i n g  i n  a damp basement 
f l a t l e t  and was t o l d  by t h e  o t h e r  man t h a t  he d i d n ' t  want t h e  

c h i l d r e n  as  he c o u l d n ' t  afford t o  keep them.  

5 .  It was s i g n i f i c a n t  t h a t  e l e v e n  wr i t e r s  e x p r e s s e d * a  w i s h  

t h a t  a welfare o f f i c e r  ( o r  o t h e r  o f f i c i a l )  should  t a k e  a n  i n t e r e s t  
i n  t h e i r  c h i l d r e n .  Here i s  a s e l e c t i o n :  

o n ' .  
'The c o u r t  has n e v e r  s e n t  anyone t o  see how w e  a r e  g e t t i n g  

' I  t h i n k  t h e  c h i l d r e n  o f  d i v o r c e d  p a r e n t s  should be watched 

'The re  should  be someone t o  v i s i t  these c h i l d r e n  e v e r y  

' S i n c e  g e t t i n g  custody. . . .no-one h a s  e v e r  been t o  e n q u i r e  

'No-one b o t h e r e d  t o  see ( t h e  c h i l d r e n )  i f  t h e y  were a l l  

' I  have n e v e r  had a w e l f a r e  o f f i c e r  v i s i t  m e .  But I have 

by t h e  c h i l d r e n ' s  o f f i c e r  l i k e  f o s t e r  c h i l d r e n  a r e ' .  

s o  o f t e n ' .  

w h e t h e r  ( t h e  c h i l d )  i s  a l l  r i g h t  01' n o t ' .  

r i g h t . .  They were of  c o u r s e ' ,  

one r e g u l a r  now. And s h e  i s  w o n d e r f u l .  I n  f a c t  sometimes s h e  o n l y  
comes here t o  v i s i t  m e  and see how w e  are  g e t t i n g  on and i f  w e  are  
a l l r i g h t ' .  

c r i t i c a l  - two of  t h e  d e c i s i o n s  made by t h e  w e l f a r e  o f f i c e r s  and 
one o f  t h e  f a c t  of  b e i n g  v i s i t e d  by such  a n  o f f i c e r .  

n o t  be used  f o r  t h i s  purpose .  

6. One c o r r e s p o n d e n t  complained o f  d e l a y .  The f a c t s  ( sub-  
s e q u e n t l y  v e r i f i e d  by t h e  s o l i c i t o r s  who had a c t e d  f o r  t h e  p e t i t i o n e r )  
were t h a t  t h e  husband o b t a i n e d  a decree n i s i  i n  February  1 9 6 6 ,  the 
c o u r t  o r d e r i n g  a n  e n q u i r y  by a. welfare o f f i c e r .  A r e p o r t  w a s  made 
i n  May, b u t  f u r t h e r  e n q u i r i e s  proved n e c e s s a r y  and r e p o r t s  were made 
by a d i f f e r e n t  w e l f a r e  o f f i c e r  i n  J u l y ,  i n  August and a g a i n  i n  

On t h e  o t h e r  hand there  were three  l e t t e r s  :vhich were 

A f u r t h e r  l e t t e r  a rgued  t h a t  t h e  p r o b a t i o n  s e r v i c e  should  
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November, w i t h  t h e  r e s u l t  t h a t  t h e  a r r a n g e m e n t s  (namely t h a t  t h e  

c h i l d  shou ld  remain  w i t h  t h e  mother )  were n o t  approved u n t i l  '3 

December, some t e n  months a f t e r  decree n i s i ,  The re  were undoub ted ly  
s p e c i a l  d i f f i c u l t i e s  i n  t h i s  case,  b u t  i t  i s  h a r d l y  s u r p r i s i n g  t h a t  
t h e  c o r r e s p o n d e n t  f e l t  d i s s a t i s f i e d .  

7 .  The problem caused  by a change  of c i r c u m s t a n c e s  a f t e r  t h e  
h e a r i n g  was i l l u s t r a t e d  by one  l e t t e r .  The c o u r t  had approved a n  
a r r angemen t  whereby t h e  mother  k e p t  t h e  c h i l d ,  a s  t h e  grandmother  
was a b l e  t o  look a f t e r  it w h i l e  t h e  mother  w a s  a t  work. S i x  months 
l a t e r  t h e  grandmother  s u f f e r e d  a c o r o n a r y  t h r o m b o s i s  and t h e r e a f t e r  
c o u l d  no l o n g e r  h e l p  i n  t h i s  way. (The l e t t e r  d i d  n o t  r e l a t e  w h a t  
happened) .  

P 

C .  C o n c l u s i o n s  

1 .  Sometimes,  no d o u b t ,  t h e  wool  i s  p u l l e d  o v e r  t h e  c o u r t ' s  
e y e s ,  though t h i s  i s  h a r d l y  s u r p r i s i n g  when f r e q u e n t l y  o n l y  a f e w  
f o r m a l  q u e s t i o n s  r e g a r d i n g  t h e  c h i l d r e n  a r e  asked  a t  t h e  h e a r i n g  
o f  t h e  p e t i t i o n .  

2 .  I t  would be  a m i s t a k e  t o  assume t h a t  a l l  s e c t i o n s  of  
s o c i e t y  r e s e n t  i n t r u s i o n  by o f f i c i a l d o m :  f o r  some a t  l e a s t  
undoubtedly  welcome a n  o c c a s i o n a l  v i s i t  by a t r a i n e d  and s y m p a t h e t i c  
o f f i c i a l  . 
3 .  It a p p e a r s  t h a t  on o c c a s i o n s  ( though  r e l . a t i v e l y  i n f r e q u e n t l y )  
t h e r e  may be a s u b s t a n t i a l  d e l a y  b e f o r e  t h e  a r r angemen t s  a r e  approved  
by t h e  c o u r t .  T h i s  may be d i f f i c u l t  t o  a v o i d ,  b u t  i t  m i g h t  be  a n  
advan tage  i f  t h e  p r a c t i c e  which some j u d g e s  adop t  of  r e c e i v i n g  and 
d e a l i n g  w i t h  a w e l f a r e  o f f i c e r ' s  r e p o r t  by p o s t  i n  o r d e r  t o  s a v e  
t h e  t i m e  o f  a fo rma l  a p p l i c a t i o n  i n  chambers  c o u l d  become more 
g e n e r a l .  

VII DISCUSSIONS WITH SOLICITORS 

1 .  Four  e x p e r i e n c e d  p r o v i n c i a l  s o l i c i t o r s  were c o n s u l t e d .  They 
c o n s i d e r e d  t h a t  t h e  p r e s e n t  sys t em i s  u n s a t i s f a c t o r y .  T h e i r  r e a s o n s  
i n c l u d e d  t h e  f o l l o w i n g :  

( a )  The p e t i t i o n e r ,  whose word i s  g e n e r a l l y  a c c e p t e d ,  i s  o f t e n  
tempted t o  g i l d  t h e  l i l y .  ( I n d e e d ,  some s o l i c i t o r s ,  i t  was 
s u g g e s t e d ,  may even  encourage  t h i s ;  f o r  i t  may be d i f f i c u l t  ' 
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n o t  t o  a d v i s e  a husband whose w i f e  h a s  t h c  c h i l d r e n  and 
who i s  a n x i o u s  t o  o b t a i n  a d i v o r c e  s p e e d i l y ,  t h a t  i f  he  
w a n t s  a d e c r e e  w i t h  t h e  minimum o f  d e l a y  i t  would be a n  
advan tage  t o  t e l l  t h e  judge  t h a t  when h e  v i s i t s  th'e 

c h i l d r e n  h e  n o t i c e s  t h a t . t h e y  a r e  b e i n g  w e l l  looked  a f t e r ) .  

( b )  I n  t a k i n g  i n s t r u c t i o n s  f o r  t h e  p e t i t i o n  t h e  s o l i c i t o r  
mere ly  asks f o r  s u f f i c i e n t  i n f o r m a t i o n  r e g a r d i n g  t h e  

c h i l d r e n  t o  compose a f e w  f a i r l y  f o r m a l  s e n t e n c e s .  T h e  
c o u r t  needs  f a r  more i n f o r m a t i o n  t h a n  t h i s .  

( c )  I f  a we l fa re  o f f i c e r ' s  r e p o r t  i s  o r d e r e d ,  a l o n g  d e l a y  
may be i n v o l v e d ,  e s p e c i a l l y  i f  t h e  j udge  i n s i s t s  ( a s  many 
b u t  n o t  a l l  do)  on a chambers appoin tment  t o  c o n s i d e r ,  t h e  

r e p o r t .  

( d )  A r e s p o n d e n t  who h a s  c o n t r o l  o f  t h e  c h i l d r e n  b u t  who h a s  
n o t  e n t e r e d  a n  a p p e a r a n c e  may neve r  even  know what 
a r r angemen t s  have been approved by t h e  c o u r t .  

( e )  Subsequen t  changes  c o n c e r n i n g  t h e  c h i l d r e n  may take  p l a c e  
q u i t e  f r e e l y .  (Thus  i n  one  case w h i c h  w a s  ment ioned ,  t h e  

a r rangement  wh ich  h a d  been approved  w a s  t h a t  t h e  c h i l d r e n  
shou ld  c o n t i n u e  t o  l i v e  w i t h  t h e  r e sponden t  w i f e ,  who had 
been l i v i n g  w i t h  t h e  co - re sponden t ,  b u t  who s h o r t l y  a f t e r  
t h e  decree abandoned h i m  and went t o  l i v e  w i t h  a man i n  
h i s  s i x t i e s ) .  

S u g g e s t i o n s  made i n c l u d e d  t h e  f o l l o w i n g :  

( i )  Every d i v o r c e  r e g i s t r y  shou ld  have  a f u l l - t i m e  wel fare  
o f f i c e r  a t t ached  t o  i t .  More ( and  p e r h a p s  a l l )  cases 
shou ld  be re fer red  t o  t h e  we l f a re  o f f i c e r  f o r  e n q u i r y ,  
though n o t  n e c e s s a r i l y  f o r  a s  f u l l  a r e p o r t  a s  i s  
gene ra l - ly  p r e p a r e d  a t  p r e s e n t .  To meet t h e  expense  
h i g h e r  c o u r t  fees  s h o u l d  be cha rged  i n  c a s e s  where 
c h i l d r e n  a re  i n v o l v e d .  

( i i )  Both  p a r e n t s  shou ld  be r e q u i r e d  t o  f i l e  e v i d e n c e  
c o n c e r n i n g  t h e  c h i l d r e n ,  and more care should be 
t a k e n  t o  check  t h e i r  e v i d e n c e .  

( i i i )  The proposed  a r r a n g e m e n t s  shou ld  be  c o n s i d e r e d  a t  
a n  e a r l i e r  stage ( p e r h a p s  by t h e  reg is t ra r  b e f o r e  
t h e  case i s  se t  down) and n o t  a s  a n  appendage 
a f t e r  t h e  ground f o r  d i v o r c e  h a s  been e s t a b l i s h e d .  

0 
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Where a w e l f a r e  o f f i c e r ' s  r e p o r t  h a s  been made t h e  

a r r a n g e  for t h e  registrar t o  n o t i f y  t h e  p e t i t i o n e r  
by p o s t ,  r a t h e r  t h a n  i n s i s t  on a chambers appo in tmen t .  

The re  shou ld  be  a d u t y  t o  r e p o r t  t o  t h e  c o u r t  any  
subsequen t  mater ia l  change c o n c e r n i n g  t h e  a r r angemen t s  
f o r  t h e  c h i l d r e n ,  pe rhaps  w i t h  m i l d  c r i m i n a l  
s a n c t i o n s  i n  d e f a u l t .  

S u p e r v i s i o n  o r d e r s  shou ld  pe rhaps  be made more 
f r e q u e n t l y ,  though a n  o b j e c t i o n  t o  t h a t  would be 
t h a t  such  o r d e r s  a p p e a r ,  u n f o r t u n a t e l y ,  t o  resemble 
p r o b a t i o n  o r d e r s .  

j udge  shou ld  read i t  p r i v a t e l y  and ,  i f  s a t i s f i e d ,  3 

. 
2 

2 .  S i x  e x p e r i e n c e d  London s o l i c i t o r s  and one lega l  e x e c u t i v e ,  
each f rom a d i f f e r e n t  f i rm ,  were c o n s u l t e d .  
sys t em f a i r l y  s a t i s f a c t o r y ;  t h r e e  t h o u g h t  i t  d i s t i n c t l y  u n s a t i s f a c t o r y ;  
and two though t  t h a t  i t  w a s  s e r v i n g  a u s e f u l  p u r p o s e  b u t  c o u l d  be 

c o n s i d e r a b l y  improved. 

Two t h o u g h t  t h e  p r e s e n t  

P o i n t s . t h a t  were made i n c l u d e d  the  f o l l o w i n g :  

I t  i s  n o t  t h e  case,  i n  London a t  l e a s t ,  t h a t  s o l i c i t o r s  
encourage  c l i e n t s  t o  g i l d  t h e  l i l y .  

The c o u r t  v e r y  o f t e n  a p p e a r s  t o  be mere ly  ' r u b b e r  s t amping '  
t h e  p r o p o s a l s .  

T h e  s e c t i o n  places  a n  i m p o s s i b l e  t a s k  on  t h e  judge .  

T h i s  shou ld  n o t  be a matter f o r  t h e  d i v o r c e  c o u r t  a t  a l l ,  
b u t  f o r  t h e  l o c a l  a u t h o r i t y  i f  t h e r e  i s  a s p e c i f i c  need,  
f o r  why should  t h e  c h i l d r e n  o f  d i v o r c e d  p a r e n t s  be shown 
more s o l i c i t u d e  t h a n  o t h e r s ?  

I t  would n o t  be  p rac t icable  t o  i n s i s t  on t h e  a t t e n d a n c e  o f  
t h e  r e sponden t  o r  on h i s  f i l i n g  a n  a f f i d a v i t .  

I t  should  be remembered t h a t  i f  t h e  p e t i t i o n e r  f a i l s  t o  
d i s c l o s e  t o  t h e  c o u r t  t h e  f u l l  f a c t s  a s  t o  t h e  a r r a n g e m e n t s  
p roposed ,  t h e  a p p r o v a l  t h e r e o f  by t h e  c o u r t  may be 

n u l l i f i e d :  S h e l t o n  v.  S h e l t o n  (1965)  109 S o l .  J .  393.  

It  i s  i n  t h e  c h i l d r e n ' s  own i n t e r e s t s  t h a t  t h e  d i v o r c e  
p r o c e e d i n g s ,  once  s t a r t e d ,  s h o u l d  be concluded  w i t h  
r e a s o n a b l e  d e s p a t c h .  

The v e r y  f a c t  t h a t  t h e r e  has  been a m a t r i m o n i a l  d i s p u t e  
makesythe p a r t i e s  j e a l o u s  a s  t o  t h e  w e l f a r e  o f  t h e  c h i l d r e n ,  

i 
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and t h e  p a r t y  who h a s  n o t  g o t  p o s s e s s i o n  w i l t  be quick  t o  
b r i n g  any  d e f a u l t  by t h e  o t h e r  t o  t h e  a t t e n t i o n  of  t h e  

c o u r t .  

( i )  I t  would n o t  be f e a s i b l e  t o  i n s i s t  on a l l  subsequen t  
changes  i n  t h e  a r r angemen t s  b e i n g  r e p o r t e d  t o  t h e  c o u r t ,  

( j )  The s e c t i o n  i s  fundamen ta l ly  unsound i n  i t s  c o n c e p t i o n  
and i s  p a r t i c u l a r l y  i n e p t  a s  regards i t s  a p p l i c a t i o n  t o  
n u l l i t y  and j u d i c i a l  s e p a r a t i o n .  

A f t e r  d i s c u s s i o n  t h e  seven  London p r a c t i t i o n e r s  reached 
broad agreement  t h a t  t h e  f o l l o w i n g  r e fo rms  would be 
des i rab le :  

( v i )  

I 

( v i i )  

( v i i i )  

The p e t i t i o n e r  shou ld  se t  o u t  t h e  proposed a r r angemen t s  
i n  a n  a f f i d a v i t  r a t h e r  t h a n  i n  t h e  d i v o r c e  p e t i t i o n .  

A copy of  t h i s  a f f i d a v i t  shou ld  be s e r v e d  on  t h e  

r e s p o n d e n t ,  who shou ld  be asked t o  acknowledge 
r e c e i p t  o f  s e r v i c e  and would be warned t h a t  any 
d e c e p t i o n  o f  t h e  c o u r t  c o n c e r n i n g  t h e  a r r angemen t s  
m i g h t  i n v a l i d a t e  t h e  decree a b s o l u t e .  

T h e  reg is t ra r  should  c o n s i d e r  t h e  a f f i d a v i t  ( r e q u i r i n g  
t h e  p e t i t i o n e r  t o  a t t e n d  i f  n e c e s s a r y )  b e f o r e  g r a n t i n g  
t h e  r eg i s t r a r ' s  c e r t i f i c a t e ,  and o n l y  g r a n t  i t  i f  
s a t i s f i e d  a s  t o  t h e  a r r angemen t s .  

The r eg i s t r a r  should  dea l  w i t h  main tenance  of  t h e  

c h i l d r e n  a t  t h e  same t i m e ,  making a n  i n t e r i m  o r d e r  
i f  need be.  The f u t u r e  of  t h e  fo rmer  ma t r imon ia l  
home would a l so  be s e t t l e d  a t  t h i s  s tage.  

Names and addresses of a l l  c h i l d r e n  concerned  shou ld  
be n o t i f i e d  t o  t h e  l o c a l  a u t h o r i t y  ( and  perhaps  t h e  

a u t h o r i t y  shou ld  be  a sked  t o  make a n  o c c a s i o n a l  
check  on  t h e  c h i l d r e n  s u b s e q u e n t l y )  . 
S u g g e s t i o n s  (iii) and ( i v )  m i g h t  make t h e  i n t e r -  
l o c u t o r y  stages of t h e  p r o c e e d i n g s  l o n g e r ,  b u t  t h e  
i n t e r v a l  between d e c r e e  n i s i  and a b s o l u t e  cou ld  be 
reduced  o r  p o s s i b l y  e v e n  e l i m i n a t e d .  

A j o i n t  c u s t o d y  o r d e r  shou ld  be t h e  r u l e  r a t h e r  t h a n  
the e x c e p t i o n  when b o t h  p a r e n t s  a r e  s t i l l  i n t e r e s t e d  
i n  t h e  c h i l d r e n .  

S u p e r v i s i o n  o r d e r s  shou ld  be made a l i t t l e  more 
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f r e q u e n t l y ,  e.g.  whenever t h e  p a r e n t  i n  p o s s e s s i o n  
has  been  a p a t i e n t  i n  a m e n t a l  h o s p i t a l  and ,  i f  
p o s s i b l e ,  whenever  t h e r e  i s  a r e a l  r i s k  f o r  t h e  

c h i l d .  

3. I n  an a r t i c l e  c o n c e r n i n g  t h e  problem p u b l i s h e d  i n  t h e  
New Law J o u r n a l  i n  F e b r u a r y ,  1967, I asked t h a t  p r a c t i t i o n e r s  
who had any s u g g e s t i o n s  should  send  them t o  m e .  Only one  d i d  

s o ,  h i s  main s u g g e s t i o n  b e i n g  t h a t  t h e  l o c a l  a u t h o r i t y  c h i l d r e n ' s  
o f f i c e r  should  be asked  t o  make a r e p o r t  b e f o r e  t h e  h e a r i n g  i n  
a l l  c a s e s .  He a l s o  c o n s i d e r e d  t h a t  when a s u p e r v i s i o n  o r d e r  i s  
made t h e  c h i l d r e n ' s  o f f i c e r  i s  a more a p p r o p r i a t e  p e r s o n  t o  
e x e r c i s e  t h e  s u p e r v i s i o n  t h a n  a p r o b a t i o n  o f f i c e r .  

4 .  I w r o t e  t o  The L a w  S o c i e t y  and w a s  t o l d  t h a t  t h e i r  Sub- 
Committee on  Fami ly  Law w i l l  be glad t o  c o n s i d e r  t h e  problem. 

VIII THE POSITION IN OTHER'PARTS OF THE UNITED KINGDOM 

A. S c o t l a n d  

1 .  
a p p l i e s  o n l y  t o  England ,  s u b s t a n t i a l l y  t h e  same p r i n c i p l e  i s  
a p p l i e d  t o  S c o t l a n d  by t h e  Mat r imon ia l  P r o c e e d i n g s  ( C h i l d r e n )  
A c t  1958, s. 8 ( 1 ) .  Moreover ,  by s e c t i o n  1 1  o f  t h a t  A c t  t h e  

c o u r t  i s  e x p r e s s l y  empowered t o  a p p o i n t  a n  o f f i c e r  t o  i n v e s t i g a t e  
and r e p o r t  t o  <he c o u r t  on  t h e  c i r c u m s t a n c e s  o f  t h e  c h i l d  and t h e  
proposed  a r r angemen t s ;  and s h e r i f f s  a r e  r e q u i r e d  t o  d e s i g n a t e  
s u i t a b l e  o f f i c e r s  f o r  t h e  pu rpose  o f  t h e  s e c t i o n .  Apparen t ly  
i n  c a s e s  o f  doubt  t h e  c o u r t  g e n e r a l l y  o b t a i n s  a r e p o r t  f rom t h e  

l o c a l  a u t h o r i t y  c h i l d r e n ' s  o f f i c e r ,  though sometimes a member 
o f  t h e  Bar i s  used  f o r  t h i s  pu rpose .  

2 .  A S c o t t i s h  judge  has  s t a t e d  t h a t  a l l  h i s  j u d i c i a l  
c o l l e a g u e s  take  t h e  view t h a t  t h e  r u l e  i s  working  s a t i s f a c t o r i l y  
i n  S c o t l a n d ,  b u t  t h a t  i t  would be a n  advan tage  i f  s t a t u t o r y  
p r o v i s i o n  c o u l d  be made f o r  t h e  enforcement  i n  England o f  r e q u e s t s  
f o r  r e p o r t s  and s u p e r v i s i o n  made by t h e  C o u r t  o f  S e s s i o n ,  w i t h  

r e c i p r o c a l  p r o v i s i o n  f o r  r e q u e s t s  by E n g l i s h  c o u r t s ,  

Al though s e c t i o n  33 o f  t h e  Mat r imon ia l  Causes  Act-1965 

3.  T h e  A s s o c i a t e  Dean o f  t h e  F a c u l t y  of Law o f  Edinburgh  
U n i v e r s i t y  ( M r .  W.A.Wilson) k i n d l y  made some e n q u i r i e s  among 
members of  t h e  S c o t t i s h  Bar.' The s e v e n  members whom he  c o n s u l t e d  

7 
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a l l  r e g a r d e d  t h e  p r o v i s i o n  as hav ing  a ' r e a l  and c o n s i d e r a b l e  
8 e f f e c t  o n ' d i v o r c e  p r a c t i c e ' ,  and h i s  e n q u i r i e s  l e d  h i m  t o  conc lude  

g i n  t h i s  matter. 

5 , t h a t  t h e  j u d g e s  have  a v e r y  keen  s e n s e  o f  t h e i r  r e s p o n s i b i l i t y  

4 .  The p i c t u r e  i n  S c o t l a n d  a p p e a r s  somewhat b e t t e r  t h e r e f o r e  
t h a n  i n  England.  It i s  d i f f i c u l t  t o  know why t h i s  shou ld  be so; 
b u t  pe rhaps  one  s l i g h t  advan tage  which t h e  S c o t t i s h  c o u r t s  e n j o y  
is  t h e  e x p r e s s  s t a t u t o r y  a u t h o r i t y  t o  a p p o i n t  a n  o f f i c e r  t o  make 
a n  i n v e s t i g a t i o n .  The a u t h o r i t y  f o r  t h e  u s e  o f  a c o u r t  w e l f a r e  
o f f i c e r  i n  England i s  f a r  less t i d y  and  a p p e a r s  t o  depend e n t i r e l y  
on Pract ice  Notes  ( s e e  Et9501 W.N. 316;  [1959]  3 A l l  E .R .  780; 
Rayden, 1 0 t h  ed . ,  p .  708). I t  m i g h t  be a good idea t o  take t h e  

o p p o r t u n i t y  o f  any new l e g i s l a t i o n  on t h i s  s u b j e c t  t o  f o l l o w  t h e  
S c o t t i s h  model and i n c l u d e  .express a u t h o r i t y  f o r  t h e  o r d e r i n g  
o f  i n v e s t i g a t i o n s  i n  t h e  A c t  i t s e l f ,  

B. Nor the rn  I r e l a n d  
Nor the rn  ' I r e l a n d  h a s  no p r o v i s i o n  c o r r e s p o n d i n g  t o  o u r  

s e c t i o n  3 3 .  
. .  

a 

4 I X  SOME GENERAL CONCLUSIONS 

A. THE PROBLEM 

1 .  Have w e  t h e  r i g h t  t o  i n t e r f e r e  i n  a c h i l d ' s  upbr ing ing?  
I f  t h e  S t a t e  i s  a sked  t o  d i s s o l v e  a marriage i t  i s  s u r e l y  

e n t i t l e d ,  i f  n o t  p o s i t i v e l y  bound, t o  r e q u i r e  a n  a s s u r a n c e  t h a t  
any dependent  o f f s p r i n g  o f  t h a t  marriage a re  n o t  p r e j u d i c e d  
t h e r e b y ,  o r  a t  l ea s t  a re  n o t  p r e j u d i c e d  t o  a n  e x t e n t  g rea te r  t h a n  
i s  i n e v i t a b l e  f rom t h e  f a c t  t h a t  t h e i r  { a r e n t s '  marriage has  f a i l e d .  

2 .  
be o b t a i n e d ?  . 

C ~ Y  s a t i s f a c t o r y  a s s u r a n c e  f o r  t h e  c h i l d ' s  u p b r i n g i n g  

I P l a i n l y  i t  c a n n o t .  Q u e s t i o n s  may be asked ,  answers  g i v e n  
-on o a t h  and home c o n d i t i o n s  i ' n spec ted ,  b u t  i n  t h e  end (and  r i g h t l y  
no doubt) a large measure of t r u s t  w i l l  have t o  be p l a c e d  i n  a n  
i n d i v i d u a l  - g e n e r a l l y  one  of t h e  p a r e n t s .  
consequences  f o r  t h e  c h i l d  o f  t h e  d i s r u p t i o n  of t h e  marriage must 
be made q u i t e  c l ea r  t o  t h e  p a r e n t s ,  and t h e y  must be l e f t  i n  no 
doubt  t h a t  i n  consequence  t h e y  now bear a s p e c i a l  r e s p o n s i b i l i t y  t o  

But t h e  g r a v i t y  o f  t h e  
' 
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the  c h i l d .  Accord ing ly ,wha teve r  t h e  method t h a t  i s  used  t o  o b t a i n  
t h e  requi . red a s su rance ,  i t  i s  e s s e n t i a l  bo th  t h a t  i t  b e  thorough 
and t h a t  i t  be s e e n  t o  be thorough.  Perhaps  t h e  g r e a t e s t  weakness  
o f  t h e  p r e s e n t  p r o c e d u r e  i s  t h - t  i t  sometimes g i v e s  t h e  i m p r e s s i o n  
o f  s u p e  rf'i c i  Q li t y  . 
3 .  Can any wor thwhi l e  machinery be d e v i s e d ?  

P r a c t i c a l  d i f f i c u l t i e s  abound. J u d i c i a l  s t r e n g t h  i s  n o t  

\ 

u n l i m i t e d ;  t r a i n e d  s o c i a l  worke r s  a r e  i n  s h o r t  s u p p l y  and m u s t  
n o t  o f  c o u r s e  b e  r e q u i r e d  t o  d e v o t e  a d i s p r o p o r t i o n a t e  amount o f  
time t o  t h e s e  c h i l d r e n  a s  compared w i t h  o t h e r s  i n  need;  and 
d i v o r c e  p r o c e e d i n g s  must n o t  b e  undu ly  p r o t r a c t e d .  N e v e r t h e l e s s  
even  t h e  p r e s e n t  machinery ,  a c c o r d i n g  t o  t h e  predominant  view 
among t h o s e  c o n s u l t e d ,  i s  o f  some v a l u e ;  and a f t e r  n e a r l y  t e n  
y e a r s  o f  o p e r q t i o n  i t  may w e l l  be p o s s i b l e ,  even  w i t h i n  t h e  l i m i t s  
o f  o u r  a v a i l a b l e  r e s o u r c e s ,  t o  a c h i e v e  some improvement. 

4 

B. THE CONSIDERATION OF THE PETITIONER'S PROPOSALS 

4 .  Where and when s h o u l d  t h i s  t a k e  p l a c e ?  

thorough c o n s i d e r q t i o n  o f  a r rangements -  f o r  t h e  c a r e  and u p b r i n g i n g  
o f  a c h i l d :  and i t  would seem p r e f e r a b l e  f o r  t h i s  t o  t a k e  p l a c e  , 

i n  chambers.  

An open c o u r t  i s  p robab ly  n o t  t h e  b e s t  s e t t i n g  f o r  a 

When t h e  r e sponden t  i s  n o t  d e f e n d i n g  t h e  p e t i t i o n ,  i t  i s  
s i lgges ted  t h a t  t h e  c o n s i d e . r a t i o n  . shou ld  t a k e  p l r c e  b e f o r e  t h e  

h e a r i n g  o f  t h e  p e t i t i o n  ( though  i f  m a t t e r s  were s t i l l  i n  a s t a t e  o f  
f l u x ,  a s  i s  sometimes the  c a s e ,  an  ad journment  m i g h t  be n e c e s s a r y ) .  
I f  t h e  p e t i t i o n  i s  b e i n g  de fended ,  t h e  a r r angemen t s  wou ld .be  
c o n s i d e r e d  a f t e r  t h e  hear i -ng  o f  t h e  p e t i t i o n .  I t  would be a n  
advantage  i f  t h e r e  were a r equ i r emen t  t h a t  t h e  a p p l i c a t i o n  f o r  
t h e  decree t o  be made a b s o l u t e  s h o u l d . i n  e v e r y  case be accompanied 
by a c o n f i r m a t i o n  t h a t  t h e  approve-d a r r angemen t s  were b e i n g  obse rved .  

5. WhQt m a t t e r s  shou ld  b e  cons ide red?  
The c o n s i d e r a t i o n  ( i n  chambers)  o f  t h e  p e t i t i o n e r ' s  

- p r o p o s s l s  f o r  t h e  c h i l d  s h o u l d  p r e f e r a b l y  e x t e n d  t o  que ' s t i ons  o f  
formal cus tody  (which s h o u l d  be j o i n t l y  awarded,  i t  i s  s u g g e s t e d ,  
i f  bo th  p a r e n t s  a p p e a r  f i t  and anx ious  t o  t a k e  an i n t e r e s t  i n  t h e  

c h i l d ' s  f u t u r e ) ,  c a r e  and c o n t r o l ,  r igh ts  o f  a c c e s s ,  main tenance  
( though  an i n t e r i m  o r d e r  migh t  be  n e c e s s a r y  a t  t h i s  stage) artd any 
need f o r  a s u p e r v i s i o n  o r d e r .  A t  t h e  c o n c i u s i o n  i t  shou ld  be  ensu red  
t h a t  t h e  p a r e n t s  were l e f t  i n  no d o u b t  a s  t o  t h e i r  r e s p e c t i v e  

D 



r e s p o n s i b i l i t i e s  and r i g h t s  i n  r e s p e c t  o f  t h e  c h i l d .  

P 6 .  Should the p a r t i e s  be p r e s e n t ?  
The p e t i t i o n e r  would f i r s t  h sve  been r e q u i r e d  ( i t  i s  

s u g g e s t e d )  t o  set  o u t  f u l l  1s of t h e  p r o p o s a l s  i n  an a f f i d r v i t ,  
a copy o f  which  would h w e  s e r v e d  on  t h e  respondent .  I n  view 
o f  t h e  impor t ance  of t h e  'ma t h e ' p e t i t i o n e r  ough t  a l s o  t o  be 

o b l i g e d  t o  a t t e n d  t h e  h e a r i n g  i n  chambers s o  t h a t  e l u c i d a t i o n  o f  
any d o u b t f u l  p o i n t s  could  t a k e  p l a c e  by d i r e c t  q u e s t i o n i n g .  

p r e s e n c e  e l s o  o f  t h e  r e sponden t ,  p a r t i c u l a r l y  i f  t h e  c h i l d  was 
l i v i n g  w i t h  h i m  o r  h e r .  The r e sponden t  t h e r e f o r e  s h o u l d  c e r t a i n l y  
be encouraged t o  a t t e n d .  Moreover i t  i s  a r g u a b l e  t h a t  t h e  c o u r t  
s h o u l d  be g i v e n  power t o  o r d e r  such  a t t e n d a n c e ,  on p a i n  o f  
punishment  i n  d e f a u l t ;  b u t  as  t h i s  would no doub t  g i v e  rise t o  
d i f f i c u l t i e s  i n  p r i c t i c e ;  i t  might  be unwise t o  make t h i s  i n n o v a t i o n ,  
a t  l e a s t  i n i t i a l l y ,  and t o  see f i r s t  what cou ld  be ach ieved  by 
p e r s u s s i o n .  

il 

* 

There  would be c o n s i d e r a b l e  advnnt -ges  i n  s e c u r i n g  t h e  

a 

@ 

. 

7. Who would p r e s i d e ?  
I f  t he re  were Q c o n t e s t  ss t o  c u s t o d y ,  o r  a s  t o  c a r e  and 

c o n t r o l ,  t h e  judge  would p r e s i d e  a t  t h e  h e a r i n g  i n  chambers.  T h i s  

would also be n e c e s s a r y  i f  there were a d i s p u t e  2s t o  p a t e r n i t y  o r  
as  t o  whe the r  t h e  c h i l d  w a s  a c h i l d  of  t h e  f a m i l y .  I n  a l l  o t h e r  
c a s e s  i t  i s  s u g g e s t e d  t h a t  t h e  r e g i s t r a r  should  p r e s i d e ,  and 
f o r m u l a t e  recommendations,  wh ich  would s u b s e q u e n t l y  be submi t t ed  
t o  t h e  judge f o r  a p p r o v a l  ( e i t h e r  a t  t h e  h e - r i n g  o f  t h e  p e t i t i o n  i f  

t h i s  were undefended ,  or i f  n o t ,  i n  which case t h e  p e t i t i o n  would 
a l r e a d y  have been h e a r d ,  i n  chambers ,  o r  even i n f o r m a l l y  i n  a 
s t r s i g h t f o r w a r d  c a s e ) .  

8 .  Should  t h e  judge  o r  r e g i s t r a r  be a s s i s t e d  by an  e x p e r t ?  
T h i s  would b e  a g r e a t  advan tage .  The  judge o r  r eg i s t r a r  

may l a c k  t h e  s p e c i a l  s k i l l s  needed f o r  d e c i d i n g  w h r t  i s  bes t  f o r  
~ t h e  c h i l d  and i t  would no doub t  be o f  g re s t  h e l p  t o  him t o  b e  

a s s i s t e d  a t  t h e  c o n s i d e r a t i o n  i n  C h a m b e r s  by t h e  d ivo rce  cour t  

welfare o f f i c e r  o r  a c h i l d  co re  o f f i c e r .  B u t  o u r  r e s o u r c e s  a t  
p r e s e n t  would h a r d l y  e x t e n d  t o  hav ing  s u c h  an e x p e r t  p r e s e n t  on 
ea'ch o c c a s i o n  -nd so  t h i s  s u g g e s t i o n  i s  h a r d l y  f e a s i b l e .  However 
i t  would p robab ly  s u f f i c e  i f  t h e  registrar were to  a r r a n g e  f o r  an 
o f . f i c e r  t o  a t t e n d  i n  t h o s e  cases where  t h e  a f f i d a v i t  sugges t ed  
t h - t  h i s  a d v i c e  might  be  p a r t i c u l a r l y  v a l u s b l e ;  and i f  n e i t h e r  
t h e  d i v o r c e  c o u r t  w e l f a r e  o f f i c e r  n o r  a c h i l d  care o f f i c e r  were. 

P - 39 - 



- -  

I 

a v a ' i l a b l e ,  t h e n  pe rhaps  a j u v e n i l e  c o u r t  m a g i s t r a t e  m i g h t  be i n v i t e d  
t o  a t t e n d  i n s t e - d .  

9. When s h o u l d  t h e  c o u r t  o r d e r  an i n v e s t i g a t i o n  'and r e p o r t  by 
a w e l f a r e  o f f i c e r ?  - 

C l e a , r l y  t h i s  shou ld  be o r d e r e d ,  a s  a t  p r e s e n t ,  whenever  
t h e r e  i s  any r e a l  doubt  c o n c e r n i n g  t h e  s q t i s f c c t o r y  n a t u r e  o f  t h e  
a r r angemen t s .  Moreover i f  t h e  s u g g e s t i o n  made i n  t h e  p r e c e d i n g  
pa rag raph  w - s  implemented,  t h e  w e l f a r e  o f f i c e r  might  w e l l  be 

p r e s e n t  a t  t h e  h e a r i n g  o f  a d i f f i c u l t  c a s e  and s o  would have t h e  

o p p o r t u n i t y  o f  a s s i s t i n g  t h e  c o u r t  i n  r e a c h i n g  i t s  d e c i s i o n  a s  t o  
whe the r  such  an  o r d e r  s h o u l d  be m-de. 

I n - g e n e r a l  t h e r e  does  n o t  seem t o  be any need ,  a s  f a r  a s  
t h e  m a j o r i t y  of c o u r t s  are concerned ,  f o r  r e p o r t s  t o  ,be o r d e r e d  I 

i n  a g r e a t e r  p r o p o r t i o n  o f  c a s e s  t h a n  o c c u r s  a t  p r e s e n t .  ' 

w i t h  w e l f a r e  o f f i c e r s '  , r e p o r t s  - r e .  t h r t '  ( a )  t h e  c o s t  shou ld  be  bo rne  
by t h e  p e t i t i o n e r ,  r a t h e r  t h a n  t h e  p u b l i c ;  
r e c i p r o c a l  s t a t u t o r y  a u t h o r i t y  f o r  o r d e r i n g  such  r e p o r t s  i n  England 
and S c o t l a n d ;  ( c )  t h e  c o n t e n t s  o f  a r e p o r t  s h o u l d  n o t  be d i s c l o s e d  

(Some minor  changes  which shou ld  be c o n s i d e r e d  i n  c o n n e c t i o n  

( b )  t h e r e  s h o u l d  be 

t o  t h e  p a r e n t s  i f  t h i s  would be c o n t r r r y  t o  t h e  i n t e r e s t s  o f  t h e  

c h i l d ;  and ( d )  t h e  o f f i c e r  who makes t h e  r e p o r t  shou ld  i n v a r i a b l y  
be  informed o f  t h e  d e c i s i o n  which i s  s u b s e q u e n t l y  reRched on i t  
by t h e  c o u r t ) .  

1 0 .  - Should t h e  names of c h i l d r e n  be  passed  t o  t h e  l o c a l  a u t h o r i t y ?  

t h e  r e l e v a n t  l o c a l  a u t h o r i t y  c h i l d r e n ' s  depa r tmen t  o f  t h e  names and 
a d d r e s s e s  o f  a l l  c h i l d r e n  u n d e r  1 6  whose p a r e n t s '  m a r r i a g e s  a r e  t h e  
s u b j e c t  o f  d i v o r c e  p r o c e e d i n g s :  most d e p r r t m e n t s  would welcome t h i s  

on t h e  ground t h a t  i t  would p r o v i d e  them w i t h  an  e a r l y  warn ing  o f  
where t r o u b l e  m i g h t  l a t e r  a r i s e  ( see  a n t e ,  p. 24 Q . 1 0 ) .  I t  would 
a l s o  a l e r t  t h e  department,  t o  t h e  need ,  as  regards any c h i l d  a l r e a d y  
i n  c a r e ,  t o  make such  r e p r e s e n t a t i o n s  t o  t h e  c o u r t  a s  might  be 

des i r ed  when t h e  a r r angemen t s  r e g a r d i n g  t h a t  c h i l d  were b e i n g  ' 
c o n s i d e r e d .  

I t  i s  s u g g e s t e d  t h a t  t h e  d i v o r c e  r e g i s t r y  shou ld  n o t i f y  

' C. S U B S E Q U E N T  CONTROL 

1 1 .  I s  t h e r e  a need f o r  some g e n e r a l  form o f  on-going c o n t r o l ?  
I t  is  d o u b t l e s s  a weakness  o f  t h e  p r e s e n t  law t h a t  ( u n l e s s  

a s u p e r v i s i o n  o r d e r  h a s  been made) t h e r e  i s  n o t h i n g  t o  p r e v e n t  a 
p 9 r e n t  w i t h  whom t h e  c h i l d  i s  l i v i n g  u n d e r  t h e  approved a r r angemen t s  
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from handing  t h e  c h i l d  t o  someone e l s e  a t  any t ime. I t  can  be s t r o n g l y  
a rgued  t h a t  s o c i e t y  shou ld  n o t  wash i t s  hands  o f  t h e  f a t e  of t h e  c h i l d  

once t h e  decree h - s  been m-de a b s o l u t e ,  and t h a t  a p a r e n t  s h o u l d  be 

r e q u i r e d  t o  o b t a i n  t h e  c o u r t ' s  c o n s e n t  b e f o r e  making any m a t e r i a l  
change i n  t h e  approved a r r angemen t s .  T h i s  would o f  c o u r s e  be 

tan tamount  t o  making t h e  c h i l d  a ward o f  c o u r t .  
Whatever  t h e  mer i t s  o f  s u c h  a re form,  i t  seems f a i r l y  c l e a r  

t h a t  i t  would swamp t h e  c o u r t s ,  and t h e  s u g g e s t i o n  is  u n r e a l i s t i c .  
A l e s s  d r Q s t i c  change shou ld  t h e r e f o r e  be c o n s i d e r e d ;  perhaps  t h a t  
t h e  pe r son  i n  charge o f  t h e  c h i l d  s h o u l d  be r e q u i r e d  t o  n o t i f y  t he  

c o u r t  o f  any m a t e r i a l  change ( w i t h  p e n a l t i e s  i n  d e f a u l t )  so  t h a t  t h e  
c o u r t  cou ld  t h e n  i n t e r v e n e  i f  t h e  change appeared  u n d e s i r a b l e  from 
t h e  c h i l d ' s  p o i n t  of  view. But what cou ld  the  c o u r t  t h e n  do? The 
decree could  n o t  be r e s c i n d e d .  I t  i s  t r u e  t h a t  t h e  a r r angemen t s  could  
be r e c o n s i d e r e d  and i f  n e c e s s a r y  t h e  c h i l d  t r a n s f e r r e d  t o  t h e  o t h e r  
p - r e n t ;  
t h e  c h i l d ,  qnd if he d i d  he could  always a p p l y ,  a s  a t  p r e s e n t ,  f o r  
a v a r i a t i o n  o f  t h e  o r i g i n a l  c u s t o d y  o r d e r  on the  ground t h a t  t h e  
c i r c u m s t a n c e s  had changed.  A f u r t h e r  d i f f i c u l t y  is  t h a t  a s  time 
g o e s  on i t  becomes i n c r e a s i n g l y  u n d e s i r a b l e  t o  u p r o o t  t h e  c h i l d .  

On t h e  whole t h e r e f o r e  i t  seems t h a t  t h e  c o u r t  can o n l y  a c t  
e f f e c t i v e l y  i n  t h i s  s p h e r e  while i t  h a s  t h e  s a n c t i o n  of  w i t h o l d i n g  
t h e  decree a b s o l u t e ;  and it  shou ld  a t  t h a t  s t a g e  c o n s i d e r  t h e  

proposed ar rangements  on a s  long- te rm a b a s i s  a s  p o s s i b l e ,  b e a r i n g  
i n  mind such  p o s s i b i l i t i e s  as t h e  r emar r i age  o f  a p r r e n t ,  o r  t h a t  
a mother  may d e c i d e  t o  go o u t  t o  work, and s o  on. 

made. O t h e r w i s e  t h e  p - r e n t  w i l l  s imp ly  h-ve t o  be t r u s t e d ;  and 
f o r t u n a t e l y  i t  i s  t h e  c a s e ,  no doub t ,  t h a t  t he  grept  m q j o r i t y  o f  
p a r e n t s  can  be  r e l i e d  on t o  do t h e i r  b e s t  f o r  t h e i r  c h i l d r e n  anyway. 

12 .  Should s u p e r v i s i o n  o r d e r s  be made more o f t e n  t h a n  a t  p r e s e n t ?  

t h e y  c a n  o n l y  be m-de i n  ' e x c e p t i o n a l  c i r c u m s t a n c e s ' ,  and when a 
cus tody  order h a s  a l s o  been made (s.  37 ( 1  ) >  . But t h e  ev idence  of  
t h e  w e l f a r e  o f f i c e r s  w g s  t o  t h e  e f f e c t  t h a t  s u p e r v i s i o n  o r d e r s  prove  
b e n e f i c i a l  i n  p r a c t i c e  ( a n t e ,  p.21 4 . 1 6 ) ;  and t h e r e  was some 
e v i d e n c e  t h a t  t h e  p u b l i c  do n o t  r e s e n t  v i s i t s  f rom t r a i n e d  and 
s y m p a t h e t i c  o f f i c i a l s  ( o n t e ,  p. 31 ) .  I t  might  be d e s i r a b l e  t h e r e f o r e  
f o r  such  o r d e r s  t o  be made a l i t t l e  more f r e e l y  ( a t  l e a s t  by t h o s e  
c o u r t s  which a r e  a t  p r e s e n t  e s p e c i a l l y  s p r r i n g  i n  t h e i r  u s e ) ;  and 
t o  f a c i l i t a t e  t h i s  i t  i s  s u g g e s t e d  t h a t  t h e  s e c t i o n  s h o u l d  be amended 

b u t  t h i s  could  be d i s a s t r o u s  u n l e s s  t h e  o t h e r  p a r e n t  wanted 

I f  t h e r e  i s  r eason  f o r  a n x i e t y  a s u p e r v i s l o n  o r d e r  can  be 

Such o r d e r s  a r e  r e l a t i v e l y  i n f r e q u e n t ,  t h e  A c t  s t a t i n g  t h a t  
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by d e l e t i n g  t h e  word ' e x c e p t i o n a l ' .  The words c o n f i n i n g  t h e  power 

m i g h t  a l s o  be d e l e t e d ,  though i t  was s u g g e s t e d  above ( p a r a g r a p h  5) 
t h a t  an  o r d e r  f o r  c u s t o d y  ought  no rma l ly  t o  be made by the  c o u r t .  

13. Would the  wel fare  s e r v i c e s  be a b l e  t o  h a n d l e  a larger 
number o f  s u p e r v i s i o n  o r d e r s ?  

If t h e  somewhat g r e a t e r  u s e  o f  s u p e r v i s i o n  o r d e r s  were 
found t o  p l i c e  t o o  heavy a bu rden  on  we l fa re  o f f i c e r s  and c h i l d  

c a r e  o f f i c e r s  ( e i t h e r - o f  whom can  a t  p r e s e n t  be a p p o i n t e d )  i t  
might  be p o s s i b l e  t o  make u s e  o f  v o l u n t a r y  p a r t - t i m e  s o c i a l  
workers  f o r  t h i s  purpose .  I t  h a s  been s u g g e s t e d  r e c e n t l y  by 
Lady Re-d ing '  s Working P - r t y *  t h a t  v o l u n t - r y  worke r s  cou ld  h e l p  

i n  t h e  a f t e r - c a r e  o f  o f f e n d e r s ,  and the re  seems no r e a s o n  why 
t h e y  cou ld  n o t  a l s o  h e l p  i n  t h i s  f i e l d .  I n  f a c t  t h i s  s u g g e s t i o n  
was m-de by a judge  ( see  Appendix A ,  p p s t ,  p.45 No. 1 2 ) .  

t o  a p e r i o d  w h i l e  t h e  c h i l d  i s  committed to  a p e r s o n ' s  c u s t o d y  3 

i 

ha 

14. . Should  t h e  amount o f  s u p e r v i s i o n  be s p e c i f i e d  i n  the  .order?  
I t  i s  t o  be hoped t h a t  a s u p e r v i s i o n  o r d e r  w i l l  be made 

whenever a c a s e  g i v e s  r i s e  t o  a n x i e t y ;  
amount of s u p e r v i s i o n  w h i c h  w i l l  be needed w i l l  v a r y  c o n s i d e r a b l y  
from one  c a s e  t o  a n o t h e r .  I t  i s  a r g u a b l e  t h a t  a m i l d e r  t y p e  o f  

b u t  c l e a r l y  t h e  a c t u a l  

o rde r ,  would be a p p r o p r i a t e  i n  t h e  l e s s  s e r i o u s  k ind  o f  c a s e ,  
r e q u i r i n g  an  o c c a s i o n a l  a s  d i s t i n c t  f rom a r e g u l a r  v i s i t  t o  the  
home, On t h e  whole,  however,  t h e  maximum f l e x i b i l i t y  should 

probab ly  be p r e s e r v e d  for t he  o f f i c e r  c a r r y i n g  o u t  t h e  s u p e r v i s i o n ,  
and so a s t a n d a r d  form o f  o r d e r  would seem wise;  b u t  t h e  judge  o r  
r e g i s t r a r  cou ld  of c o u r s e  i n d i c a t e  i n f o r m a l l y  a t  t he  time i t  w a s  
made w h e t h e r  o r  n o t  t h i s  seemed t o  be  a case where merely ' k e e p i n g  
an eye' on  t h e  c h i l d  s h o u l d  s u f f i c e .  (The p rocedure  f o r  v a r y i n g  
o r  d i s c h a r g i n g  an o r d e r  conce rn ing  t h e  c h i l d  a t  t he  i n s t a n c e  of  
t h e  s u p e r v i s i n g  o f f i c e r  ( s . 3 7 ( 5 ) ( 6 ) )  s h o u l d  i f  p o s s i b l e  be 

s i m p l i f i e d  (see Appendix C ( 1 6 )  - (181, p o s t ,  p. 51 1 ) .  
15. Should t h e  nsme o f  t h e  o r d e r  b e  c h a n g e ?  

I n  p r a c t i c e  a s u p e r v i s i o n  o r d e r  t e n d s  t o  have c r i m i n a l '  
o v e r t o n e s  and m y  look r q t h e r  l i k e  a p r o b a t i o n  o r d e r  made i n  
r e s p e c t  o f  t h e  c h i l d .  A more s u i t a b l e  name m i g h t  b e  a ' p a r e n t a l  
g u i d a n c e  o r d e r ' .  

41 Second R e p o r t  o f  t h e  Working P a r t y  on t h e  P l a c e  o f  V o l u n t a r y  S e r v i c e  
i n  A f t e r - c a r e .  w h i c h  can be o b t a i n e d  from H.M.S.O. p r i c e  5/3d. 
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16. What s h o u l d  b e  done i f  such  an  o r d e r  i s  n o t  made? 
Al though i f  t h e  case d i d  n o t  g i v e  r i se  t o  a n x i e t y  and 

t h e r e b y  j u s t i f y  t h e  making o f  an  o r d e r ,  there  would be no form 
o f  on-going c o n t r o l ,  i t  would be u s e f u l  t o  e x p l a i n  t o  t h e  p a r e n t  
i n  charge of t h e  c h i l d  t h a t  i f  adv ice  were e v e r  needed t h i s  

. c o u l d  be s o u g h t  f rom and would be g l a d l y  g i v e n  by t h e  l o c a l  
a u t h o r i t y  c h i l d r e n ' s .  depar tment .  

D. GENERAL 

17. Should t h e  p r e s e n t  o r g a n i s a t i o n  o f  d i v o r c e  c o u r t  w e l f a r e  
o f f i c e r s  be mod i f i ed?  

The a i m  s h o u l d  probDbly be t o  move i n  t h e  d i r e c t i o n  o f  
a more s p e c i - l i s e d  w e l f a r e  s e r v i c e  f o r  c o u r t s  e x e r c i s i n g  f a m i l y  
j u r i s d i c t i o n .  I n  London t h e  secondment o f  p r o b a t i o n  o f f i c e r s  
f o r  f u l l - t i m e  work a t  t h e  Royal C o u r t s  o f  J u s t i c e  seems t o  have 
been a s u c c e s s  and,  i f  c i r c u m s t a n c e s  p e r m i t ,  o t h e r  l a r g e  c i t i e s  
m i g h t  f o l l o w  t h i s  example.  E l sewhere  a j o i n t  appoin tment ,  such  
a s  i s  b e i n g  c u r r e n t l y  c o n s i d e r e d  by Cornwal l  and Plymouth, m i g h t  

p rove  advantageous .  Meanwhile c o n f e r e n c e s  o f  d i v o r c e  c o u r t  
w e l f a r e  o f f i c e r s  s h o u l d  be h e l d ,  pe rhaps  on a r e g i o n a l  b a s i s ,  
s o  t h a t  common d i f f i c u l t i e s  can  be d i s c u s s e d .  

18. How can  w i d e  d i v e r s i t y  o f  p r a c t i c e  be avoided?  

o f  t h e  j u d g e s  t o  t h e  q u e s t i o n s  s u b m i t t e d  t o  them w a s  t h e  c o n s i d e r a b l e  
v a r i a t i o n  between c o u r t s  i n  t h e i r  h a n d l i n g  o f  t h e  problem u n d e r  

One o f  t h e  most s t r i k i n g  f a c t s  t o  emerge from t h e  r e p l i e s  

review. Pe rhaps  t h i s  was t o  be e x p e c t e d ;  b u t  i t  i s  a l i t t l e  
d i s t u r b i n g .  I f  i t  were p o s s i b l e  t o  a r r a n g e  f o r  an o c c a s i o n a l  
c o n f e r e n c e  t o  d i s c u s s  p o l i c y  i n  respec t  o f  t h i s  j u r i s d i c t i o n ,  
r a t h e r  a l o n g  t h e  l i n e s  o f  t h e  mee t ings  convened by t h e  Lord Chief  
J u s t i c e  t o  d i s c u s s  s e n t e n c i n g ,  t h i s  might  prove ve ry  h e l p f u l .  
For  a l t h o u g h  t h e  w i s e  e x e r c i s e  o f  t h e  c o u r t ' s  j u r i s d i c t i o n  unde r  
s e c t i o n s  33 and 37 i s  h a r d l y  1s v i t a l  t o  s o c i e t y  a s  t h e  c o r r e c t  
s e n t e n c i n g  of  c r i m i n a l s ,  i t  i s  n o t  w i t h o u t  i t s  i m p o r t a n c e :  for 
a s  one o f  t h e  judges  sh rewdly  observed  i n  h i s  reply t o  t h e  
q u e s t i o n n a i r e ,  t h i s  i s  p r a c t i c a l l y  t h e  o n l y  impor t an t  t a s k  which  

i s  l e f t  f o r  t h e  c o u r t  t o  per form i h ' a n  undefended 

1 7 t h  J a n u a r y  1 968 

d i v o r c e  c a s e  today .  

J .C:Hall  
S t .  J o h n ' s  C o l l e g e ;  
Cambridge. 
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APPENDIX A 

The s u g g e s t i o  s and o b s e r v a t i o n s  mQde b t h e  judges  i n  
,answer t o  t h e  q u e s t i o n  'On t h e  b a s i s  t h a t  t h e  number o f  w e l f a r e  
o f f i c e r s  i s  u n l i k e l y  t o  i n c r e a s e  s u b s t a n t i a l l y  i n  t h e  n e x t  f e w  
y e a r s ,  w h a t  improvements i n  t h e  sys t em do you s u g g e s t ? '  have 
been a r ronged  u n d e r  t h e  f o l l o w i n g  headings :  ( a )  t h e  mode of 
e n q u i r y  i n t o  t h e  a r r angemen t s ,  ( b )  t h e  t i m i n g  o f  t h e  e n q u i r y ,  
( c )  s u b s e q u e n t  a c t i o n ,  ( d )  m i s c e l l a n e o u s  s u g g e s t i o n s ,  ( e )  
m i s c e l l a n e o u s  n e g a t i v e  s u g g e s t i o n s .  

s u b s  tan? i a l l y  s i m i l a r  s u g g e s t i o n .  
A * d e n o t e s  t h a t  a second judge  made t h e  same o r  a 

( a )  The Mode o f  Enqui ry  i n t o  t h e  Arrangements  

I 

1 .  Any change would be des i r ab le  w h i c h  would ' r a i s e  t h e  s t a t u s  
o f  t h e  e n q u i r y ' .  

2 .  . T h i s  f a r c i c a l  f u n c t i o n  shou ld  be t a k e n  away from t h e  judges .  

3 .  P e t i t i o n s  i n v o l v i n g  c h i l d r e n  shou ld  b e  hea rd  o n l y  by 
s p e c i a l l y  e x p e r i e n c e d  j u d g e s ,  and more t i m e  al lowed. 

4* J u v e n i l e  c o u r t  m a g i s t r a t e s  shou ld  be used  f o r  t h i s  purpose .  

5. T h i s  f u n c t i o n  s h o u l d  be t r a n s f e r r e d  t o  a p a n e l  o f  e x p e r t s ,  
i n c l u d i n g  m a g i s t r - t e ,  e x c e p t  i n  cases o f  d i s p u t e d  cus tody .  

6 .  Q u i t e  s e p a r a t e  machinery i s  needed: an  i n t e r i m  c u s t o d y .  
o r d e r  s h o u l d  be made a t  t h e  time. o f  t h e  . d e c r e e ,  t h e  c h i l d '  s h o u l d  
become a w-rd o f  c o u r t ,  t h e  q u e s t i o n  o f  t h e  a r r angemen t s  s h o u l d  
t h e n  be r e f e r r e d  t o  an  a d v i s o r y  commit tee  c o n s i s t i n g ,  o f - v o l u n t a r y  
members o f  b o t h  s e x e s  w i t h  t h e  c h i l d r e n ' s  o f f i c e r  i n  a t t e n d a n c e  f o r  
i n v e s t i g a t i o n ,  and t h e  commit tee  s h o u l d  r e p o r t  t o  t he  c o u r t  i f  t h e  

a r r angemen t s  d o  n o t  appea r  s - t i s f a c t o r y .  

7 .  The c o u r t  i s  n o t  t h e  p r o p e r  a u t h o r i t y  f o r  c o n s i d e r i n g  
d e t a i l e d  a r r angemen t s  f o r  t h e  c h i l d ,  and t h e  b u l k  o f  w e l f a r e  o f f i c e r s '  
r e p o r t s  a r e  unnecessa ry .  
informed and t h e  c h i l d  s h o u l d  be  p u t  ' i n  c a r e '  i n  a l i m i t e d  s e n s e .  

8. The  p r i o r i t i e s  a r e  a l l  wrong and t h e  c o u r t  shou ld  be much 
s t r i c t e r .  

9.  Counse l  and  j u d g e s  must e n s u r e  t h a t  p r o p e r  a t t e n t i o n  i s  
p a i d  t o  t h i s  q u e s t i o n :  
l e f t  t o  t r y  i n  undefended  c a s e s .  

I n s t e - d  t h e  l o c a l  a u t h o r i t y  s h o u l d  be 

indeed  i t  i s  a b o u t  the.  o n l y . i m p o r t a n t  m a t t e r  

0 
P 

L 
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10. Both p a r e n t s  s h o u l d  be r e q u i r e d  t o  a t t e n d  i n  a l l  cases.  

1 1 .  A respondent  who is  i n  c h a r g e  s h o u l d  be o r d e r e d  t o  a t t e n d .  

12. If a t h i r d  pe r son  is i n  cha rge  o r  l o o k s  a f t e r  t h e  c h i l d r e n  

w h i l e  the  mother  is  e t  work, t h a t  pe r son  shou ld  be  c a l l e d  a s  a 
w i t n e s s .  

13. A l l  a d u l t s  l i v i n g  i n  t h e  household  o r  d e s i r i n g  a c c e s s  
s h o u l d  be summoned t o  3 round t a b l e  confe rence .  

14. I f  t h e  p e t i t i o n e r  p roposes  t h a t  t h e  c h i l d  should  l i v e  w i t h  

someone e l se ,  t e s t i m o n i a l s  r e g a r d i n g  t h a t  pe r son  shou ld  be produced.  

. 15. A- r e sponden t  w i f e  who i s  n o t  i n  charge shou ld  be asked  t o  
s a y  i f  s h e  c o n s i d e r s  t h e  a r r angemen t s  s a t i s f a c t o r y .  

16. 
medical c o n s u l t a n t  i n  a p p r o p r i a t e  cases. 

The c o u r t  s h o u l d  be empowered t o  a p p o i n t  an  independen t  

17. The j u d g e s  -Fe n t  p r e s e n t  t o o  p r e s s e d  f o r  time t o  make a 
p r o p e r  e n q u i r y .  

18. The c o u r t  s h o u l d  i n s i s t  t h a t  p r o p e r  f i n a n c i a l  a r rangements  
have been made by t h e  f a t h e r . *  

19.  A l l  q u e s t i o n s  o f  main tenance  shou ld  be d e a l t  w i t h  a t  t h e  

same t i m e .  

20. T h e  p e t i t i o n e r  s h o u l d  f i l e  a supp lemen ta ry  a f f i d a v i t  w i t h  

f u r t h e r  d e t a i l s .  

21. The c o u r t  s h o u l d  have power t o  o r d e r ,  t h e  O f f i c i a l  S o l i c i t o r  
t o  i n t e r v e n e .  

22. The  t a s k  o f  mnking r e p o r t s  shou ld  b e  t r a n s f e r r e d  from w e l f a r e  
o f f i c e r s  t o  l o c a l  a u t h o r i t y  c h i l d r e n ' s  o f f i c e r s .  

23 C h i l d r e n ' s  o f f i c e r s  s h o u l d  be asked t o  h e l p .  

24 9 R e p o r t s  shou ld  be o b t a i n e d  f r o m  headmasters .  

25. Less emphasis  shdu ld  be p l aced  on m a t e r i r l  comfor t s  ( e .g .  
separate  bedrooms) and more on w h e t h e r  t h e  c h i l d  w i l l  r e c e i v e  l o v e  
and a f f e c t i o n .  

- (b )  The T i m i n g  o f  - t h e  E n q w y  

1 .  .No legal  a i d  s h o u l d  be  o b t a i n a b l e  u n t i l  t h e  a p p l i c a n t  h a s  
s a t i s f i e d  t h e  l o c a l  a u t h o r i t y  r e g a r d i n g  the  a r r angemen t s  f o r  c h i l d r e n .  

2. The c o u r t  s h o u l d  r e f u s e  t o  g r a n t  a decree n i s i  u n l e s s  

D 

9 
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s a t  i s  f a c t o r y  a r r angemen t s  have a1  ready  been mBde. 

3 .  The a r r angemen t s  shou ld  be  c o n s i d e r e d  i n  chambers a f t e r  
decree n i s i .  

4 .  The c o u r t  s h o u l d  d e a l  w i t h  cus tody  and main tenance  
immedia t e ly  a f t e r  decree n i s i .  

5 .  8 The decree s h o u l d  be m - d e  a b s o l u t e  s o  t h a t  r e m a r r i a g e s  
c a n  t a k e  p l n c e ,  and t h e  a r r angemen t s  s h o u l d  t h e n  be c o n s i d e r e d  i n  
t h e  l i g h t  o f  t h i s .  

( c )  Subsequent  A c t i o n  

1 .  S u p e r v i s i o n  o r d e r s  s h o u l d  be m-de more f r e q u e n t l y . *  

2 .  P r e f e r a b l y  some sys t em o f  s u p e r v i s i o n  s h o u l d  t a k e  place 

u n t i l  t h e  c h i l d  i s  14 a t  l e a s t .  

3 .  C o u r t s  shou ld  always make a s u p e r v i s i o n  o r d e r  f o r  a t  l e a s t  
two y e a r s .  

4 .  C o u r t s  s h o u l d  ask  for  annua l  r e p o r t s  by w e l f a r e - o f f i c e r s  
u n t i l  t h e  c h i l d  i s  16 .*  

5 .  Where a p p r o p r i a t e ,  w e l f a r e  o f f i c e r s  could  be a sked  t o  make 
p e r i o d i c . a l  r e p o r t s  as -n  a l t e r n a t i v e  t o  t h e  c o u r t ' s  making a 
s u p e r v i s i o n  o r d e r .  . .  

6 .  There  s h o u l d  be a two y e a r  p e r i o d  o f  s u p e r v i s i o n  by t h e  

c h i l d r e n ' s  dep - r tmen t  i n  a l l  cases. 

7 .  Local  a u t h o r i t i e s  - s h o u l d  make p e r i o d i c  v i s i t s ,  a n d .  
i n t e r v e n e  i f  t h e  p o s i t i o n  i s  u n s a t i s f a c t o r y . .  

8 .  The c o u r t  s h o u l d  a lways  in fo rm t h e  l o c a l  a u t h o r i t y  s o  t h a t  
a c h i l d  c a n  be  . v i s i t e d  a t  l e a s t  a n n u a l l y .  

9 .  Names and a d d r e s s e s  o f  a l l  c h i l d r e n  concerned  shou ld  be 

g i v e n  t o  t h e  w e l f a r e  o f f i c e r  so  t h a t  h e  can  s u b s e q u e n t l y  r e p o r t  t o  
t h e  c o u r t  i f  he  h,,s qualms.  

10. I n s t e a d  o f  making a s u p e r v i s i o n  o r d e r  t h e  c o u r t  c o u l d  s u g g e s t  
t h a t  the .  w e l f a r e  o f f i c e r  ' k e e p s  an  e y e '  on t h e  c h i l d .  

1 1 .  I n t r o d u c i n g  a pe r son  i n  cha rge  o f  a c h i l d  t o  t h e  w e l f a r e  
s e r v i c e s  h a s  a v a i u 2 b l e  s . t a b i l i s i n g  i n f l u e n c e  and i s  u s u a l l y  welcomed. 

1 2 .  Volun ta ry  p a r t - t i m e ,  s o c i a l  worke r s  s h o u l d  be r e c r u i t e d  f o r  
fol low-up work, t h u s  e n a b l i n g  more f r e q u e n t  s u p e r v i s i o n  o r d e r s  t o  be 

made. 
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13. To e n s u r e  t h a t  no d e p a r t u r e  from approved ar rangements  
t a k e s  p l 9 c e  w i t h o u t  c a u s e ,  t h e  c o u r t  shou ld  be g i v e n  power t o  t a k e  
t h e  c h i l d  i n t o  i t s  own cus tody  i f  t h i s  o c c u r s .  

14. A l l  changes  shou ld  be r e p o r t e d  t o  t h e  c h i l d r e n ' s  depar tment .  

1 5 .  There  shou ld  always be an o r d e r  f o r  cus tody  and p e r i o d i c  
v i s i t s  and r e p o r t s  by welfare o f f i c e r s .  

1 6 .  ' A l l  material  ch3nges i n  t h e  a r r angemen t s  s h o u l d  be  
c o m p u l s o r i l y  n o t i f i a b l e ,  and t h e  c o u r t  cou ld  t h e n  r e f e r  t h e  m a t t e r  
t o  t h e  c h i l d r e n ' s  depa r tmen t  i f  n e c e s s a r y .  

17. P a r e n t s  shou ld  be o b l i g e d  t o  come b e f o r e  t h e  c o u r t  i f  t h e  

a r rangements  a re  changed. , 

18 .  A c h i l d  s h o u l d  have t h e  same w e l f a r e  o f f i c e r  t o  look a f t e r  
i t s  i n t e r e s t s  a l l  t h e  t i m e .  

1 9 .  E i t h e r  t h e r e  s h o u l d  always be s u p e r v i s i o n  o r  t h e  s e c t i o n  
s h o u l d  be r e p e a l e d .  

( d )  M i s c e l l a n e o u s  S u g g e s t i o n s  

1 .  The c o u r t  s h o u l d  n e v e r  a l l o w  a decree t o  be made a b s o l u t e  
u n l e s s  t h e  a r r angemen t s  a c t u a l l y  a r e  s a t i s f  a c t o  r y  . 
2 .  The decree a b s o l u t e  shou ld  be suspended f o r  a t  l e a s t  1 2  months 
i f  t h e  a r rangements  ore n o t  s a t i s f a c t o r y .  

3. An a t t e m p t  shou ld  be made t o  a s s i r n i l - t e  t h e  p rocedure  s o  f a r  
a s  p o s s i b l e  t o  a d o p t i o n  p rocedure .  

4 .  No decree s h o u l d . b e  g r a n t e d  u n t i l  a cus tody  o r d e r  has  been 
made. 

5 .  I f  a magistr-tes '  main tenance  order  i s  a l r e s d y  i n  e x i s t e n c e  
a p e t i t i o n i n g  husband shou ld  have t o  lodge  a c e r t i f i c a t e  from t h e  

m a g i s t r a t e s '  c l e r k  t h a t  payments a r e  up t o  d a t e .  

6 .  More care s h o u l d  be t a k e n  o f  t h e  c h i l d  between t h e  f i l i n g  

of t h e  p e t i t i o n  and t h e  h e a r i n g .  

7 .  The p a r t y  qpp ly ing  f o r  t h e  decree t o  be made a b s o l u t e  should  
be o b l i g e d  t o  c e r t i f y  t h a t  th.e spproved  a r r angemen t s  a r e  b e i n g  
c a r r i e d  o u t .  

8. The g re - t e s t  v a l u e  o f  t h e  whole sys t em l i e s  i n  emphas i s ing  
t h e  impor tance  o f  t h e  c h i l d r e n ' s  i n t e r e s t s .  
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9.  U l t i m a t e l y  t h e r e  shou ld  be  a Family D i v i s l o n  o f  t h e  High 

C o u r t  . 
( e )  M i s c e l l a n e o u s  Nega t ive  O b s e r v a t i o n s  

1 .  I t  i s  a f a l l - c y  t o  t h i n k  t h a t  t h e  c o u r t  h a s  any v i a b l e  
o p t i o n .  Moreover i t  is  t h e  f ' unc t ion  o f  a c o u r t  t o  dec ide  i s s u e s .  

2 .  T h e  c o u r t  s h o u l d  n o t  t r y  t o  s u p e r v i s e  a r r angemen t s ;  

3 .  I t  i s  d o u b t f u l  i f  s o c i e t y  would t o l e r a t e  more s u p e r v i s i o n  
o r d e r s  t h a n  n t  p r e s e n t .  

4*  No s a n c t i o n s  s h o u l d  be. i m p o s e d . t o  make p - r e n t s  do t h e i r  

d u t y .  

5 .  The v a s t  m a j o r i t y  o f  p - r e n t s  do t h e i r  b e s t .  

6 .  There  i s  l i t t l e  t h - t  a c o u r t  c a n  u s e f u l l y  do  i n  t h i s  k i n d  
o f  m a t t e r .  

7.  The p rocedure  i s  e i t h e r  unnecessa ry  o r  i n e f f e c t u a l ,  and 
t h e  s e c t i o n  s h o u l d  b e  exc luded  where t h e  c h i l d r e n  a r e  w i t h  t h e  

p e t i t i o n e r .  

8. Improvements can  o n l y  come abou t  a f t e r  changes  a r e  made i n  
t h e  s u b s t a n t i v e  law.  

9 .  
but  w i l l  do  no harm. 

10. The whole scheme i s  e n t i r e l y  misconce ived .  

Ch-nges i n  t h e  approved  a r r sngemen t s  a re  bound t o  ' o c c u r ,  
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APPENDIX B 

The f o l l o w i n g  s u g g e s t i o n s  were made by D i s t r i c t  R e g i s t r a r s  
i n  answer t o  t h e  q u e s t i o n  'On t h e  b a s i s  t h a t  t h e  number of w e l f a r e  
o f f i c e r s  i s  u n l i k e l y  t o  i n c r e a s e  s u b s t a n t i a l l y  i n  t h e  nex t  few y e a r s ,  
what improvements i n  t h e  sys tem would you s u g g e s t ? '  

1 .  The're should  be a w e l f a r e  o f f i c e r ' s  r e p o r t  i n  a l l  c a s e s .  

2 .  There  shou ld  be a w e l f s r e  o f f i c e r ' s  r e p o r t  i n  fewer  c a s e s .  

3 .  A l a r g e  c i t y  ( such .  a s  h lanches te r )  needs 8 f u l l - t i m e  d i v o r c e  
c o u r t  w e l f a r e  o f f i c e r .  

4 .  Welfare  o f f i c e r s  should  be a s s i s t e d  by o r  should  l i a i s e  w i t h  

l o c a l  a u t h o r i t y  c h i l d r e n ' s  o f f i c e r s .  

5. The p e t i t i o n e r ' s  s o l i c i t o r  shou ld  o b t a i n  i n f o r m ? t i o n  
r e g a r d i n g  c h i l d r e n  l i v i n g  w i t h  the  respondent  and t h u s  o b v i a t e  t h e  
need f o r  a w e l f a r e  o f f i c e r ' s  r e p o r t  i n  many c a s e s .  

6 .  
p o s i t i o n  r e g a r d i n g  t h e  c h i l d r e n  u n s a t i s f a c t o r y  he  shou ld  be r e q u i r e d  
t o  g i v e  warn ing  o f  t h i s  when he a p p l i e s  f o r  t h e  R e g i s t r a r ' s  
C e r t i f i c a t e  p r i o r  t o  s e t t i n g  t h e  c a s e  down f o r  h e a r i n g ,  so  t h a t  a 
w e l f a r e  o f f i c e r ' s  r e p o r t  c a n  be o rde red  a t  once.  

7. A s k i l l e d  pe r son  shou ld  d e c i d e  i f  t h e  a r rangements  a r e  i n  
f a c t  s a t i s f a c t o r y ,  e t c .  

I f  t h e  s o l i c i t o r  a c t i n g  f o r  t h e  p e t i t i o n e r  c o n s i d e r s  t h e  

a .  The r e g i s t r a r  shou ld  hold t h e  e n q u i r y  b e f o r e  t h e  h e a r i n g  
of  t h e  p e t i t i o n .  

9. 
p o s i t i o n  a t  t h e  t ime of a p p l i c a t i o n  f o r  d e c r e e  a b s o l u t e  shou ld  be 
f u r n i s h e d  by t h e  p e t i t i o n e r .  

10. A f u r t h e r  r e p o r t  by t h e  w e l f a r e  o f f i c e r  i s  sometimes needed 
a t  decree a b s o l u t e  s t a g e .  

A f u r t h e r  c e r t i f i c a t e  o r  a ' f f i d a v i t  a s  t o  t h e  p r e c i s e  

1 1 .  The  c o u r t  shou ld  be g l v e n  power t o  o r d e r  s u p e r v i s i o n  when 
l a c u s t o d y  o r d e r  has  not been made ( i . e .  s . 3 7 ( 1 )  of  t h e  Matr imonia l  

Causes  A c t  1965 shou ld  be amended). 

I .  

i :  . . .  
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APPENDIX C 

The followi.ng s u g g e s t i o n s  were m-de by Divorce  C o u r t  Welfare 
Off icers  i n  response  t o  the q u e s t i o n  'Have you any g e n e r a l  
improvement t o  s u g g e s t  i n  t h e  p r i n c i p l e s  o r  p r a c t i c e  of  P a r t  I11 o f  
t h e  1965 Act?' 

1 .  The p o s s i b i l i t y  o f  r e c o n c i l i n t i o n  shou ld  be c o n s i d e r e d  a t  
an  e a r l y  s t a g e .  

2. The p e t i t i o n e r ' s  s o l i c i t o r  shou ld  in fo rm t h e  welfare o f f i c e r  
where c h i l d r e n  a r e  i n v o l v e d  on f i l i n g  t h e  p e t i t i o n  and t h e  w e l f a r e  

, o f f i c e r  shou ld  the reupon  make an  e n q u i r y .  

3. . The a t t e n t i o n  o f  c o u n s e l  and s o l i c i t o r s  shou ld  be drawn t o  
t h e  Prgctice Note a u t h o r i s i n g  a r e f e r r a l  o f  a c a s e  by t h e  R - e g i s t r a r  
t o  t h e  w e l f a r e  o f f i c e r  f o r  i n v e s t i g a t i o n  b e f o r e  t h e  h e a r i n g  
[1959]  3 A l l  E.R. 780. 

4. The welf-re  o f f i c e r  shou ld  be c o n s u l t e d  a b o u t  t h e  need 
for 'an e n q u i r y  i n  each  c a s e .  

5. E n q u i r i e s  shou ld  be o'rdered on a b r o a d e r  b a s i s .  

Q 

4 

y 

6.  An e n q u i r y  shou ld  alwqys be o r d e r e d  i f  t h e  c h i l d  i s  a 3 

v o l u n t a r y  p Q t i e n t  i n  a menta l  h o s p i t a l .  0 

7. 
b e i n g  c o n s i d e r e d .  

8. .The c o u r t  shou ld  h-ve power t o  summon bo th  p a r e n t s  t o  a t t e n d .  

9. A l l  a f f i d a v i t s  i n  t he  c a s e  s h o u l d  be s e n t  t o  t h e  w e l f a r e  
o f f i c e r  a u t o m a t i c a l l y  i f  he i s  making an e n q u i r y .  

10. A w e l f a r e  o f f i c e r ' s  r e p o r t  shou ld  be c o n f i d e n t i a l  t o  t h e  

c o u r t  and t h e  s o l i c i t o r s ,  and c o p i e s  shou ld  n o t  be shown t o  t h e  

The w e l f a r e  o f f i c e r  shou ld  s i t  i n  c o u r t  when each  c a s e  i s  5 

p a r t i e s .  

1 1 .  

o r d e r  i s  

12. 

13- 
though a 

14. 

The c o u r t  shou ld  be o b l i g e d  t o  c o n s i d e r  w h e t h e r  a s u p e r v i s i o n  
d e s i  r a b l e .  

More s u p e r v i s i o n  o r d e r s  shou ld  be rn-de. 

I t  shou ld  be p o s s i b l e  t o  make a s u p e r v i s i o n  o r d e r  even  
c u s t o d y  o r d e r  h - s  not been made. 

A s u p e r v i s i o n  o r d e r  shou ld  be  mrde f o r  a f i x e d  p e r i o d  
(e.g.  3 y e a r s  f o r  a c h i l d  o v e r  1 0 ,  and 5 y e a r s  f o r  a c h i l d  unde r  10) . 

b u t  t h e  pe r iod  shou ld  be c a p a b l e  of  e x t e n s i o n  by the  c o u r t .  

I 
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15.  ' The d o u b t ' c o n c e r n i n g  t h e  uppe r  age  l i m i t  f o r  making a 
s u p e r v i s i o n  order  shou ld  be  ' . r e so lved .  

16.  A s i m p l e r  p rocedure  i s  needed f o r  t h e  r e v o c a t i o n  o r  
amendment o f  a s u p e r v i s i o n  o r d e r .  

17.  A c l e a r e r  p rocedure  i s  needed f o r  t h e  e x e r c i s e  o f  t h e  
c o u r t ' s  powers u n d e r  s. 3 7 ( 5 )  ( v a r i a t i o n  o f  cus tody  e t c .  o r d e r  
o f  c h i l d  u n d e r  s u p e r v i s i o n )  and s. 3 7 ( 6 )  ( c o u r t ' s  power t o  v a r y  
or.  d i s c h a r g e  any p r o v i s i o n  made  u n d e r  S. 3 7 ) .  

18 .  The w e l f a r e  o f f i c e r  shou ld  h imse l f  have power t o  i n i t i a t e  
f u r t h e r  p roceed ings  i n  a s u p e r v i s i o n  c a s e  where an a l t e r a t i o n  o f  
t h e  o r d e r  seems d e s i r a b l e  o r  t h e r e  i s  a cr is is .  

19.  . The  J u v e n i l e  C o u r t  shou ld  be g i v e n  j u r i s d i c t i o n  t o  va ry  
s u p e r v i s i o n  orders. 

20. T h e  w e l f a r e  o f f i c e r  shou ld  be o b l i g e d  t o  make an  annua l  
r e p o r t  on a l l  s u p e r v i s i o n  c a s e s .  

21. Copies  o f  a l l  P r i c t i c e  Notes  conce rn ing  c u s t o d y ,  access  o r  
w e l f - r e  s h o u l d  be c i r c u l n t e d  t o  a l l  w e l f ' a r e  o f f i c e r s .  

2 2 .  - Much f u l l e r  u s e  shou ld  be m-de by c o u r t s  of  t h e i r  e x i s t i n g  

1 

powers . 
23.  
w e l f a r e  

24. 
p r o t e c t  

25.  

If  a c c e s s  a r rangements  a r e  working  u n s a t i s f ' a c t o r i l y  t h e  

o f f i c e r  shou ld  be e n t i t l e d  t o  r e p o r t  t h i s  t o  t h e  judge .  

The c o u r t  s h o u l d  be p l p c e d  unde r  a r e s p o n s i b i l i t y  f o r  the  

on o f  t h e  c h i l d .  

The p r o b a t i o n  o f f L c e r  who a c t u s l l y  h a n d l e s  t h e  d i v o r c e  
c o u r t  w e l f - r e  work  s h o u l d  be a p p o i n t e d  t h e  Divorce  Cour t  W e l f a r e  
O f f i c e r .  

26.  I f  t h e  work i n c r e q s e s  more s p e c i a l i s a t i o n  w i l l  b e  needed,  
and t h i s  i s  d e s i r a b l e .  

27. The p o s t  o f  Divorce  C o u r t  Wel fa re  O f f i c e r  shou ld  be  upgraded .  

28. I f  t he  work i n c r e - s e s  S e n i o r  WelfQre O f f i c e r s  should  be 
a p p o i n t e d  i n  t h e  p r o v i n c e s .  - 

29.  I n  o r d e r  t o  i n t e g r a t e  t h e  work o f  Divorce  C o u r t s  and t h e  

P r o b a t i o n  S e r v i c e  judges  s h o u l d  become ex o f f i c i o  members o f  
P r o b a t i o n  Committees. 

30.  There o u g h t  t o  be l e s s  d i v e r g e n c e  i n  t h e  way cases a r e  
hand led ;  a t  p r e s e n t " ' j u d g e s  v a r y  t r emendous ly  i n  t h e i r  des i r e  f o r  
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i n f o r m a t i o n  and t h e  u s e  they  make of it'.; 

D i s t r i c t  Regis t r ies  v a r i e s  enormously.  

31 
r e g i s t r a r s  s o  t h a t  they  can l e a r n  how s u c c c s s f ' u l  t h c i r  d c c i s i o n s  a r e .  

and t h e  p r a c t i c e  o f  

The re  ough t  t o  be  a ' f e e d  back '  o f  r e s u l t s  t o  judges  and 

\ 

- 52 - 

h 

a 
0 

J 



f 

APPENDIX D 

T h e  f o l l o w i n g  s u g g e s t i o n s  re la t ing t o  s e c t i o n  33 were made 
by l o c a l  a u t h o r i t i e s  i n  a n s w e r  t o  t h e  q u e s t i o n  'Have  y o u  a n y  g e n e r a l  
i m p r o v e m e n t s  t o  s u g g e s t  i n  t h e  p r i n c i p l e s  o r  p r a c t i c e  of  P a r t  I11 
o f  t h e  1 9 6 5  A c t ? '  

1 .  D i v o r c e  c a s e s  c o n c e r n i n g  d e p e n d a n t  c h i l d r e n  s h o u l d  be  

n o t i f i e d  t o  l o c a l  a u t h o r i t i e s  i n  a s i m i l a r  way t o  a d o p t i o n  
a p p l i c a t r o n s  and  a g u a r d i a n  - ad  l i t e m  a p p o i n t e d .  

2 .  The l o c a l  a u t h o r i t y  s h o u l d  be empowered t o  make a n  e n q u i r y  
and  r e p o r t  i n  a l l  cases  w h i c h  i t  c o n s i d e r s  a p p r o p r i a t e .  

3 .  The l o c a l  a u t h o r i t y  c h i l d r e n ' s  d e p s r t m e n t  i s  i n  a b e t t e r  
p o s i t i o n  t o  a p p r e c i q t e  t h e  i n t e r e s t s  o f  t h e  c h i l d  t h a n  t h e  p r o b a t i o n  
s e r v i c e .  

4*  The a u t h o r i t y  s h o u l d  a l w a y s  be a s k e d  if t h e  f a m i l y  a r e  
known t o  t h e m .  

5. The p a r e n t s  would b e n e f i t  from a d v i c e  and  a s s i s t a n c e  f rom 
t h e  c h i l d r e n ' s  d e p a r t m e n t .  

D 
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6 .  A f o l l o w - u p  i s  a l w a y s  d e s i r a b l e .  

7. A more f l e x i b l e  p r o c e d u r e  i s  n e e d e d  f o r  o b t a i n i n g  a 
v a r i a t i o n  of a s u p e r v i s i o n  o r d e r .  
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