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T'OLYGK IOUS i ' , ~ I B G Y S *  

I. IFTRODUCTORY 
IIy-- 

I 

Scope of Paper 

1. In this Paper,  in accordance with the terms of Item X U  of the Law 

Reform Frogranme of the Law Coinmission, we examine one branch of fanily l a w ,  

namely, the extent to which polygamous marriages arc recognised by Znglish  la^, 

and make some proposals for reforn. The scope of our examination is limitad to 

t h e  recognition of such marriages for purposes of family law and social security 

legislation. :-!e do n o t  deal, save incidentally, with the crirninai l a w  ( e . g ,  tbc 

law o€ bigamy), the l a w  of tort (e.g. whether a yoly~~~ously-married wife is 2. 

dependant within the meaning of the Fatal Accidents Acts 1846-1$59), or with tlic 

lavi of nationality, or immigration, or taxation. 

2 ,  At prescnt we a r e  worlcing towards our projected restatemsnt of the l m  

of matrimonial causes in comprelicnsivc form. That restatement vrould clearly bL 

jncomplete -.-;ithout the law concerning polygamous msrriagcs . TLorcover the 

problems which polygamous marriages raise are allied to those which arise in tiis 

fields of nullity and jurisdiction in divorce and a m  directly relevant to our 

study of financial provision in matrimonial m d  relatzd proceedings. 

alrssdy circulated Worlciug Papers on financial provision (') and nullity (') 2~2- 

Ye have 

hope soon to circulate one on the jurisdiction of the Znglish divorce courts. 

3. ITot on!-y, then, is it convenient for us to exaninc our  l m  rclating to 

polygamous marriages at this stage, as part of our genoral study of rnz-trirnonial 

causes, but it is also a field rrhoro reform is cloarly n c d e d .  T h e  prcsciit 

position rsgardins maintenance is particularly disturbing. It should be 

emphasised, honever, that the urgent need for reform is not caused by the 

presence in tlis country of any significant number of husbands with several 

* This Papcr is based on a study prepared at our rcqucst by Dr. J .H.C.  E!Iorris, 
Fellow of J!Ia@alen College Oxford and University Baader in Conflict of L m s ,  
to whom -;ie are deeply indebted. 

(1) :VorM.ng Paper No. 9.  

(2) Jorlring Papcr ITO. 20. 



wives here. In f a c t ,  "the nunber i s  very small, . . . there is  no lmovm- 

incident of  a man ar r iv ing  with two vzives and v~ry few cases i n  which a seconi, 

wife has joined a husband. " 

cannot be ignored. 

But the problem posed by polygamy i s  one which 

Thcrc are  cases i n  vhich the husband has other wivcs in his  

country of or igin,  and mors cases s t i l l  vhcre the marriage though i n  f ac t  

monogamous is potent ia l ly  polygamous, becausc celebrated abroad i n  Kohanmcd,an 

or customary 1x1 form, and therefore i s  treated as  polygamous f o r  the purpose 

(4) of the rule i n  Hyde v. m. 

(!$ 
4. The leading case on plygamous marriages i n  English l a w  i s  €i;ydc v. HJ(& 

which mas a husband's undcfsndcd pe t i t ion  f o r  divorce on the ground of h i s  nii'c's 

adultery and bigamy. The pe t i t ioner  was an Znglishman by b i r a ,  and in 1847, 

when hc nas about 16 years o ld ,  he joined a conpegation of Xormons i n  Londoil, 

and w a s  soon a f tcmcrds  ordained a pr i e s t  of  t ha t  f a i th .  In London he mct the 

respondent and her  family, all of whom TEE I:lcrmons, and became engzged t o  her. 

In  1850 the res?ondent md her mothcr emigrated t o  Sa l t  Lake City,  i n  the 

Terri tory of Utah, i n  the Unitd. S ta tes ,  and i n  1853 the pe t i t ioner  joined thcm 

there. They wcrc married t h w c  i n  1853, the marriase being celebrated by 

Brigham Young, the president of thc Xorfiion church, and ths  govcrnor of the 

t c r r i t o ry .  

a mission t o  the Sandvicli Isl,mds, leaving thc rcspordent i n  U t a h .  On h i s  

They l ived together i n  U t &  until 1856, nhen the pc t i t i ons r  ncnt pfi 

a r r i v a l  i n  the SandT;ich Islancis hc rcnounced the :.Termon f a i t h  and preached against 

i t .  

h i s  n i f e  vias declared f r ce  t o  marry again? vrhicil she did i n  1859 or 1860. 

Tv-Jhile i n  le57 the pe t i t ioncr  rcsumcd h i s  domicil i n  England- and peti t ioned f c r  

divorce, 

t t  marriage, as undarstood i n  Christcndom, may f c r  t h i s  purpose be de€ined as tho 

voluntary union f o r  l i f e  of one man and onc woman t o  tho exclusion of a l l  c thcm,"  

d scntcnce of excommunication x , s  pronounced against  him i n  Utah i n  1856 m i  

' I x i i -  

Lord Penzance rcfuscd t o  adjudicate on h i s  pe t i t ion  on the ground tliot 

( 3 )  I3.C. Debs 4th July,  1968, Col. 1663 ( X r  David- Ennals, the Under-Secrctmy 
of State  for the Rome Dept.). 

(1866) L.R. 1 P. & D. 130 

. .  

(4) 
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L/ 
md tha t  t h i s  ??ormcn marriaze :7i"cs no marriage which the Fhgliski DivorcG Court 

could- recognise , because thcre .,;.as miclcnce tha t  polygamy nas a p s r t  o f  the 

Xornicn doctrine, and I-ES tho conlrncn custcm ir_ U t a h .  "It i s  obvious" he s 3 i d  

" that  the matrimonial l m  o f  t h i s  country i s  ad2.pted t c  the Christian marri3,cc, 

and that  i t  is  vrholly inapplicablc t c  pdlygamy. (5) 5c pointed out tha t  t o  

divorce a husbLmcl a t  the s u i t  of h i s  f i r s t  n i f e  on the ground o f  h i s  bigmy an?. 

adultery with the scccnc, o r  to r?.rinul the szccnd marriage on the grcund th3t  i t  

~ t t s  bigmcus, vrculd be "cre3ting conjugal cluties, not enforcing them, ancl 

furnishing a remedy where there was iio of fence. 'I ( 6 )  He refused t o  drmr ,?n:r 

dis t inc t icn  bchi2en the f irst  of a se r ics  of polygarnous unions arid the h t e r  C P C S  

G r  betnccn 2 marriage nhicli v:ns only potent ia l ly  polygzrmus and one which m ? s  

(7) actual ly  polyganous, At the 2nd o f  h i s  judgment he s r id :  

"This court cloes nct  profess t o  decic'e u p n  the r ights  of  successiin or 
legitimacy which i t  night be prcpcr  tc: acccrd t o  the issue o f  pclyga!:?oux 
uniGns, or upon the r igh ts  o r  obligations i n  re la t ion  t c  tfiirc! pxsons  
crhicli people l i v ing  unc'er the saiiction of such unions may have e rca td .  
f o r  themselvcs. A11 thnt is  intended t o  be lime dccided i s  tha t  as 
b o k e e n  ezch other tlioy are not enti t le?& t o  the roriiedias, the 
aGjudication, GT the r e l i e f  of the matrimonial lax  o f  Znglancl." 

5. 

i n  Xydc v. Hydc irorks hzrclship and in jus t ice .  

t ha t  t h i s  problem can be solvecl by thc mere process of ab-?lishing thc ru le  i n  

@& v. IIyde o r  by sirllply enacting tha t  pclygczmous marriages shoulcl bc s u b j x t  t 

cur matrimcnial laws. That ~;;c noulc! l i kc  t c  f ind 3 rcr,e2y, i s  ono thing; t o  5 ' i ~  

E j u s t  ,mZ sz t i s fac tory  remsdy is anotlicr. f?s, thcrefdrc,  ask tho reailer t L -  

i n  nin2, throughout t h i s  Paper, thc unbrlying r a - o n  f c r  the rule i n  Hyde v. TT 9 

namely, the visa? tha t  our matrimmiel laxi i s  clesigncd to Zeal only -,-rith mono 

marriages and tha t  polygainous marriages cannot f i t  in to  GUT exis t ing m a t r i n m i d  

A s  w i l l  be seca l a t e r  i n  t h i s  Paper, IE a e  of cpinion tha t  the r u l e  

But it does not; necessarily f o l l i ;  

(6)  A t  pp. 135, 136-737 

(7)  A t  p. 138 
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L J  
sys ten. (') 'It has even bean said (9) tha t  t o  apply o u r  matrimonial l w  t'; - 
potent ia l ly  polygamous mmriagc , which i s  in f a c t  monogamous, 170u16 "be atten?-cl'. 

by mmy obvious incongu i t i e s  an2 di f f icu l t ies . "  Ye are very conscious of thesz 

jud ic ia l  vie-;Ts and vrould not iirant it t c  be thought t ha t  we have overlooked the 

d i f f i c u l t i e s  of solving the problem covered by t h i s  Faper. 

6. The present law may be swmarised i n  two propositions: 

(1) Eeither party t o  a polygariious marriage i s  en t i t l ed  t o  any 

English matrimonial r e l i e f ,  even i f  the mxrizge i s  only 

pc ten t ia l ly  polygamous. 

(2) Holr~ever, a polygamous m r r i a g e  which i s  va l id  by the law of 

the place of celebration and by each par ty ' s  personal law 

i s  generally recognised as valicl i n  %gland, except for 

purposes of riatrimonid jur i sd ic t ion ,  even i f  the marriage 

i s  actual ly  polygixious, 

7. 

t h i s  Paper. 

These tvro proTositions n i l 1  be Siscussei! i n  d e t a i l  i n  Par ts  IV mc1 V of 

But f i rs t  we riust consider what is  a polygaaous marriage, and  trher 

n yolygmous narriage is rscognisotl as valid. 

Parts  I1 and I11 respectively. 

These questions are discussed i n  

Char a c t e r i s t i c s of  Po lygm~s-Xarr Lagex 

8 .  What Znglish law inems by a polyga~ous marriage can best  be gathered 

from the follcsring six propositions. 

(8) Hyde v. H rle (1866) Loae 1 P. & D. 130 a t  135. (ante ,  para.4); B a i n b i l  v. 
Bainclai1&~$6] P.122, per LorG Greene, X o R 0  a t  125: 
on the courts f o r  cnforcing or Cissolving a narriags t i e  arc not edaptcd 
t o  any form of union bet,recn e ~ian and zt i-r.man save a. monoganous union"; 
- Sovm v. Soi-la [1961] P.709 per Pearcc, L . J .  n t  83: "[Lord Pcnzance i n  
Hyde v. Hyde] Ceals ait'n the variouis rciieCies an? shol?Js tha t  they are  
inapplicahlc t o  polygxious marriage .,.. I f ind the reasoning i n  Hydz v. 
Hyse inescapable" ml! a t  84 Pearcc L . J .  aclopts Lor2 Greene's statement 
quota$. above. 

"The powers confcrrccl 

Sec a l s o  Sinsn P. i n  Cheni v. Chcni [ I9651 P.85 a t  91 

- 4 -  



(1) It i s  i rmater ia l  t ha t  the husbanc'. i icvtx exercised h i s  pr ivi lege 

of taking ,.icre than one a i f e  an2 t h a t  he never intenc?cZ t o  clo so.  
(IO> 

an ac tua l ly  psl~ygmcus one. :'!ioreov;-?r, i f  tlie husband dozs take 

inore than one vrifc, nc d i s t inc t i cn  c m  bc Jrami bctveun t h m .  

them one wife, but Cocs p c m i t  him t o  take cmcubines, a r,iarriag.c 

( 3 )  On thz other  hadL,  i n  spite o f  the d is t inc t ion  d r a m  i n  k r r ens -e r  

in f ide l"  aarrizgcs , a marrizge -nay be rcmogamcus altheugh ne i ther  

party is  a Christian. The c ruc ia l  quzstiun i s  whether the la\{ 

uncler which the marriazc i s  celcbratcd permits pclygctmy; i f  it 

Goes not, the marriage i s  xonogmous. On t h i s  grounc? Japanex  

marriagcs (14) ancl. Jcnish marria&s ( I 5 )  hzvc been trcatcc? as 

monogamou.s, an? s o  hzs a composite cLremony a t  Sing3porc i n  

(4) ii marriage nay be iaonogmcus although uiGcr thc  la^ of  the placc 

of celebrat ion it can 5.c dissolved by nutual ccnsciit o r  at. the 

w i l l  o f  e i t h c r  party,  vrith m m l y  formal ccn2itions o f  o f f i c i a l  

L_ 

(IO) Hyde v. Eydc (1866) L.R. 1 P. E; I). 130; 
Cheni v. Chcni E19651 F.85, 88-87. 
,~ul?arixna?~ v. Suna 1956 S.C. 366. 

v. Sow% [I9611 F.70; 
The 1a-7 i n  Scot lmd i s  the same: 

' n r  

( 7 2 )  (1835) 2 C1. Lk 4889 532. 

(13) 

(14) 

(1866) L.3. 1 3'. & D. 130. 

B r i n k l q  v. -_. dtt.-Gen. (1890) 15 P.D. 76. 

(15) 

(16) 

Spivack v. Spivack ('l930) 46- T L R .  243. 

Isaac Penhas v. Tan So0 213 {1953] B.C.  304 (P.C.) 



regis t ra t ion,  

1924 was treated as monogamous. 

On t h i s  grounil a Russian marriage celebrated in 

(17) 

( 5 )  The nature of the ceremony according t o  the law of  the place of 

celebration, anz not thc law of  e i the r  party 's  domicil, determines 

nhethcr a marriage is monogaqous o r  polygamous. Hence, if a 

clomicilec? Znglishnan e) o r  &glishvJoman (19) goes through a 

ceremony o f  marriage i n  polygamous form i n  a country whcre po lypzy  

is lawful, he or she contracts a polygamous marriage. 

not f o l l o w  that  the marriage w i l l  be treated as valid. 

(It docs 

This ques-tion 

i s  discussed i n  Part 111 of th i s  Paper). Conversely, i-f a' 

Mohammedan domiciled e.g. i n  Inclia o r  Pakistan goes through a 

cerexlony of marriage i n  an English reg is te r  off ice ,  he contracts 

a rnonocpous marriage. ( 'O) (21 1 This r e su l t  may not be very logical ,  

but it is  t o  be iirelcomed on pract ical  ~ ; r o u < s  because it  narrows thc 

rule i n  &de V. I3yG-e anC renders &&ish matrimonial r e l i e f  

available t o  the par t ies  t o  such a marriagc.. 

(6) It was a t  one t i ne  supposed that  the monogamous or polygamous 

character of  thc marriage had t o  be Cetcrnine? once an2 f o r  all as 

a t  the date o f  i t s  inception. (22) But now it i s  c l ea r  that  a 

potentially polygamous marriage nay becorie monogamous by reason 

U_ 

Ihchinson v. Nachimon [ 19301 P. 27 7 

Re Bothell (1887) 38 Ch.D. 220; cf. 5yde v. Hyde (1866) L.R. 1 P. & D.130, 
where however the husband had probably acquired a CLor.iici1 of choice i n  
Utah before the ceremony. 

R i s k  V. Risk E19511 P.50 - 
Chetti v. Chetti  [I9091 P.67; - R ,  v. Hamersmith Registrar [I9171 1 K.B. 
634; Bain2ai.l V. Bainctail [19-.:6] 
P.122; Maher v. Maher L1951J P.342; Ohocliulm v1 Ohochuliu Ty7.L.R. 

Sr in i  Vasan v. Sr in i  Vasan [I9461 7.67; 

19641 P.315. The law i n  Scotland is  the same: 183; RUSS V. hSs-r . _  - <  

._ 
M.lacDouml1 V. Chitnavis, 1937 S .C. 390. 

It is  c r i t i c i s ed  iii Cheshire, Private International Law, 7th &I. 
pp. 266-270. 
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of su5sequent events 

r e l i e f  m y  subsequently bccome avai lable  t o  the par t ies .  

a n d  t ha t  , theref ore, Lhglish aa t r inonia l  

This 

nay happen i f  

eastern ccuntry uliere the personal law i s  a re l igious lm) cliangc- 

t h e i r  re l ig ion  fi-om cne r;hich pcrni ts  polygamy t o  one nhich does 

€or i n s  knee  the par t ics  (bsing c?onicilecl i n  =an 

not;  (23) or i f  the husband changes h i s  clonicil frcx a country 

vhosa l m  pcrinits pclypmy t o  c country whose lavi ches not ;  

or if  thc. law ui?xx vrhicli the x i r r iage  vm.s celebratecl subsequently 

prohibi ts  polygmy ; (25) or (perhips) i f  the p r t i e s ,  having gcn:, 

( 2 3 )  

through 3 polygmcus ccrcnony i n  a ccuntry viliax the law pzrclits 

pc;ly;’amy, subsequently so through a moncjp,nous ceranony i n  EnglanC 

o r  (undcr some systcrns of lav) i f  a chilZ i s  born. (27) j3ut it s2c;ns 

( 2 c j  

tha t  the cveiit relied. upon t o  p r o h c e  t h i s  r e su l t  nust take place 

before the muse u f  act ion arose. ( 2 8 )  

The Cf€:cct o f  --- a Changc of Bonicil 

9. 

:narriage may lsccone ncnogarrious i f  the par t ies  acquire an Z q l i s h  Gciiiicil i s  2 

far-reaching m e .  

The proposition laic? doim i i l  a I-. dli ( 2 9 )  t ha t  a. po ten t ia l ly  polyg’z1-1-c 

It rim-is tha t  a l l  thosc nc”: i n  t h i s  country v7ho have entcrd\’ 

i n to  potent ia l ly  polyganous marriages w i l l  fincl. themselves e n t i t l e d  t o  &glish 

matrimonial r e l i e f  as scoii RS tlicy have bcei1 hcre long enough, an2 with the 

Ohochdm v. Ohochuh [I9601 1 YoL.X. 183. 
- L l i  v. up supra, a t  1).631C, i f  the polygmous marriage was valic‘., i t  i s  
d i f f i c d l t  t o  see hoc tlic r e g i s t r a r  succeeclec? i n  narrying the par t ios  aLaic 
i n  Ihglanrl. 

But, as was point& out  i n  
-I__ 

Cheni v. Cheni [I9651 P,85. 
n potent ia l ly  polygenous narriage in to  a ncnogmous one. 

- d l i  v. :;li [I9661 2 B.L.R. 620 

This i s  the  leaGing cas2 on the conversion cf 

I Supra. 

- 7 -  



U 
necessary intention t z  renain perhancntly , t o  change t h e i r  d-onicil The 

However, the clecision i s  opcn t o  thc comuent t ha t  i t  i s  ? . i f f icul t  t c  r ccmc i l e  

n i t h  p r i o r  authority (30) ani? notably x i t h  Eyc'e v. Elycl.e i t s e l f .  For'if the 

pe t i t ioner ' s  acquisit ion cf ai %&lish doinicil i n  v c  convertcl! the 

narriage in to  a nono6.arnov.s onep why C i G  i t  not have t h i s  effect  i n  Hyde v. 

Hyt!e? (31) The juc?.ge Zisposed of t h i s  p i n t  as follows: 

"In 1866 the inportance of ?Lonicil as nffecting capacity t c  aarry was 
s t i l l  only dimly a p p r s c i a t d  and it has bc-cn Curing the sueceding  
century t h a t  jurispru2ence has ?evelopecl the doctrine td thc f u l l  
Cegree which it has nov attaiiieil i n  English law. The point argwcl 
by Xc Temple" (counsel for the husbmil) sc-ims never argue6 bcfme 
the judge or6iim@ (Lord Penzance) . 

But the f i r s t  of these coments must be a c c e p t d  with S0i.E reserve because it 

was only f ive  years beforc 1866 tha t  the House of Lords becihi l ,  i n  whzt i s  

s t i l l  the l e d i n g  case on the n a t t e r ,  ( 3 2 )  thz t  capacity t o  narry i s  governcs 

by the l a w  o f  the domicil. 

10, In  

monogzmous by the husbanil's change of domicil ha>& been a t  a l l  times sncncgm3GS 

i n  f a c t ,  since the husband- never rxirriec norc than clnc vifc .  

r e su l t  noulZ be the s a r ~  if the husbmc l id-  i n  f a c t  mrriect t:;o o r  nore  nivcs 

v. a the potent ia l ly  polygamous m r r i a g e  which vias rendered 

Presumably thc 

a h i l c  c-lonicilc?. i n  India,  and the nmibcr of h i s  wives was rerl-acd. t o  one by J-caci.1 

or divorce before the change of  Gmic i l .  

acquired an 2nglish Ca i i c i l  

presumably then becone monogmous. 

problea t o  tht4.t which was canvassed i n  ;Lli v. a, nmely,  vhcii Goes a nono 

aarriage becone polygamous , 

2nd if the husband- had t n o  wives 3~,ihm 

an5 one .;fife subsequmtly ;?id9 the rmrriage WGU~:. 

There is  no k g l i s h  authority on the ccnv2rso 

3 

(33) 

-_- 
(30) E.g. Xuhaamad- v. Sunn, 1956 S.C, 366; Chcni v. Chcni [1965] P.85. 

(31) L t  p.632 B. 

(32) 

( 3 3 )  

Brook v. Brook (1861) Ii.L.C, 193. 

Sec, hewevc?r9 Cheni v. Cheni [I9651 P.859 90, an2 i;tt.-Gen of  Cwlon v. 
c_ Reid [I9651 3 . C .  720 ($- nherc the problen is ?-iscussed. 
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11. 

undoubtedly i s ,  involves some prac t ica l  d i f l i c u l t i e s .  

??ze decision i n  & v. &, convenient and beneficial  though it 

For tlie judge held thz t  

he had no jur i sd ic t ion  t o  dissolve the 1,iarriage on any ground which arose Iscfori. 

the par t ies  acquired an 3-g l i sh  domicil, which happened ii? the :Diddle o€ 1961. 

Thus tne husband's pet i t ion f o r  divorce fo r  desertion was d.ismissed, because 

the desertion had coiitin7Jed fo r  less than three years from tha t  date  when the 

pe t i t ion  mas presented; 

dismissed, because the cruelty occurred before tha t  da te ;  

pe t i t ion  (amended i n  consequence o f  the husbanb' s discretion statement) f o r  

divorce for adultery was granted, bccausc the adulteiy tool: place a f t e r  the 

narriage became monogamous by v i r tue  o€ the change of donicil .  

tha t  a court i s  not i n  a posit ion t o  do jus t ice  t o  married persons i f  i t  112s t c  

shut i t s  eyes t o  a substantial  par t  of t he i r  married history.  

the u i f e '  s cross-reti t ion for divorce for cruel ty  ,ras 

but the wife 's  cross- 

It i s  obvious 

(34) 

111, VALE2 AXE IYVLLID E'OLYG-GIGUS T.2BI1IA.GSS 

12 .  

l i k e  a monogamous one, nay bo val id  o r  invalid.  

monogamous marriage may be void. €or lack of form, lack o f  ag2, want of consent 

Under Znglish rules  of  the confl ic t  0:' laws, a yoly,pnous marriage, 

In English domestic law, a 

of Carties,  consanguinity or a f f i n i t y ,  o r  bigamy. The l a s t  o f  these factors  

does not affect  the va l id i ty  or" a polypmous marria;;c, and thc remaining four 

do not require se2amte discussion. Jhat does w e d  discussion i s  f i r s t ,  the 

va l id i ty  o f  poly,pqous i!iarriagcs celebrated i n  &gland.; and secondly the 

capacity of-persons d-omiciled i n  %gland t o  enter into polygamous marriac-zs i n  

countries vrkrc thz law pzrrliits p o l y g ~ y .  

The Validity o f  Polygamous Ilarriages celebrate& i n  &gland 

13. It i s  s ta ted  i n  Dicey and Slorr is  on the Conflict of Laws thz t  ''a 

marriage calebrated i i i  England i n  accordance with polygamous forins and without 

any c iv i l  ceremony as required by English l a w  i s  invalid,  whatever the donlicil 

(34) For the detai led c r i t i c i s n  of t h i s  aspect of the decisicn see Davis mG 
':!ebb, (1966) 15 I.C.L.Q. 1186. 
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U 
of  the  par t ies .  I' (35! Thcrc i s  no  Snglish authori ty  f o r  t h i s  proposition, 1 x t  

TjTe consickr t ha t  i t  i s  correct.  

&gland. is  en t i r e ly  a n a t t e r  of  s t a t u t e  law. "liere i s  no longer a-ny room i n  

which the pr inciples  of the CG!ilI:lOn law cCm operate. 

the Marriage Act 1 949 which could conceivably va l ida te  a "marriage" c e l e b r a t d  

i n  &glan? i n  accordance with polygamous f o m s  an?- without any c i v i l  cereaony, 

e.g.  a "marriagee" performed i n  a pr ivate  hcuse ox- other  unregistere?. b u i l d i w .  

It i s  t ruz  tha t  user s.49 cf the ilct a narr iaze under the provisions of 

Part I11 o f  the Act is  only voi2'  i f  the pa r t i e s  thereto "1rno~:~ingly an2 wilfully ' '  

intermarry without ( i n t e r  a l i a )  having given Gus not ice  o f  marriage t o  the 

super in tenhnt  r e g i s t r a r ,  o r  without 2 c a r t i f  i c a t e  f o r  marriage having been 

duly issued by the superintendent r e g i s t r a r  t o  whom not ice  was given. 

d i f f i c u l t  t o  see how a marriage celebrate$& i n  an miregistere2 builG-ing coulcl 

possibly be 2escribe2 as a narriage i'under't the  provisions o f  Par t  111. 

The formal v a l i d i t y  o f  narriages celebrated- in 

'ilherc i s  no provision i n  

Ejut  i t  i s  

14. 

o f f i ce  is  fo l lone l  by a re l ig icus  cerenony i n  m ur i rcg is te rd  b u i l c i w ;  

there  i s  a conbinscl re l ig ious  

It i s  othervise cf cc,ursc i f  a c i v i l  ceremony i n  a n  Ergl ish r s g i s t e r  

o r  if 

c i v i l  ccreaony i n  a rczis tcred buildins;., 2.z. 

15. Capacity t c  m g r q  i s ,  i n  Gencral, scvaxecl by the ~ Z V T  of  the clornicil 

o f  each of the particS. (37) Iicncc, it i s  statec? i n  3iccy an<- Xorr i s  (3s) th2.t 

_ _  

(35) 

(36) Xaarriage :IC t 1 949 s. 46 (2) 

(37) Dicey an?. ]!orris, op.cit.  Rule 31 p.254. 

(38) Zulc 35, 3.283. 

8th  'X., '9.ule 34, p.280. 
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LJ 
"a nan or v c n m  vhose p2rsciml 1x1 h c s  not perLlit pclyca:ly has no capacity -1, 

l i t t l e  authority for t h i s  prcposition, But i n  ,;li v. & it  as held tha5 

16. 

Pro cc ec!inss 

In  our !lorking Fapcr on F inmcia l  Rclief i n  Cktrincnial  an2 Xelatcc' 

nc quotcL s. 7( 3 )  of thc Unifor!.? Maintenczncc ,,ct cnactcc? i n  (42) 

most of  the h s t r a l i a n  s t a t e s  i n  1964-5, which provides that:  

il/n recornr.iendeC t h a t  a s i n i l n r  rule shoulc'. apply i n  &gland fo r  the purposes .f 

s.22 Df the ?!b.trinonial Causas Lct 1965 ( n i l f u l  neglect t o  r.aiiitz-in) anit fcr th: 

(39) This is state2 in terns r;f "perocnal l ad '  am?. not in terns cjf " 2 m i c i l "  
because i n  many eastern ccuntrizs tlie persrnal ~ E W  is  a re l ig icus  l?x. 
Hence an i-;sn~lishmU; o r  Ibg l i shonan  who a c q u i r d  a 2onicil  of chsice k19 
e.g.  Incia ,  Pal:istivl or Ceylon cculC: not contract a valid- polygmous 
riarriase without a clian:;e of rcligioii t o  Islai.?. 

(40) [I9661 2 YLLA 620. 

(41) At pp. 629 2 - 630 C.  
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6.cniciled i n  Zngland enters i n t o  custoiilary law ilarriaC;es while on v i s i t s  t o  

Xi{;eria and then brings 411s n i f c  o r  :-Jives t G  Zn@.nC9 i'le see nc reason why hc 

shcjulc? not be ma& t o  maintain then; 

Conrrission w i l l  -probably have t o .  I' 

t1lroug-h a cerenony of 

celebratecl, -r.re ti?iil; t ha t  the Erlclish ccurts should have power t c  order  one 

party t c  maintain thc other u n t i l  the marria.i;e lias Seen Cissolved." 

i f  he docs not the Supplenentary Eenefitc; 

(44) ;h(> _. again: "If the par t ies  have go::;: 

r r iage rocogxisad 2.s bins-inz i n  the country wliert: i t  J 

(45) 

17. 

mnr r iqe  solely by rci'xxnce tL the law of  the place o f  celebration, an?- viithci-c-t 

any re€erenco t o  the law o f  the p r t i c s '  c'icinicil, i f  tlic. question before thc 

Yhile we thin!: it .nay bz acceptable t c  t z s t  thc v a l i i i t y  of  a po1ygmm-s 

court i s  .;;hether one party sliculc? be o rde re l  t o  naintain the othcr,  

or1 fur ther  rc f loc t icn  think it desirable t o  cxclude a l l  reference t o  the law ~f 

do not 

the :.c;licil i P  ctlicr f o r m  ol" rnatrir?onial r c l i s f  are i n  quzstion. 

me think it  desirzb1.c t u  do s o  i f  the vali i l i ty cf the narria:;e i s  i n  issue i n  

S t i l l  l ess  L b  

proceedinp where no matrinonial ro l i c f  a t  a l l  i s  bcinc clained. 

are as folloi-is. 

Our reasons 

- 12 - 



vc can scc no ju s t i f i cz t ion .  

( $ 7 )  Brook v. (1861) 9 I1,L.C. 193; 2c Dc tiilton [I9001 2 Ch. 481. 

(48) -- I k t t e  v. --I- ~ ~ k t t c  (1E59) 1 Sn.  & T r .  Lr16; Rc Taine [I9401 Ch. 46. 

(@) -- PU:'1 --- v. %;& c 13511 r.432. 

(50) g s 9  p r a s .  33-35. 
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W 
,. . 

20. 

va l id i ty  of p o l y ~ a ~ o u s  narriag-es ( the law of thc place of  celcbraticl?) i n  pro- 

cc&in,s for naintenance, and another t e s t  ( the law of the 11lace of ce lcbra t im 

as rccards form and the l a v  of thc d-onicil as r' 

natrimonial proceec?,in;;s and for all otlicr p r p o s c s ;  

t e s t ,  tha t  o f  the p e s c n t  1s.'~~ i n  a l l  proceec!in:;s an2 f o r  a l l  purFoses. 

betmen these t s o  d t m n a t i v a s  

The choice therefore sceiss t o  lie bc-hwcn (a) having one . t c s t  for the 

ard-s capacity) i n  all other 

aiid (b) having one unifcm 

As 

vz  prefer  the sccmd.  

Scope of the &le i n  Hydz v. 3ydc 

21. The rule  i n  Hycle v. I-Iyc'e which denies natr ixonial  r e l i e f  t o  e i t he r  

party t o  a poly~amcus rmrria!,;e , ap@ies t o  6ivorcc (51 nu l l i t y ,  (52) ju<icii?l  

s q a r a t i o n ,  (53J r e s t i t u t ion  o f  conju~;.;al ri:;hts ( 54) proce edinss f o r  naiiit m x  c.2 

i n  maGistrates' courts (55) an6 (pxsunably) pe t i t ions  f c r  a declaration of 

1e;;itimacy o r  l ez i t i na t ion  unSer the section (presumbly) t o  p e t i t i  

under s.14 f o r  a decree o f  pxsumytion of 6sath ais- dissolution o f  marriazzo 

It Cces not apl71y t o  pet i t ions f o r  a declaration as  t o  s ta tus  unZer Order 15? 

rule 16 of the 13ulcs of  tile Su;?rc.ne C o u r t ,  a t  any r a t e  i f  the declaration ca. k ~ ?  

;;rantr3 without cleterxinin;:; whether the narria;=-e i s  vadid-. (57) Mor S-oes it 

t o  a Tjjife's claim +:ninst her husbaii2 f o r  "d-efc?rre?- ?-c!;;cT" u d e r  a marriafp 

contract <overnz?- by Xoh 

R i s k  v. Hisk [I9511 P.50. - 

Xicre i s  nc Znclish authority f o r  t h i s  poyos i t ion :  
fror?. the others. 

bLit i t  ,nust folic-i 

Brinkley v. Att.-Gen. (1890) 15 T.D. 76, 



In jus t ice  of thc Rule 

22. Tc; close the  c!.OGrS of a l l  ;I iatrimnial  courts i n  3c;lanC t c  c i t h c r  p r t y  
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Nearly t h i r t y  years l a t e r  

thc husband- descrtecl the seconi' 

n i t h  obvious reluctance on 

(65) the authority o f  Eyde v. Hyc'ie. Coady J. said: 

!'It does not m e n  t o  ne consistent x i t h  cocmon sanse tha t  t h i s  p l a in t i f f  
xho n a g  admitted into t h i s  ccuntry under our i rmiga t ion .  lavrs as  the n t f c  
o f  the Safenciant anG vho7 i n  China pr ior  t o  her coming t o  t h i s  country9 
enjoyed the f u l l  c i v i l  s ta tus  of wife, shou12 be deniec tha t  s ta tus  
unc'ler our lax9 when, a f t e r  2. residence here of almost t h i r t y  y x r s  i7;itl-i 
the defcnkmt as her husband, anc'. a f t e r  acquirinc a,c?omicil i n  t h i s  
country, she seeks ncainst her liusband the rsnedy vhich o w  l m  prcvi.2.t.s 
t o  a w3fe' to claim alimony. .,.. I express the hope. t ha t  t h i s  case w i l l  
30 t o  a hichcr court so  t h a t  t h i s  m t t e r  which, I lime no cloubt, a f fzc ts  
perhaps many other Chinese illen aiC: ~ o r n ~ i i  resic'ing i n  t h i s  Proviilces ma.> 
be au thor i t . t ive ly  ZtecidedL. 
recospise the p l a i n t i f f ' s  s t a tus  f o r  the pxpose i n  questi>sn a re  so rimy 
anC: so  repel lent  t o  one's ssnse of jus t ice  tha t  it is  w i t h  r e p c t  th2.t I 
CG:iE t o  the conclusion which.1 an on the au thor i t ies  as  I rea$- then fort;;?. 
t o  a r r ive  at ." 

The i q l i c z t i o n s  a r i s ing  from refusal  t o  

there i n  ncccrbncc t.iith ld r ican  lav ancl custcm. 

but the husband never took a seccncl wife. 

Those custons perriiittecl i301yL;:. ' J :  

'rIe ?roniseZ so lemly  sn the Bible ts 

cclzvert the aarria.;e in to  a Christian one, but f a i l c 2  t o  2-0 s o ,  The yar t ies  c?~': 

t o  m;lancl i n  sxmch of emplojmcnt. Thr? wife had a baby. Her ap?lica+ion t c  

a nagis t ra tcs '  court for an a f f i l i a t i o n  crclcr vas adjournec! because she was I?it - 

sin:$? 7 ; r m m .  Her subsquent a; I-lication fsr nxintcnanctl mCer what i s  110Tj tb; 

T T  ik,atrimmial Prcceeclin:;s (Ya,;istrztes' C o u r t s )  irct 1960 nas ;;r,anted. But thc 

"The husband has bchi7.ved so  bac'ily tha t  I f u l l y  sharc the reLTots 
exTrasso2 by the  Divisional CGurt a t  fin$-inL; i t s c l f  infiable t o  
uL3holcl the :m;istratzs' GrCer. One i s  inclinecl t o  mho the nords 

(67) A t  2. 77. 

(68) lit 2.82. 
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of C r c n  C . J .  i n  the case G f  thc Eir1Go:I of Oxford 1;ihcn he said 
tha t  there  aas none but ViCUlil ' take holi; of  a twit of twine- 
tlirea? t c  uFhold it '." 

by ancient m t h o r i t y  t o  cme  t o  coficlusions which m n i f m t l y  shock t h e i r  

sensc of jus t ice .  It is  assu-ied t o  be trmn; t o  .;rmt a clivorcc t c  the  first 

wife o f  a 2oly;amist on the ~ ~ o u n S  of  h i s  b i s u y  and. adultery x i t h  'ihd SCCSLL, 

f o r  thq t  wouX be "creating ccnjugal du t ies ,  not c n f o r c i x  then, an?. furnishi:?: 

a renccly vihcre there  was no offence." (69) ThGreforc i t  i s  saii. t c  bc i n o n . .  t. 

grant a divorce t o  a Fotcnt ia l  po lyymis t ,  cvcii though lie only ,.inrricct onc -Tif< 

Therzfore it i s  vron:; t o  Srant any lrincl of metrir,ioniai r e l i e f  t o  c i thc f  party 

t o  even a poten t ia l ly  po1y~axous m2rriaL-e, Therefore the sccond Xrs Lim hac: :lo 

r i s h t  t o  riaintenance when her husbctnO descrted her  after nearly t h i r t y  ycars :f 

marriec? l i f e ;  nor could the one an?. only Mrs  son^. cet imintentmce (thouch 

per l iap she micht have Got rmintenance f o r  thc. chi12 i n  proceedin;.s un&er s.3(2: 

of the Guardianshi? of Infants k t  1925). 

Anonalios of the Rule 

26. The r e s u l t  of these Gccisions vas not, of course, t ha t  the tmfortunctc 

Xrs Lim an:? hks Sowa hacl t o  s tarve.  PTO doubt they rcccivcd nnt icnal  ass is tcncc 

a t  the zxpensc of the CanaC;iLan ancl Br i t i sh  taxpayer res;)ectively. Somc r e l i d  t 

the Br i t i sh  taxpaycr vias afforded by the r x e n t  case o f  1ma.i Din V. Nstioncll 
-.> 

h s i s t a n c o  Board. ( 7 0 )  The husbanc'? married h i s  second wife i n  Pakistan i n  1:; '$ 

while both were Moha;mcc!.ans dcnici ie6 there.  The f i rs t  wife was s t i l l  a l i w  %i'; 

she dioG i n  the followin;. ycar. Tm 1961 the husban? a ~ c !  h i s  secon?L n i f c  c a m  5r  

them Cesti tutc.  

ccrnplaint a p i n s t  the husband under s .43 of the Na.tiona1 .issistancc Act 1948, 

The wife obtained assistaiice f r o a  thc Boarcl vhich lxcfcrrcd r: 

alle{;ing tha t  he vias l i a b l e  t o  maintain the wifc under s.4.2( 1 ) (a), which 

(69) Hyde V. IXyile (6856) L.R. 1 F. & D. 130, 135. 
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provides that  0a nan sha l l  bc l i a b l e  t o  ;,iaintain h i s  irifc 

jus t iccs  rnadc an o r L x  f o r  thc husband. t o  pay 2 5  E i,.ied<, and t h i s  was affiriil;.. 

without hes i ta t icn  by the 3ivis ional  Court 3n the ;;rom-C tha t  cocmon sensc a i 2  

chi l l ren."  The 

jus t ice  required tha t  the word "v;ife" i n  S . ~ ; ~ ( ~ ) ( C L )  shoul;' incluce the wife cf 

a polypxous imrria:;e, Thus the sornevhat odd r c su l t  is tha t  althouch the wife 

cannot obtain m i n t e n a x e  i n  d i r ec t  procccdin:;s azainst  h a  husbanC even i f  th,: 

riarriase is  only 1:otentialiy ;jolyy;anous 

l i ab le  t o  pay frir her maintenmcc i f  she has been i n  receipt Gf national 

assistance (non su;:ilenentary benefit), even i f  thc marriaye was a t  one t i n e  

actual ly  pcly,.;ru;ious, ,and men i f  she i s  the second :life. 

27 

thc husban, can, inc'iirectly, be nade 

h o t h z r  acii1aly XES rcvcaled by the recent decision of  the Court of 

domicilcd i n  iqizeria lived togethcr them an?. hacl two chili.ren. Llthou& thzy 

n e r c  rcLxrded as a anrricC couyl? they were not 1ai;ifUlly married. . They cane 

t o  Zrq:l,zrd n i t h  the t a o  chilc'reii. The m m  refused t o  pzy f o r  the chilcken's 

maintenance. The woimn a;ydid t o  jus t ices  f o r  an a f f i l i l t i o n  order. The 

jus t ices  held tha t  they ha2 no jur isZict ion because the chilLren m r e  born 

abroac? an2 tha mother ~ m s  2o;nicilcd abroac? a t  the Catcs of the bir ths .  Thc 

Court of Appeal rcvdrs& t h i s  Cecision unanimously sncl vrithout hes i ta t ion ,  

(72) even thowJi t h i s  n e m t  ovcrmlin; a Lccision .of the Court  of  Qumn's Bench 

tha t  h23 stoo? f o r  120 years anC t : ic more rccciit Secisions of the Divisional 

an$. Salnoii L . J .  sair? in the course o€ h i s  ju2,ment: (74) Court; (73) 

"any VJGC~XI resident i n  t h i s  country is  cn t i t l cd  t o  the protection 
G€ cur law e I t  

(One i s  tcriptcd t o  vmxkr ;hcthcr  

frontal at tack before a s ini l?r ly-const i tute< Court of  LLppal).  

r e su l t  i s  tha t  i f  a wnan CozicileC i n  2 ~ x n t r y  Ivhera the l a i r  ;;ernits 

v. 8v;Ic i t s e l f  ~ x u l d  have nithsti?od a 

Hence the 01; 
. .  
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Thc- Cas? f o r  %form 

A t  tha en2 o€ h i s  ju.?;;wnt i n  ShLahnaz v. Rizmii  ( 7 E )  (whore he he1G 

t l in t  thz ru le  i n  Hydc v. EyCe d i d  not preclude the v i f e  of a poly{;afimus a a r r i c .  :- 

29 
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from asser t ing a c1ai::i t o  "dcferrad d o w r "  under  a marriage contract gOvoi?ri,l 

--7 . by Mohamedm law), !Inn J. said:  

ftAs a m t t c r  of policy, I would incline t o  the view tha t ,  there being 
now so many 1:lohmnedms resident in t h i s  country, it is  be t t e r  that  thc 
court should recognise i n  favour of women vho have come here as a resu l t  
of a Mohammedan marriage thc r igh t  t o  obtain from t h e i r  husbands what 
was pronised t o  them by enforcing tho contract  am3 paylmnt of  what vas so 
promised, than tha t  they should be beref t  of those r igh ts  and rcceivc no 
assistance from the Znglish courts." 

'$e think it i s  equally t ruc  tha t ,  there being nov rnaiiy polysanously married 

persons resident i n  t h i s  country, the lav should cease t o  deny them m ~ ~ s s  t o  

30. In  Australia the problem i s  smaller and the courts have only once or 

tvice  bccn called upon t o  consider Hyde v. H;ydie. 

considcred n x c s s a r y  only two yeass a f t e r  Hyde v. Eydc was €irst followed m ( 1  

applicd. (79) 

complicated and tortuously-draftt2d s. 6A t o  the pr incipal  Act ( the Tsiatrimonirl 

Causes :let 1959), (60) 

Paper. 

but d rms  a ra ther  a rb i t rnq '  d i s t inc t ion  bctvieai thz f i r s t  marriaze and 

subsoqumt oncs. 

md thc first (but :lot suhscqucnt) actual ly  lioly,;ancus o m s  , arc mrriagcs f c r  

the purnoses of  procccdinzs f o r  natr inonial  r i l i c f  i n  Australis. 

appears t o  hwc  ~ ~ o k c d  no onyosition iri th\: Aus t ra lkn  Par l iment :  

aclcomcd as 3. $cCc' G f  non-contrcvcrsial 1 s ~ ~  rcforiz?. 

Yct amendiiig legislation TLS 

The Australian Pktrimonial Causes Act 1965, s.3 adds a ra thcr  

The tex t  o f  thc section i s  given i n  Appendix -4 t o  t h i s  

It applizs t o  actual ly  as well as t o  potent ia l ly  polyganous m a r r i c  

Thz e f fzc t  secris t o  be th3t potent ia l ly  polygmous m a n 5 q y - E  I 

Thc section 

it iras 

Zasic Considerati= 

31. 

Hydc should extend, ne have born; the follovini,. consiclerations i n  mind: - 
In  foming our v i m s  on ho1-J far thc 3bolit ion of the rule i n  Eyda v. 

(a) So €ar as  i s  consistent with I&glish yublic policy, farnily 

rolationships validly crcz ted  m&cr a forcigii: systcrn of  lai-i 

(79) 

(80 )  For a c r i t i c i s x  of thc draf t ing  OP t h i s  sect ion,  sec Jackson, 40 Austr. 
L . J ,  14.S (1966). 
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U 
s h o d 6  hc rccopisec‘. here. 

(d) But imiisrants are nc;t i n  a privilc[:d- posit icn; 

they arc  cxpcted- t o  confcxs t c  2n::lish stLmG..ar2s of behavicjur. 

xliile liere 

( e )  Iiencc an a l tc rs t ion  of  tiic latr slicluld nb-t be such as t o  

( f )  Ths in t c r s s t s  of the t x p a y c r  shoul2 no-t he l o s t  s ight  of. 

A inan ~,.li:j has s e v x a l  “vivcs“ who c,?n afforil t c  iiiaintzin 

Sup$eilien-tarjr Eencfits Cc.miissic.n. 

o51i:;ation t c  maintain h i s  vivss  an?. chilCrcn. 

32. 

naintenance (vrhethc.r under sect icn 22 sf the X~.trimonial Causes iict 1965 o r  

i n  na,zistrates’ courts)  an2 then v i t l i  ths form of i:iatrimnial rclicf vrhich 

It i s  1arscl.y f o r  t h i s  r ezsm tha-t vm prbposc t o  deal f i r s t  w i t h  

a re  nost important an2 thc nost l i ke ly  t o  lie souzlit i n  p x r b i c e  - clivcrce an’ 

n u l l i t y  ( inclu?Liii: i n  tach case anc i l l r ry  rc1it.f lilro naintenancc an2 custccg 

o f  the children) . Our proposals re la t in-  t o  imintcnm-ce cmld i f  tha t  - , J C Y ~  

thought clesirable 

t i xe  being. 

5e i:.iplcncrztcc! vithout necessarily Goin:; f u t h c r  f o r  t!ic 
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Maintefiance 

33. 

country no l o n p r  favours ( i f  it aer  ?hi.?t) the denial  of naintcnance t o  the 

We do not think there can be any doubt tha t  p b l i c  oydnion i n  t h i s  

wife or wives Lf a. yoly@nous marr i2y.  The nan i n  the s t r e e t  w i l l  not readii;. 

uniterstand Tiny a Toly7mously ixirrie2 trife (unlike every other n i f e  resic?ent iL- 

t h i s  ccuntry) should bc 13f t  nithout a. rcme6y rrhen she i s  l e f t  des t i tu te  mL s 

cliclrsc cn cur weli'arc services. Yor vi11 i t  increasc h i s  r::s?ect f o r  the lc?,i i f  

he i s  tol?. tha t ,  xh i le  the v i f e  cannot ;-i=-t illaintenance iul, Cirect proccedin,s 

a:>=inst her  husban2, the husban5- can, i n i i r e c t l y ,  be f i d e  l i ab l e  t o  pay f o r  li3,i- 

maintenance i f  she has been i n  rcccipt  of surplcmcntary benefit.  
(81 1 

Maintenanw of v:ives resident abroad. 

(52) 
34* 

~iie rccomende?; t ha t  the wife of a pclypnous narria;-:e should bc ab le  t o  obtain 

naintenance fron her husband, Zven i f  he b r o x h t  

In  cur Vcrking Paper on Financial Relief i n  Matrimonial Procccdiqys 

nore t h m  one v i f e  t o  t h i s  

country; an6 vre pointed cut t ha t  t h i s  -iJculi". rc-lieve the Br i t i sh  taxpayer frir: 

the necessity of havirq -to maintain the:i. AS r:ill be seen from the prccei.in,;. 

Tarapa;>hs, 112 are s t i l l  of t h i s  oi7ilzion. 

rc f lec t ion ,  tha t  s o  f a r  as t4ic taxliayor i s  concerned the argmcnts arc not a11 

one vay. 

i f ?  cannot sec any acccptnble ;Trinci;dc un&r which the former should, but the 

l a t t z r  shoulcl not ,  be able t , J  cbtain nair,tenmce fro;? thc husbmd i n  En$an&. 

'ht ITS must point out,  a f t x  f m t h y  

For i f  thcre i s  cne n i f o  in  3i:lanC an? mother  c . ~ .  i n  I?a!risten, 

If t h i s  i s  S I ~ ,  then t o  the extent that tlne husbanC has t o  naintain the wife d l c !  

l i ves  i n  Pakistan, t c  t'nat cxtci1.t h2 may be tho l e s s  abla 'IO rmintain the 

a c l i a rp  on ;Tul)lic assist-me?. 

3y'~rives resiclent abroac? arc l i kc ly  t o  ?x fs-i, i f  only because of d i f€ i cu l t i z s  

about le& ai?. 

Jn precticc,  ha-revcr, c l a i m  € o r  naiiitenance 

?e therefore rei iain r J f  the o;2inion t h s t  naintcnmce shouli' 

(81) 

(82) Jorkin+T Paper Fc. 9 yaras 220-221 . 
Sec Inarn Din v. National Lissistame Socrd [I9681 2 tQaB. 213; - ante ,  p-"ira 26. 
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L/ 
be obtainabls i n  Zngland by the n i f e  of a polyGaious unicn, vrlietlier there i s  

35 

p lyzany,  also allons the husbanc t o  divorc2 h is  \ri€e u i i l = t c r a l l y  and 

It has t c  be borne i n  rJiiid tha t  Xohaxicckn law, as well as p r x i t t i n s  

extra. juddcially by a proccss l ~ n ~ i ~  as ta lak;  

nere d-oniciled i n  e.2. Palciston a t  the t i a e  of  the ta lak ,  such a i‘iivorcs ~ ~ ~ ~ 1 ~ .  

almost  cer ta inly be rccosnised i n  &&ind. 

recognise6 u n S a  sone custonary lavrs. 

t o  give the wife a r i c h t  t o  inaintcnancc if  her husband can 6-ivorcc hcr by h is  G-;T 

u n i l s a t n a l  ac t  bs fore  she c m  cbtain an order. Be 6.0 not a,IjTee. I n  the f i rs t  

m6.  t h a t ,  so  lonz as the :>artLs 

Siinilar types of divorce a n  

It has Ineen sy;.zcsted tha t  it i s  usclcss 

place, i f  thcre vas a rnarriase contract yrovidiiiz for ?.efermd 6-ower, it rni:;ht 

5e very expnsive for the husband ts oxcrcise h i s  r i ch t  of ta lak.  ( E 4  SeccnZl;.- , 
ne think that  the sug:;estecl d i f f i cu l ty  is  ;;art of a i;Jic‘;cr problerr, invclvcd i n  

the reco;:mitic;n of f o r e i p  divorccs ;enerally ad. tha t  it i s  not peculiar t o  

extra- jud ic ia l  iSvorces or t o  poly,;smous narris.c:cs. Already Snslish law 

reco.Fises  the riglit o f  a mtino.ytnously Liarriec! husband t o  obtain 2- Zivorce 5y 

soixthinc very l ika  h i s  own uni la te ra l  act .  For i f ‘  he cha.n:;.es h i s  donici l  t o  a 

far distLmt country vrhcrc divorce i s  easy juSicial  cantrcl  is  rcGuccd t C J  2. 

shaGow and thc wife has not the mans t o  f o l l c n ,  he c m  cffect ively deprive hcr 

o f  her r igh t  t o  maintenance, povi.de< it has not c rys tz l l i se?  i n  a court crdcr 

lief ore the Zivorce. (85) r!e pro:>osc t o  mdil;e soim recomien<Lations en t h i s  wic-zi- 

problein i n  cur review of the r e c o p i t i o n  c f  foreign divorces. i7,n Co not c o n s i k z  

tha t  it needs separate ccnsideration here. 

0 

Divorce 

36. 

dissolve a polyp.mous marriaC;e undoubtedly r a i se s  ralc,r< C i f f  i c u l t  l:roblcns thar, 

The question whether the lh~l i s l i  comt  should have jur i sd ic t ion  t o  

( 8 3 )  - Russ v. Russ [1961?1 F.315 
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U 
does the quqstion of riiaintenance. 

inportant t c  bear i n  minZ taat thcre are a t  l e a s t  four different  s i tuat ions ill 

L t  tlic outset  of the discussion it is  

ivhich the court no8 has no such jurisciiction; 

be aipl icable  t o  each casc. 

an< d i f fc rsn t  consi6erations iia.;? 

Thcse ar;I 2,s follows: 

(1)  *There the marria,r,.e hzs a t  all t ims been i n  f ac t  mcnoganous ( tha t  

i s ,  tlier? has only been m e  n i f c  -thouC;h nore are ley;ally pcrmittz.'.):, 

(2) :-her? the riiarria:;e kas  a t  one t i ne  i n  f ac t  poly@cious, k t  has 

bccoiac nonogaaious i n  the above sense a t  the tirne of the presentztiz: 

of  the p t i t i o n :  e.;;.. cases l ike  Inm Din V. fiTaticnal Assistance 

( 3 )  Vhere the narriaze i s  a t  the t i ne  of the presentation o f  the ; e t i t i d .  

i n  f a c t  po1y;mous because there i s  ens wife l iv ing  i n  Xylcmi! an? 

ansther ( o r  others) l i v i n c  a b r c d 9  2ag ,  cases like r;in v. &&I. ( a s )  

SJherc the mrria;;c i s  a t  the t i ne  G €  the ;resentation of tha 

p t i t i o n  i n  f a c t  pclyLamous because there arc  t r ~ o  or more v;ivcs 

livin:; i n  &yl,uld. Ls alrcafLy pointed out, the ~ i u ~ b e r  of cases 

i n  this class i s  very small. 

In  the first an2 sxon?- of these cases i t  nust 5,- assu?ec? tha t  the husban?. i s  

Coi~icileC abroa? cm2 tha t  the .:if2 arould ( i f  the rule  i n  

abolished) be invol-in; juris?.iction unc'..cr s. ;lo( 1 ) (2) o r  (b) o f  the ;l'iatriwni,?l 

Causcs Act 1565. This i s  l3ecausc, i€ the Z a r r i a p  i s  i n  f ac t  nr,no;;anous an2 t 

husban.2 hzs acquire2 an -k.;lish Lcmicil 

i n  law as ne11 as i n  f ac t .  

v. 3y2.e were 

the r r i a p  woulJ becoxe ncno;?nous 

(89) 

(86) 

( 8 7 )  

(88 )  

[ l96 l ]  P.70; z n s y  i3ara. 24. 

[19671 2 Q.B, 213; ante,  para.26. 

[I9481 2 D O L O B .  353; ante,  p r a . 2 3 .  

. .  

( 8 9 )  Ai v. & [ I9661 2 V.L.3,  620; ante ,  paras. 9 and- 10. - 
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Gromds for divorce 

37. 

divorce a r e  t h a t  t h e  responde:llf 

lc/ 

Under s.l(l)(a) of the  l latrirnonial  Causes Act 1965 t he  grounds f o r  

(a) has col-mitted adu l t e ry ;  or 

(b)  has dese r t ed  t h e  p t i t i o n e r  € o r  a per iod  of a t  l e s s t  t!iree years  

i m i e d i s t e l y  p reced ins  -tile p rz sen ta t ion  of t he  pe t i t i o i l ;  o r  

( e )  has treated- the  p e t i t i o t i c r  wi th  c m e l t y ;  or 

(d) i s  incurably  o€ unsou.nd r-iind 2nd. has been cont inuously under car6 

,and t reatment  f o r  2 pwioc? o f  a t  least  f i v e  years  i m e d i a t e l j r  

precediilg t h e  i3ressn ta t ion  of t he  p e t i t i o n .  (90) 

Und-er clause 1 of the  Divorce Xeform B i l l  no\v be fo re  P s r l i m e n t ,  t he  sole ~ ~ C X Z I ? -  

o f  divorce i s  t h a t  t h e  uarriaC;e has  broken domii i r re%ri .evably;  ani! under clmc::? 1 

i r r e t r i e v a b l e  bi:edido\Vn w i l l  be i n f e r r e d  ( i n  t he  absence o f  evidence to t he  

cont ra ry)  i f ,  and only i f ,  the p e t i t i o n e r  s a t i s f i e s  t h e  cour t  of one or more 01 

t h e  fo l lowing  f a c t s  : 

(i) t h a t  t h e  res2onck:lt has comi i t ted  adu l t e ry  and t h e  pe-bi t ioner  

f i n d s  i t  i n t o l e r a b l e  t o  l i v e  n i t h  him; 

(ii) t h a t  t h e  r e s p o n h n t  h a  behaved i n  such a way t h a t  t h e  p e t i t i o n e r  

cannot be ex;>ected- t o  l i v e  With liim; 

(ili) t h a t  the respondent hxs dkscr ted  the  p e t i t i o n e r  foz a coi?tinuous 

per iod  of' at  1ez.s t two yoays  irmedis-tely preccding the  

p re sen ta t ion  o f  the p e t i t i o n ;  

(iv) that the p a r t i e s  have livci! a p a r t  €or a con t inuous  period- of st 

lees  t tno  ycazs i n n e d - i a t e l y  preceding the  p re sen ta t ion  of t h e  

p e t l t i o n  and t h e  respondent does not ob jec t  t o  a decree b e i n g  

g r a n t  ed; 

(90 )  Under s.l(l)(b) t h c  wife  can a l s o  p e t i t i o n  oil t h e  ground that the  hush:-;-, 
has been g u i l t y  of rape ,  sodoi.iy, o r  b e s t i a l i t y :  
h'wdly ever uszd and ilced- no t  be d iscussed  here. 

but thesc  grounds a r c  
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(v)  that t h e  p a r t i e s  have l i v e d  a p a r t  f o r  it continous pe r iod  of a t  U 
least f i v e  years  inmediately prcceding the  p re sen ta t ion  of the 

p e t i t i o n ,  

The E i l l  a l s o  provides  t h a t  t h e  cour t  mst dismiss  the  p e t i t i o n  i f  the  respcr:.2r:t 

opposes t h e  g r a n t  o€ a. dccrec and s a t i s f i e s  t h e  cour t  t h a t  t h e  d i s s o l u t i o n  of 

t he  marriage would r e s u l t  i r ?  gmva f i n a x c i a 1  or o t h e r  h a d s h i p  t o  him and- t k t  

i t  rivoulc?l bz w o n g  t o  d i s s o l v e  the marriage.  There 

t o  g ive  f i n a n c i a l  p ro t ec t ion  t o  the  res;,ond.ent wlien breakdown i s  i n f e r r e d  frocl 

o t h e r  yrovis ions  desigtic?. 

s epa ra t ion ,  whether for two years or f i v c .  

-__ 38. 

the  present  law o r  reasons for in l ’c r r lng  b rcddonn  und.er/Bill is inagpropri:i1-kb 

t o  polyzaaous narriagcs. 

ir’c nou prococd t o  cons ider  iwhcther any o€ these grounds for divorce U R ~ Z :  

the 

Ve must f i rs t  po in t  ou t  t h a t  Zngl i sh  cour t s  zlways 

apply Tng l i sh  law wlien d i s s o l v i n s  mwris,yx i r r e s p e c t i v e  of  t h o  domici l ,  t hc  

n a t i o n a l i t y  o r  t h o  r c l i g i o n  o f  t h c  p a t i c s  a t  t h e  t ine of t h e  inanxiage or at  z .  

o the r  t ime. Thus, if two Xoliian Cathol ics  domicilcd i n  I t a l y  (oher;. t h e r e  i s  ? L  

divorce)  m a r r y  t h c r e  and thcn acqu i re  an Engl i sh  domici l ,  there i s  no legal 

a d u l t e r y  t o  shoa t h a t  by I t a l i a n  137-1 this i s  not z ground Tor  d ivorce ,  Wor -:c-::. 

law t h i s  i s  no t  a :;round- for coq1s i : i t .  Thus t h e  nu tua l  rizhts and d u t i e s  of 
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mnozmous narriazcs can !x a p p l i d  nithout qual i f icat ion t o  those which arc ir: 

f ac t  pc,ly.-:mov.s. Lor6 Tcnzmce i n  Hyde v. Hyde hac! no c!oubts on t h i s  na t t e r ,  

He s a i d ;  

the Christian marria.::e an?- tha t  i t  i s  i-iholly ina;?ylicable t G  ~01y:aziy. '' 
h i s  rz-ascns wcre tha t  tc;  divorcc the husband a t  the s u i t  cf h i s  f i r s t  mife cn 

tlic xround of h i s  bi.:rmy all adul-tcry with thc szcond nould be "crea-tin;; 

c c n j u p l  d-uties 

offence. 

 vas assunins thz6t the 1 a ~ ~  o f  the i x r t i e s '  donici l  a t  the tirze of  the inarri 

I I  :mverne< t h c i r  r i -ht  t o  a Givorce a ( 9 2 )  'The contrary i s  now n z 1 1  cstablish,-;l. 

LJ 

"It i s  obvious that  the inatriacnial law of t h i s  ccuntry i s  ac!aptc;l t:; 

But 

not enforcin(: tliem, an2 furnishin; a rene6-y ;;fhcrt. $hers ~-ms  :IC 

Thesc vrcrCs have l ed  som colxmntatcrs t o  suspect tha t  Lord Pcnzaixc 

In any czse the p o u n d s  f o r  Zivcrce arc quite Ciffcrcnt, no8 f rm what they viox-:;, 2:. 

1866, anC vi11 be different  q::aiii i f  the Divcrce RefGri2 B i l l  l ~ c c n o s  lmr. 

re-examination of the na t t e r  th;.rcl"orc Sceim Zesirablc. 

iL 

LI .0  , As ne have pcinteG cut ,  (94 r )  it i s  no i22fence t o  I t a l i a n  husband nhc.s:: 

wife seeks t o  divorce hin on the .yrsunil of a2ultery t o  sh0r.i tha t  by I t a l i a n  lca 

(the law of the pa r t i c s '  d-cr : i ic i l )  aCultcry is not a crounc? f o r  Civorce. Zquz.l.?.y 

we think tha t  i f  tha  n i f e  of a Nohi?.:axc:?an hus5an2. donicilec7L i n  India or Fakistc-.;; 
. .  . 

( 9 2 )  PIorrTs, "The Reco:nition o f  Poly ;an.cus PSarriac-cs i n  &:;lish L a x 9 "  66 1 1 ~ ~ .  

Conflict of Lans," Jr2r San. B a r  Rev. 293,  333 (1966) .  

In t4iZ case of desertion it m i  -ht scnetirnss he ziorz clif'ficult t o  dcci2-2 
whether there B ~ S  i n  f ac t  h s e r t i o n  or whether thc respodent  ha2 causc 
f c r  leavin:;:: 
h in  i f  lie m i  -rated, 

L.2ev. 961 990 ( 1 9 5 3 ) ;  A!en:'es cla Costa,  "Pclypnous *. !iarria,;es i n  thc 

( 9 3 )  

vher2 the husbanC faile?. t o  tzkc a l l  h i s  wives mith 
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U 
seeks t o  divorce hihi on the p o r n $ .  tha t  he cozmitted a?al tery with s o m  no-?ai? 

net h i s  wife, it should 3e no d.efmce t o  sholjj tha t  edultcry i s  not a p o r n &  f o r  

divorce i n  'Ivohmmedan law as a h i n i s t e r d  i n  India or Pd5stan.  (95) firor shs-d;,' 

it 3e a defence i f  thc husbancl seeks a Givorcc on the p o u n d  tha t  the ;;iifa has 

cormitted aclultery. To hold cthzrwixe :-~oul:l 5e t o  put polyzwLiously narried 

2ersons i n  a privilc.-ed ;?oSiti.cn m2. sive them a licence t o  comait aclultery 

with impunity. On the o t h e r  hand, vc 6-0 nct  think tha t  any wife of a 

pclypmous narria;;e shoulZ be enti t le$- t c  divorce the husba.nG on the s ~ o u n d  of 

h i s  "adulteryft with another wife (or trrith a concubine :>{hose s ta tus  i s  le@lg 

reco,pisecl). ( 9 6 )  3Jz 6-0 not think it would nake sensc t c  the n u  i n  the s t r c c t  

(any more than it d i d  t o  Lord Pcnzmcs) t o  divorce the husband a t  the s u i t  of 

h i s  f i r s t  wife on the pound o f  h i s  ad'ultcry with the second, or t o  Givorce 

h in  a t  the s u i t  of  h i s  second wife on the p o u n d  of h i s  adultery with the f i r s t . .  

:Ye think tha t  a be t t e r  reason f o r  t h i s  cmclusioi? C E L ~  be ;;iven than tha t  of 

Lord Penzance. I f  ;?, Nohmme2an 3-omiciled i n  Pakistan m r r i e s  two  vrives them 

i n  Muslim forn, both narriq;Ss are reco@med as val id  by %c;lish law, and botli  

momen as  uivess a t  l e a s t  f o r  uany pmposes.  (97) 

the husband cannot conni t  d d t e r y  with e i the r  wifc 

"consensual semal  intercourse betwGen a narried persor; ,ani a person cf the 

caposite SGX, not the othar spouse, Curin2 the subsistence o f  the  marriap.: '  

On the o thr r  hand, i f  a ?Ioharii:~m?~a donicilec', i n  Pdristan nar r ies  a wifi? there i z i  

Hence it  can b~ arLcued tha t  

because achltemj i s  

(72;) 

Pluuslii~ fox-1, and- then -;ocs t1irou;h a ncnopnous ccrciwny i n  En ;lcmd ivith ,anotk?.:r 

vroncul, the potentially polypmxm ccrcnmy i s  rcco+pised t o  thc extent tha t  i t  

const i tutes  tt 3C;r t o  the su3scqmnt cerzmony, the rionocaious ceremony is v c i l ,  

(95) Scc the ( In8 im)  3issclut ion cf J h s l i n  Tdzrria,-cs k t  1939 (TTc.BI11) 
tcx t  of which i s  civen i n  Lp;enc':ix B t o  t h i s  P e p r .  

Cf. & v. & [I9671 B.14. 
i s  le, ;dly recocpised i s  i n  e f fcc t  a "wi€c.," a l b e i t  a second c lass  m e ,  
et any r a t e  t o  th? extent tha t  sexual intcrccurse with her is not  i l l i c i t .  

thc. 

(96) It sceins t o  us tha t  a concubins xhose st?,tv.s 

(97) Post, paras. 54 e t  scq. 

- -  (98) Bay2en on Divorce, 10th S I ? ~ ,  12.173 ( i t d i e s  a6dedL) 5ovrcver Lor2 Greens9 - * A <  

expressljj l e f t  t h i s  question open iii Baindail v. Bailidail [I  94-61 P. 122. 
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(99 )  an2 the second wire can cbtain a c!ccree c;f n u l l i t y  o f  tha t  !rarriazc. 
L/ 

Provi&d the l eza l  i-,eaninS of adultery i s  borne i n  ninil, an< the d i s t i n c t i m  

betvreen vsli?. mC1~ invalit- golypnous marria;es, we do n;t hink t h e n  nee2 1;: 

. _  

any d i f f i cu l ty  i n  applyin,; adultery as 2 ,px,aC'L fo r  divorce t o  ;x ly~ ,mous  

n a r r i a p s  . 
Cruelty 

41 . This, as ve have soen, i s  not iaentic:neCt i n  tnc Divorc2 %fern1 . B i l l , .  . . 

which instcad yrovides tha t  i r rc t r ievablc  breakdown i s  t o  bz inf e r r d  i f  ths 

respon6ent has behave& i n  suck a ray tha t  the yet i t ionor  cLull?of be expx te2  t ~ .  

l i v e  with hin. 

i n  G o l l i n s  v. Gollins (100) mSL 7/-j11izA1s v. ::/illiams ( I )  'Jut without tbe 

requirenent of actual or a-,prehenhd injury t o  the pe t i t i cna r ' s  heal th  an2 ni t ;  

using the emotive worC "cruelty." ':,re c m  seo no rwson xhy t h i s  ground f o r  r i i  

(or r e a s w  f o r  i n fe r r inc  lxedcdovm) slioul<- not be a-j?;;zopriate t r J  a po~y~ymous 

narriare. Behaviour on the part  of cne s ~ o u s e  which ndces it  unreasonable tc 

This fornula preserves the law as d-eclared 5y the House of Zor;'ic 

exycct the other t n  l i ve  with hin ( c r  her) i s  equally intcleraSlc ,  a? tlier2ff;;rc. 

shmld. equally be a n c l u n C  I_) f a r  Civorce , whether the r m r r i q e  i s  nCno;;gili>us CY 

jglyC.;amcus. This i s  not ti. say tha t  3chavisur ivhicki miyht m o u n t  t o  cruelty i n  

the case of a nonoC;ano-us ;mrria,;c nc;uli'. necessarily i!o so if thc riarriac;e w~:yc 

I;?rjly;-:zinous, or vice versa. 

conchet I;y t h i s  nan t o  t h i s  woman Renee tji: 

court can anc? C!ol=s tzke i n t o  acccunt the social  backpounc?. of the pa r t i e s ,  tile 

c lass  of society t o  uhich they !2elon{;5 and t h e i r  r:iorc)s (pneral ly .  

"In a cruelty case thc qucstion i s  whethar t h i s  

c r  vice versa,  i s  cruelty.( '  (2 )  

"The particu- 

circuristnnces of tnc hmo,  the tcia2craiwnts ani; csoticns of 30th tlic p a r t i z s  

(99) Baindail v. BainGail CI9/?61 P.122; p o s t ,  pr;ra, 55. 

( 2 )  LauGer v. Lauder [ I  9597 E".277, 308, 
Gcllins [ l p m . C . ,  644, 472 per Lord Zvorshe2. 

Pearcc J. , a;>prcved i n  G o l l i n c  v. 

- .  . 

. . _  . . -  . - .. . . ^. _ _  . .  . . .. . .  - .  -. - .... _. - . 

. .  



L/ 
ad t h e i r  s ta tus  anC t h e i r  way of l i f e ,  t h e i r  pss t  re la t ionshi2 and alinost  

every circx.istance tha t  attends the ac t  o r  cons-uct ccnplaiilec? of nay a l l  be 

Hence thcre sccrns no re3rscn t o  f ea r  tha t  the a2plication of relevant. '' 
cruel ty  as a yrountl f o r  6ivorce t o  ;2olypmous marriazes w i l l  d i l u t e  o r  

adulterate the ci;nccpt i n  &:;lish lm. 

( 3 )  

Separation f o r  f i v e  years 

32. 

Consider, f o r  exrtmplc, the case of  H, vrho i s  c',omicilccl i n  Ghana. 

Accra9 v.rhcre he runs a t ax i  h s ines s ;  

A t  f i r s t  s ich t  t h i s  nizht  not seen aypopr i a t c  t o  a i;olyf;anous marriq;co 

He l i ves  i n  

he a l s o  o m s  a farri i n  the country, He 

i s  aar r ied  by native law ancl custom t o  V 1,  who keeys house for hin i n  h i s  

Accra home, an2 t o  E 2,-:who helps t o  run the fa ra .  

l,7 l2 lezvinsX 2 in Ghana, an2 acquires an I=n;.lish Coaicil. A t  f i r s t  s ight  it 

ni&t seen unreasonable and unjust t o  a l low H t o  ciivorce ?V 2 a--ainst  her  w i l l  

He m i p a t e s  t o  3 n ~ l a n d  u i t h  

a f t e r  f iva  years' scpmatioii. 

Suppose tha t  €1 only rm.rriei! one wife in Ghana, tha t  he narried her wider the 

But now let us vary the f ac t s  a l i t t l e .  

Ghana 24arriar;e Orcinance of 1884, and tha t  when he emi,gateC t o  ficlan?t, he 

l e f t  her b e h i d .  The rnarrisgc i s  monopaous, not h a v i q  been cel-ebrated i n  

accorCance with native lav and custoG, 

juriscliction t o  dissolvc it .  

therefore the court woulc! have 

But the questisn whetha  i t  nould be reascnablt. 

an2 j u s t  t o  6-0 80 ~ o u l d  be exactly the same as i n  the previous cxarqle: 

i s  not ccnfined t o  p03~y:;anous narriazes as such, 

it 

O f  course Parlianent may 

d-ecide tha t  i t  i s  mrony t o  divorce an u n ; - i l l b  resi;op<ent on the ,;round of 

f ive  yezrs' separation, and cut clause 2( 1) (e) out o f  the B i l l .  

not,  we can see nc r easm why r c l i c f  on t h i s  ,rounCt shou16 not be available t o  

But i f  it c'loes 

the par t ies  t o  a polyzaanous narr iare .  

43 '?e conclude from t h i s  br ie f  r ev ic~~ i  of  thz principal pouncls fo r  Civorca 

tha t  t h e i r  a lq l ica t ion  t c  a. f o r c i p  narriase would not be ina2propriate nercly 

because tha t  marria<;e i s  ycly~anous,  subject only t o  nhat wc hzve said about a 

nian's i i iabi l i ty  t o  co.mit a2ultcry with h i s  o m  wifc. Beforc ae consirlcr thc 

(3) Gollins v. G o l l i n s  [196Fr] A o C .  G L ) ~ i 9  6 9 6 ,  per Lori! Pcarce ( i t a l i c s  aSCed). 
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application o f  thsse &rounds t o  oach cf tha four t y p s  of yo1y:;anous xar r ia  ? 

which 1-72 hp.vc zeiiticncC, i / E  Dust f i r s t  consirlor th6 quzstion vrhethcr En:lish 1?; 

o r  f0rei.y- lavi shculd bc aFJ:lie<t 'GO the l i s so lu t ion  of  a pclypr-ious narrie;-;e. 

W 

Zes2ite the foreism donicil  o r  nat ional i ty  of one or both of the p m t i c s  w i l l  

be f u l l y  rshearssd i n  a forthcoxiw; 2orlci.n:; Paper on Divorce Jur isdict ion of 

the Znylish Cour ts ,  a d  need not be anticipate6 here. Tht. strcn;;est a r p x n t  

i s  tha t  t o  require Z q l i s h  judcps t o  ilissolve narrie-;.es on novel [;rounds 

Wa01-m t o  W l i s h  law v ~ u l i i  3s wrmlccne t o  then and unacceptable t o  public 

opinion. This a r w e n t  Gerives aZcCiticna1 stren@h uhcn the pa r t i c s  cofiie fro.:.. 2- 

country -ahera the law perxi ts   poly^;^^. Anyone who doubts t h i s  i s  invi te2 t o  

consi2sr the Dissolution of  Xuslia Marriages Act 1939 which i s  i n  fcrcc for 

.!oha-:iedans i n  India a d  Pakistan and vhich i s  quoted- i n  L;lipenZi:c 3 t o  t h i s  0 

Ve cannot b d i c v e  tha t  k;.lisll .Jud[;es i-ioul? tcicone the tas?; of applyi-n,;. thzse 

grovisions i n  iz-norance of the soc ia l  ax'. rz l iz icus  back:pounc!., a;xingt .;~hich -tl;cr; 

-,- 

'irisre intenZcd t o  operate, or t h a t  pu5lic o:$;iinion would. ap:rove i f  they. did. 

i t  rriust be reneabcred tha t  idoha-xiec:an law as a h i n i s  tcred. i n  India and 3ikis tzx 

is  a re la t ive ly  s q h i s t i c a t e d  systcn: 

marriazes i n  other countries are l i ke ly  t o  be ~ v c n  nore cxctic. 

of two  systems of divorce l a i~  i n  En@ani"L hardly scem lilrcly t o  f a c i l i t a t a  ths 

i n t q r a t i o n  of  ifixiipants into 3-@ish socicty. 

-'k:?. 

t h e  :x-ouncis for 2issclvinC prJly2:zmous 

Thc applic:?.ticil 

Pour types of "po1y::anoustt ;narria:g 

45. Be now consic?er i n  re la t ion  t o  each of  thc four tyyes of polyzanous 

narria;e t-lhich Y E  have mentic;ncd whether thc rule i n  Hyck V. Hy?e sh@ulC lac 

reverses- and pocec$.inZs f o r  Zivorce (an2 anci l la ry  r e l i e f )  allo'i-rod-. ,IC 

pro?ose t o  ccnsider the cme of  two 14ohamedans cknicilcd i n  Pakistan vho 

marry there i n  p1y:;aLious fom, anS. subsequently cornc t o  &;;lan2. 

t h i s  par t icular  case i n  o rde r  t o  shortcn discussion: vrha.t G'C say a5out t h i s  

casc vroulcl equally apply t o  I;oharnmcdans Gonicilcil anc? mrryin: i n  sorilz other 

(',-:s take 



L) 
country i n  polycanous form, or t o  Africans Comicilcd i n  scm African country 

a i d  marrying there i n  accorcancc irith native lav and custcm). Tie ask the 

re?,Cer t G  b e x  i n  mind- that  the par t ies  or one o f  them-rnust bc SG closely 

connected with Zqlsnc? that  i t  i s  rcascnablc f o r  thc court t o  exercise 

juris?.iction i n  respect of t he i r  nzm5.a:e. 

because 

suanarised in  3iccy an2 PIcrris on the Conflict of L a v ~  ("I and nced not be 

r e p a t e d  here9 but z l s o  tlic reform :.lhich nay follow froix cur 7orlcins Paper cn 

Divorce Jurisclicticn o f  the Z q l i s h  Courts). 

(,7c 30 net -;ut it mor2 yrcciscly 

have i n  sind. not only the existing jurisCicticnal rules ,  which m i  

sssmc that  the court w i l l  

(1) i.There the rnarriaiye has i n  f a c t  a t  a l l  t ines  lieen monozmous . 

'46. 

f o r n  an< subsequently corne t o  %&md, €I nevcr having t&en a seccns. wife. 

E.g. H arid 8 ,  XohamieZans doiniciled i n  Pakistan, narry there in poly~a-:ic.~-s 

If the narriase has i n  f ac t  a t  all tirncs boen nonopraous9 we can see no 

reason why 6ivcrce shoul6 not be available i n  ZnglCmc? t o  e i ther  ?arty t o  the 

marr iap .  

s.113(1) of the National Insurance Act 1965, (') s.85(5)  of the National InSuTansL? 

(Industr ia l  Injur ies)  Act 1965 

even thouzh the narriage i s  potantially polypiiious. One rcason which has Seen 

ahanccd fo r  refusin,: t o  adjuc?icato i n  a cas2 of  t h i s  kind. i s  t h a t ,  i f  th6 l m  

m r e  chm@,, tlic husband coulC: oust the jur is3ict ion of thc court by sinply 

takin:; another n i fe .  ( 6 )  We. thillk it rathsr  f a r - f e t chd  t o  SU 

l i ke ly  that  thc husbanC 1iJoulC assaw a seccn2- mt r inon ia l  t i e  merely t o  avoiS 

dissolution of the first. Xoreovcr, V J ~  think tho hus5mdts Tui:er t o  oust the 

jur isdict ion i n  t h i s  way i s  so limited that  i n  p x c t i c c  it coulcl be d i s r c g r C d - G  

In such a caseg tlie wife can obtain soc ia l ' secur i ty  benefits  unhr 

er S .  17( 9) of  the Fmi ly  ,P,lloi:Encos 9c t  .I 565, 

(5) ?i?ost, para 61. 

(6) - Sowa v. S o t a  [1961] P.70, 8 ~ : ~  E Holroy? Pcaxe  L.J. Cf. nforris,  "The 
Reco,.nition of Poly,wious Xarria:;cs i n  Znglish J.?SI," 66 Ham. L. Rev. 961 
973 (1953). 

8 
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F G r ,  i n  the f i r s t  ;dace, the husband- vroulil normally have t o  t rave l  t o  scne U 

i n  f ac t .  Secondly, i f  the husbc;nC ha<- scquired ;? dwiici l  o€ clioicc i n  >ZlxilL., 

hc could not contract  a seconC: .xmria,";e vjhich vrculC b a  rcco,,nisd as  valirl hLrz  

even i f  he did t rave l  t o  a country vrhare the lz;i psrn i t s  ply;:my, sincc he m~1-1:~. 

have no capacity by the l w  of h i s  domicil t o  ccntract  such G n a r r i a p .  ( 8 )  

Thirdly, it i s  not cer ta in  tha t  any valid. seconcl rfii?rria;c c o n t r a c t d  by ths  

husban? a f t c r  thc colmencencnt of the yroccc2inL:s ;ioul\3. oust thi3 jur i sd ic t icn  i 

the court ,  any nore than would the husboncl's resumption of a Porei;,n do.1icil 

a f t e r  such cc;rmcnce.ient. (9) Fourthly, even i f  t h s  husbmii did contract a v,oli'. 

second m r r i q - e  i n  Paliist,m beforc he Zcquircd an Znylisli donicil  aiicl beford tblb 

f i r s t  i-rife coiimenccd proceedin:;s t hz t  WJUX only prccluclc her (under the 

rcconmendaticns we are zoinl; t o  nalrc) fron o'stainin;: a 2ivorca on the Zrcuncl ,? 

his "a2ultery" w i t h  the second a i f a .  It mu12 not iwecludo licr frcin obtaicin~-: 

a Civorce on any other ,g~ounc'.. therefore do not think tha t  the husbanG-'s 

power t o  oust the juriscXction of the court i s  m y  ar:yment azainst  the rcfoi?:.:: 

tha t  v?e su:;yst. But , for rea ons nom t o  l x  explained, we i o  not think t1x.t 

t h i s  reforn would :C f a r  enoui,?h. 

( 2 )  

nono,-:mous i n  f ac t  a t - t l le  t i n e S t h 2  Lrxssnta tion-of the pet i t ion 

U x r e  th,? mrri: :e v~as a t  one t i , x  i n  f a c t  rolyr;mousy but has become 

47. 3 . ~ ~  13, a Xoharmedan Comiciled i n  Pakis tm,  narr ics  '7 1 a n d  2 tflcre i n  

polyp?-ious fom.  

€1 an$- J 2 then come t o  &;land. 

Shortly a f t e r  the second corcnony, 7' 1 dies or i s  divorced. 

me think tha t  2ivorce should be availa3le t o  the husbiznd o r  t o  the 

second nii'e, j u s t  as  we lime recoimcndec? tha t  i t  shou16 5e in Case (1) d ~ o v c .  

(7) h t e ,  para. 13 

( 6 )  L l i  v. & [I9661 2 i,7T.L.R, 620; ante,  para.15 

(9)  

- 
Sce Leon v. Leon [I9671 P.275. - 
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For during the whole t i ne  L a t  the par 
i) 

i e s  have l ived i n  figland, the r.mrriE.;L 

has i n  f ac t  a t  a l l  t ines  been nono;;anous; an$. $-re ccmot  sse any jus t i f i cz t i cn  

for t rza t ing  the kwc cases Giffcrently. The only qual i f icat ion VJC nalte i s  

t h i s .  Ve do not think tha t  the scccncl wife shoulS. 122 able t o  obtain =I divorce 

cn the &-round o f  the husband's "allultcry" with the f i r s t ,  because ex hy2othcsi 

the first marriaCe was valic', the f i r s t  wife nas a wife, 

husband shc;uld not be cap3 le  of  coaxittin:; adultery with her. 

arid therefora the 

L3) -;'here the narriq-Li-s- .t$lie tim of the prosentation of the  pe t i t ion  i n  

fctct poly-:mcus ixcause there i s  one wife Iivinc; i n  !3nrc:lan?. an6 another l i v i q ,  

i n  'Pakistan 

yolysmous forrii. He subsequently COIWS t o  Eniyland with 7.7 2 ,  leavinl; 17 I i n  

'Pakistan vrithout Civorcin; hcr 3y talak.  

Here, i n  contrast  with cases (1)  and ( 2 )  we cre  ccnccriled with a 

s i tua t ion  i n  which the narriaze i s  actually ancl p e s e n t l y  poly;;cmous. 

it i s  € e l t  th,-.,t t h i s  n d w s  the exercise cf o u r  m t r i n o n i a l  jurise-iction 

inconLpous9 exactly the s m c  consicerations q p e a r  t o  q p l y  as i n  Case ( 2 ) ,  

and with the saxqual i f ica t ion .  

a ;7iivorcc on thc. ;round of the husban2's "adultery" v i t h  the other (even i f  

Unless 

Clearly, nei ther  ni€e shGuld be &ble t o  obtzi:i 

the alle,::ed adultery consis td .  of intarcourse with the f i r s t  wife Curins a 

terqorzry v i s i t  t o  Pakistan by the husband)* On tlic othcr hmd there s e m s  t c  

he no reason i n  ?;rinciplc v<ny cit1ic.r vi€e c r  the husband shcul2 not be able t; 

obgain a c'ivorce on any other ~;rcund. EIorxmcr, t u  ?issolve e i the r  marria-e 

noulc! have the e f fec t  of  reducins the inci2cncc cf ;?olyya-cy, bccausc i t  woulJ. 

leavs the husb,and with only onc \rife.  .'nd i f  the f i r s t  nz-rria-c i s  a "c?~aCl~~ 

one, the p b l i c  i n t e re s t  nculd s c m  t;l roquire tha t  i t  shoul?. bc clissclvec?. 

cruel  and aclulterous husbcand t o  divorce hiin i n  t h i s  country i f  she happsnecl 

t o  be the only x i fo  a t  the t inc  but t o  Geny t h i s  r i s h t  i f  there ha;31x5neJ t o  bc 

another wife i n  Pakistan vrhon, perhaps, he ha? not seen f o r  tnenty years. 
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W 
(il,) - 2 z r e  the aarria+;e i s  a t  thc time cf tlis Frcsentation o f  tho pctition-iL 

f a c t  ~oly,-micus 5ccausc there are two nivcs livinr; i n  Zn ;lad 

4 

50. 

for ?ivorw bzcziuse the nuabor CJ€ C ~ S Z S  i s  7ro;ortionntely vzry iiiuch siLia1hr. 

PrcceeZinzs f c r  nu l l i t y  a rc  not ne i r ly  sc  inl?ortant as ;,,rocec?inC;s 

( V  

In ccntrast  t o  proceeGincs for divorce, %@sh ccurts  e m e t i n e s  a9ply Yorci\: 

law i n  cannullin: a inarria;e, a t  aiiy r a t e  i f  i t  i s  a l l e ,p? -  t o  1~ vci2 mi" niit 

v o i b b l e .  Thus thcy w i l l  a ~ p l y  the law of the ?lace of celebraticn i f  it i s  

a l l c p 3  tha t  the marriage i s  formally vcic!., o r  the law o f  the party's donici i  

( IO)  ,In avcrac;;e cl" about 750 decrees px cmu2, con2zrccl with a7sou-t b,O,OOO 
c',ivorces, 



i 

a t  the t i n e  of the raarria,;.e i f  it i s  al lcpc? tha t  he o r  she hacl no capacity tc 

contract the marriace. "he rules r e p l a t i n z  the jur isdict ion of the court t o  

annul a .marriage are comi3licated. They are summrised i n  Dicey and Morris on 

the Conflict o f  Laws ('I) an6 need not be repeated hem. They w i l l  be rcvicvecl 

(12) with a view t o  t h e i r  reform 'ans! c la r i f i ca t ion  i n  a l a t e r  Yorldn=; Paper. 

51. 

rnarriace o f  a ?olyga,r!!ous ser ies  on the DOLI& of bigaiy wouli! 11s "creatinz 

In Hy2e v. €Iyde, Lori! Penzmce suzsested tha t  t o  mu1 the second 

c o n j u p l  Guties, not enforcinc; thea, ancl furnishing a reneciy vhcre there vas 

no cffence." In 1866 and f o r  nany years afterwards it vas assumd t h a t  all 

polyb@nous marria;.es were wholly unrecognised by Z w l i s h  law. 

i s  nox well  established. ( I3)  

But the contrary 

Such marria@s are recomisecl as valid f o r  many 

puqoses  if they are val id  by the law of  the ?lace of cele5ration an?~ by each 

par ty 's  personal lavi. 

t o  allow the annulment of a :3oly@i,ious marriase which i s  void o r  voidable? 

reasons were s ta ted  Sy Barnard J.  i n  I&& V. Risk, 

6omiciled i n  m l a n d  went throu& a i ~ o l y ~ ~ o u s  ccrenony of  xarria;;c in Egypt n i t h  

The question therefore a r i s e s g  why should the law refuse 

Thd 

In  tha t  case a wccixi (74) 

a Pdohmedan domiciled- there.  She petitioned f o r  n u l l i t y  on the  ground t ha t  3y 

the law of  her  domicil she ha2 no capacity t o  ccntract  such a marriace. 

Cisinissin5 hor pe t i t ion  f o r  n m t  of ju r i sd ic t ion  unler the ru le  in  Hyde v. H;y.'-s, 

Barnard 3.  said: 

In 

"If English lair rc:axr?-s such a yolypmous narria:e as the one now 'uai'me 
ne as no nnrria.-,'e, i t  i..iic;ht sccm a t  first s i zh t  tha t  there couId be 110 

cbjectiGn t o  the court ' s  s a y i q  s o ,  f o r  the decree vroulc? be declaratory, 
But t h i s  would noan tha t  a successful p t i t i o n e r  would have the r i c h t  ts 
a;?:,ly f o r  naintenancc an& f o r  custody.s' 

(12) The rules relatin;. t o  jurisdiction. are  not i-calt  with in  cur Yorkins P iper  
No. 20 on Nulli ty,  

(13) Post, peras. 54- e t  seq. 
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i/ 
7 e  assume that  h i s  Lordship meant, not that  i t  i s  wrong ovcr t o  g r m t  ancillz;.dT 

r e l i e f  i n  rsspsct of 8. .solyg,?Jnous marriase, but mcrcly th3t it nould be moinalc-c- 

t o  deny L?. divorce (and a n c i l l a q  r c l i d f )  i n  rdspcct of such a ;narri?:e but t o  

q s n t  a dscrm 01 n u l l i t y  (and a i c i l l a r y  rc l iLf )  i n  respect thurdof. If t h i s  

i s  r igh t ,  the anomaly which iic think R o m m d  J .  ,must have had i n  mind irould 

disappcar i f  tha t  divorce and- Lancillaqy m l i c f  ncre nadc available t o  the 

._- par t izs  t o  a polygamous marria;.i!. ' , /e  thcrc1orc think, tha t  thc court should- 1 x 1 ~  

jur isdict ion t o  annul an invalid pclygmous marriage ancl t o  grant anci l lary 

r c l i c f  where appropriate, t o  tlic sane extent as i t  wov,ld have jur i sd ic t ion  t z  

grant a divorce hac! the marri2.p bscn 3 valid polygmous one. 'Jc can scc no 

rmscn why the marriage should not be annulled on the ground, e.g. o f  ifilpo-tcccc, 

or tha t  the ccrcmony was formally invalid., or tha t  one party vas u n c k r  age, cr 

did not consent, o r  that  the par t ies  wcre v i th in  thc prohibited d.cpe.es, or 

tha t  on? party had no capacity t o  c o n t r x t  a polygnous marriage by the 1 a ~  of  

h i s  or hcr ciomicil. In  practice \re thin& tha t  t h i s  lest ;TGUIIC~ w i l l  be thc mb 

rilost often r e l i ed  upon, and- tha t  the pct i t ioncr  i s  lilccly t o  be 'Jiglish. i'h- 

only qual i f icat ion we make i s  th i s .  I f  the ixxriage i s  actual ly  polygamus 

and the m r r i q e s  am rccogniscd as val id ,  uc: d o  not think tha t  c i thc r  the 

second or my l a t e r  ui€2 or tlic liusbancl should be ctblc t o  obtain 2- decrez i?f 

n u l l i t y  on thc p o u n d  tha t  the scconC o r  m y  l z t c r  ccroriony a s  void f o r  bi;x 

f o r  ex hypothcsi i t  m s  not. Thus the d is t inc t ion  ',{e hzvc drxn lxtveen vdi:L 

,and invalid pclygmous mrricgLs ( '5) i s  re1dvzuit ti? annulment j u s t  as i t  i s  

t o  ciivorcc. 

The Field of Chcice 

52, 

issues. 

choicd i s  f o r  the benefit  of  those ish0 w i l l  have t o  d x i d c  h o ~  f a r  thz reforiy? 

o f  the l a w  should. go,  

The Law Commission i s  not a p9licy-making body conpetemt t o  decide soci- . l  

J t  may be desirable thcrdforc t o  inclicatc b r i e f ly  what thc  f i c l d  of 

(15) h i e ,  p&ra 15 c-t scq. . . 
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(a) One poss ib i l i ty  i s  t o  l i m i t  refom. t o  allowing the wife or 1iiivcS 

o f  a polyymous narriaze t o  obtain an order f o r  nain-tenance on 

the Ground of wilful  no:;lsct t o  maintain. 

vhat i s  uroba'aly the :-Jorst in jus t ice  an6 the nost ,-;laring anonaly 

i n  the ;)resent law, 

of  pcrsons who arc part ics  t o  poly-;aious narriages an2 rss ident  

more o r  less 1;:manently i n  t h i s  coun-bry r.-roulC be unable t o  

contract  a seconcl r-iarria:;c i f  thc f i r s t  had broken ?mm. 

This woulci renove 

But sc t o  l i n i t  it nould mean tha t  a nunber 

, 

(b) ii sc.cond poss ib i l i ty  i s  t o  al lv;~ clivorce c r  n u l l i t y  i€ the marrial-? 

has i n  f a c t  a t  a l l  times b e n  nonopaous. 

on the a n a l o n  of s.113(1) of the Naticnal Insurancc Act 1965, 

s,86( 5) of the National Insurance (In2ustr ia l  Ir-:urics) Act 1965 

and s.17(9) of the P m i l y  Xlovmnces Act 1965 as t o  which sec 

Tnis could be justified. 

para 61 below. 

But ne thin;; t h i s  i s  t o o  r c s t r i c t ivc  even i n  tha context of those 

k t s  (as -;!e sha l l  p r o c e d  t o  cxylain i n  paras 61-63 belov~) and 

s t i l l  riore s o  i n  the context of ilivorce. 

(c) L t h i r d  poss ib i l i ty  i s  t o  al lov.divorce o r  n u l l i t y  i f  the rnarriasc 

i s  i n  f a c t  monopaous a t  the t ine  of  the pesen ta t ion  of the 

pc t i t ion .  

because it \70Uld include cases xhere the marriage was o n c c i n  

Be think t h i s  woulG be preferable t o  (b) above 

f ac t  9oly.c;'a.ous (pe rhap  many years n;;o) but i s  s o  no lcngcr, 

(d)  ,? fourth p s s i b i l i t y  i s  tc .  allorr divorce i f  the marriage i s  

p o t m t i a l l y  o r  actual ly  l7oly;axcus 

l a r  of the , -ar t im at  the t h e  of  the marria;c. 

but t o  ay$y the perscnal 

,'?e have p o ? n $ d  

out the objections t o  t h i s  i n  Zara 4!r above. 

Thc € i f t h  poss ib i l i ty  i s  t o  follow the :mstralian p r e c e h l t  

an2 t o  allow ciivorce an2 nu l l i t y  a l s o  in the case of the first of 

(-16) 
( e )  

two or nore actually 2oly:ymous mcrria.;es but not i n  the case o f  

(16) See para 30 .and Appendix A. 
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subsequent ones. 

natrimonial jur isdict ion i s  that  Gx-r iau i s  ina2Troyriate t o  

actual ly  po ly~amus  i-mrriaZ;es it  s3e;ri.s t c  us tha t  t h i s  objection 

must a:?ply t o  all such n a r r i q y s  ,and t h a t  ther=, i s  no n e r i t  i n  

drawing an a r5 i t rz ry  d-istinction bctvjieen the f i r s t  .,;rife and 

subsequent m e s .  

If, hzwev?r9 the objection t o  the esercisc? of 

(f) The s ix th  2ossilsi l i ty i s  t c  d l o ~ j i  Livorce and nu l l i t y  i f ,  tliou_;h 

the nar r i ryz  i s  actual ly  yoly-ar;ious, tlicrc i s  only cnc a i € e  i n  

kf;lan? a t  the t ine  o f  tlia ;?msentztim of the pe t i t i cn .  I n  GUX 

v i m  t h i s  i s  not a practicable so l r t ion ;  no ju s t i f i ab le  

t o  nhatlicr the nivcs a rc  her2 o r  a5rmL. 

(2) The scventh and €inn1 possiSi l i ty  i s  t c  :;o a l l  the $ray mcl tc 

confor matrinonial ju r i sd ic t ion  t o  Cissolve or ainul  mrriz:Gs 

vihdthm lJotenticlly c r  actually ;-oly;a.nous. 

Poss ib i l i t i c s  (C )  ( e )  and ( f )  sLen t o  us t c  5 2  obviously unc"CSirabk. 

The cpestip:n, 2,s IJe szc' i t ,  i s  ~ r h c t l i ~ r  refcrg shculcl s t o p  a t  (a) (12) or (c )  

e r  shoul6 also cxtenC t o  (;), 

tha t  i t ;  is  insl72ropriate t o  ~?y;>ly 2n$ish imtrinonial  1m i n  rolat ion t o  thc 

Thd ansnsr C.c?anc?s cn x h c t h r  it i s  thou;l;ht 

dissclut ion or annuherit of  pa1y:mcus marriaccs Yle c m  sec- no reason for 

r e ~ a r d i n ~  it as inappropriate t o  n a r r i a p s  vhich a m  actually monogarious 

thcqyh potent ia l ly  yolyzarmus; in2eed Enzlish w u r t s  alreac-y exercise 

matrimonial ju r i sd ic t ion  over narriizes which have Seen po1yp.mous but niiich 

have b ~ ~ o m e  monolpmoue in law as wel l  as in fact  by the  c l z a n ~ c  of t h o  husBan2's 

d o m i c i l .  For reasons s o t  out i n  parasaphs 37-::3 and 51 we are not coiivincd 

tha t  o m  law is i n  f ac t  inal2propriate even t o  mrria:;cs which ara actual ly  

polysan-ous. On the othsr  hard ;-ie are  conscious of  the f ac t  t ha t  there nay k? 

an inst inct ivc rocoi l  f r o n  :oin:; s o  f a r  a t  present as t o  apgly 3n:lisli.law 

prcccdxre t o  the resolution o f  qusstions o f  xatrilaonial offence or 

narriazc broaldovm i n  ralatioi? t G  a type cf i?arria:;e differont f r o n  t ha t  for  



U 
vrhich t'ne lzil an2 lgocedure 83re cl,c.viscd. 

tha t  i f  thcre are i n  f a c t  several irivcs a l l  shculc'. %c par t ies  t o  any s u i t  

scekin: t o  2issclve c,r annul the riar.rria::c t i e  betneen t h e i r  husband- ancl any 

one of them, an2 th2t t hem vri.iul6 acccrZin:;ly 5c pocac'ural comjjlications . 

It mizht be t h o u a t ,  fo r  cxaii7le9 

Conclusions 

53. 

yar t  of the subject nay 3s suxmriscC; as folloxs.  

Subject t o  thd above consiiercticns 0u.r yrovisicnal cmclusions on t h i s  

(',e eiqhasizc t h a t  they ar,: 

provisioncl ,and zay he chanj& i n  the 1iC;ht of  thc  cornments which we hope t.; 

receive frcm o u r  reacers): 

(1) ;ay wife of a val id  yoly:;ctmous m.rriaq? should be ablc t o  obtain 

an order f o r  maintcnmce under s.22 sf the Xatrinonial Causes Act 

1965 or i n  a nn; i s t ra tes l  c c u t r  whcthcr ths  riarriazc i s  potent ia l ly  

o r  ac tua l ly  po1y:;mous. 

(2) Either party t o  a val id  ;)olylwlous innrriase shsuld 3e s.ble t o  

obtain a C ~ I ' C C  of divorce ( c r x ' L  anci l la ry  r e l i e f  where a2xopr i a t c )  

n o t w i t h s t x d - ~  that thc narria.ge i s  potent ia l ly  plycaiilous or 

was in th,- ;-ast actual ly  ;iclySwious9 so long  as it  i s  i n  fact 

xonozmous a t  the ?-ate o f  przszntation of  the pet i t ion.  

1 

(3) Hovrever, no ;.rife mhc i s  a. 7zrty t u  such 2 acrriaJe shouli! be a3le 

t o  cbtain a Lccrce of  2ivorcc cn the [:rcuncl cf hcr husband's 

"adultery" v i t h  anzther rrifc. 

(<-) Either party t o  an invalid i>olyzaious :narria,y should ba able t o  

o3tain a &xrec c;f n u l l i t y  (an?. anci l la ry  r c l i e f  nhcre a2;zopriatc) 

notwithstandin?; t ha t  the narriat:e is Totentially po1y;mous SO 

lor is  as it is  actual ly  L I C ~ ~ O ~ X ~ I O U S  a t  the date o f  presentation 

o f  the peti t ion.  

(5) Keithes the huslsmc' nor any siconi; o r  I n t e r  r r i f c  of a v d i d  

;3oly,;mous :iarria\;e shoull  be ablc tb  obtain it decree of 9 u l l i t y  

on thc ~ ~ c ; u n ?  that  the Liarri2L;2 BOS VCi?. f o r  b ip2y .  

N 



(6) I f  a l l  cases of harGshi;? s.re t o  be avoiCL.ed the reform cf t'ne 

l m  should 20 fur ther  me,  subject t o  the quzl i f icat icns  i n  (3) 

m d  (5), clivorce or nu l l i t y  shsuld be availa'3lc even i f  the 

narrkace i s  actually ?;oly.i;amus a t  t h e  date of prcscntation of 

the pe t i t ion .  

5 3 .  In silite cf Lord. Pi,nzmcc's mphatic statcncnt i n  EyCc v. I-IyGe 0 7 )  th2t 

h i s  decision was linitccl t o  thi, quastion o f  rnatrinonial r e l i e f ,  thzre Yras €'gr 

rimy years a ten?ency t o  assurx tha t  a l l  ;olypxous narria;cs m r c  vholly 

unrecopisecl by k;.lish law. (18) However since 1939 ( I 9 )  it has b e c o x  c l c x  

tha t  thcy are rccocpiscd for mny puposes .  There i s  slovrly i;ra-JinS su;2:>ort 

f o r  the statcmcnt i n  Dicey 3rd X o r r i s  (20) that :  

.- .,,e proceed t o  ccnsickr same s i tua t icns  i n  which ;~oly:::anous marriascs, va l i?  

':y thc 1an cl" the place of cclebraticn 2nd lsy the 2crscnal l m  of  the par t ics ,  

have been reco.;niserl as valid rmrria:es 

-'LS a bar t o  a subsequeiit nono,-;ucus ixirria,-E 

55 

const i tutes  a bar  t o  a subsequent nonozmcus i i a r r i a p  i n  Ery;lanc!, mcl so  entii lc-r  

L valid ;3clyr:ailious aa r r i a rc  t r i l l  be rmo: ,pisd-  t c  the x t e n t  tha t  i t  

(1866) L.R. 1 P. & D. 130, 138; quoted ante,  para. :I. 
See Harvey v. Fariiie (1880) 6 P.D. 3!j9 53; R e  Bethel1 (1887) 3G Ch.D. 2 T J ,  
E. v. Hmmers:~itli iJarria,yc Rey:istrar_ 119171 1 I<-B. 63r1, 6.1,7; E. v. Ra. 2:.& 

rl9171 I 1c.3. 359, 360. 

Tha Sinha Pcera*-c Clain (1939) 161 L0rd.s '  Jcurnals 350, [19dr6]  1 A11 Z.3a 
348 n,  , i s  usually consi2erad t n  mark the turnin[; >oint - 

I.e. the rule  tha t  a m r r i q e  cele5ratzd i n  3y:larrG i n  accordance with  
;iolypmous f o r m  anc l  without c i v i l  cereizony i s  void. Sce para. I3 

I .e .  the ru le  tha t  a mm or woman whose psrscnal 1s;) docs not yerrcit 
poly.y-r2iy has no capacity t o  contract a valic? po1y;:anous imrria.;.e. 
m i e  p r a .  1 5. 

Sec 
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(23) the scccnc "wife" t o  a decree o f  n u l l i t y  on the p c u n d  of Iii+xy. 

Otlier-,rise the husband would be valirlly narried t o  h i s  f i r s t  :iife i n  the c o u t q ;  

5-lhcre he married hcr t o  h i s  second wife i n  Englzin2 - a s t a t e  o f  zf2'airs 

Le:yitinacy of anG succcssicn 3y chilclrgG 

cpinion of the Cormittee of Privilc<-cs of thz Iiousc o f  Lords i n  The Sinlia 

Pecra-e C l a i i , i ,  (2'r) 

t ha t  a Hin?-u marriar,.e bch-reen gcrscns ? -cn ic i ld  i n  Inc'ia i s  reco,piszd by CLIT 

(25 )  (nobiithstcnd-in:; some e a r l i c r  2 ic ta  by eriincnt juL:cs) 

ccurts ,  thz t  the issue are le{;itimr;te, ad- thclt such issue can s u c c e d  t o  

p o p e r t y  i n  t h i s  country, rritb a imssiblo ,?:,ccption ?;rhich w i l l  be referrcc'. t o  

l a t e r  ( 2 6 )  ProviZcC! the nzrrin:cs arc val id  '~y thc law of thc ;?lace of 

cclebrntion m d  ?iy thz personal law of thc l n r t i e s ,  it sccm t o  be i rmater ia l  

that the husbancl marriocl more than one n i f c  or tha t  the succession i s  ~overmc? 

by Xglisla lav~. Thus, i n  Ba.r.i::bose v. Daniel, (27)  children of no lsss t h m  n j u  

"in accor2ancc x i t h  the provisions of the l m  o f  2,r;lnnd xlatin:; t o  the 

2is t r ibut ion of the Tcrsonal cs t3 tes  9€ i n t c s t a t e s ,  any native ~ V J  o r  custor: 

( 2 3 )  Sr in i  Yasru? v. S r i i i i  Vasm cl9461 P.67; 
The husScmiL's Gonicil a t  t h s  L a t e  o€ the scccad c;irencny i s  i r r e l cvmt .  
the other hnn2, a poly-"tL?Ic,us riarriary i s  nc t a suff ic ient  f i r s t  marria-\, 
t e  su=;?ort 'an indictncnt f o r  bi;pLily: z. v. Sansan Sin:;h [I9621 3 2 1  L= 
612. 

BzLindail v. SairrCail [I9467 P.122, 
I-, 

(24) (1939) 171 Lorcls' Jciurnols 350;  119.]6] 1 3 1  ;*.Ft. 343, n. Cf. Bainchil_ v. 
Baindail [ 19461 P.122, 127 x q  Lori! Grecne :!. R. 

The rcfcrcince is  a,;parcntly t c  the :Lccision of S t i r l i n z  J. i n  Re Beth211 
(1887) 38 Ch. D, 220. 

(25)  
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t c  the contrary notririthstandinC;. T h x z f o r e ,  the nori:  "chilrken" i n  the 

1:n;jlish Statutc of Distribution 1670 (mc! yesuixbly  the viorcl "issue" i n  thc 

Xbiinistraticn o f  Bstztcs iLct 1925) i s  w i c k  mcu-:h t c J  cover th,? children o f  z. 

val id  ; ;oly:~i~ous amria-c. If t h i s  i s  s o ,  i t  i s  t c q t i n ;  t o  assww tha t  %le 

decision i n  Bnm-*bose v. Dartis& vrouli? havc lxen the sans i f  the 1athc.r hac? 

acquirec an &-lisli Clonicil n f t m  thz cclcbration cf h i s  riarria;-es and befcr: 

his dsath, 2nd i f  th2 case ha? cone hc fo rc  thc Chanc,ry Div is im a n C  not (as it 

2 i d )  before the F'rivy Council. 

57. The "?ossible exceJtion" refzrrcd- t o  by Lord ?Iau;;.hx i n  The Sinha 

hera,-;e Clair2 i s  the ri&t to succite2 as hci r  t c  r c a l  e s t a t e  ir, %Y;lanL ( d ~ i c i ?  

vias thought tha t  2 i€ f i cu l t i e s  mu12 a r i s c  i f  t l iorc vias a contdst 'xtxecn thc 

f i r s t -born  son of  the second wife an$- the later-born son o€  tho Iirst vriIe, ir c:i 

elahin:; t o  be the heir .  e Lo not considcr t ha t  t h i s  z m t t n  i s  suff'icicntl2 

inportant or l i k e l y  t o  a r i s c  t o  n c r i t  a l te ra t ion  ky le - i s la t ic i i .  

_ _  

58, Under sect ion 2(1 )  of  the Lccitimacy Act 1959, t h e  chi ld  of void 

mvria<-e i s  t r ea t sd  as the lc,:;itimste chi16 of h i s  parents if n-t the t i n c  cf' t,?x 

act  of  intercourse r s su l t i nz  i n  thc b i r t h  ( o r  a t  tl?e t im of the celebraticn r : f  

the narriaze i f  l a t e r )  both or e i t h e r  of the Farents rensonably bel ievd.  thnt 

the m r r i a t y  -ms valid-. 

the father  cf the child was doxLcjJ-ad in Etgland at the t i m  of the b i r th ,  or if 

he d i d .  before the birth, tms s o  clomicilsd imricdiately before h i s  ieath.  

s.2(5) a "void marria:;crl n~ans a ;iiarriace9 not beinx voidable  only, iii rcsT2ct 

of  which the High Court has o r  hac? jurisi i ict ion t i ?  grant a Gecrce of n u l l i t y ,  'G:: 

~wulc', have o r  v ~ ~ u l d  have hac!. such jur i sd ic t ion  i f  tho par t ics  m r c  domicilc:i, in 

UnZer S . Z (  2)  the szct ion aiqilics an.>- app1ii.s only, 

U:? 

. .  

(28) Law of Property.f,ct 1925, ss..131 132; i:&.iinistration o.€ Estates k t  1523, 
s.51(2). 

( 2 9 )  Sce Doc d. BirtvThistlc v. Vardil l  (ISr,O) 7 C1. & F. 695; 
2926, ss.3(1) anC: (3Tand *- 

Lc{;itinacy l i ~ t  
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Tnglmd. The ef fec t  (presuxa3ly unintended) of t h i s  Zefinit ion is  tha t  the 

section may 5e i n a p l i c a b l e  i f  the inarriayc vias celebratcd i n  polygmous form.  

Thus if H. a FBohmneclan dornicilsd i n  Znglanc19 Goes throush a ceremony of  narri?..:c 

vritli 7: i n  Muslim form while on a teiiIporapJ v i s i t  t o  Pakistan, an6 a child C i s  

born, C i s  i l lcEitirnatc,  Be i s  not born i n  lavfu l  wedloclr, since H,  beinc 

He is  no t  rendered legit imate by s .2  of thc Le;ritinacy Lct 1959, even i f  1,- 

reasonably believed tha t  thc n a r r i a p  was valic.,  bccausz owins t o  the rule i n  

Hyc!e v. Hycle the J-Iizh Court  woulc? not have' ju r i sd ic t ion  t o  annual a potent ia l ly  

poly@r,lous narriaze.  The r e su l t  seems anomalous and unfortuncte. The problcr: 

mould of tours? clisappear i f  our proposals t o  abolish tha t  ru le  are accepted. 

-- . Suc ce s s i on by \: ive s 

59 It s;?ems tha t  the surviving wife of a valid- yo1y;;amous narriace could 

s u c c e d  t o  the husband's 7roperty on h i s  Ceath in t e s t a t e ,  a t  any r a t e  if  thz 
aarriac;e was cnly p t c n t i a l l y  polycamous. I n  Colenan v. Shang (31 ) the widu;i 

o f  a ;lotentially polygmous illi2rria:e celebrated i n  Ghana between -,7ar%ics 

dorniciled there vms held en t i t l ed  t o  a rpant o f  l e t t e r s  of ah i in i s t r a t ion  t o  

the husband's c s t z t c  c,n h i s  ?.eath in t e s t a t e ,  althou$l 3y a Ghana Narriaze 

Ordinance of ISSF; two-thirds of the prcperty was Sis t r ibutahle  " in  accorbnce 

v i t h  the provisions of the lav; of Erqlan6 r e l a t i n 5  t o  the Cistribution of th? 

personal e s t a t e  of intcstsztes i n  force on Roverfiber 19, 1884, any native lau cr 

custon t c  the contrary nctnithstmding, '' Therefore the r o r d  %if e" i n  the 

&@ish Statute  of Distribution I670 (and pesxxiably the word "spouse" i n  th 
4'A&2inistration of Zstates Act 1925) i s  wiCc cnoush t o  covcr the wife o f  a 

polyLamous mrria;;e9 3t any r a t e  i f  it i s  only potcnt ia l ly  pc1yp:ious. Once 

(30 )  V. ;ili [I9661 2 2 e L . R .  620; ante,  p ra .15 .  

(31) [I9611 L . C 0  4-81 (P.C.) 
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been tlic same i f  the hushn?. ha2 acquired an %@sh dciaicil a f t c r  the 

celebration o f  the rilarriap a n d .  b e f o r 2  h i s  d-Gath, an2 i f  the case had come 

U 

before the Chancery Division m-2 not (as it did) before tho Privy Council. 

60. There 2oes not apyc;r t o  be a rc?ortcd case i n  vrhich an a g l i s h  court 

man ooulc? claim a wiC1_owts share of h i s  es ta te  i f  the succession was 2;overned by 

Cqlisli law. I n  Colermn v. Shanc (32) the P r i v y  Council said: 

"Diff icul t ics  may no c'.oubt a r i s e  i n  the application of t h i s  clecision in 
cascs where there are  nore than cne wictow, both i n  2ealiii,-; with 
a:)plicaticns for the gait cf l e t t e r s  of aLi inis t ra t ion and  i n  tlic 
c!istriliution of  the e s t a t e ,  but thsy can be dsa l t  with as and vhcn 
they a r i s e ,  If 

On the othcr hand, the Privy Council has abptec? the practice,  in dealing 1 j r i t h  

the es ta tes  of Ceceased Chincsc who died ctorfiiciled i n  Malaya, cf ass igninr  t l x  

one-third share of the wiC=ow under the Statute o f  D i s t r i h t i o n  equally b e t m m  

the sevcral widows. (33) An6 thcr:: i s  Ca.na<im and Fhodesim authori ty  f o r  thc 

proposition tha t  :;ifts by vi11 t c  a surviving nifc. a t t r a c t  succession 6uty 2-t 

the lower r a t e  a iql icable  t c  a s ~ o u s c ,  even i f  t h a x  was n o r e  than cne wifc. (?  

Ve can see no rcason nliy tlic scveral  wives o f  c? $clysamously mrrid man should. 

--. not share equally bctmcn thcm thc viCovts share on h i s  death in tes ta te .  *:e 

think that  the ccurts  are l i ke ly  t c  r w c h  t h i s  r e s u l t  without the a i2  o f  

1 egis l a  t ion. 

S o c i a  1 S e cur i  t;y Le s 1 z.&c~ _._--_ 

61. It was held i n  a n w h r  of decisicns rendered by tril?ulrals u n ? h  the 

, 

(32)  Supra, at y.495. 

(33) Shean:-; Tliye Pliin v. Tan 21 Loy [1920] A e C .  369 (2.C.); o f  Th.0 Six ?TiC.c.:n,,' - Case (1908) 12 S t r a i t s  Sc.ttlements L.R. 120. 
___. 

(3-r) YiR v. -I Ltt.-Gen [192!t] 1 B.L.R. 1166 (Br i t i sh  Colm3ia Court of L>i?eal) ;  
Estc?te ;'ichta v. Actins Idaster 1958 (4) S O A L .  252 (Supreme Coulrt of  the 
FcCeration of Rho6esia m::l f'yasalanc;). 
cnc wife, but r e l i m c c  on  t h i s  f ac t  was cx;;rcssly disclaimed (2.t p .262)-  

In  the l a t t e r  case there vias iiIL;r 
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o f  a contributor was not en t i t l ed  t o  e,G. naterni ty  '3enefit or Widoi-rts benzfit  

un6er those Acts. (35) The reason Sivcn was tha t  "the question whether the 

Parliament or s ta tu tc ry  i n s t r a m t  are  intens-22 t c  inclu2-c polypaous rnarria-;cs 

and the par t ies  thereto nust be dcciC-cd i n  the l i c h t  of the l a n p a p  cf the ,,ct 

or instmnent i n  questicn taken a s  a whole, arid of  i t s  manifest scope and 

p r p o s e e f t  It was thou:;ht tha t  i t  could not have bcen the intent ion t o  allon 

several wives of one con'cributor each t o  claim 1Jenefits m2sr the Acts. But 

i t  was cbviously unjust  t o  deny such banefi ts  t o  the cne an$- only n i f z  o f  a 

man who was coinpelled t o  pay contributions because o f  h i s  emplopent i n  t h i s  

country, sir,i-@y bacause h i s  c ia r r iqp   as yotent ia l ly  2Oly.zai1OZS kLccor,d.inc;ly, 

s.l13(1) of the National Insurance Lct 1765, s.86(5) of the National Insurance 

(Inclustrial In jur ies )  Act 1365 and s. 17( 9) of the Foxily 2AlovJmces 1st 1956) 

provide tha t  

permits p01y:arr;y s h a l l  be t reated for any purpose of [those Lets] as b e i x  mi? 

having a t  a l l  tirnes Seen a val id  nar r iap  i f  and s o  loris as ths  authority by 

i-?,arriaSe perfor:ied outside the Unit& E(in$o!n unclcr a l~ XTJhich 

whon any question o r  clair1 a r i s i n c  i n  conncction with thz t  isur.;;ose f a l l s  t o  be 

detorrnined i s  satisfied! tha t  the narriage has i n  f a c t  a t  a l l  t-;'es been 

~ 

nonogarilous . 
62. 

I)arliar.ient of the United Xin$.ox has les i s la ted  GI? the suk j cc t  cf r,olyprious 

These enactments arc  siLmificant as beins the only occztsion cn r;hich < I - -  

x r r i a g e s .  They undoubtc2ly e f f ec t  an irqrovenent i n  the law as pevious ly  

aSministered. But $-{e question whether the sectic;r,s ;;e far enGU:;h. They 20 cet 

cover cases v k r e  the ,iiarria<-e nas Once actu;Illy >olyymous, but i s  so  no lcil_ dr- 

e.g. because the f i r s t  ;Tife diei: GC vras clivorced before the par t ies  cane t o  

Zn&xn&. 

the t i ne  when the soc ia l  securi ty  benefits  are  souGht. 

i n  these tvrc s i tua t ions  are  quite d i f fc rcn t .  

Mm do they cCver cases vrhere the marriaye is  i n  f a c t  >cly:;x-lous a t  

The problems invilvcc? 

They w i l l  therefore 5e discussLL- 

separately. 

-._- 

(35) Decisicns ETcs. R(G) 18/52, 11/53, 3/55, 7/55. 
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63. 

fron the Bational Lssist,ulce Board, anC: the Board vas 1isX en t i t l ed  t o  reccvzr 

par t  of it fron tlic husband. But i f  her narria;;e hac! turned out d i f fe ren t ly ,  

she would. not have h e n  entitler!. .tc m y  soc ia l  s o c u i t y  benefits  payable t o  a 

n i f e  o r  vic?.ow, because her imrrixyc was not i n  f ac t  a t  ell t ines  fiionopmous. 

, v s  rep. id  t h i s  z s  both unfortuiate an2 ancmlous. It ' i s  uifortunate !,scausc 

the seccnc? n i f e ,  havin,:; been ai"ir.iittei; intci t h i s  couritry as thc wife of a 

perriittec!, k-.mi[;rmt 

f a t  her husbani", s m l y  wife thrc!ughout the ipriocl of t h e i r  rcsi2ence i n  lh;l:~n2e 

It i s  ano~x.lous because, as we have prsviously pointed out ill p r ~ .  $7 above)? 

?x c n i o t  see m y  jus t i f i ca t ion  f o r  treatin.-  .., di f fe ren t ly  the n i f c  of a na r r i  

which Jas i n  f ac t  at a l l  t ines  noncj,::a:ious , an<- the y i fo  of  a marriaye which 

V E S  i n  f ac t  nonopiious a t  all times dxrin,?; the Far t ies '  resi2:ence i n  En,ylcinc'i, 

(I) Zs we have seen, the SeCCli>d- Xrs Inm Din (36) olitainci; assistmc,.: 

7-1 

sbulc?. >e treated- j u s t  l i k c  m y  Znglish nifi: i f  she was 1~ 

thrcc are narried; a l l  three h m e  for many yzars contribute$. t o  thc soc ia l  

sacuri ty  funds. One i s  aa 3;lish:icln born  ,ancl Srcd; thc szccnc! i s  a 

country, has i n  f a c t  a t  all t ines  Lzui mi;ncj~;̂ sljnous thouch potent ia l ly  ~ c l y , - z x u s  y 

t o  Enclan?., :,ut a f t o r  he mrriecl h i s  seconG wife t'ncre. 

wife o f  thc f i rs t  norknan v~oulcl have bcen enti t le?- t o  :xnef i t s  uns-er the 

National Insurance (Inilustrial  In jur ies )  iicts; 

noulc: the a i f e  of  the second; 

Ccforc 1956, only t h z  
. .  

unGer the prcsent lau,  s o  ZIEO 

iii cur 'opinion, sc a l s a  shoul?. thc. wifs of thz 

third.  
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64. 

remain Coniciled i n  e.c. 2akistan. 

Be apyxc ia t e  tha t  t h i s  prcblcn nay only a r i s e  SO loni; 2s the p r t i c s  

For as s c m  as they acquire an Znglish 

( 3 7 )  domicil, the :narria,e vroulcl becone !nono,-axjus i n  la\-: as vie11 as i n  f a c t ,  

an6 therefore there would probably be no need t o  iiivoke the sections we havc 

quctcd i n  order t o  zive social  securi ty  bcnefits  t c  t h s  vri€c. 

$-re think the present 1m i s  t o o  r e s t r i c t ive  i n  cknyinc a l l  benzfits  unless tho 

Neverthclcss, 

zmrriazc has ke11 i n  f ac t  a t  a l l  tiines nono:,a;nous. 

iiqrovenent i f  the law required. nercly tha t  the nar r i ssc  shculc? be i n  f ac t  

Cc think it mould be an 

. This is  nomally the t i r x  at or i n  rcspcct CY 

which the benefits  arc  payable. 

:'701m's re t i rencnt  pension by v i r tue  of her husband's insurLmcc9 i t  nay be a 

period o f  u-13 tc ;  three years before t h a t  tine o r  before the husbmil's <:oath). 

( In  the case 01 wi60i.J'~ pension ml! of a 

(3s;  

65. 

pc1yf;mous 2.t the t i n e  17hcn the Sencfi ts  are sou;ht. 

benefi ts  i n  such a case nay invslve har2ship mcl in jus t ice .  L%y9 f o r  i n s t x c c , ,  

shoulS: the :rife o f  a Fzk i s tmi ,  rosi2ent with licr husbanc i n  Zn;lanG, 122 ?xi>? 

benefi ts  rilerely beczuse he has mother  wife (or wives) resif-ent i n  Pakistan? 

have consi-7ereC nwierous ;?roTosals fcr ccginc with this s i tua t ion ,  but wc hay;:: 

not  been able t o  discovor a solution which 17e 2re sure vrculG 5c 130th 

a b i n i s t r a t i v e l y  workable an4 acce;2table t c  public opinion. 

we have cGnsiChrec? m c  as follows: 

(2) ??ore C i f f i cu l t  problcms arc invclved i f  the rnarr iqs  is  in fac t  

To deny soc ia l  securit:r 

"c 

The 2roi)osals tl"-.t 

(a) Contrilmtors with ncrc tli;X1 cne i i i fe  slioul? 3c require?. t o  yay ~1 

increascd contribution, soc ia l  securi ty  bcncfits shoulcl be 

paya5lc ts each o€ the nivcs i n  f u l l .  The objection t o  t h i s  i s  

tha t  the aG-iinistrativc inccnveniencc not only t o  the IIinistry 

of Social  Xocurity but a l s o  t o  en$cycrs, woulc? probabl~y 5c 

(38 )  Soe National Insurance k t  1965, s,28(2)(2) and (3)(b) ;  s . 3 2 ( 3 ) ( & )  ai? 
regulations mace therwndcr . 



unacceptable. &ery contributor 's  marital  s ta tus  iroul~?~ h w e  

t o  l x  asccrtaincd- i n  advance, checked f rcn  time t o  t i ne ,  mcl 

not i f ied t o  h i s  em:?loyer. Thoi-e riould. have t c  be special  carcls 

and siiccial. stmi:)s and: sx-ccial rccorcls kept f c r  nhat i s  probably 

qui te  a small number of  c.zscs. 

h o v ?  nothin3 of the nan's s ta tus ,  nor nec.3- the Kinistry unless 

m c l  u n t i l  a bcnefit i s  clairxc!, 

Cwtr ibutors  with more than .cne z i f e  should 1.2 requirecl t3 pay 

thc s m e  contribution as everyone e l s e ,  but scjcial securi ty  

benefits  shcu.16 ::e payzc51i. tc.  c?,cli of  tnc vivcs i n  f u l l ,  

8iono:aiiously nLwrie< contrikutors v~oulC thus t o  SoriIc extent 

suSsidise thosc shnsc r m r r i q e s  are i i i  f ac t  ply~ai:1OuS, ju s t  as 

a t  :?resent umarr icd contri?mtnrs tc,  s o m  extent subsidis2 thcs;: 

who are married. There is probnbly no insuyzrable olJjcctioii t o  

t h i s  p r o i > o s d  cm the ~ ~ o u n d  of cos t ,  since the n u d x r  o f  CRSCS 

invclved i s  likely t o  ba re la t ive ly  s r m ~ l l .  

other objections d i i ch  BC' rc:,ysrd 2 s  f a t a l .  Thc f i rs t  i s  t l iat ,  

if it i-ic.rc gcncrally known t1x.t l xne f i t s  i - ium payable t o  sevcral 

aivcs  i n  f u l l ,  thzre woult! 5.c a tcn7tztion t o  poilucc syurious 

"wives" i n  o rdc r  tha t  they iLii:;ht qualify f o r  b m e f i t s ,  anCL the 

task of the i 'finistry of S o c i d  Security i n  checkin:: t h e i r  

crcdentiols nou-li? !:e v i r tua l ly  i!ii?ossible. 

i s  t h s t  it noulcl yro5a!1ly 5e unaccqta!:lc to pu!)lic opinion 

tha t  ~O~Y(;X:CC)LIS~Y n a r r i d  ccntributors shi:ulc? be i n  t! bc t t c r  

p s i t  ion than nonozamusly nnrrizd ones. In  per t icu lar ,  there 

nould 122 a conspicuous crintrast between tho p x i t i o n  of the 

nivss of  a yC1y:mOuS m2rriq:e (srho unc!er t h i s  proposal  ~ a u l c l  

be en t i t l ed  t o  benefi ts)  and thz divorccC vivcs of nono,r;mous 

marric?;:ss (vho und-er the prosent law nay kc trmtccl l c s s  ne11 

L t  presefit the e q l o y c r  need 

But therc  arc tno 

The s;.cond. 05 jccticm 
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( e )  Thz soc ia l  securi ty  benefits  that  noul~I b v e  been ;myable t o  

one n i f e  shoulk 5 e  equally Civided bctv;ecn a l l  the wives of a 

pcly,-,'amous szr r iaze .  Thc o!;jzction 'io t h i s  i s  t ha t  i f  the 

5y p a p c n t s  frm the Suplcrilentary Benefits Cormission, a t  my 

r a t e  s o  Par as u ivm rcsiCent i n  Xn&xZL are  ccncxncd; the 

adninis t ra t ivc cxpnsc  of t h i s  2ou5le proce2mo ~ O S S  nc?t sccn 

t o  be jus t i f ied .  

(6) If there i s  one -;Jifs l iv inF i n  &:;lanil anc? mGthsr ( o r  othars) 

l i v i n c  e.3. i n  Pakis tm,  the soc ia l  securi ty  !)mefits shculC 

'3s paya5le t o  the former 'sut not t o  the l a t t c r .  Thc superf ic ia l  

a t t r ac t i cn  of  t h i s  p o p o s a l  i s  tha t  it would rel icvc the 

Sui>;-lernentnry Benefits Cox-iission, an2 tliereforo the trmi;,ilyer, 

f rom havin; t o  look  c?ftar the :;Tii'c l i v inz  i n  &Gland. But i n  

ou r  opinion tlis prcposal rmst bc rc jzctcd on p o u n d s  of  equity. 

( e )  Thi: !;inistry of Sdcial SGcurity rii;ht be giver, 3 discrctionary 

without mi invcsti;a.tion in to  the csn t r ibu tor ' s  nr?r i ta l  

circunstancos; i n  thc c x e  o f  thc iL1ost valua'ale tunc1 

inportant !,enefits t h o  contributcr woul2 bo ?cad rrhm the 

;,7ayments were iluc!. 

t o  unCerta1;e such zn cxaiination. I:cr i s  it  i3asy t o  sce on 

Th? Xinistry nculd ;rt.su-.mSly bo rcluct'ant 



The husban6 might be Given pomr t o  norninate the x i f e  t o  nhcn 

the benef i t s  shmld  IE p i c ' ,  eith.zr 5y a si:>& writin:;; o r  by 

h i s  w i l l .  3e can sse €our objections t o  t h i s  proi;;osal. 

i t  sc.ems unl"esirab1c. t c  cncourqje husbands t o  discriminate i n  

t h i s  nay b;lti;:een :;.ivcs; 

pr inciplc  of equal t raatnent  contained i n  rmny p1y:;mcus 

systcms of lav. Secondly, it Tjou.l(? be a&.iinistrZtivcly d i f f i c u l t  

t c  no t i fy  SCI:IC contrilmtors of t h i s  ri;;ht without not i fyin2 thcin 

a l l ;  

r a the r  than t o  incrcase the p S l i c ' s  r z s p c t  f o r  the law. 

ThirCLly, i f  the huslnrd. foiled- t o  no;:iinatc t h i s  proposal nould 

not solve tlic probleT?. Fcu-rthly, the husband shcul? presumably 

have the iiover t o  vary h i s  nsnination f rom tiLie t o  t i n? .  In  tha t  

cass I  the 2oi-er t o  no!iiinc!lx ci;uld. >e us& i n  a way ijJhich'?:Jould 

lie vary profitable. t o  a ;xlycamausly nar r icd  fax i ly .  For 

instance,  on each s 2 e l l  o f  sickmcss GT uncnploy12ent he cculd 

nomiii,?te fc!r an increase cf bmcf it  whichcvcr .<;if e haiqened 

not t o  hmc earninzs a t  t he t  t ine .  

F i r s t ,  

inclcecd it n(>ulc? conf l ic t  with the 

2nd to ncjtify a l l  seens l i ke ly  t o  iiiduce r iSald ccr,zn?ent 

66,. 

sa t i s f ac t c ry  proposals f m  naking soc ia l  securi ty  ?,emf i t s  available if  the 

,',ccor6in[;ly vie must mcerc'. t ha t  we hnvc i lo t  yct  been able t o  f o r m l n t c  

i s  recomiscc! as ,x.rrisd should ?IC 2cniedL tlic Scnc-fits for which he has 

contribuei; rncraly ?~C?C=LUSC hc has twc lc,-:d vivcs r a t h a  th'm me .  Te sha l l  

welcorns sK?-*cstions. 

67. 

the s t a t u t e  book f o r  m y  rzfercncc t o  the words "vrife" or "huslmnc?," or "syousi.'! 

i n  Grd-e r  t o  mke s p c i f i c  recommendations on nhcthcr these should 5c mcidocl s,:, 

as t o  make it c l ea r  t ha t  they include the pa r t i e s  t o  a ply::mous n,vria:;e. 

Ve have not a t  t h i s  s tqy  o f  our inquiry thou;$t it our  c'uty t o  ransncl; 
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But ne nay mention tha t  v? see no reason in  p inc i ; le  .ihy tile sw;inzry proccCcd 

fo r  s e t t l i n g  propmty clisputes Sctneen hus>anc? an$- irifc , introduced ';y s .I7 of 

the ldarried Conen's BoTerty u t  1882, shcu.12 not '22 available i f  the rnarris;c. 

i s  y31y;c?mousp awn. actual ly  p l y y l o u s .  

;xcvisions of the I'iatrinonial Homes k t  1967 shculL not be q z l i e d  t o  such 2. 

Bcr cm- V J C  se2 any mason why the 

rmrric?.ge. Xe thc!rcforc reccmlend- thz t  both thcsc enactnents shoulc? be menC'Li.d 

s o  as t o  rmke it cloar  tha t  ths  iwr6-s "husband," "uife" and "s~>ouse" csntaiiicc'. 

therein include the par t ies  t o  a poly;-;z;xxs narria;:e. 

B i l l  containing these or s i n i l a r  cxpessions should n&e clear whether o r  not 

they are intendec? t o  inc1ucl.e such par t ies .  111 our 'Corking P a p r  on Financial 

Re lief i n  &!":at rinc,ninl Pro ccedin:ys (39) wc c'ircn a t tcn t ion  t c  the surpr i s inz  

Indeed Tjc think tha t  SUriy 

nurnbcr o f  unjust i f  ialile Siffcrcnces Sctwcn classes  of chilitren which a re  

contained in Parts  II ani? 111 of the iJatriIxonia1 Causcs Act 1965. 70 think th2-c 

there i s  as ?iuch nmd t c  c l a r i fy  what i s  nznnt i n  c2.ch case 5y "husband" and- 

"wife" as there is  t o  c l c r i fy  what i s  noant by "chili?." 

marr iaps .  They arc only Ixovisional PnS nay l ~ c  chanced i n  the l i ,rht  of the 

coiments which 'CTC hope t o  receive €roi.i cur r c d c r s .  

tnese reccmendations which c'icnl v i t h  the ;nost important  na t te rs  

par t icu lcr  a t ten t ion  t c ,  tlic various yoss ih i l i t i e s  cmvassd i n  pa r s  52. 

2,s regcrds the f i rs t  fivd -? 

v?e ?-rai-J 
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(5) Beithor the husband n r r  m y  si.cc,nC or later v i f c  ,3f ~1 v d i d  

poly:x.icus narrin.::e s h w E  5a ablc tc o7st,?,in a CLocrce o f  nu l l i t y  

on thc <gmn?- tha t  the narrin;:e 'iics v2id f o r  Sipmy (psra 5-1). 

(6) I f  a l l  CBSCS ~ f '  lic.ri!shi;~ arc t o  bc c?vciC:.cd thc. r c f m z  cf the 

l m  shoulc ;;G furt-hur ani!, su':lijzct t o  thc qualificaticins i n  ( 3 )  

and (5), divorce or n u l l i t y  shoul6 be available even i f  the 

narria,:-:e i s  actual ly  Imly,::a:lcus at the date of prcsentz t ion  o f  thu 

:;ctitic?n (paras !;89 43 and 51). 

(7) Section 113(1) of  the National Insurancc h t  165, s.86(5) o f  

the Iq2.ticnal Insurance (1nc':ustria.l Injur ies)  Act I965 and 

S. 17( 9) of  the F m i l y  Lllomnccs Lct 1965 should 5e a:ienilecl 

s o  as t o  r q u i r c  no more than tha t  the Liarria22 shoulcl be i n  

f a c t  nonocmous a t  tne tint at or i n  rcs12,c.ct o f  nhich the 

benefi ts  arc payable or ( i n  cer ta in  cascs) for a periocl of 

up t o  t h r m  years befora tha t  t i ne  or k f o r c  t h e  husban2's 

death (paras 69-64.). 
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( 8 )  An atte-.lpt should 'se made t c  fornulate p o p o s a l s  t o  make 

social  security benefits  availalilc even i f  the rnarria--e i s  

i n  f ac t  i>oly:-amous at the t ine when the k n e f i t s  arc  paya-ble 

(pcra 66). 

(9) Section 17 of tnc Pfarriccl ,omen's Property Lct 1882 should bc 

axended s o  as t o  nake it clear  t ha t  it incluGes the Garties 

t o  a po1y";amous narriaye (;;iara 6 7 ) ,  

(SO) The Fiatrinonial Horns i,ct 1967 shcul2 also lie s o  amnded 

(para 6 7 ) .  
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61,. Subject t u  t h i s  s x t i o n ,  a union i n  thc nature of  ::arriac;e entcxci 

i n t c  outside h s t r n l i a  or unZer i3ivisic.n 3 o f  Part IV of the l iarria ;c k t  1361 

(1) 

t h a t  was, nhen cntsrcd in to ,  yotcnt ia l ly  poly:*,mous i s  a ilarria;e fo r  the 

p r p o s c s  o f  proceedin;‘s unckr Part  V I  o f  t h i s  iict i n  r c s p c t  of the m i a n ,  ad 

f o r  the ;:urposes of procec$inp i n  re la t ion  t a  any such i:roceedings, where it 

I-~ould have been a :narria;;e f o r  those pr ldoses  but f o r  th2 f ac t  t ha t  it vns 

30 t en t  i a l l y  poly,-;mous, 

(2) This section d o c s  not c i p ~ l y  t o  a union unless thc 1m-r Fv2ylicablo tfd 

l o c a l  narriaGes t ha t  was i n  force i n  thc country, or each cf the countries,  c: 

tlicmicil o f  the p r t i e s  a t  the t ino tlic union took 213cc pri-littd poly,my c7n 

the par t  o f  the 132.12 party. 

( 3 )  This section i7oi.s not s.pi-”ply t o  a union whcrc, at t h o  tins the union 

took plrtce, e i the r  of the Tart ies  i m s  a p r t y  t o  a subsisting pclyp-iious o r  

::,otentially l?oly::mous union, but t h i s  section i o c s  a ~ , p l y  t o  c: union notwith- 

standi- t ha t  the n a l o  party has, d u r i i i ~  tlic subsistence o f  the union, contrzctiC-< 

o r  ;xy)orted t o  contract;, a fur thzr  union i n  the nature o f  mrr ia<e9 whether c . r  

not the fur ther  union s t i l l  subsists.  
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.... ... ...l_., P. . 
I ,  . .  1 , . 

._. .  , . . . .  . , , . , , . .  . , 
.. . 

now i n  force i n  India cm6 (as anended i n  1961) i n  Pakistan 

2. 

f o r  the dissolution of her narria;e on my one or more of the follovrinl;. CPm-?.S, 

L-L wcinan ( I r 0 )  married uncter X u s l b  law s h a l l  'de en t i t l ed  t o  obtain a c?ccrm 

namely: 

(i) tha t  the whcre--i'Jouts o f  the husbanZ have not been 1novi-n for a pcrisci 

of four yzars; 

(ii) tha t  the husbanil has ne,;lccted or has f s i l e d  t o  provide f o r  her 

naintcnance f o r  a period cf two years; 

[ ( i ia)  tha t  the husb,wi: has taken an additional wife i n  contravention of "ilc 

provisions of the Muslim F m i l y  Lm;{s Orclinaxe 1961 ; (41 ), 

(iii) tha t  the husband has Seen sentznced t o  irqxxisonment f o r  a pcrioci cf 

scven years or ul3vrarC-s; 

( iv )  t ha t  the husban?. has f a i l ed  to  perform, without rcasona3le cause9 

h i s  marital ob1i;ptions for a pcrio;? of three years; 

(v) tha t  the husbanr! was i.;.tpotcnt a t  tha time of  the marria33 and 

continues t o  5e so ;  

tha t  the husban:i has been insam f c r  a perioc of twc years o r  i s  

suffer ing frcln l e p o s y  c1r a virulent  venxea l  Cisease; 

(vi) 

(40) The Act i s  ccnPinod t o  pe t i t ions  ';y zivcs bccausc un,".er Xohmmedan l a 7  th? 
husbmil c m  divorce the vr i fo  by talc& withcut assipinl; .  any rcascn. 

( L!? ) This suli-clause was adGd  by the Takis-tan Xus1ir.i Fmi ly  Laws Orc?inar,ci. 
1961 (No.VII1). 

Arbitr2.tion Council m a n s  a 73o:ly consistinz cf  tha Chairnax of the  
Union Council (a kin? of Tovm Council) an.? a representative of  cach o€ 
the  Fart ies .  

By s.6(1) t h z x o f ,  no nan, J-urinC; the sulxistcnce of 
existinc; i r b i t r a t i o n  Council, contract aiicthcr rxirrizce, By s.2 the 



(vii) tha t  she, hnvinc been i;ivcn i n  narriiGe 5y her fa ther  or othcr 

Luar?.ian befcre she at ta inc? tho a:;e of f i f t e a n  ycars 

rei>u?.i2tt.c! thc imrria:;c bcforc attainin: the ace cf eisht txn 

ycars: provi2ed th2.t the xrria,;c hes not 'seen conswmatd; 

( $ 2 )  

( v i i i )  t ha t  the husbm2 trmts licr with cruel ty ,  tha t  i s  t G  say9 - 

(2) hahitunlly assaul ts  her or nalas hsr l iPc  miscrabla by 

cruelty of ccniluct even i f  such conhc t  Goes not aiount 

t o  yhysical ill-trcat:aent , 

o r  (4) associates with va icn  of ev i l  r c p t ; ?  c r  lea& an infarnms 

l i f e ,  o r  

(cl) clis;icscs cf hcc p o p c r t y  c r  prcvcnts hcr exercising hcr 

1 ~ ~ x 1  ri_:hts over i t ,  o r  

(e) obstructs her i n  the oliscrvmce o f  hcr rcli:;ious professi.cn 

or practice,  or 

(2) i f  hc has norc nivcs than one, does nct t r e a t  her equitably 

i n  accorc?ancc with tlic injunction o f  the Qoran; 

(ix) on any othcr ,.;round- -,;hieh i s  r c c o p i s c d  as valicl f o r  the cIissalutiLJn 

of 1narriay;i.s under Xuslim law. 

(42) Thc Palristzn Xuslim Fmi ly  L a r s  OrcLimce 1961 s.I3(b) , substi tuted - 
"sixteen" for "f i f teen" i n  t h i s  su's-clause. 
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