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Restitution of Conjugal Rights

1. - In this Peper, in accordance with the terns of Item XIX

of our Seoond‘Law Reform Programme (which has as its aim the
eventual codification of family law), we have made an
examination of the matrimonial remedy‘of iestitutioh of
conjugal rights. We have set out shortly the historical back-
ground to the remedy and the arguments for and against its

 yetention in the hope that this will be Qf'assistance o0 the
bodies and persons we are consulting. '

2. In the Ecclesiastical Courts desertion was not a
matrimonial offence and the only remedy available to a deserted
spouse was 10 obtain a decree of restitution of conjugal rigats
which ordered the deserter to return and to render conjugeal
rights. Disobedience to the decree was punished by
excommunication until the Ecclesiastical Courts Act 1813, which
substituted imprisonment not_exceeding six months for the

. sentence of excommunication. By the Matrimonial Causes Act 1884
failure to comply with a restitution decree ceased to be

punishable by imprisonment; instéad; such failure to comply
was deemed to be desertior (known as "statutory desertion"),

-entitling either spouse to an immediate Gecree of judicial

separation and, if coupled with the husband's adultery,(j)

entitling the wife to an immediate divorce. The Matrimonial
Causes Act 1923 gave the wife the right to divorce the husband

. for adultery alone, so that it thereafter became unnecessary

for her to rely on his failure to comply with a restitution

(1) Under the Matrimonial Causes Act 1857 the husband could
divorce the wife for adultery, »ut the wife could not
divorce the husband for adultery unless she established,
in addition to the adultery, incest, bigany, rape, sodomy,
bestiality, cruelty or two years' desexrtion.



. cree in order to obtain e-divorce. The latrimonial Causes
Act 1884 wias repecalced by the Supreme Court of Judicature
(Consolidetion) Act 1925 and, while reenacting thet failure
to comply with the decree wes to be a & ground fox judicial
separation (uectnon 185), the DIOViJloq in the 1884 Act that_
such failure wes accued to constltutc dCSglthH, hao not |
reenacted. ’

3. The law hes 51noe IGHulnGd una?tered (2) The precent
position is that vhere the roopondent ha fallcd to comply with
a decree of IbStli”LlOn of congugu] rlgnto ~

: (a) the petitioner may at once present 2 petltlon fo* 
judiciel separ*tlon, '

(b) a wile peultloner,may obtain by way of financial
provision for herself ‘either permanent alimony or
periovdical pajmentu, which latter payments can be

- 4
securci *)

(¢) o husband petitioner can obtzin for himself and
% the children of the marriage an order for
periodical‘payments'out of the profits of a trade
or earnings of the wife and, if she has Droper’cv5

a settlement of that propertj or & part of it; (5

(&) the court may make orders for the custody,

- maintenance ani education of any children of the

family; (6)

(2)_ See hiatrimonial Causes Act 1937, s.5; Matrimonial Causes Act
. 1950, ss. 14, 15; Matrimonizl Causes Act 3965, ss. 12, 13.
- Compare Metrimonial Causes Act 1959-66 (Aus.) 60 and
‘Hatrimonial Proczedings Act 1963 (iiew Zealands s 16 wWhere
the remedy is retained.

(3)' Matrironial Causes Act 1965, s.12. The Divorce Reform Bill
now - before Parliament proposes to abolish this ground for a
Judicial separation: ¢l.8.

(4) Ivia s. 21(1), (2).

(5) Ibida s. 21(3). | |

(6) Ibid s.34; the section calls them "relevanu children",
-2 . ; »



(e) +though failure to comply with a restitubtion decree
does not automatically put the respondent into
desertion, it is treated as prima facie evidence

of desertion.‘7)

4.  The remedy of restitution of conjugel rights is today
seldom vscd: in the three years 1965-19067 there vere 105

" petitions (G0 by husbands and 45 by wives) and 31 decrees made
(11 granted to husbands and 20 to wives) meking an annual |
average of 35 petitions filed and 10 decrees made. Ve are,
therefores, considering whether this remedy is of any real'value
today, whether it should be,retained or whether it should be .
abolished &s no 10ngef serving any useful purpose. 7o assiétlv‘ 
us the Senior Registrar extracted for us the information which
- We needed concerning 64 of the 68 petitions filed in London
during the three yeazrs 1965-1967 (the files of the remaining
4,caSes viere not.availeble) and which ve set out below:-

Resvlt of proceedings

" Petitions resulting in decrees of restitution |
(4 to husbands, 7. to wives) . - 11

Petitions which led to proceedings for divorce
A or judicial separation; including petitions
dismissed by consent or at petitioner's
request to make way for such further
proceedings : . 21
Petitions to which answers {(alleging just cause,
~eruelty, etc.) were filed but the petitions
vwere either dismissed by consent or

nothing further happened | '. 4
Petitions dismissed for want of prosecution 1
Pefitioné filéd but nothing further happened | 19
-Petitions dismissed by consent but nothing '

further happened , | _ o : 8

- Total: 35 petitions by husbands, 29 by wives: 64

|l

(7) MNanda v. Nanda [1968) P.351, 353.
. 3




Financial provisions

- No hu°b°nd applied for a financiegl provision.

Of the 29 wives who petitioned, 12 aoplied for '1imony
g -;gg»pendlné suit or, where They obomined a decree,
) for polmanont allmony or pC’lOOlC sl pajm@nts,:
and 17 (including 2 who obtained a decree) did
not aop?y lor any Tinancial p“OVlSlOn

5.  The argumeﬂto for retentlon of the remcdy of regtitﬁtion
<. of Qongugul r;ghts.may be summerised as’ follows: _

o (e)d ”Thoudk the decree has the>o fect . of eatdbllshlng
deuertlon and of enabllng a spouue to obtain
financial relief, these conseguences are only

~incidental. The real purpose of the proceedings
is to persuade the deser%ing spouse to return
and they are, as it were, the last resort left
-to a spouse who has tried without success all

other methods to preserve the marriage.

sThe fact that out of 29 petitions brought by
wives in 12 cases only did wives seek and
obtein an order for their own financial suﬁport
tends to indicate that the majority of petitions
are not brought for financial ends. One petition
was dismissed at the hearing at the petitioner's
request, suggesting the possibility that that
case at least achieved its object in persuading

'S the husband to return; the 8 cases in which

| nothing happened after the filing of the petition
and the petition was dismissed by consent also
suggest the possibility thet reconciliations

ook place. If recourse to legel proceedings
*results in some marriages - however few -~ being
saved, such proceedings should not be abolished.

(9)

(b) It was argued before the iorton Commission

(9) Report of Royal Commission on Marriesge and Divorce, 1956,
Cmd. 9678, paras. 320-324,

~ 4 -



that there might be circumstances where a wife
could not obtain a maintenance order on the
ground of the husband's wilful neglect to
maintain eand yet would be able to obtain a
' decree for restitution of~oonjugé1'rights(1o)v._
‘and an ancillery order fér“financialiprbvision§‘f
that husbands would lose the right to apply for
financial provision for themselves and the
children; and thet a decree was useful in
putting on record the circumstances of the
separation if these are not altogether clear.
"The Morton Commissionfs é6ﬁélﬁsioh“was'that
since there were members of the legal profession
in favour of'retention and since there were
arguments "“of some weight" in support of
their view the remedy should be retained.

() If one spouse wants the other back (and a decree
| will be granted only if the court is satisfied
that the petitioner is sincere in wanting the
respondent back and is willing to render him
conjugal rights), he or she can obtzin a
. restitution decree which merely orders the
respondent to refurn; thus, the petitioner may
feel that the position is not exacerbated by a
finding that the respondent has committed the
metrimonial offence of desertion or wilful
neglect to maintain, as the case may be.

(10) This is because the question whether the husband is providing
reasonable maintenance for the wife and children must be
considered with reference to the husband's common law
liability to maintain his wife and children and the word
"reasonable" must be interprcted against the beckground of
the stendard of life which he had previously maintained;
the fact that the amount paid is less than the court might
order on a divorce or judicial separation (and semble
restitution of conjugal rights) does not of itself
establish wilful neglect to maintain: Scott v. Scott [1951]
P.245; Bredley v. Brazdley [1956] P.326€. For instence, in
‘Scott v, Scott, supra there was no wilful neglect to
maintain where the husband, who had £40,000 capital, paid
the wife and two children £10 per weck.

-5 -



6. - Ve think that the ansviers to thesc argumcnt° are:

(a) 1Insofar as the restitution.proceedinfs are broughﬁ
. to establish desertion, this can be effecied les
artlflcjallj, more expcdltJously and more choaply
by obteining en order on the ground of desertion
~in the magistrates‘fcburt,;a remedy aveilable to

either spouse.

(b) If the real purpose of restitution proceedings
is to obtain financial support, the proper remedy
~for this should be section 22 of the Hatrimonial Causes
Aot 1965. This section (and a like prov1310n in
“the m?vlstratc ' court) enzbles a wife whose husband
wilfully neglects to maintain her or the children
to obtain proper financial provision without resort
to the cumbersome proceedings for restitution of

1 . .- -
(11) The main wegkness of

conjuzal rights.
section 22 at present is that alimony pending
svit.cannot be obtained unlous there is a flndlng
»0f wilful neglect, whereus alimony pandlng suit
%can be obtained in restitution proceedings as soon
‘. as the petition is filed. We shall, in a

forthéoming Report on Financial Provisions, be
recommending that this defect be remedied. It

is thought that the financisl provisions open to
‘& husband who obtains a restitution decree are

rarely, if ever, used.(12 B L

(11) Proceedings for wilful neglect are on the same footing as
proceedi 14:8 for restitution of conjugaT rights, so that the
wife's right to maintenance depends in either case on her
ability to justify her living apart from the husband;

Price v. Price [1951] ¥.413; HMarjoram v. lizrjoram [1955]
TV.L.R. 520, 527-528,.

(12) They were not used at all during the three years 1965-10(7:
: see peragrapn 4. In the forthcoming Report on Fincncisl
Prov151ons referred to in paragraph 6(b) above, we shall be
putting forward proposals to enable husbands to obtain

financial support in appropriate circumstances.

6 ~




(e)

(a)

(e)

The fact that in some czses no steps are taken
after the petition is filed of itself establishes
nothing: +the reason for no further steps being
taken may be due to the petitioner's realising that
to continue the proccedings would not bring the
spondent back. Wo déubt-a~reéonoiliation does
teke place in some cases after a festitution ’
petition is filed, but so it does in the. case of
any matrimonial proceedings and practitioners ﬂill
be aware of reconciliation t*kinr place even in the
case of divorce procecdings. Moreover, before

_accepting the effective use. of partlcular proceedings

in bringing.about a recon0111utlon, one would need

to know whether the reconciliation, if it takes place,
is real or illusory: for instance, in one case in
1966 the petition was dismissed at the petitioner's
request, suggésting the poséibility of a ' _
reconoiliation,_but oné month later the respondent's
solicitors wrote enquiring for the naume of the.

'petitioner's solicitors, whichiéuggests that the
" reconciliation (if there was one) hed broken down.

.
t

It is an intolerable interference with the freedom
of individuals.for the court %6 order adulis to
live together and is hardly an eppropriate method
of attempting to effect & reconciliation. '

The "order" has in fact no tecth and onlv brings the
g

law into disrepute; it is suspected that few, if

any, decrees are obeyed and the futility of the

~decree is well illustrated by Nanda v. Nandza [1968]

P.351; where a wife, having obtained a

‘restitution decrce, went to the husband's flzt and
" the court wes prepared o grant an 1n3unctlon to

restrein her from molesting him and entering on
his prenises. '

-7 -



Ts Procceding on the assumption that our forthicoming
recommendations for removal of existing defects in section 22
of the Matrimonial Causes ket 1965 (see paragraph 6(p)) will

be adopted, our conclusion is that the remedy of recstitution

of conjugal rights is todey inappropriate end ineffcctive and

should be sholished. This conclusion is provisionzl only and
will be rcconsidered in the light of eny comments and views
received in reply to this Paper..



