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THE LAW CCMMISSION 

Second Programme, S u b j e c t  XVIII , I t e m  ( 2 )  ( a )  

MALICIOUS DAMAGE 

PUBLISHED WORKING PAPER No. 23 

I N  T RODUCT I ON 

1 .  Under S u b j e c t  XVIII of  o u r  second programme of l a w  
re form we e n v i s a g e  t h e  c o d i f i c a t i o n  of  t h e  c r i m i n a l  l a w .  
A s  p a r t  of t h a t  p r o j e c t ,  we  a r e  examining a number of  
s p e c i f i c  o f f e n c e s  as  w e l l  a s  t h e  g e n e r a l  p r i n c i p l e s  of t h e  

c r i m i n a l  l a w .  C e r t a i n  o t h e r  o f f e n c e s  a re  b e i n g  

c o n s i d e r e d  by t h e  C r i m i n a l  Law R e v i s i o n  Committee. The 
p r e s e n t  s u b j e c t ,  and t h e  s u b j e c t  of  o f f e n c e s  a g a i n s t  t h e  
p e r s o n ,  wh ich  i s  t o  be examined by t h e  C r i m i n a l  Law 
R e v i s i o n  Committee,  are  t h e  most i m p o r t a n t  t h a t  have n o t  
been comprehens ive ly  ove rhau led  s i n c e  186 1 . 
2 .  The e x i s t i n g  l a w  of m a l i c i o u s  damage i s  n o t  q u i t e  
so  complex no r  so b e d e v i l l e d  by l ega l  n i c e t i e s  a s  w a s  t h e  
l a w  of l a r c e n y  b e f o r e  t h e  p a s s i n g  of  t h e  T h e f t  A c t  1968. 
I t  i s  n e v e r t h e l e s s  beyond c o n t r o v e r s y  t h a t  many of  t h e  
u n s a t i s f a c t o r y  a s p e c t s  of t h e  o l d  l a w  of  l a r c e n y  which l e d  
t o  i t s  re form are  p r e s e n t  i n  r e l a t i o n  t o  m a l i c i o u s  damage. 

3 .  One of  t h e  r e a s o n s  which  prompted t h e  C r i m i n a l  Law 
R e v i s i o n  Committee t o  recommend t h e  r e - s t a t emen t  i n  modern 
terms o f  t h e  l a w  of t h e f t  w a s  based on - 

t l  ... t h e  p r e s e n t  w i d e l y  d i f f e r e n t  p e n a l t i e s  
depending  on v a r i o u s  f a c t o r s  - t h e  k i n d  of 
p r o p e r t y  i n v o l v e d ,  t h e  r e l a t i o n  between t h e  
o f f e n d e r  and the owner,  t h e  method by which 
o r  t h e  p l a c e  where t h e  o f f e n c e  i s  commit ted,  
whether  i t  i s  a f i r s t  o r  subsequent  o f f e n c e  
and so on.  The p r e s e n t  d i f f e r e n t  maximum 

( 1 )  See Second Programme of Law Reform,Law Com. No.14. T h e  
o t h e r  o f f e n c e s  a r e  f o r g e r y ,  p e r j u r y ,  bigamy and o f f e n c e s  
a g a i n s t  the marriage laws. 



p e n a l t i e s  da t e  from t i m e s  when maximum 
s e n t e n c e s  were passed  much more commonly 
t h a n  t h e y  are now and when P a r l i a m e n t  was 
less  w i l l i n g  t o  t r u s t  t o  t h e  d i s c r e t i o n  of  
t h e  c o u r t s  i n  s e n t e n c i n g .  The p o l i c y  o f  
drawing d i s t i n c t i o n s  of d e t a i l  f o r  t he  
purpose  of  punishment i s  t o  a large e x t e n t  
t h e  cause  of  t h e  m u l t i p l i c i t y  of  o f f e n c e s  
and t h e  great c o m p l i c a t i o n s  u n d e r  t h e  p r e s e n t  
l a w  . l t  ( 2) 

The Committee a l s o  observed  i n  pas s ing : -  

1 1  ... i n  o u r  o p i n i o n  t h e  o f f e n c e s  and p e n a l t i e s  
unde r  t h e  M a l i c i o u s  Damage A c t ,  wh'ich a re  
ex t r eme ly  compl i ca t ed ,  r e q u i r e  r e v i s i o n  i n  
any even t . "  ( 3 )  

4 .  Those aspects o f  t h e  p r e s e n t  l a w  o f  m a l i c i o u s  
damage t h a t  seem t o  u s  obv ious  targets f o r  re form are:- 

( a )  A great  m u l t i p l i c i t y  of  o f f e n c e s  

( b )  Over l app ing  b o t h  w i t h i n  t h e  A c t  of 1861 
and w i t h  o t h e r  enac tments  

( c )  A v a r i e t y  of p e n a l t i e s  

( d )  A compl i ca t ed  men ta l  e l emen t ,  characterised 
by t h e  u s e  of  t e c h n i c a l  words.  

Most of  these f e a t u r e s  are  common t o  much of  t h e  

1861 l e g i s l a t i o n ,  b u t ,  i n  r e l a t i o n  t o  m a l i c i o u s  damage, 
there a re  o t h e r  problems w i t h  which a modern r ev iew ought  
t o  deal and which  we have a t tempted  t o  expose  i n  t h i s  

Paper .  

5 .  The M a l i c i o u s  Damage A c t  1861 has been amended from 
t i m e  t o  t i m e .  (4) 
form as  I t t he  p r i n c i p a l  A c t " .  

6 .  Before  embarking on a d e t a i l e d  examina t ion  of  t h e  

problems,  we t h i n k  i t  wor th  w h i l e  t o  p o i n t  t o  t he  a v a i l a b l e  
s t a t i s t i c s  t o  see how p r e v a l e n t  these o f f e n c e s  of m a l i c i o u s  
damage are and how t h e  c o u r t s  dea l  w i t h  o f f e n d e r s .  The  
f o l l o w i n g  f i g u r e s ,  wh ich  a re  t a k e n  from t h e  a n n u a l  C r i m i n a l  

I t  i s  here referred t o  i n  i t s  amended 

( 2 )  E ighth  R e p o r t ,  1966 (Cmnd.2977), pa rag raph  10, 

( 3 )  i b i d ,  paragraph 5 7 ( i i ) .  
(4)  S t a t u t e  Law R e v i s i o n  (No.2) A c t  1893; C r i m i n a l  J u s t i c e  

A d m i n i s t r a t i o n  A c t  1914; Crimina l '  J u s t i c e  A c t  1948; 
M a l i c i o u s  Damage A c t  1964; C r i m i n a l  L a w  A c t  1967. 
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 statistic^,'^) i n d i c a t e  t h a t  these o f f e n c e s  occupy t h e  t i m e  
of t h e  ci - iminal  c o u r t s  t o  a modest i f  i m p o r t a n t  degree 
(compared, f o r  example,  w i t h  s t e a l i n g  and k i n d r e d  o f f e n c e s ) ,  
and t h a t ,  i n  g e n e r a l ,  t h e  o f f e n c e s  a re  n o t  now s e v e r e l y  
dea l t  w i t h .  

A s s i z e s  and Q u a r t e r  S e s s i o n s  

Year M a l i c i o u s  damage Arson 

Year 

~~ ~~ 

Magistrates ' C o u r t s  

M a l i c i o u s  damage Arson 

1964 
1965 
1966 
1967 

A s s i z e s  and Q u a r t e r  S e s s i o n s  

Year M a l i c i o u s  damage Arson 

1964 87 21 8 
1965 113 223 
1966 122 217 
1967 133 288 

Number o'f p e r s o n s  found g u i l t y  ( a l l  cour* t s )  

~~ ~~ 

Magistrates ' C o u r t s  

M a l i c i o u s  damage Arson 

17,486 225 
18,061 225 
17,329 25 1 
16,564 

(6) A l l  o f f e n c e s  

1,327,649 
1,368,048 
1,445,948 
1,579,653 

O f f e n c e s  of m a l i c i o u s  
damage i n c l u d i n g  

a r s o n  (7) 

17,791 
18,397 
17,668 
17,297 

S t e a l i n g  
and 

b r e a k i n g  
and 

e n t e r i n g  

161,752 
173,261 
184,299 
189,567 

Thus o f f e n c e s  of m a l i c i o u s  damage a re  abou t  1.3% of  
t h e  t o t a l ,  w h i l e  s t e a l i n g  o f f e n c e s  a re ,  on a v e r a g e ,  12.5% 
of  t h e  t o t a l .  

7. O f  t h e  o f f e n c e s  of m a l i c i o u s  damage w h i c h  r e s u l t  i n  
c o n v i c t i o n s ,  t h e  v a s t  m a j o r i t y  are  t r i e d  by magist ra tes ,  a s  
t h e  f o l l o w i n g  tab le  shows. 

M a l i c i o u s  damage i n c l u d i n g  a r s o n  

C o n v i c t i o n s  

1964 
1965 
1966 
1967 

87 
113 
122 

133 

21 8 
223 
217 
288 

17,486 
18,061 
17,329 
16,564 

(5) C r i m i n a l  S t a t i s t i c s ,  England and Wales, 1964(Cmnd.2815), 
1965 (Cmnd.J037), 1966 (Cmnd.3332) and 1967 (Cmnd.3689). 

(6) I n c l u d i n g  t r a f f i c  o f f e n c e s .  I n  1967, o v e r  1 m i l l i o n  of 
these were d e a l t  w i t h  i n  magis t ra tes '  c o u r t s .  

(7) P r o s e c u t i o n s  f o r  o f f e n c e s  of m a l i c i o u s  damage under  
l e g i s l a t i o n  o t h e r  t h a n  t h e  p r i n c i p a l  A c t  are  no t  i n c l u d e d  
i n  these f i g u r e s .  Examples of such  l e g i s l a t i o n  a re  l i s t e d  
i n  f o o t n o t e  13 below. 

- 3 -  
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' 8 .  The d i s p o s a l  s t a t i s t i c s  f o r  t h e  300 t o  400 o f f e n c e s  
of m a l i c i o u s  damage, i n c l u d i n g  a r s o n ,  which a re  d e a l t  w i t h  
a n n u a l l y  on i n d i c t m e n t  are  as fo l lows : -  

A b s o l u t e  

C o n d i t i o n a l  
Discharges 

Menta l  H e a l t h  A c t  
1959 O r d e r s  

P r o b a t i o n  

F i n e  

D e t e n t i o n  C e n t r e  

B o r s t a l  T r a i n i n g  

Imprisonment 

Co rrec t i v e  T r a i n i n g  

P r e v e n t i v e  De ten t ion  

1964 

2 

16 

43 

62 

20  

3 0  

39 

87 

1 

- 

1965 

1 

21 

1966 
-.I 

- 
14 

24 

71 

37 

16 

39  

134 
- 
- 

1967 

2 

17 

O f  t h e  s e n t e n c e s  of  imprisonment:- 
i n  1964 - 18 were f o r  more t h a n  

2 were f o r  more t h a n  
i n  1965 - 20 were f o r  more t h a n  

4 ( i n c l u d i n g  1 P.D.) 
were f o r  more t h a n  

i n  1966 - 28 were f o r  more t h a n  
3 were f o r  more t h a n  

i n  1967 - 54 were f o r  more t h a n  
10 w e r e  f o r  more t h a n  

3 y e a r s  and of t h e s e  
7 y e a r s ;  
3 y e a r s  and o f  t h e s e  

7 y e a r s ;  
3 y e a r s  and of  t h e s e  
7 y e a r s ;  
3 y e a r s  and of t h e s e  
7 y e a r s .  

These s t a t i s t i c s  must be looked a t  i n  t h e  l i g h t  of  
no l e s s  t h a n  25 p r o v i s i o n s  i n  t h e  p r i n c i p a l  A c t  unde r  which 
t h e  maximum s e n t e n c e  of imprisonment i s  I4 y e a r s  o r  more. 

9 .  Two p o i n t s  of  i n t e r e s t  emerge from t h e  s t a t i s t i c s  
r e l a t i n g  t o  young o f f e n d e r s .  The f i r s t  p o i n t  i s  t h a t  

m a l i c i o u s  damage o f f e n c e s  are  v e r y  p r e v a l e n t  among t h e  
younges t  age group o f  a l l  - t h e  10 t o  14-year o l d s  - as  
w e l l  a s  among o t h e r  j u v e n i l e s .  

- 4 -  



Year 

1964 
1965 
1966 

1967 

P e r s o n s  c o n v i c t e d  of a r s o n  

( A l l  ages) 10 t o  14 14 t o  17 17 t o  2 1  

17,711 2,662 3,780 4,479 
18 ,286  2,809 3,547 4,751 
17,580 2 ,637  3,119 4 ,663  
16 ,876  2,338 2 ,861  4,550 

On i n d i c t m e n t  

Year Over 2 1  Under 2 1  

1964 1 2 1  97 

By magistrates 

Over 2 1  Under 2 1  

None 225 

1965 
1966 

1967 

10. While  we  approach  t h e  t a s k  of drawing  c o n c l u s i o n s  
from these s t a t i s t i c s  w i t h  c a u t i o n ,  w e  t h i n k  t h a t  t h e  

f o l l o w i n g  o b s e r v a t i o n s  would seem t o  be j u s t i f i e d : -  

( i )  Cases which a re  d e a l t  w i t h  s e v e r e l y  by 

t h e  c o u r t s  are  c o m p a r a t i v e l y  rare.  T h i s  
would seem t o  s u g g e s t  t h a t  h igh  maximum 
s e n t e n c e s  should  be l a i d  down o n l y  f o r  
s p e c i a l l y  s e r i o u s  cases. We c o n s i d e r  

130 93 
1 2 8  89 
178 110 

below (paragraphs 18 and 66) w h i c h  t h o s e  
cases shou ld  be.  

The b r u n t  of  t h e  work i s  borne  by magistrates '  ( i i )  

None 
None 
None 

c o u r t s ,  The work o f  t h o s e  c o u r t s  s h o u l d ,  
i t  seems t o  u s ,  be made easier i n  two ways:- 

225 

251 
312 

- 5 -  



( a )  by s i m p l i f y i n g  t h e  o f f e n c e s ,  and 

( b )  by r a t i o n a l i z i n g  t h e  b a s i s  of 
j u r i s d i c t i o n  of  magis t ra tes '  c o u r t s .  

I1 CLASSIFICATION OF OFFENCES 

A .  E x i s t i n g  c a t e g o r i e s  

1 1 .  The p r i n c i p a l  A c t ,  a s  w e l l  as  o t h e r  e x i s t ' i n g  
l e g i s l a t i o n  i n  t h i s  f i e l d ,  c o n t a i n s  a v a r i e t y  of  methods 
of c l a s s i f i c a t i o n .  Many of  t h e s e  c l a s s i f i c a t i o n s  owe 
t h e i r  o r i g i n  t o  a c c i d e n t s  of h i s t o r y .  ( 8 )  O f f e n c e s  of 
m a l i c i o u s  damage a re  t o  be found  i n  a number of s t a t u t e s .  
T h e r e  e x i s t s  much o v e r l a p p i n g  of  o f f e n c e s ,  b o t h  w i t h i n  
t h e  framework o f  m a l i c i o u s  damage, and w i t h  o t h e r  o f f e n c e s .  
The o v e r l a p  between ss. 7 and S of t h e  p r i n c i p a l  A c t  ( t h e  
l a t t e r  now r e p e a l e d  by t h e  C r i m i n a l  Law A c t  1967) i s  a n  
example of t h e  f i r s t  c a t e g o r y .  ( 9 )  
examples of o v e r l a p p i n g  p r o v i s i o n s  i n  o t h e r  l e g i s l a t i o n  
are  summarised i n  Appendix A. 

12.  The p r i n c i p a l  A c t  i n  t h e  main d i s t i n g u i s h e s  between 
damage by f i r e  and o t h e r  methods; 
p e r s o n  c a u s i n g  damage; and between t h e  d i f f e r e n t  t y p e s  of  
p r o p e r t y  damaged. Thus ss. 1 t o  7 d e a l  w i t h  i n j u r i e s  & 
f i r e  t o  b u i l d i n g s  and t h e i r  c o n t e n t s ;  ss. 42 and 45-47 
dea l  w i t h  s e t t i n g  f i r e  t o  and o t h e r w i s e  damaging s h i p s ;  
ss. 9 and 10 dea l  w i t h  i n j u r i e s  by e x p l o s i v e s ;  i n j u r i e s  
t o  b u i l d i n g s  by r i o t e r s  o r  t e n a n t s  are  dea l t  w i t h  i n  
ss. 1 1  and 13. A s  t o  t y p e s  of  p r o p e r t x ,  t h e  v a r i o u s  
c lasses  are: b u i l d i n g s  (ss. 1 t o  13); goods i n  p r o c e s s  
of manufac ture  and machinery (ss. 14 and 1 5 ) ;  c o r n ,  trees 
and v e g e t a b l e  p r o d u c t s  (ss. 16  t o  2 4 ) ;  f e n c e s  ( s .251 ;  
mines (ss.  26,  28 and 2 9 ) ;  sea and  r i v e r  banks and works 
on r i v e r s  and c a n a l s  (ss. 30 and 31);  ponds ( s . 3 2 ) ;  

The more i m p o r t a n t  

between c lasses  of  

- 

(8)  An example of such a n  a c c i d e n t  i s  t o  be found i n  a n  A c t  
" f o r  t h e  b e t t e r  and more e f f e c t u a l  P r o t e c t i o n  o f  
S t o c k i n g  Frames  . . . ' I ,  (1788) 28 Geo.3, c.55. The Preamble 
t o  t h i s  A c t  b e g i n s  "Whereas t h e  F r a m e s  f o r  making o f  
Framework - K n i t t e d  Pieces, S t o c k i n g s ,  and o t h e r  
Ar t i c l e s  ... are  v e r y  v a l u a b l e  and e x p e n s i v e  Machines . . ."  
T h e  A c t  i s  d i s c u s s e d  i n  Radzinowicz,  H i s t o r y  o f  t h e  
C r i m i n a l  Law, V o l . l . ,  pp. 479 t o  481, Compare s. 14 of 
t h e  p r i n c i p a l  A c t .  

( 9 )  See pa rag raph  13 below. 
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b r i d g e s ,  v i a d u c t s  and t o l l - b a r s  (ss, 33 and 34) ;  r a i l w a y  
e n g i n e s  o r  carr iages  and  te legraphs ( S S .  35 t o  38);  works 
of  a r t  ( s . 39 ) ;  c a t t l e  e t c .  (ss.  40 and 41);  s h i p s  
(ss. 42 and 45 t o  47) ; wrecks and sea-marks and wrecked 
goods (ss.  48 and 49) .  I n  a d d i t i o n ,  t he  A c t  creates  t h e  

o f f e n c e  of s e n d i n g  l e t t e r s  t h r e a t e n i n g  t o  d e s t r o y  h o u s e s ,  
b u i l d i n g s  o r  s h i p s  ( s .50 ) .  M a l i c i o u s l y  c a u s i n g  any o t h e r  
i n j u r y  n o t  o t h e r w i s e  p rov ided  f o r  i s  a l s o  a n  o f f e n c e  (s.51).  

13 . .  S e c t i o n  7 o f  t h e  p r i n c i p a l  A c t  ( s e t t i n g  f i r e  t o  
goods i n  b u i l d i n g s )  p r o v i d e s  a n  i n t e r e s t i n g  example of  t h e  

defects of p iecemeal  l e g i s l a t i o n  and of  e l a b o r a t e  
c l a s s i f i c a t i o n .  The o f f e n c e  c r e a t e d  i s  n o t  " m a l i c i o u s l y  
s e t t i n g  f i r e  t o  any goods i n  any b u i l d i n g ' ' ,  b u t  s e t t i n g  
f i r e  t o  goods i n  "such c i r c u m s t a n c e s  t h a t  i f  t h e  b u i l d i n g  
were t h e r e b y  se t  f i r e  t o  he  would be g u i l t y  of a n  o f f e n c e  
unde r  any of  t h e  p r e c e d i n g  s e c t i o n s " .  ( l o )  Those p r e c e d i n g  
s e c t i o n s  d e a l  w i t h  v a r i o u s  forms of a r s o n .  Thus t h e  

o f f e n c e  i s  s u b j e c t  t o  t h e  r e s t r i c t i o n  t h a t  t h e  d e f e n d a n t ' s  
men ta l  s t a t e  must r e l a t e  t o  t h e  b u i l d i n g  r a the r  t h a n  t h e  
goods.  ( I 1 )  
i n t e n d s  t o  damage t h e  b u i l d i n g ,  t h e  o f f e n c e  c r e a t e d  by s.7 
d i f f e r s  f rom t h e  o f f e n c e  of a t t e m p t i n g  t o  s e t  f i r e  t o  a 
b u i l d i n g  ( p r e v i o u s l y  s.8 of  t h e  p r i n c i p a l  A c t ,  now a t  

( 1 2 )  common l a w ) .  

I t  i s  n o t  e a s y  t o  see how, i f  t h e  o f f e n d e r  

B .  Related enac tments  - ( A s  t o  o v e r l a p s ,  see 
Appendix A )  

14. ( 1 )  Under t h e  Dockyards P r o t e c t i o n  A c t  1772, i t  
i s  a c a p i t a l  o f f e n c e  t o  s e t  f i r e  t o  o r  
o t h e r w i s e  t o  d e s t r o y  n a v a l  v e s s e l s  e t c .  

( 2 )  Under s . 2  of  t h e  Exp los ive  S u b s t a n c e s  A c t  
1583, i t  i s  a n  o f f e n c e  u n l a w f u l l y  and 
m a l i c i o u s l y  t o  c a u s e  a n  e x p l o s i o n  l i k e l y  
t o  endanger  l i f e  o r  p r o p e r t y .  Under s.3, 
i t  i s  a n  o f f e n c e  t o  a t t e m p t  t o  c a u s e  a n  
e x p l o s i o n ,  o r  t o  make o r  keep e x p l o s i v e s  
w i t h  i n t e n t  t o  endanger  l i f e  o r  p r o p e r t y .  

(10) The words u n d e r l i n e d  were s u b s t i t u t e d  by s . l O ( 1 )  and 
2nd S c h e d u l e ,  pa rag raph  7 ,  C r i m i n a l  Law A c t  1967. 

( 1 1 )  - R ,  v .  B a t s t o n e  (1864) 10 Cox C . C . 2 0 ;  R .  y. 7- C h i l d  (1871) 
L.R.  1 C.C.R.. 307; B. v.  Harr i s  (18827 15 Cox C.C.75. 

( 1 2 )  S.8 w a s  r e p e a l e d  by t h e  C r i m i n a l  Law A c t  1967. 
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(3) A number of s p e c i a l  enac tmen t s  dea l  d i r e c t l y  
o r  i n d i r e c t l y  w i t h  damage w i t h i n  t h e  s p e c i a l  
purview of  t h e  enac tments  i n  q u e s t i o n .  (13) 
There  a re  a l s o  numerous examples of bye-laws 
and l o c a l  A c t s  d e a l i n g  w i t h  p a r t i c u l a r  
i n s t a n c e s  o f  m a l i c i o u s  damage. 

(4) By s.9(l) of t h e  T h e f t  A c t  1968, "A p e r s o n  
i s  g u i l t y  of b u r g l a r y  i f  

( a )  he  e n t e r s  any b u i l d i n g  o r  p a r t  of a 
b u i l d i n g  as  a t r e s p a s s e r  and w i t h  
i n t e n t  t o  commit any such o f f e n c e  as  
i s  mentioned i n  s u b s e c t i o n  ( 2 )  below.. .It 

Amongst t h e  o f f e n c e s  l i s t e d  i n  s.9(2) i s  t h e  

do ing  of 

t t un lawfu l  damage t o  t h e  b u i l d i n g  o r  
a n y t h i n g  t h e r e i n . "  

( c f .  ss. 3 and 9 of  t h e  p r i n c i p a l  A c t ) .  
- Schedule  1 of t h e  T h e f t  A c t  d e a l s  w i t h .  t a k i n g  
o r  k i l l i n g  o r  a t t e m p t i n g  t o  t a k e  o r  k i l l  d e e r  
i n  e n c l o s e d  l a n d ,  and w i t h  t a k i n g  01' d e s t r o y i n g  
o r  a t t e m p t i n g  t o  take o r  d e s t r o y  any f i s h  i n  

( c f .  s.41 of t h e  p r i n c i p a l  A c t ) .  

w a t e r  which  i s  p r i v a t e  p r o p e r t y .  (14) 

(5) 7 P i r a x  ( 1 5 )  S e c t i o n  4 of t h e  Tokyo Convent ion  
Act 1967 d e f i n e s  p i r a c y  by r e f e r e n c e  t o  
Ar t i c l e  15 of t h e  Geneva Convent ion on t h e  
High S e a s  s i g n e d  on 29 th  A p r i l ,  1958, which 

(13) See e.g. Rai lway R e g u l a t i o n  A c t  1840, s.13; Railway 
R e g u l a t i o n  A c t , 1 8 4 2 ,  s.17; Railway C l a u s e s  C o n s o l i d a t i o n  
A c t  1845, ss. 105, 144, 152; Railways A c t  1921, s.50; 
B r i t i s h  T r a n s p o r t  Commission A c t  1949, s.56; L i g h t i n g  
& Watching A c t  1833, s,55; G a s  A c t  1948, Schedu le  3, 
parag raph  29; E l e c t r i c  L i g h t i n g  A c t  1882, s .22 ;  E lec t r i c  
L i g h t i n g  ( C l a u s e s )  A c t  1899, Schedule ,  p a r a g r a p h s  16, 17; 
Water A c t  1945, Schedule  3, parag raphs  60 t o  73; P o s t  
Off ice  A c t  1953, s.60; Firearms A c t  1968, s.16. T h i s  
l i s t  i s  n o t  e x h a u s t i v e .  

(Cmnd.2977) parag raphs  49 t o  55. 
There  e x i s t  a l s o  v a r i o u s  o t h e r  forms of s t a t u t o r y  p i r a c y ,  
which w e  are c o n s i d e r i n g  i n  t h e  c o n t e x t  of t h e  t e r r i t o r i a l  
e x t e n t  of t h e  c r i m i n a l  l a w  ( s e e  t h e  Law Cammission 's  
P u b l i s h e d  Working Pape r  No, 17, S u b j e c t  3. ) 

(14) See C r i m i n a l  Law R e v i s i o n  Committee,  E i g h t h  R e p o r t ,  1966 

(15) 
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r e a d s  as  fo l lows : -  

A r t i c l e s  
" P i r a c y  c o n s i s t s  of  any of t h e  f o l l o w i n g  
ac ts :  

Any i l l e g a l  ac t s  of v i o l e n c e ,  d e t e n t i o n  
o r  any a c t  of d e p r e d a t i o n ,  committed 
f o r  p r i v a t e  ends  by t h e  crew o r  t h e  
p a s s e n g e r s  of a p r i v a t e  s h i p  o r  a 
p r i v a t e  a i r c r a f t ,  a n d  d i rec ted :  
( a )  On t h e  h igh  s e a s ,  a g a i n s t  a n o t h e r  

s h i p  o r  a i r c r a f t ,  o r  a g a i n s t  
p e r s o n s  o r  p r o p e r t y  on board such  
s h i p  o r  a i r c r a f t ;  

( b )  Aga ins t  a s h i p ,  a i r c r a f t ,  p e r s o n s  
o r  p r o p e r t y  i n  a p l a c e  o u t s i d e  
t h e  j u r i s d i c t i o n  of any s t a t e ;  

Any a c t  of v o l u n t a r y  p a r t i c i p a t i o n  i n  
t h e  o p e r a t i o n  of a s h i p  o r  an  a i r c r a f t  
w i t h  knowledge of  f a c t s  making i t  a 
p i r a t e  s h i p  o r  a i r c r a f t ;  
Any a c t  of i n c i t i n g  o r  of i n t e n t i o n a l l y  
f a c i l i t a t i n g  a n  a c t  d e s c r i b e d  i n  sub- 
pa rag raph  ( 1 )  o r  sub-paragraph ( 2 )  of  
t h i s  Article." 

A r t i c l e  16 p r o v i d e s  t h a t  a c t s  of p i r a c y  
committed by a w a r s h i p ,  government s h i p  o r  
government a i r c r a f t  whose crew has mut in i ed  
and taken c o n t r o l  of t h e  s h i p  o r  a i r c r a f t  
are  ass imi la ted  t o  a c t s  committed by a 
p r i v a t e  s h i p .  
(Compare ss. 4 2 ,  4 5  and 4 6  of t h e  p r i n c i p a l  A c t ) .  

Because o f  i t s  i n t e r n a t i o n a l  c h a r a c t e r ,  w e  do n o t  i n  t h i s  
P a p e r  c o n s i d e r  p i r a c y  i n  r e l a t i o n  t o  m a l i c i o u s  damage, and 
we make no recommendations abou t  i t .  

C.  A s i m p l i f i e d  c l a s s i f i c a t i o n  

1 5 .' A v a r i e t y  of  approaches  c o u l d  be made t o  t h e  problem 
of c l a s s i f y i n g  o f f e n c e s  of  m a l i c i o u s  damage. One c o u l d  . 

select ,  f o r  example,  a c l a s s i f i c a t i o n  based upon t h e  agency 
by which t h e  damage i s  caused ,  o r  one r e l a t e d  t o  t h e  n a t u r e  
of t h e  t h i n g s  t o  be p r o t e c t e d ,  o r  one de te rmined  by a 
p e r s o n a l  r e l a t i o n s h i p  between t h e  o f f e n d e r  and t h e  p r o p e r t y  
damaged o r  one concerned w i t h  t h e  c i r c u m s t a n c e s  o r  r e s u l t s  
of t h e  o f f e n c e .  A l l  t h e s e  d i f f e r e n t  b a s e s  are  r e p r e s e n t e d  
i n  t h e  p r i n c i p a l  A c t  w i t h  t h e  common d i s a d v a n t a g e  o f  
m u l t i p l i c i t y  of p e n a l t i e s  and r e s t r i c t i o n s  on j u r i s d i c t i o n .  
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1 6 .  W e  take t h e  v iew t h a t  t h e  p r e s e n t  system of  
c l a s s i f i c a t i o n  which we have mentioned i s  overdue f o r  
s i m p l i f i c a t i o n .  I n d e e d ,  i t  w a s  t h i s  c o n s i d e r a t i o n  w h i c h ,  
among o t h e r s ,  l e d  t o  t h e  i n c l u s i o n  of t h i s  t o p i c  i n  o u r  
second programme o f  l a w  reform.  I n  t h e  view we t ake ,  we  
a re  suppor t ed  by compara t ive  e x p e r i e n c e .  Modern f o r e i g n  
Codes f i n d  i t  u n n e c e s s a r y  t o  f o r m u l a t e  compl i ca t ed  
p r o v i s i o n s  i n  r e l a t i o n  t o  o f f e n c e s  of  t h i s  k ind .  Some 
c l a s s i f i c a t i o n  (based  on t h e  n a t u r e  of t h e  p r o p e r t y  damaged 
and t h e  method used  f o r  i n f l i c t i n g  damage) i s  t o  be found 
i n  t h e  New Zealand C r i m e s  A c t  1961, ( 6, b u t  t h e  Norwegian 
P e n a l  Code ( 1 7 )  c o n t a i n s  a s i m p l e ,  comprehensive o f f e n c e ,  
w h i l e  t h e  Swedish P e n a l  Code(i 8 ) .  i s  s i m p l e r  s t i l l .  
American Law I n s t i t u t e ' s  d r a f t  Model P e n a l  Code has  a n  
o f f e n c e  of  " c a u s i n g  c a t a s t r o p h e " ,  which h a s  no d i r e c t  
c o u n t e r p a r t  i n  E n g l i s h  l a w .  We d i s c u s s  t h i s  o f f e n c e  i n  
p a r a g r a p h s  27 and 28 below. 

T h e -  

17. The essence of o f f e n c e s  of m a l i c i o u s  damage s h o u l d ,  
we t h i n k ,  b e ,  i n t e n t i o n a l  o r  reckless  ( 1 9 )  d e s t r u c t i o n  of  
o r  damage t o  t a n g i b l e  p r o p e r t y  ( i n  t h e  w i d e s t  sense) of  
a n o t h e r ,  D i s t i n c t i o n s  based on t h e  means of damage o r  
d e s t r u c t i o n  employed, such  a s  f i r e  o r  e x p l o s i o n ,  o r  t he  

n a t u r e  of  t h e  p r o p e r t y  o r  i t s  s i t u a t i o n  shou ld  be regarded 
( 2 0 )  ( i f  a t  a l l )  a s  r e l e v a n t  t o  a g g r a v a t i o n .  

18. T h e  c l a s s i f i c a t i o n  t h a t  w e  propose  l e a n s  towards  
s i m p l i c i t y ,  and goes  f u r t h e r  i n  t h a t  d i r e c t i o n  t h a n  t h e  

New Zealand  C r i m e s  A c t .  I t  may be compared w i t h  t h e  scheme 
o f  t h e  T h e f t  A c t ,  which  i s  summarised i n  Appendix B. We 
propose. t o  r educe  t h e  number of bas ic  o f f e n c e s  t o  two, of 
wh ich  t h e  second w i l l  be  more s e r i o u s  t h a n  t h e  f i r s t  and 
w i l l  c a r r y  h ighe r  maximum p e n a l t i e s .  They are:- 

S s .  294 t o  305, unde r  t h e  head ing  " C r i m i n a l  Damage". 
See  Appendix C .  Another  example of a n  i n t e r m e d i a t e  
p o s i t i o n  i s  t o  be found i n  t h e  New York S t a t e  P e n a l  
Law ( 1 9 6 5 ) ,  ss. 145 t o  150. 
1902 t o  1961.  See ss. 291 t o  294, "Vandal ismtt .  
1965. See  C h a p t e r  12 ,  ss.  1 ,  2 and 4.  See  Appendix C ,  
where these s e c t i o n s  a r e  reproduced ,  as  w e l l  a s  
C h a p t e r  13. 
See  S e c t i o n  I11 !'The Menta l  Element" ,  below. 
c f .  s.10 of t h e  T h e f t  A c t  1968 ( a g g r a v a t e d  b u r g l a r y ) .  
The general  scheme of t h e  A c t  i s  summarised i n  
Appendix B .  
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( 1 )  D e s t r u c t i o n  of o r  damage t o  t h e  p r o p e r t y  
of  a n o t h e r  

( 2 )  D e s t r u c t i o n  of  o r  damage t o  t h e  p r o p e r t y  
of  a n o t h e r  where t h e  o f f e n d e r  i n t e n d s  t o  
c a u s e  p e r s o n a l  i n j u r y  o r  i s  reckless i n  
t h a t  regard. 

C e r t a i n  s p e c i a l  cases need,  we t h i n k ,  s p e c i a l  t r e a t m e n t ,  
v i z :  

damage ( i n c l u d i n g  damage t o  t h e  o f f e n d e r ' s  
own p r o p e r t y )  w i t h  a d i s h o n e s t  i n t e n t ;  

s u b s i d i a r y  mat te rs ,  e.g., t h r e a t e n i n g  t o  
commit o f f e n c e s ,  and 

p o s s e s s i n g  mater ia ls  f o r  commit t ing  o f f e n c e s .  

The proposed o f f e n c e s  are  se t  o u t  i n  more d e t a i l  i n  t h e  
P r o v i s i o n a l  P r o p o s a l s  a t  t h e  end of  t h i s  Paper .  The above 
s h o r t  summary i s  no more t h a n  a n  i n d i c a t i o n  o f  how we 
t h i n k  t h a t  o f f e n c e s  of m a l i c i o u s  damage shou ld  be c l a s s i f i e d .  
The p r o p o s a l s  canno t  be u n d e r s t o o d  f u l l y  w i t h o u t  r e f e r e n c e  
t o  o t h e r  p a r t s  of  t h e  P a p e r ,  i n c l u d i n g  t h o s e  p a r t s  i n  which 
we  dea l  w i t h  t h e  men ta l  e lement  and w i t h  t h e  c o n c e p t  t h a t  
"a man may do w h a t  h e  l i k e s  w i t h  h i s  own p r o p e r t y " .  

19.  The  f a c t  t h a t  w e  have d i v i d e d  o f f e n c e s  o f  m a l i c i o u s  
damage i n t o  two main c a t e g o r i e s  ( ( 1 )  and ( 2 )  above)  g i v e s  
e f f ec t  t o  t h e  view t h a t  we have p r o v i s i o n a l l y  formed t h a t  
t h e  p o l i c y  of  t h e  c r i m i n a l  law i s  t o  se lec t  c e r t a i n  o f f e n c e s  
a s  a t t r a c t i n g  e x c e p t i o n a l l y  h i g h  maximum p e n a l t i e s ,  by 
r e a s o n  o f  t h e  f a c t  t h a t  t h o s e  o f f e n c e s  a re  accompanied by 
a g g r a v a t i n g  f a c t o r s .  There  a re  examples  of  t h i s  approach  
i n  t h e  T h e f t  A c t  1968, e .g . ,  i n  s e c t i o n s  7 t o  10 ( t h e f t ,  

r o b b e r y ,  b u r g l a r y  and a g g r a v a t e d  b u r g l a r y ) .  The l a s t  
t h ree  of  these may be s a i d  t o  be t h e f t  accompanied by 
a g g r a v a t i n g  c i r c u m s t a n c e s ,  We l i s t e d  t h e  c h o i c e  of p o s s i b l e  
a g g r a v a t i n g  f a c t o r s  i n  pa rag raph  15 above. I n  r e l a t i o n  t o  
m a l i c i o u s  damage, we have g i v e n  c o n s i d e r a t i o n  t o  t h r e e  
p o s s i b l e  t es t s ,  namely, t h e  means employed, t h e  v a l u e  of  
t h e  p r o p e r t y ,  and the  p o t e n t i a l  consequences.  We have 
p r o v i s i o n a l l y  s e l e c t e d  t h e  t h i r d  of t h e s e .  The t e s t  of  
means employed ra ises ,  we t h i n k ,  d i f f i c u l t i e s  o f  d e f i n i t i o n .  
T h e  most obv ious  a g e n t s  which  m i g h t  c a u s e  s e r i o u s  damage 

a re  f i r e  and e x p l o s i v e s .  But human i n g e n u i t y  does  n o t  
s t a n d  s t i l l ,  and we do n o t  t h i n k  t h a t  t o  s i n g l e  o u t  f i r e  
and e x p l o s i v e s  would be s u f f i c i e n t l y  comprehensive.  The 
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American Law I n s t i t u t e ' s  d r a f t  Model P e n a l  Code r e c o g n i z e s  
t h i s  d i f f i c u l t y ,  and h a s  made t h e  a t t e m p t  t o  be 

comprehensive.  Art .220.2(  l ) ,  which i s  t h e  r e l e v a n t  
p r o v i s i o n ,  i s  reproduced  i n  pa rag raph  27 below. I t  w i l l  
be seen t h a t  comprehens iveness  has been a c h i e v e d ,  b u t  
o n l y  by combining w i t h  a l i s t  of  ha rmfu l  a g e n t s  t h e  
a d d i t i o n a l  t e s t  of p o t e n t i a l  consequences .  A s  t o  t h e  
t es t  of v a l u e ,  i t  h a s  obv ious  d i s a d v a n t a g e s  consequent  
upon t h e  chang ing  v a l u e  of money. I n  a d d i t i o n ,  we doubt  
whe the r  a v a l u a t i o n  of t h e  p r o p e r t y  damaged i s  n e c e s s a r i l y  
co -ex tens ive  w i t h  t h e  rea l  s e r i o u s n e s s  o f  t h e  o f f e n c e .  A 
man may, f o r  example,  set f i r e  t o  a n e a r l y  v a l u e l e s s  t r ee ,  
knowing t h a t  there  i s  a r i s k  t h a t  a whole f o r e s t  may be 
d e s t r o y e d .  On t h e  o t h e r  hand, a man may d e s t r o y  two 
p a i n t i n g s ,  one v a l u e l e s s  and t h e  o t h e r  p r i c e l e s s ,  t h i n k i n g  
them bo th  t o  be of  l i t t l e  v a l u e .  The T h e f t  A c t  1968 has  

f i n a l l y  discarded tes ts  of v a l u e  i n  s p i t e  of  t h e i r  l o n g  
a s s o c i a t i o n  w i t h  t h e  l a w  of l a r c e n y .  

20. T h e , t e s t  o f  p o t e n t i a l  consequences  has ,  we t h i n k ,  
t he  mer i t  t h a t  i t  s i n g l e s  o u t  t h e  e s p e c i a l l y  blameworthy 
o f f e n d e r ,  whether t h e  f o r e s e e n  consequences  of  h i s  a c t i o n s  
o c c u r  o r  n o t .  Two d i f f e r e n t  c a t e g o r i e s  of  r e l e v a n t  
p o t e n t i a l  consequences  might be u s e d ,  namely, e x c e p t i o n a l l y  
s e r i o u s  damage t o  p r o p e r t y  and dange r  t o  p e r s o n a l  s a f e t y .  
I f ,  i n  t h e  c o u r s e  of  damaging p r o p e r t y ,  a n  o f f e n d e r  
f o r e s e e s  t h e  r i s k  of  w i d e r  damage t o  t h e  same o r  o t h e r  
p r o p e r t y ,  and ,  even  more, i f  he i n t e n d s  such  damage t o  
o c c u r ,  i t  seems on  p r i n c i p l e  r i g h t  t h a t  he shou ld  be 

s u b j e c t e d  t o  a h i g h e r  maximum p e n a l t y  t h a n  t h e  o f f e n d e r  
who f o r e s e e s  l i m i t e d  damage. 
p ropose  t h e  c r e a t i o n  of  such  a n  o f f e n c e .  T h e r e  are  two 
main r e a s o n s  f o r  t h i s .  The f i r s t  r e a s o n  i s  t h a t  w e  have 
been  unab,le t o  d e v i s e  a s a t i s f a c t o r y  t e s t  t o  d i s t i n g u i s h  
s e r i o u s  damage. We have c o n s i d e r e d ,  and re jec ted ,  such  
tes ts  as ,  a d i q t i n c t i o n  between rea l  and p e r s o n a l  p r o p e r t y .  
The a r t i f i c i a l i t y  of  such  a t e s t  may be i l l u s t r a t e d  by 

N e v e r t h e l e s s ,  we  do n o t  

c o n t r a s t i n g  t h e  case o f  one who d e s t r o y s  a chicken-coop 
(which may be r e a l  p r o p e r t y )  w i t h  anothe ' r  who d e s t r o y s  
a p r i c e l e s s  work of a r t .  Even i f  a comparison be made 
between a s e r i o u s  case i n  each of these c a t e g o r i e s ,  t h e  

d i s t i n c t i o n  i s ,  i n  o u r  view,  no more v a l i d .  Fo r  example,  
a man who d e s t r o y s  eve ry  p a i n t i n g  i n  t h e  N a t i o n a l  G a l l e r y  
seems t o  u s  no less d e s e r v i n g  of punishment t h a n  a man 
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who d e s t r o y s  t h e  g a l l e r y  i t s e l f .  I t  would be p o s s i b l e  t o  
d i s t i n g u i s h  t h e  more s e r i o u s  o f f e n c e  by u s i n g  words such 
a s  "widespread damage" o r  " e x c e p t i o n a l l y  s e r i o u s  damage". 
We have,  however, concluded t h a t  such words a r e  too  
imprec i se  t o  j u s t i f y  t h e i r  a d o p t i o n .  

21 0 We doubt  w h e t h e r  t he  d i f f i c u l t i e s  t h a t  we have j u s t  
d i s c u s s e d  cou ld  be overcome even by c a r e f u l  d r a f t i n g ,  b u t  
there i s  a second r eason  f o r  no t  a d o p t i n g  t h e  d i s t i n c t i o n  
based on w i d e r  damage t o  p r o p e r t y  t h a t ,  coupled w i t h  t h o s e  
d i f f i c u l t i e s ,  we f i n d  p e r s u a s i v e .  It i s  t h a t ,  i n  a n  a r e a  
a s  crowded a s  England and Wales, t h e  p r o b a b i l i t y  i s  t h a t  
a n  o f f e n d e r ,  i n  commit t ing a s e r i o u s  o f f e n c e  of damage t o  
p r o p e r t y ,  w i l l  r un  t h e  r i s k  of endanger ing  p e r s o n a l  s a f e t y .  
Thus,  i f  an o f f e n d e r  sets f i r e  t o  o r  blows up a b u i l d i n g ,  
o r  a c o l l e c t i o n  of  a r t  t r e a s u r e s ,  it w i l l  a lmost  c e r t a i n l y  
be t h e  f a c t  t h a t  pe r sons  f r e q u e n t  t h e  b u i l d i n g  o r  have 
access t o  t h e  c o l l e c t i o n .  When t h e  premises are  c l o s e d ,  
there w i l l  be night-watchmen and gua rds .  These a re  m a t t e r s  
of  such  common knowledge t h a t  t h e  o f f e n d e r  w i l l  be bound 
t o  be aware of them. Again,  a n  o f f e n d e r  who damages s l u i c e  
g a t e s  o r  t h e  l i k e  w i l l  be aware t h a t  any r i s k  of  f l o o d i n g  
which  h i s  a c t i o n s  create w i l l  be accompanied by a r i s k  of 
p e r s o n a l  i n j u r y  consequent  upon t h e  f l o o d i n g .  Accord ingly ,  
we conclude  t h a t . t h e  r i g h t  way t o  d i s t i n g u i s h  a more 
s e r i o u s  o f f e n c e  i s  t o  make i t  depend on t h e  i n t e n t i o n a l  
or r e c k l e s s  c r e a t i o n  of a r i s k  t o  p e r s o n a l  s a f e t y  d u r i n g  
t h e  c o u r s e  of a n  o f f e n c e  of  damaging p r o p e r t y .  Robbery, 
which  i s  t h e f t  accompanied by t h e  u s e  of f o r c e ,  (*'I and 
which a t t r a c t s  a maximum s e n t e n c e  of imprisonment f o r  
l i f e ,  i s  a n  example of ana logous  t r e a i m e n t .  Our proposed 
o f f e n c e  a t t r a c t s  t h e  same p e n a l t y ,  

, 

Arson 

22 Ou'r p r o v i s i o n a l  view i s  t h a t  t h e  word "arson" need 
no l o n g e r  be a l e g a l  term. W e  p ropose ,  i n  t h e  f i rs t  place, 
t o  a b o l i s h  common law a r s o n  (see paragraph 24 below).  
T h i s  i s  c o n s i s t e n t  w i t h  t h e  p o l f c y  of e l i m i n a t i n g  common. 
l a w  o f f e n c e s ,  of  which s e c t i o n  32 of t h e  T h e f t . A c t  1968 
i s  a n  example.  Arson a t  common l a w  i s ,  s t r i c t l y  speak ing ,  
t h e  o n l y  o f f e n c e  of t h i s  name known t o  E n g l i s h  l a w .  It 
i s  u n c e r t a i n  i n  i t 5  scope ,  b u t  seems t o  be l i m i t e d  t o  

( 2 1 )  T h e f t  A c t  1968, s.8. 
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b u r n i n g  h o u s e s ,  ou thouses  and b a r n s .  ( 2 2 )  The word Itarson' '  
i s  a t  p r e s e n t  u sed  i n  i n d i y t m e n t s  t o  d e s c r i b e  t h o s e  
o f f e n c e s  i n  t h e  p r i n c i p a l  A c t  which  re la te  t o  c a u s i n g  
damage by f i r e .  T h i s  pract ice  stems from t h e  p r e c e d e n t s  
i n  t h e  F i r s t  Schedule  t o  t h e  I n d i c t m e n t s  A c t  1915, and 
i n  Archbold .  These o f f e n c e s  a re  by no means comprehensive.  
The c a t e g o r i e s  of p r o p e r t y  a re  b u i l d i n g s  (ss. 1 t o  6 )  ; 
goods i n  b u i l d i n g s  ( s . 7 ) ;  c r o p s ,  p l a n t a t i o n s  and stacks 
(ss. 16 and 1 7 ) ;  c o a l m i n e s  ( s . 2 6 ) ;  s h i p s  (s .42).  I t  

- 

would n o t  be a r s o n  t o  se t  f i r e  t o  a motor  car  i n  t h e  open. 
I t  h a s  been  sugges t ed  t o  u s  t h a t  i t  would be wrong t o  abandon 
a concep t  which ,  i n  t h e  eyes o f  t h e  p u b l i c ,  c lear ly  
d i s t i n g u i s h e s  a p a r t i c u l a r  k i n d  o f  o f f e n d e r .  It i s  s a i d  

t h a t  it would be c u r i o u s  and c o l o u r l e s s  t o  describe b u r n i n g  
down a house  a s  " d e s t r o y i n g  p r o p e r t y t t ;  t h a t  a r s o n i s t s  are  , 

o f t e n  h i g h l y  r e c i d i v i s t ,  unbalanced  and i n  need of men ta l  
t r e a t m e n t ;  and t h a t  t h e  c o u r t s  would f i n d  i t  eas ie r  t o  
p i c k  o u t  such  p e r s o n s  i f ,  i n  t h e  r e c o r d  of p r e v i o u s  c o n v i c t i o n s ,  
such  c o n v i c t i o n s  were ( a s  a t  p r e s e n t )  r e a d i l y  i d e n t i f i a b l e  a s  
b e i n g  related t o  o f f e n c e s  committed by u s i n g  f i r e .  We 
e x p l a i n e d ,  i n  pa rag raph  1 9  above,  why we re ject  t h e  u s e  of  
f i r e  a s  a v a l i d  t e s t  of a g g r a v a t i o n .  I t  f o l l o w s  t h a t ,  i f  
a r s o n  i s  t o  be r e t a i n e d  a s  a separate o f f e n c e ,  i t  w i l l  e x i s t  
main ly  f o r  t h e  purpose  of i d e n t i f y i n g  a specif ic  t y p e  o f  
o f f e n d e r .  But we are  n o t  a t  p r e s e n t  convinced  t h a t  i t  i s  
n e c e s s a r y  t o  c o m p l i c a t e  t h e  s u b s t a n t i v e  l a w  m a i n l y  t o  p r o v i d e  
i n f o r m a t i o n  r e g a r d i n g  t h e  d i s p o s a l  of  o f f e n d e r s  ( such  as  
pyromaniacs) .  The k i n d  o f  i n f o r m a t i o n  which  p r o c e d u r e s  f o r  
i n fo rming  t h e  c o u r t s  of r e l e v a n t  d e t a i l s  o f  o f f e n d e r s '  r e c o r d s  
are  d e s i g n e d  t o  p r o v i d e  may need t o  be changed from t i m e  t o  
t i m e  i n  t h e  l i g h t  of  f u r t h e r  research. 

Over l app ing  p r o v i s i o n s  . 

23. We r e c o g n i z e  t h a t ,  i n  t h e  c o u r s e  of a l a w  r e fo rm 
p r o j e c t  re la ted t o  a p a r t i c u l a r  s u b j e c t ,  i t  i s  n o t  p o s s i b l e  
t o  a c h i e v e  a c o m p l e t e l y  l o g i c a l  sys tem whereby a l l  o v e r l a p p i n g  

( 2 2 )  See  R u s s e l l  on C r i m e ,  1 2 t h  ed. ,  pp. 1332 and 1333. 

W. Hur ley  and T.M. Monahan, t tArson: t he  c r i m i n a l  
and t h e  crimett (1969)  9 B r i t .  J. C r i m .  4. 
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is  e l i m i n a t e d .  (24)  
completed some o v e r l a p p i n g  may s t i l l  be i n e v i t a b l e  and 
indeed  d e s i r a b l e .  F o r  example,  unde r  o u r  proposed 
c l a s s i f i c a t i o n ,  a p e r s o n  may commit a n  o f f e n c e  by damaging 
( o r  a t t e m p t i n g  t o  damage) a b u i l d i n g  o r  a n y t h i n g  i n  i t .  
I f  t h e  d e f e n d a n t  e n t e r s  t h e  b u i l d i n g  as  a t r e s p a s s e r  w i t h  
i n t e n t  t o  c a r r y  o u t  h i s  pu rpose ,  he w i l l ,  a s  t h e  l a w  now 
s t a n d s ,  be g u i l t y  of b u r g l a r y ,  u n d e r  s . 9  of t h e  T h e f t  A c t  
1968. We do n o t  p ropose  t h a t  t h i s  o v e r l a p  shou ld  be 
e l i m i n a t e d ,  even  though t h i s  cou ld  e a s i l y  be done by 
d e l e t i n g  t h e  l a s t  e l e v e n  words i n  s . 9 ( 2 ) .  (25)  

proposed more s e r i o u s  o f f e n c e  ( p a r a g r a p h  6 6 ( b )  below) 
o v e r l a p s  w i t h  o f f e n c e s  a g a i n s t  t h e  pe r son .  

24. N e v e r t h e l e s s ,  t he re  i s  a w i d e  f i e l d  i n  which over-  
l a p p i n g  c a n ,  i n  o u r  v iew,  be  reduced .  Arson a t  common 
l a w  s h o u l d ,  we t h i n k ,  be a b o l i s h e d .  We see no need t o  
r e t a i n  t h e  o f f e n c e  c r e a t e d  by t h e  Dockyards P r o t e c t i o n  
A c t  1772, which  i s  i n  essence no more t h a n  a g g r a v a t e d  
m a l i c i o u s  damage. Those o f f e n c e s  wh ich  are  created by 
t h e  l e g i s l a t i o n  of  which examples  a re  g i v e n  i n  f o o t n o t e  (13 )  
above shou ld  d i s a p p e a r ,  ( 2 6 )  so f a r  a s  t h e y  re la te  t o  
d e l i b e r a t e  o r  reckless damage. Fo r  t h i s  pu rpose ,  we 
d i s t i n g u i s h  n e g l i g e n t  damage. A s  a g e n e r a l  p r i n c i p l e ,  
we t h i n k  t h a t ,  w h e r e a s  t h e  p r o p e r  p l a c e  f o r  p r o h i b i t i n g  
d e l i b e r a t e  o r  r e c k l e s s  damage t o  any k i n d  of p r o p e r t y  i s  
t h e  l a w  of m a l i c i o u s  damage, t h e  p r o h i b i t i o n  of p a r t i c u l a r  
k i n d s  o f  n e g l i g e n t  conduc t  wh ich  c a u s e s  o r  may c a u s e  
damage i n  p a r t i c u l a r  c i r c u m s t a n c e s  b e l o n g s  t o  r e g u l a t o r y  
l e g i s l a t i o n ,  such  as s.60 of t h e  P o s t  Office A c t  1953, 
which creates a summary o f f e n c e  o f  d o i n g  (amongst o t h e r  
t h i n g s )  " a n y t h i n g  l i k e l y  t o  i n j u r e  [a l e t t e r ]  box, 
[ t e l e p h o n e ]  k i o s k  o r  ... i t s  ... c o n t e n t s " .  

Even when t h e  c r i m i n a l  code i s  

Again,  o u r  

(24 )  I n  any  case, s.33 of t h e  I n t e r p r e t a t i o n  A c t  1889 ,un le s s  
a c o n t r a r y  i n t e n t i o n  appears,  p r e v e n t s  t h e  s a m e  c r i m i n a l  
a c t  f rom b e i n g  punished  twice u n d e r  d i f f e r e n t  A c t s . o r  
u n d e r  a n  A c t  and a t  common l a w .  

( 2 5 )  "and of d o i n g  u n l a w f u l  damage t o  t h e  b u i l d i n g  o r  a n y t h i n g  
t h e r e i n " .  

(26 )  A s  t o  o f f e n c e s  created by l o c a l  A c t s  and bye-laws, i t  may 
be a p p r o p r i a t e  t o  dea l  w i t h  t h e m  i n  t h e  way t h a t  o f f e n c e s  
o f  drunkenness  were d e a l t  w i t h  i n  s.91 of  t h e  C r i m i n a l  
J u s t i c e  A c t  1967, which c r e a t e d  a n  o f f e n c e  and gave  power 
t o  r e p e a l  t h e  l o c a l  Acts by s u b o r d i n a t e  l e g i s l a t i o n .  
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25. Another  matter wh ich  may p r o p e r l y  be l e f t  t o  

s p e c i a l  enac tmen t s  i s  t h e  r e g u l a t i o n  of  manufac ture  o r  
p o s s e s s i o n  of  s u b s t a n c e s  where  such manufac tu re  o r  
p o s s e s s i o n  i s  r ende red  u n l a w f u l  w i t h o u t  t h e  n e c e s s i t y  t o  
p rove  any s p e c i f i c  i n t e n t .  The l e g i s l a t i o n  c o n c e r n i n g  
e x p l o s i v e s  serves a s  a n  example.  S e c t i o n  4 of t h e  
E x p l o s i v e  S u b s t a n c e s  A c t  1883 p r o h i b i t s  t h e  u n l a w f u l  
making o r  p o s s e s s i o n  of e x p l o s i v e s .  The re  may be many 
u n l a w f u l  o b j e c t s  f o r  w h i c h  e x p l o s i v e s  are  made, and we  
recommend t h a t  s . 4  be r e t a i n e d ,  as w e l l  a s  s i m i l a r  
p r o v i s i o n s  i n  o t h e r  enac tmen t s .  On t h e  o t h e r  hand,  ss. 
2 and 3 of  t h e  same A c t  create  o f f e n c e s  which ,  t o  a 
c e r t a i n  e x t e n t ,  o v e r l a p  o f f e n c e s  of damage t o  p r o p e r t y  
o r  a t t e m p t s .  (27) 
t h i s  o v e r l a p .  

We t h i n k  i t  d e s i r a b l e  t o  e l i m i n a t e  

26. So f a r  as  t h e  Offences  Aga ins t  t h e  P e r s o n  A c t  1861 
i s  conce rned ,  o u r  proposed c l a s s i f i c a t i o n  r e d u c e s  
c o n s i d e r a b l y  t h e  area of  o v e r l a p p i n g .  The C r i m i n a l  Law 
R e v i s i o n  Committee w i l l  s h o r t l y  examine t h a t  A c t ,  and 
w i l l  no doub t  achieve a s i m p l i f i c a t i o n  which w i l l  r educe  
t h e  r ema in ing  o v e r l a p p i n g  p r o v i s i o n s .  

Caus ing  a c a t a s t r o p h e  

The American Law I n s t i t u t e ' s  d r a f t  Model P e n a l  Code 27. 
creates t h r e e  o f f e n c e s  u n d e r  t h i s  head:- (28 )  

( 1 )  Caus ing  c a t a s t r o p h e  
( 2 )  R i s k i n g  c a t a s t r o p h e  
(3)  F a i l u r e  t o  p r e v e n t  c a t a s t r o p h e .  

I n  each case,  t h e  m e n t a l  e lement  i s  i n t e n t i o n  o r  
r e c k l e s s n e s s .  

By Ar t .220 .2(1) : -  

"Causing C a t a s t r o p h e .  A pe r son  who c a u s e s  a 
c a t a s t r o p h e  by e x p l o s i o n ,  f i r e ,  f l o o d ,  a v a l a n c h e ,  
c o l l a p s e  of  b u i l d i n g ,  release o f  p o i s o n  gas, 
r a d i o a c t i v e  mater ia l  o r  o t h e r  ha rmfu l  o r  
d e s t r u c t i v e  f o r c e  o r  s u b s t a n c e ,  o r  by any o t h e r  
means o f  c a u s i n g  p o t e n t i a l l y  widesp read  i n j u r y  
o r  damage, commits a f e l o n y  of  t h e  second d e g r e e ,  
i f  he  does  so p u r p o s e l y  o r  knowingly,  o r  a 
f e l o n y  of  t h e  t h i r d  d e g r e e  i f  he d o e s  so 
r e c k l e s s l y  

(27)  See  pa rag raph  1 4 ( 2 )  above. 
(28)  S.220.2 
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By A r t . 2 2 0 . 2 ( 2 ) : -  

"R i sk ing  C a t a s t r o p h e .  A p e r s o n  i s  g u i l t y  of 
a misdemeanor i f  h e  r e c k l e s s l y  creates a r i s k  
of  c a t a s t r o p h e  i n  t h e  employment of  f i r e ,  
e x p l o s i v e s  o r  o t h e r  dangerous  means l i s t e d  i n  
s u b s e c t i o n  ( 1 )  .I1 

28. It  has  been sugges t ed  t o  u s  t h a t  t h e  d r a f t  Model 
P e n a l  C o d e ' s  o f f e n c e s  of  c a u s i n g  and r i s k i n g  c a t a s t r o p h e  
might w i t h  advan tage  be adop ted  i n  E n g l i s h  l e g i s l a t i o n .  
On t h e  whole we are  n o t  i n  f a v o u r  of t a k i n g  t h i s  c o u r s e .  
We d o ,  however, p ropose  t h e  c r e a t i o n  o f  a new o f f e n c e ,  
which we have summarised and numbered ( 2 )  i n  pa rag raph  
18 above. T h i s  o f f e n c e  l o o k s  t o '  i n t e n t i o n  t o  cause  
p e r s o n a l  i n j u r y  o r  r e c k l e s s n e s s  i n  t h a t  regard i n  t h e  
c o u r s e  of  damaging p r o p e r t y .  Given t h e  proposed  maximum 
t e r m  of imprisonment ,  we t h i n k  t h a t  t h e  c o u r t s  would be 
ab le  t o  d e a l  a d e q u a t e l y  w i t h  cases where  t h e  p o t e n t i a l l y  
d i s a s t r o u s  n a t u r e  of t h e  o f f e n c e  c a u s e s  u n u s u a l  p u b l i c  
conce rn ,  Like t h e  American Draf t ,  o u r  proposed  o f f e n c e  
s i n g l e s  o u t  f o r  s p e c i a l  a t t e n t i o n  conduct  w h i c h  t o  t h e  
d e f e n d a n t ' s  knowledge i s  e x c e p t i o n a l l y  dangerous .  The 
real  p o i n t s  of  d i f f e r e n c e  between t h e  d r a f t  Model P e n a l  
Code o f f e n c e s  and o u r  p r o p o s a l s  are ,  f i rs t ,  t h a t  we  have  
e l i m i n a t e d  t h e  need t o  c o n s i d e r  t h e  character of  t h e  means 
employed a g a i n s t ,  t h e  p r o p e r t y  damaged; and ,  s econd ly ,  
t h a t  o u r  approach  more c l e a r l y  emphas izes  p o t e n t i a l  
ra ther  t h a n  a c t u a l  consequences  and t h u s  a c c o r d s  w i t h  
t h e  w i d e l y  accepted p r i n c i p l e  t h a t ,  i n  g e n e r a l ,  c r i m i n a l i t y  
shou ld  depend on b lamewor th iness  ra ther  t h a n  on r e s u l t s .  

Th ings  capable of  b e i n g  damaged 

29. A s  we have already ment ioned ,  we p ropose ,  i n  t h e  

r a t i o n a l i z e d  g roup  of  o f f e n c e s ,  t o  i n c l u d e  any k i n d  of  
t a n g i b l e  p r o p e r t y .  To t h i s  g e n e r a l  r u l e  there must ,  we 
t h i n k ,  be e x c e p t i o n s  i n  t h e  f i e l d  of " p r o d u c t s  of t h e  
realty".  We s u g g e s t  f o r  c o n s i d e r a t i o n  t h a t  t h e  scheme 
c o n t a i n e d  i n  s.4 of  t h e  T h e f t  A c t  1968 be a d o p t e d ,  
d i s c a r d i n g  t h e  "commercial" t e s t ,  wh ich  seems t o  u s  n o t  
r e l e v a n t  t o  t h e  s u b j e c t  of m a l i c i o u s  damage. ' 

Thus we s u g g e s t  t h a t : -  

Damaging c u l t i v a t e d  p l a n t s  of a l l  
a n  o f f e n c e ,  whether  t h e  p l a n t  a s  a whole 
mere ly  i t s  f o l i a g e ,  f l o w e r s  o r  f r u i t .  

k i n d s  shou ld  be 

i s  damaged o r  
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D a m a g i n g  o n l y  t h e  f o l i a g e ,  f l o w e r s  o r  f r u i t  o f  w i l d  

p l a n t s  should  n o t  be a n  o f f e n c e  of mal ic ious damage, 
though it  may be a n  o f f e n c e  u n d e r  p a r t i c u l a r  enac tmen t s  
p r o t e c t i n g  t h e  c o u n t r y s i d e .  (29) 

Damaging w i l d  p l a n t s ,  ( e x c e p t  mushrooms) ('O) where 
t h e  p l a n t  i t s e l f  i s  damaged, shou ld  be a n  o f f e n c e .  

Damaging - w i l d  a n i m a l s  i n  t h e  w i l d  s t a t e  s h o u l d  n o t  
be a n  o f f e n c e  of m a l i c i o u s  damage, Damage t o  such  a n  
an ima l  shou ld  be d e a l t  w i t h  u n d e r  t h e  enac tmen t s  r e l a t i n g  
t o  poaching  and t o  t h e  p r o t e c t i o n  of an ima l s .  (31 1 

Damaging w i l d  a n i m a l s  w h i c h  have  been reduced i n t o  
p o s s e s s i o n ,  should  be a n  o f f e n c e .  (32) 

P r o p e r t y  of a n o t h e r  

30. The p r e s e n t  l a w  i s  t h a t ,  f o r  t h e  p u r p o s e s  of  t h e  
l a w  of  m a l i c i o u s  damage, a p e r s o n  may be c o n v i c t e d  o f  
damaging a t a n g i b l e  o b j e c t  i f  some o t h e r  p e r s o n  has a n  
i n t e r e s t  i n  i t .  (33) 
r e t a i n e d .  We a p p r e c i a t e  t h a t  t h e r e  may s t i l l  be  anomal ies .  
F o r  example,  the vendor  i n  a sale  on c r e d i t  h a s  no r i g h t  i n  
t h e  p r o p e r t y  s o l d  o t h e r  t h a n  t h e  c o n t r a c t u a l  r i g h t  t o  
r e c o v e r  t h e  pu rchase  p r i c e .  H i s  p o s i t i o n  i s  c o n t r a s t e d  
w i t h  t h a t  o f  t h e  t tvendor t l  i n  a h i r e - p u r c h a s e  t r a n s a c t i o n .  
The anomal ies  i n h e r e n t  i n  t h i s  d i s t i n c t i o n  run  r i g h t  
t h rough  t h e  l a w .  (34) 

We propose  t h a t  t h i s  concep t  be 

An a t t e m p t  t o  b r i n g  i n  t o  t h e  l a w  of  

(29) e.g., by bye-laws made u n d e r  N a t i o n a l  Parks  and Access 

(30) c f .  Gardner  v ,  Mansbridge (1887) 19 Q.B.D.  217. Damaging 
t o  t h e  C o u n t r y s i d e  A c t  1949, s.90. 

w i l d  mushrooms he ld  n o t  t o  be a n  o f f e n c e  of m a l i c i o u s  
damage where there w a s  no damage t o  t h e  realty."Mushroomtt 
i n c l u d e s  any  fungds .  S e e  T h e f t  A c t  1968, s.4(3). 

(31) c f .  T h e f t  A c t  1968, Schedu le  l . ,  f o r  wh ich  see pa rag raph  
14(5) above. See a l s o  t h e  enac tments  l i s t e d  i n  S t o n e ' s  
J u s t i c e s '  Manual, 100 th  e d i t i o n ,  pp. 1234 t o  1253. 

(32) c f .  T h e f t  A c t  1968, s.4(4). 
(33) For  t h e  p u r p o s e s  of  t h e  T h e f t  A c t  1968, s.5(1), p r o p e r t y  

i s  rega rded  a s  "be long ing  t o  any p e r s o n  h a v i n g  p o s s e s s i o n  
o r  c o n t r o l  of i t ,  o r  hav ing  i n  i t  any p r o p r i e t a r y  r i g h t  
o r  i n t e r e s t . .  . It  

T h i s  f i e l d  of  t h e  law i s  a t  p r e s e n t  u n d e r  r ev iew by t h e  
I n t e r d e p a r t m e n t a l  Committee on P e r s o n a l  C r e d i t  unde r  t h e  
cha i rmansh ip  of Lord Crowther .  

(34) 
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m a l i c i o u s  damage t h e  p u r c h a s e r  i n  a sa le  on c r e d i t  who 
damages t h e  goods so purchased  would ra ise  t h e  problem 
of t h e  o u t r i g h t  p u r c h a s e r  who f i n a n c e s  t h e  pu rchase  by 
means of a p r i v a t e  l o a n .  

I11 THE MENTAL ELEMENT 

A. I n t r o d u c t i o n  

31 It w i l l  be a p p r e c i a t e d  t h a t ,  c o n c u r r e n t l y  w i t h  t h e  
p r e s e n t  r ev iew,  t h e  Working P a r t y  which i s  a s s i s t i n g  t h e  

Law Commission i n  t h e  t a sk  of  C o d i f i c a t i o n  of  t h e  C r i m i n a l  
Law i s  engaged i n  f o r m u l a t i n g  d r a f t  p r o p o s i t i o n s  on t h e  
m e n t a l  e lement  i n  crime, f o r  t h e  purpose  of  P a r t  I o f  t h e  

Code, For t h e  p r e s e n t  p u r p o s e ,  we assume t h a t  t h e  
t r a d i t i o n a l  e l e m e n t s  of i n t e n t i o n ,  knowledge and reckless- 
n e s s  ( i n  t h e  s e n s e  of f o r e s i g h t  and disregard of  
consequences  o r  awareness and disregard of  t h e  l i k e l i h o o d  
of t h e  e x i s t e n c e  of c i r c u m s t a n c e s )  w i l l  c o n t i n u e  t o  be 
r e q u i r e d  f o r  s e r i o u s  crime. S e r i o u s  crime i s  here used  i n  
c o n t r a s t  w i t h  t h e  area commonly described by t h e  e x p r e s s i o n  
t t r e g u l a t o r y  o f f e n c e s t t  i n  which t h e  t e s t  o f  c u l p a b i l i t y  may 
be based on  n e g l i g e n c e  ( i n  t h e  s e n s e  of f a i l u r e  t o  reach 
a r e a s o n a b l e  s t a n d a r d  of  c a r e ) ,  o r  t h e  o f f e n c e  may be one 
of more o r  less s t r i c t  l i a b i l i t y .  

B. The m e n t a l  e lement  i n  t h e  e x i s t i n g  l a w  

32 Most of t h e  o f f e n c e s  unde r  t h e  p r i n c i p a l  A c t  r e q u i r e  
t h e  d e f e n d a n t  t o  have ac ted  " u n l a w f u l l y  and m a l i c i o u s l y " .  
The re  are ,  however, v a r i a n t s ,  v i z : -  

( a )  A l t e r n a t i v e  words: 

( i )  O b s t r u c t i n g  e n g i n e s  o r  carriages on 
rai lways by any u n l a w f u l  a c t  o r  by 

any w i l f u l  omiss ion  o r  n e g l e c t .  ( s . 3 6 ) .  

(ii) S e c t i o n  14 of  t h e  C r i m i n a l  J u s t i c e  
A d m i n i s t r a t i o n  A c t  1914 ( a s  re -enac ted  
by t h e  M a l i c i o u s  Damage A c t  1964) u s e s  
t h e  formula  t t w i l f u l l y  o r  m a l i c i o u s l y t t .  
T h i s  e x p r e s s i o n  i s  a l so  found i n  
s e c t i o n  1 .  of t h e  M a l i c i o u s  Damage A c t  
1812 which  deals w i t h  s e t t i n g  f i r e  t o  
f a c t o r i e s  and machinery.  

* 
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( b )  ( i )  A s i m p l e  f o r m u l a t i o n  o f  knowledge and 
i n t e n t :  making o r  knowingly h a v i n g  
i n s t r u m e n t s  w i t h  i n t e n t  t h e r e w i t h  t o  
commit o r  e n a b l e  a n o t h e r  t o  commit 
one of  t h e  o f f e n c e s  unde r  t h e  p r i n c i p a l  

A c t  ( s .54) .  

(ii) Knowing t h e i r  c o n t e n t s  s e n d i n g ,  
d e l i v e r i n g  o r  u t t e r i n g  e t c .  l e t t e r s  
t h r e a t e n i n g  t o  burn  o r  d e s t r o y  s p e c i f i e d  
forms of p r o p e r t y  (s .50) .  

( c )  A d d i t i o n a l  words r e q u i r i n g  a n  u l t e r i o r  i n t e n t :  

(i) S e t t i n g  f i r e  t o  b u i l d i n g s  w i t h  i n t e n t  t o  
i n j u r e  o r  d e f r a u d  ( s . 3 ) .  A s  t o  s.7 see 
pa rag raph  13 above.  

( i i )  Us ing  e x p l o s i v e s  w i t h  i n t e n t  t o  d e s t r o y  
o r  damage p r o p e r t y  (s.10). 

( i i i )  Damaging w i t h  i n t e n t  t o  d e s t r o y  o r  r e n d e r  
u s e l e s s  t e x t i l e  machinery and goods and 
o t h e r  machinery (ss. 14 and 1 5 ) .  (See  

and 4 6 ,  where s i m i l a r  words are  u s e d ) .  
a l s o  S S .  23 ,  24, 28, 29, 31, 3 3 ,  35, 45 

3 3 .  . The e s s e n t i a l  men ta l  e lement  i n  t h e  e x i s t i n g  m a l i c i o u s  

damage o f f e n c e s  would seem t o  be:- 

( a )  I n  a l l  cases i n t e n t  t o  do the  f o r b i d d e n  a c t  o r  
r e c k l e s s n e s s  i n  r e l a t i o n  t o  i t s  f o r e s e e n  
consequences ,  (35) wha teve r  t y p e  of v a r i a n t  i n  
e x p r e s s i o n  i s  used .  ( 3 6 )  
down i n  - R.  v .  Cunningham, which w a s  a 
p r o s e c u t i o n  unde r  s . 2 3  of t h e  O f f e n c e s  a g a i n s t  
t h e  P e r s o n  A c t  1861, are  r e l e v a n t  t o  t h e  
meaning of t h e  word t t m a l i c i o u s l y ' t  which a p p e a r s  
t h roughou t  t h e  p r i n c i p a l  A c t ,  a s  t h e  f o l l o w i n g  

C r i m i n a l  Appeal shows:- 

The p r i n c i p l e s  l a i d  

, passage  from t h e  judgment of t h e  C o u r t  of 

( 3 5 )  Knowledge of  o r  b e l i e f  i n  c i r c u m s t a n c e s  may a l s o  be 
r e l e v a n t ,  e.g., i n  p o s s e s s i o n  of i n s t r u m e n t s  f o r  u se  
i n  commit t ing  o f f e n c e s .  

(36)  E. v .  Cunningham [1957] 2 Q.B. 396,  a n d  cases t h e r e i n  
c i t e d .  The p a s s a g e  i n  t h e  1 6 t h  e d i t i o n  of Kennx 
c o n t a i n e d  i n  o u r  c i t a t i o n  from t h i s  case i s  r e p e a t e d  
i n  t h e  c u r r e n t  ( 1 9 t h )  e d i t i o n  a t  p. 211. 
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"We have a l s o  c o n s i d e r e d  ... t h e  
f o l l o w i n g  p r i n c i p l e ,  w h i c h  w a s  
propounded by t h e  l a t e  P r o f e s s o r  
C.S,Kenny i n  t h e  f i rs t  e d i t i o n  of 
h i s  O u t l i n e s  o f  t h e  C r i m i n a l  Law 
p u b l i s h e d  i n  1902 and repeated a t  
p .  186 of  tile 16 th  e d i t i o n  e d i t e d  
by Mr J.W. Cec i l  Turne r  and 
p u b l i s h e d  i n  1952: ' I n  any 
s t a t u t o r y  d e f i n i t i o n  of  a crime, 
malice must be t a k e n  n o t  i n  t h e  
o l d  vague s e n s e  of wickedness  i n  
g e n e r a l  b u t  as r e q u i r i n g  e i t h e r  
( 1 )  a n  a c t u a l  i n t e n t i o n  t o  do t h e  
p a r t i c u l a r  k i n d  of harm t h a t  w a s  
done; o r  ( 2 ) e c k l e s s n e s s  a s  t o  
whe the r  such  harm should  o c c u r  o r  
n o t  ( i . e .  t h e  accused  has f o r e s e e n  
t h a t  t h e  p a r t i c u l a r  k i n d  o f  harm 
might  be done and y e t  h a s  gone on 
t o  take t h e  r i s k  of  i t ) .  It i s  
n e i t h e r  l i m i t e d  t o  n o r  does  it 
indeed  r e q u i r e  any ill w i l l  towards 
t h e  pe r son  i n j u r e d . .  . ' We t h i n k  
t h a t  t h i s  i s  a n  a c c u r a t e  s t a t e m e n t  
of  t h e  l a w . "  

It i s  of  t h e  essence of a l l  m a l i c i o u s  damage 
o f f e n c e s  t h a t  t h e y  i n v o l v e  d e s t r u c t i o n  o r  
damage o r  r i s k  of damage t o  p r o p e r t y .  I n t e n t  
o r  r e c k l e s s n e s s  i s  t h e r e f o r e  re la ted t o  these 
consequences .  I t  f o l l o w s  t h a t  t h e  u s e  of 
words such  as  " i n t e n t  t o  d e s t r o y  o r  damage 
o r  render  u s e l e s s t t  adds n o t h i n g  u s e f u l  t o  
a m e n t a l  e lement  i n t r o d u c e d  by fewer words,  
and has  indeed  t h e  p a r a d o x i c a l  e f f e c t  of 
r e s t r i c t i n g  i t .  

Where, on t h e  o t h e r  hand p e r s o n s  d e s t r o y  o r  
damage t h e i r  own p r o p e r t y  ( u s u a l l y  w i t h  t h e  
o b j e c t  of d e f r a u d i n g  a n  i n s u r a n c e  company), 
t h e  e x i s t i n g  l a w  i s  t h a t  an  u l t e r i o r  i n t e n t  
i s  n e c e s s a r y ,  and we would r e t a i n  t h e  n e c e s s i t y  
f o r  such  i n t e n t .  We d i s c u s s  t h e  m e n t a l  e l emen t  
i n  t h i s  c l a s s  o f  case i n  paragraphs 36 t o  40 
be low.  

A s i m p l i f i e d  approach  

34 We shou ld  l i k e  t o  a c h i e v e  s i m p l i c i t y  and c l a r i t y  i n  
r e l a t i o n  t o  t he  m e n t a l  e lement .  I n  p a r t i c u l a r ,  we- t h i n k  
t h a t  t h e  u s e  of t e c h n i c a l  w o r d s  such  as  " m a l i c i o u s l y t t  
shou ld  be avo ided ,  i f  o n l y  because such  words g i v e  t h e  

i m p r e s s i o n  t h a t  t h e  m e n t a l  e lement  d i f f e r s  from t h a t  which 
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i s  imposed i n  o t h e r  o f f e n c e s  r e q u i r i n g  t r a d i t i o n d l  mens 
U_ rea. - R. v .  Cunningham makes it c lear  t h a t  any such 
i m p r e s s i o n  i s  f a l s e  on t h e  l a w  a s  i t  s t a n d s .  Fu r the rmore ,  
t h e  word " m a l i c i o u s l y "  conveys t h e  i m p r e s s i o n  t h a t  some 
i l l - w i l l  i s  n e c e s s a r y  a g a i n s t  t h e  p e r s o n  whose p r o p e r t y  
i s  damaged. It  i s  presumably f o r  t h i s  r e a s o n  t h a t  s.58 
of t h e  p r i n c i p a l  A c t  spec i f i ca l ly  e x c l u d e s  t h e  n e c e s s i t y  
f o r  such  i l l - w i l l .  But Cunningham makes i t  c lear  t h a t  
s.58 i s  u n n e c e s s a r y .  On a n a l y s i s ,  i t  w i l l  be s e e n  t h a t ,  
i n  t h e  p r i n c i p a l  A c t :  

( a )  t h e  men ta l  e lement  i s ,  i n  g e n e r a l ,  i n t e n t i o n  
o r  r e c k l e s s n e s s  i n  r e l a t i o n  t o  prescr ibed 

consequences ;  

( b )  t he re  a re  cases i n  which knowledge of 
c i r c u m s t a n c e s  i s  a n  i n g r e d i e n t  i n  t h e  
o f f e n c e  ; 

( c )  cases where o f f e n d e r s  have a n  o b j e c t  f o r  
t h e i r  i n t e n d e d  conduct  g o i n g  beyond 
de l ibe ra t e  o r  reckless d e s t r u c t i o n  o r  
damage ( e . g . ,  t o  i n j u r e  o r  d e f r a u d )  r e c e i v e  
spec ia l  t r e a t m e n t .  

Our p r o v i s i o n a l  p r o p o s i t i o n s ,  which are se t  o u t  i n  
p a r a g r a p h s  66  and 67 below, a re  des igned  t o  adhere t o  t h i s  
p a t t e r n .  (37 )  

I V  MISCELLANEOUS PROBLEMS 

A. I n t r o d u c t i o n  

35 The t o p i c s  w i t h  which we deal i n  t h i s  s e c t i o n  o f  t h e  
Pape r  are  n o t  e a s y  t o  c l a s s i f y .  

Damage t o  t h e  d e f e n d a n t ' s  own p r o p e r t y  i s  a problem 
i n  r e l a t i o n  t o  which b o t h  d e f i n i t i o n  and t h e  m e n t a l  e lement  
are  r e l e v a n t .  

C l a i m  of  r i g h t  a s  a d e f e n c e  b e l o n g s  t o  t h e  f i e l d  o f  
j u s t i f i c a t i o n  and excuse ,  b u t  i t  a l s o  bears on j u r i s d i c t i o n ,  
because  of  t h e  r u l e  t h a t  d i s p u t e  of t i t l e  o u s t s  the  
j u r i s d i c t i o n  o f  magistrates.  

O u s t e r  o f  . j u r i s d i c t i o n  i s  a problem t h a t  we  d i s c u s s  
i n  S e c t i o n  V,  below. 

(37) But a s  t o  p e r s o n a l  i n j u r y ,  see pa rag raph  37 below. 
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The p o s i t i o n  of  spouses  who damage each  o t h e r ' s  
p r o p e r t y  a l s o  needs  mention.  

B .  Damage t o  o n e ' s  own p r o p e r t y  

The g e n e r a l  r u l e  i n  t h e  l a w  of  m a l i c i o u s  damage i s  36 * 
t h a t  a man may do what  he l i k e s  w i t h  h i s  own p r o p e r t y ,  

It i s  a n  o f f e n c e  t o  se t  f i r e  t o  spec i f ied  b u i l d i n g s  ( b u t  
no t  a l l  b u i l d i n g s )  w i t h  i n t e n t  t o  i n j u r e  o r  d e f r a u d ,  even 
i f  t h e  b u i l d i n g s  are i n  t h e  d e f e n d a n t ' s  p o s s e s s i o n  ( s . 3 ) ;  
f o r  t e n a n t s  t o  i n j u r e  f i x t u r e s  i n  t h e  houses  they occupy 

( s . 1 3 ) ;  
A c t ,  even i f  t h e  d e f e n d a n t  i s  i n  p o s s e s s i o n  of t h e  
p r o p e r t y  i n j u r e d  ( s . 5 9 ) .  These  types  of c a s e s ,  however, 
seem t o  be w i t h i n  t h e  scope  of t h e  g e n e r a l  p r i n c i p l e .  

p rovided  t h a t  h e - d o e s  n o t  i n j ' u r e  t h e  r i g h t s  of o t h e r s .  ( 3 8 )  

and t o  do a n y t h i n g  p r o h i b i t e d  by t h e  p r i n c i p a l  

3 7 .  W e  t h i n k  i t  r i g h t  t h a t  i t  should be a n  o f f e n c e  t o  
damage o n e ' s  own p r o p e r t y ,  p rovided  t h a t  t h e  damage is 
done w i t h  a n  u l t e r i o r  i n t e n t .  By ' ! u l t e r i o r  i n t e n t " ,  we  
do no t  mean i n t e n t i o n  t o  c a u s e  p e r s o n a l  i n j u r y ,  (which,  

e.g., i n  s.3 of  t h e  p r i n c i p a l  A c t ,  t h e  p r e s e n t  l a w  does)  
because we t h i n k  t h a t  i n  such cases the  real  o f f e n c e  i s  
a n  o f f e n c e  a g a i n s t  t h e  pe r son  and t h e  damage t o  t h e  
o f f e n d e r ' s  own p r o p e r t y  i s  merely t h e  means employed t o  
e f f e c t  i t ,  

38 A s  t o  ini jury o t h e r  t h a n  p e r s o n a l  i n j u r y ,  two 
a l t e r n a t i v e  c o n c e p t s  a r e  p o s s i b l e .  These a l t e r n a t i v e s  
are t h e  e x p r e s s i o n s  " d i s h o n e s t l y "  o r  " w i t h  i n t e n t  t o  
d e f r a u d " .  The l a t t e r  e x p r e s s i o n  now seems t o  mean, a t  a l l  
e v e n t s  f o r  t h e  pu rposes  of t h e  l a w  o f  f o r g e r y  " w i t h  i n t e n t  
t o  i n f r i n g e  r i g h t s  o r  o b s t r u c t  d u t i e s " .  (39 )  
" d i s h o n e s t l y "  i s  used  i n  t h e  The f t  A c t  1968. It i s  no t  
d e f i n e d ,  b u t ,  i n  two places (40) i t  is  l i m i t e d  by 
a d d i t i o n a \ l  words " w i t h  a v iew t o  g a i n  f o r  h imsel f  o r  
a n o t h e r  o r  w i t h  i n t e n t  t o  cause  l o s s  t o  ano the r " .  
s . 3 4 ( 2 )  "ga in"  and ' t l o s s l '  mean g a i n  and l o s s  i n  money o r  
p r o p e r t y ) .  So l i m i t e d ,  we t h i n k  t h a t  i t s  meaning i s  clear .  

1 

The word 

(By 

( 3 8 )  See Breeme's Case  (1780)  2 East P.C.1026, and t h e  

( 3 9 )  Welham v. D.P.P. [1961]  A.C. 103. See a l s o  E. v .  S i n c l a i r  
o t h e r  cases c i t e d  a t  pp .  1026 t o  1031. 

-1 3 All E.R. 241. c f .  E. v.  Manners-Astley [1967]  
3 A l l  E.R. 899. 

(4.0) S e c t i o n s  17 and 20. See a l s o  s.21.  
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F o r  t h e  t i m e  be ing ,  t h e r e f o r e ,  we adopt  t he  l i m i t e d  

e x p r e s s i o n ,  so t h a t  t h e  pe r son  who d e s t r o y s  o r  damages 
h i s  own p r o p e r t y  w i l l  be g u i l t y  of a n  o f f e n c e  i f  h e  does  
s o  d i s h o n e s t l y  for t h e  purpose of making g a i n  o r  caus ing  
l o s s  t o  a n o t h e r  i n  money o r  p r o p e r t y ,  ( 4 1 )  
t h i s  matter, two f u r t h e r  o b s e r v a t i o n s .  The f i rs t  i s  t h a t  
there may be examples  o f  d i s h o n e s t  damage o r  d e s t r u c t i o n  
o f  o n e ' s  own p r o p e r t y  f o r  o t h e r  o b j e c t s  ( e .g . ,  t o  defeat 
p l a n n i n g  l e g i s l a t i o n ) .  Such c a s e s ,  which  must be r a r e ,  
we p refer ,  f o r  the t i m e  be ing ,  t o  l e a v e  t o  be dea l t  w i t h  
by t h e  l e g i s l a t i o n  i n  q u e s t i o n ,  though it may be n e c e s s a r y  
a t  a l a t e r  s t a g e  t o  r e c o n s i d e r  t h i s  t e n t a t i v e  c o n c l u s i o n .  
The second o b s e r v a t i o n  i s  t h a t  we i n t e n d  t o  look  a g a i n  a t  
words impor t ing  d i s h o n e s t y  as  p a r t  of o u r  c o d i f i c a t i o n  
p r o j e c t .  It may be p o s s i b l e  t o  a r r i v e  a t  a d e f i n i t i o n  
which w i l l  s e r v e  for  a l l  pu rposes ,  w i t h  o r  w i t h o u t  t h e  
a d d i t i o n  of o t h e r  words where an  u l t e r i o r  i n t e n t  i s  needed. 

3 9 .  There i s  one decided case which i s  a t r u e  
e x c e p t i o n  t o  t h e  general  r u l e ,  
de fendan t  had kicked and s tabbed h i s  own h o r s e ,  and was 
c o n v i c t e d ,  under  s . 4 0  of t h e  p r i n c i p a l  A c t ,  of m a l i c i o u s l y  
wounding i t ,  The d e c i s i o n  seems unsound i n  p r i n c i p l e  and 
t h e  mischief could  have been m e t  by a p r o s e c u t i o n  under  

We make, on 

I n  &. v .  Parry ( 4 2 )  t h e  

t h e  l e g i s l a t i o n  p r o t e c t i n g  an ima l s .  ( 4 3 )  

40.  The g e n e r a l  r u l e  t o  .which we have referred is  no t  
u n i v e r s a l l y  a p p l i e d  i n  o t h e r  f i e l d s ,  I n  t h e  p l a n n i n g  
f i e l d ,  i n  p a r t i c u l a r ,  a man may not  d e s t r o y  h i s  p re se rved  
t ree  o r  h i s  scheduled b u i l d i n g .  H e  may, however,  d e s t r o y  
h i s  own pr iceless  work of a r t ,  and t h i s  may be thought  t o  
be d e p l o r a b l e .  We do n o t ,  however, t a k e  t h e  v iew t h a t  t h e  
l a w  of m a l i c i o u s  damage i s  t h e  p r o p e r  p l a c e  t o  p r o t e c t  
such a r t i c l e s ,  We have been unab le  t o  f i n d  a comparable 
p r o v i s i o n  i n  a modern P e n a l  Code. I n  any e v e n t  there i s  
a s t r o n g  f i n a n c i a l  d i s i n c e n t i v e  t o  t h e  p r o s p e c t i v e  v a n d a l ,  
u n l i k e  t h e  cases i n  t h e  f i e l d  o f  p l ann ing ,  where there 
may be a n  e q u a l l y  s t r o n g  i n c e n t i v e  t o  demolish a b u i l d i n g  
o r  t o  f e l l  a tree t o  make way f o r  a more p r o f i t a b l e  development .  

( 4 1 )  cf .  T h e f t  A c t  1968, s . 3 4 ( 2 ) ,  
( 4 2 )  (1900)  35 L . J .  456.  
( 4 3 )  P r e v e n t i o n  of  C r u e l t y  t o  Animals A c t  1849, See now 

P r o t e c t i o n  of Animals A c t  191 1 . 
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C. C l a i m  of r i g h t  

41 The problem ra i sed  unde r  t h i s  h e a d i n g  conce rns  t h e  

e x t e n t  t o  which  a n  h o n e s t  bel ief  i n  a r i g h t  t o  do damage 
t o  t h e  p r o p e r t y  of  a n o t h e r  i s  a defence,  a n d  t h e  e x t e n t  t o  
which  t h e  defence i s  affected by t h e  r e a s o n a b l e n e s s  of  t h e  
claim and o f  t h e  means employed t o  a s se r t  o r  p r o t e c t  it. 

4 2 .  The d e f e n c e  of claim of  r i g h t  i n  i t s  s i m p l e s t  fo rm 
i s  t o  be found i n  t h e  l a w  of  l a r c e n y  (now t h e f t )  where 
t h e  d e f e n c e  has  a lways  been e n s h r i n e d  i n  t h e  r e l e v a n t  
s t a t u t e .  ( 4 4 )  
somewhat u n c e r t a i n ,  b u t  i t  seems c l ea r  t h a t  "claim of  
r i g h t "  a f f o r d  a d e f e n c e .  

4 3 .  The a u t h o r i t i e s  a r e ,  u n f o r t u n a t e l y ,  i n c o n s i s t e n t .  
I f  a p a t t e r n  i s  d i s c e r n i b l e ,  i t  i s  t h a t  t h e  l a w  i n  t h i s  

f i e l d  has become more s e v e r e  i n  r e c e n t  t i m e s .  I t  would 
a p p e a r  t h a t  a "claim of r i g h t "  whether  r e a s o n a b l e  o r  n o t ,  
i s  a d e f e n c e  where  t h e  d e f e n d a n t  e r r o n e o u s l y  b e l i e v e s  
t h a t  he  is d e a l i n g  w i t h  h i s  own p r o p e r t y  o r  r i g h t  i n  
pf -oper ty .  ( 4 5 )  
t o  t h e  p r o p e r t y  of  a n o t h e r  i n  t h e  h o n e s t  be l i e f  by t h e  
d e f e n d a n t  t h a t  he had a r i g h t  t o  do t h e  damage i n  
p r o t e c t i o n  of  h i s  own i n t e r e s t s ,  i t  seems n o t  o n l y  t h a t  
t h e  claim of  r i g h t  must be h o n e s t  b u t  t h a t  t h e  means 
employed f o r  i t s  p r o t e c t i o n  must be r e a s o n a b l e  i n  r e l a t i o n  
t o  t h e  supposed r i g h t .  
f u r t h e r .  The d e f e n d a n t  had s p o r t i n g  r i g h t s  i n  l a n d ,  and 
s h o t  a dog which  w a s  c h a s i n g  r r h i s t t  game. H e  w a s  c o n v i c t e d  
unde r  s.41 of t h e  p r i n c i p a l  A c t ,  because  

The l a w  i n  r e l a t i o n  t o  m a l i c i o u s  damage i s  

Where, on t h e  o t h e r  hand, damage i s  done 

- G o t t  v .  Measures  ( 4 7 )  g o e s  

')... i t  canno t  be said t h a t  t h e  r e sponden t  c o u l d  
have  r e a s o n a b l y  b e l i e v e d  t h a t  he w a s  e n t i t l e d  t o  
s h o o t  t h e  dog  a s  b e i n g  done i n  p r o t e c t i o n  of h i s  
p r o p e r t y ,  because  t h a t  would be a r e a s o n a b l e  
belief i n  someth ing  which  t h e  l a w  d o e s  n o t  
r e c o g n i z e  . I 1  ( 4 8 )  

( 4 4 )  See s. 1 ( 1  ) o f  t h e  Larceny A c t  1916 I f . .  . w i t h o u t  a claim 
of r i g h t  made i n  good f a i t h " ;  now see s . 2 (  1 )  ( a )  o f  t h e  
T h e f t  A c t  1968 t t . . .  i n  t h e  be l i e f  t h a t  he has  i n  law 
t h e  r i g h t  . . . t t ;  - R.  v .  Bernhard [ 1 9 3 8 ]  2 K.B.  264.  

f u r z e  which she ( e r r o n e o u s l y )  t hough t  s h e  had t h e  r i g h t ,  
a s  a commoner, t o  do ,  

( 4 5 )  &. v .  Twose (1879)  14 Cox C.C. 327;  commoner b u r n i n g  

( 4 6 )  Compare &. v .  D a  (1844)  8 J .P .  186 w i t h  &. v.  Clemens 
[I8981 1 Q . B .  -5 55 . 

( 4 7 )  [1948]  1 K . B .  234.  
( 4 8 )  Per Lord Goddard, C . J .  a t  p .  239.  
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The d e c i s i o n  has been much c r i t i c i z e d ,  ( 4 9 )  b u t ,  i n  
t h e  l i g h t  of  t h e  p r o p o s a l s  made below, we f e e l  t h a t  i t  i s  
unnecessa ry  f o r  u s  t o  examine i t  i n  d e t a i l .  

44. We take t h e  view t h a t  a n  h o n e s t  ( t hough  e r r o n e o u s )  
belief by t h e  d e f e n d a n t  ( a )  t h a t  he  had a r i g h t  which he 
was e n t i t l e d  t o  p r o t e c t  and ( b )  t h a t  t h e  means of  
p r o t e c t i o n  used  were p r o p e r  i n  t h e  c i r c u m s t a n c e s  should  
be a d e f e n c e  t o  .a charge of m a l i c i o u s  damage. (50) We u s e  
t h e  word " r igh t "  i n  t h e  same sense t h a t  i t  i s  used  i n  t h e  

T h e f t  & A c t  1968, t o  mean ! ' r i g h t  i n  l a w t t  and n o t  mere ly  
Itmoral r i g h t " .  An ac t  which i s  i n  f a c t  u n r e a s o n a b l e  i n  
a l l  t h e  c i r c u m s t a n c e s  (e.g., s h o o t i n g  a dog which  i s  
mere ly  wandering o v e r  l a n d )  i s ,  f o r  t h e  pu rposes  o f  t h e  

c r i m i n a l  l a w ,  e v i d e n c e  t h a t  t h e  d e f e n d a n t ' s  b e l i e f s  were 
n o t  h o n e s t l y  h e l d .  Even i f ,  i n  such  a case,  t h e  

d e f e n d a n t  had a n  "hones t  be l i e f "  and so i s  a c q u i t t e d ,  we 
t h i n k  t h a t  t h e  mat ter  w i l l  a d e q u a t e l y  be dea l t  w i t h  by 
t h e  c i v i l  l a w .  (51) 

45 . Our p r o p o s a l  on t h i s  t o p i c  ( p a r a g r a p h  70 below) i s  
l i m i t e d  t o  t h e  q u e s t i o n  of h o n e s t  be l i e f  a s  a d e f e n c e .  
The scope  of g e n e r a l  d e f e n c e s ,  such as  s e l f - d e f e n c e  and 
n e c e s s i t y  ( p u l l i n g  down a n e i g h b o u r ' s  bu rn ing  h a y s t a c k  
o r  demol i sh ing  h i s  bu rn ing  house t o  p r e v e n t  o n e ' s  own 
t a k i n g  f i r e  may ra ise  t h i s  problem) ,  as  w e l l  a s  t h e  
q u e s t i o n  of mistake of l a w  as  a g e n e r a l  d e f e n c e ,  must be 
l e f t  f o r  d i s c u s s i o n  a s  p a r t  o f  t h e  c o d i f i c a t i o n  of  
G e n e r a l  P r i n c i p l e s .  

D. Husband and w i f e  

46. We do n o t  t h i n k  t h a t  any change i n  t h e  l a w  i s  ca l l ed  
f o r ,  s i n c e  t h e  p o s i t i o n  i s  now r e g u l a t e d  by s.30 of  t h e  
T h e f t  A c t  1968 whereby a p e r s o n  may be c o n v i c t e d  of any 
o f f e n c e  a g a i n s t  t h e  p r o p e r t y  of  a spouse ,  s u b j e c t  t o  t h e  
r e s t r i c t i o n  t h a t  p r o c e e d i n g s  may o n l y  be i n s t i t u t e d  by 
o r  w i t h  t h e  c o n s e n t  of t h e  D i r e c t o r  of P u b l i c  P r o s e c u t i o n s .  

(49)  See e . g . ,  R u s s e l l  on C r i m e ,  1 2 t h  ed.  pp. 1381 t o  1383. 
(50 )  c f .  T h e f t  A c t  1968, s . 21 ,  which i n  r e l a t i o n  t o  

blackmail ,  a f f o r d s  a n  ana logous  d e f e n c e ,  
(51 )  See ,  f o r  t h e  p r e s e n t  l a w  on t h e  example j u s t  g i v e n ,  

Cresswell  v. S i r 1  [l948] 1 K.B. 241. But see a l s o  
The Law Commission, C i v i l  L i a b i l i t y  f o r  Animals ,  
Law Com. No.13. 
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V. JURISDICTION, OUSTER OF JURISDICTION,  PENALTIES AND 
COMPENSATION 

A. E x i s t i n g  J u r i s d i c t i o n  

Cases t r i a b l e  o n l y  a t  A s s i z e s  

47. Some 14 o f f e n c e s  u n d e r  t h e  p r i n c i p a l  A c t  a re  t r i a b l e  
o n l y  a t  A s s i z e s .  They v a r y  from a r s o n  i n  i t s  t r a d i t i o n a l  
sense ( s e t t i n g  f i r e  t o  a dwel l ing-house ,  any pe r son  b e i n g  
t h e r e i n  - s .2 )  t o  c e r t a i n  fo rms  of r a i l w a y  vandal i sm - s.35. 
The s p e c i a l  o f f e n c e  unde r  t h e  Dockyards P r o t e c t i o n  A c t  1772, 
b e i n g  c a p i t a l ,  i s  a l s o  t r i a b l e  o n l y  a t  A s s i z e s .  

Cases t r i a b l e  a t  A s s i z e s  o r  Q u a r t e r  S e s s i o n s  

48. Most of  t h e  spec i f ic  o f f e n c e s  created by t h e  p r i n c i p a l  
A c t  a re  i n d i c t a b l e  o f f e n c e s  which  Q u a r t e r  Session7c. have 
j u r i s d i c t i o n  t o  t r y .  

Cases t r i a b l e  summarily 

49. Almost any o f f e n c e  of m a l i c i o u s  damage ( p r o v i d e d  t h a t  
t h e  damage does  n o t  exceed  32100) may be t r i ed  summarily by 
v i r t u e  of s. l4 (  1 )  o f  t h e  C r i m i n a l  J u s t i c e  A d m i n i s t r a t i o n  A c t  
1914,(52) s u b j e c t  t o  t h e  q u e s t i o n  of  o u s t e r ,  which  we 
d i s c u s s  below. There a re ,  however, o t h e r  ways i n  which  

cases of  m a l i c i o u s  damage may be t r i e d  by t h e  magistrates.  
The  f o l l o w i n g  i s  a summary:- 

( a )  Summarily 

Damaging t r ees  t o  amount of 1s ( s . 2 2 ) ;  
d e s t r o y i n g  f r u i t  o r  v e g e t a b l e s  i n  g a r d e n  (s.23) ; 
d e s t r o y i n g  e t c .  v e g e t a b l e  p r o d u c t s  n o t  growing 
i n  g a r d e n  e tc .  ( s .24 ) ;  d e s t r o y i n g  e t c .  f e n c e  
o r  w a l l  e t c .  ( s . 25 ) ;  a t t e m p t i n g  t o  i n j u r e  
te legraphs (s.38);  k i l l i n g  o r  maiming a n i m a l s  
o t h e r  t h a n  c a t t l e  ( s .41) ;  m a l i c i o u s l y  damaging 
any p r o p e r t y  where t h e  damage d o e s  n o t  exceed  
25 (s.51, as l i m i t e d  by C r i m i n a l  J u s t i c e  
A d m i n i s t r a t i o n  A c t  1914 s .14(2) ,  as  amended). 

( b )  W i t h  t h e  c o n s e n t  of  t h e  accused  ( M a g i s t r a t e s '  
C o u r t s  A c t  1952, s . 19  and Schedule  1 )  

S e t t i n g  f i r e  t o  c r o p s  of  c o r n  e t c .  ( s . 1 6 ) ;  

(52) Now re -enac ted  i n  t h e  Schedu le  t o  t h e  M a l i c i o u s  Damage 
A c t  1964. The s u b s e c t i o n  i s  set  o u t  i n  f u l l  i n  
pa rag raph  52(  b)  below, 
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a t t e m p t i n g  t o  se t  f i r e  t o  c r o p s  of  c o r n  ~r 
t o  s t a c k s  e t c .  (s.18); d e s t r o y i n g  t rees  e t c .  
(ss. 20 and 2 1 ) ;  m a l i c i o u s l y  damaging any 
real  o r  p e r s o n a l  p r o p e r t y ,  (which  i s  
i n d i c t a b l e  o n l y  i f ,  i n  t h e  o p i n i o n  of t he  
magistrates,  t h e  damage exceeds  E5 (s.51 a s  
amended) ) . 
Summarily o r  on i n d i c t m e n t ,  w i t h  d i f f e r e n t  

p e n a l t i e s  

I n j u r i e s  t o  te legraphs (s.37) ( a s  amended by 

Magistrates' C o u r t s  A c t  1952, s.131 and 5 t h  
Schedule  and ,  as  t o  p e n a l t y ,  by C r i m i n a l  
J u s t i c e  A c t  1967, 3 r d  'Schedule) .  

Proposed bas i s  of . j u r i s d i c t i o n  

50. I f  t h e  g e n e r a l  approach  we have s u g g e s t e d  i s  adop ted ,  
there  w i l l  be v e r y  f e w  separate  o f f e n c e s ,  and there  w i l l  be 
a s u b s t a n t i a l  maximum p e n a l t y  f o r  cases t r i e d  on i n d i c t m e n t ,  
w h i l e ,  i n  t h e  l e s s  s e r i o u s  cases ,  which w i l l  be t r i e d  
summarily,  t h e  maximum s e n t e n c e  w i l l  be f i x e d  by r e f e r e n c e  
t o  t h e  g e n e r a l  powers o f  t h e  magistrates.  We t h i n k  t h a t  
a l l  t h e  proposed o f f e n c e s ,  e x c e p t  t h o s e  wh ich ,  by r e a s o n  
of a g g r a v a t i n g  c i r c u m s t a n c e s ,  a t t r a c t  e x c e p t i o n a l l y  h i g h  
p e n a l t i e s ,  should  be t r i a b l e  summarily, w i t h  t h e  a c c u s e d ' s  
c o n s e n t ,  a s  i s  t h e  case w i t h  t h e  new T h e f t  A c t  o f f e n c e s .  
T h i s  s o l u t i o n  i s  i n  l i n e  w i t h  t h e  p r i n c i p l e  which  we shou ld  
l i k e  t o  see g e n e r a l l y  adop ted  i n a r e l a t i o n  t o  c r i m i n a l  
o f f e n c e s ,  i . e . ,  t h a t  t h e  c o u r t  of t r i a l  shou ld  be de t e rmined  
on t h e  bas i s  of three f a c t o r s ,  namely 

( i )  t h e  s e r i o u s n e s s  o f  t h e  alleged o f f e n c e  

( i i )  t h e  complexi ty  o f  t h e  t r i a l  

( i i i )  t h e  w i s h e s  of t h e  pa r t i e s  

and n o t  on t h e  bas i s  of  t e c h n i c a l  j u r i s d i c t i o n a l  p r o v i s i o n s  
o r  t h e  p a r t i c u l a r  p r o v i s i o n  u n d e r  which t h e  charge i s  b rough t .  
I t  f o l l o w s  from t h e  p r o p o s a l  t h a t  t h e  o f f e n c e s  shou ld  i n  
g e n e r a l  be t r i a b l e  on i n d i c t m e n t  o r  summarily w i t h  t h e  

a c c u s e d ' s  c o n s e n t ,  t h a t  t h e  accused  w i l l  have  a r i g h t  t o  
t r i a l  on i n d i c t m e n t ,  however t r i v i a l  t h e  case. We do n o t ,  
however, t h i n k  t h a t  there  i s  any rea l  dange r  t h a t  t h e  

h ighe r  c o u r t s  w i l l  be overburdened w i t h  such  cases,  having  
regard t o  t h e  f a c t , t h a t . t h e  p o s i t i o n  w i l l  n o t  be v e r y  
d i f f e r e n t  f rom t h e  e x i s t i n g  p o s i t i o n ,  where  most cases are  

- 28 - 



t r i e d  summarily even  where t h e  accused  c o u l d  i n s i s t  on 
t r i a l  on i n d i c t m e n t .  

51. We a l s o  recommend t h a t  a l l  o f f e n c e s  of  m a l i c i o u s  
damage shou ld  be t r i a b l e  a t  Q u a r t e r  S e s s i o n s  e x c e p t  t h e  
more s e r i o u s  o f f e n c e s  ( p a r a g r a p h  7 3  below).  

C .  O u s t e r  o f  J u r i s d i c t i o n  ( 5 3 )  

52 ( a )  A t  common l a w  

It i s  a n  a n c i e n t  r u l e  of t h e  common law t h a t  t h e  

j u r i s d i c t i o n  of magis t ra tes  i s  o u s t e d  when a q u e s t i o n  of  
t i t l e  t o  r e a l  p r o p e r t y  i s  i n v o l v e d .  

"Being a n  o l d  maxim of l a w ,  which h a s  been 
so g e n e r a l l y  a p p l i e d  f o r  ages, we must 
assume t h a t  i t  i s  s t i l l  i n t e n d e d  t o  be 
a p p l i e d  by e v e r y  A c t  r e l a t i n g  t o  such  
m a t t e r s ,  though n o t  s p e c i f i c a l l y  mentioned."  - R .  v .  C r i d l a n d  (54 )  

The Rule i s  s u b j e c t  t o  a number of q u a l i f i c a t i o n s ,  v i z : -  

A s t a t u t o r y  p r o v i s i o n  may be such  a s  
n e c e s s a r i l y  t o  exc lude  i t .  (55) 

I t  i s  r e s t r i c t e d  t o  d i s p u t e s  abou t  t i t l e  
t o  r e a l  p r o p e r t y .  

Although magist rates  may n o t  a d j u d i c a t e  
upon t i t l e  t o  l a n d ,  i t  i s  n e v e r t h e l e s s  
f o r  them, i n  t h e  f i rs t  i n s t a n c e ,  t o  
decide whe the r  o r  n o t  t h e r e  i s  i n  f a c t  
a d i s p u t e  as  t o  t i t l e  t o  l a n d ,  

The d e f e n d a n t  must do more t h a n  mere ly  
assert  t h a t  t h e r e  i s  such  a d i s p u t e ;  
he  must show some e v i d e n c e ,  and t h e  

magis t ra tes  have j u r i s d i c t i o n  t o  d e t e r m i n e  
w h e t h e r  t h e  e v i d e n c e  s u p p o r t s  - t h e  claim. (56) 

The a p p l i c a t i o n  of t h e  p r i n c i p l e  of  

( 5 3 )  See  R . N .  Gooderson " C l a i m  of R i g h t  and D i s p u t e  of T i t l e "  
[ l 9 6 6 ]  C . L . J .  90,  216. The a r t i c l e  c o n t a i n s  a n  
e x h a u s t i v e  r ev iew of t h e  s u b j e c t  of o u s t e r .  

(54)  (1857) 7 E .  & B .  8 5 3 ,  p e r  Crompton J. a t  871. 
(55) S e e  Duplex S e t t l e d  Inves tmen t  T r u s t  v .  Worthing Borough 

C o u n c i l  [1952]  1 A l l  E.R. 545, p e r  P a r k e r  J .  a t  p.547 H .  

(56)  Reeve v .  Stonham (1879)  43 J . P .  732. 
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common l a w  o u s t e r  i s  n o t  a f f ec t ed  by 

t h e  absence  o r  e x i s t e n c e  of a n  h o n e s t  
be l i e f  by t h e  d e f e n d a n t  t h a t  he  w a s  
j u s t i f i e d  i n  a c t i n g  a s  he d i d .  

To  o u s t  t h e  j u r i s d i c t i o n  there  must be 

a c l a i m  t o  some i n t e r e s t  r e c o g n i s e d  by 
l a w .  (57 )  

Provided  t h a t  t h e  de fendan t  sets up  a 
genu ine  d i s p u t e  a s  t o  t i t l e ,  t h e  
j u r i s d i c t i o n  of  t h e  magistrates w i l l  
be o u s t e d ,  even  though t h e  d e f e n d a n t  
may i n  d o i n g  damage have exceeded what 
w a s  r e a s o n a b l e  i n  p r o t e c t i n g  t h e  r i g h t s  
t h a t  he claims t o  have.  

The r i g h t  which t h e  d e f e n d a n t  sets up 
must be h i s  own r i g h t  o r  t h a t  of  a 
p e r s o n , t h r o u g h  whom he claims, and 
n o t  a ;ius t e r t i i .  

S h o r t l y  summarised, t h e  t t o u s t e r  r u l e t t  
a t  common l a w  makes a c lear  d i s t i n c t i o n  
between " d i s p u t e  of t i t l e  t o  real  
p r o p e r t y t t  and "claim of  r igh t t t .  I t  i s  
o n l y  where t h e  fo rmer  i s  i n  i s s u e  t h a t  
t h e  r u l e  a p p l i e s .  

S t a t u t o r y  o u s t e r  

S . l 4 ( l )  of t h e  C r i m i n a l  J u s t i c e  A d m i n i s t r a t i o n .  
A c t .  1914,  a s  amended by and re -enac ted  i n  t h e  Schedule  
t o  t h e  M a l i c i o u s  Damage A c t  1964 reads:- 

" I f  any p e r s o n  w i l f u l l y  o r  m a l i c i o u s l y  commits 
any damage t o  any r ea l  o r  p e r s o n a l  p r o p e r t y  
wha t soeve r ,  e i t h e r  of a p u b l i c  o r  p r i v a t e  
n a t u r e ,  and t h e  amount of  t h e  damage does  n o t ,  
i n  t h e  o p i n i o n  of t h e  C o u r t ,  exceed  one hundred 
pounds,  he s h a l l  be l i a b l e  on  summary c o n v i c t i o n  ... 
Provided  t h a t  t h i s  p r o v i s i o n  s h a l l  n o t  a p p l y  
where t h e  alleged o f f e n d e r  acted u n d e r  a f a i r  
and r e a s o n a b l e  s u p p o s i t i o n  t h a t  he had a r i g h t  
t o  do t h e  ac t  complained o f . "  

The r e p o r t e d  cases (58) appea r  t o  decide t h a t  t h e  53. 

(57)  Whi t e  v.  F e a s t  (1872)  L . R .  7 Q.B. 353. 
(58) Usher v .  Luxmore (1889) 62 L.T.  1 1 0 ;  Brooks v .  Hamlyn 

(1899)  19 Cox C.C. 231;  Croydon R u r a l  D i s t r i c t  C o u n c i l  
v .  Crowley (1909) 22 Cox C.C. 22 ;  White  v.  Feas t ,  s u p r a .  
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common l a w  r u l e  of o u s t e r  i s  r e p l a c e d ,  by v i r t u e  of' t h e  

p r o v i s o ,  by a s t a t u t o r y  o u s t e r ,  r e l a t i n g  t o  c h a t t e l s  as  
w e l l  a s  t o  r ea l  p r o p e r t y ,  on t h e  ground o f  ! ' f a i r  and 
r e a s o n a b l e  s u p p o s i t i o n  a s  opposed t o  common l a w  
o u s t e r  on t h e  ground of  " d i s p u t e  of  t i t l e " ,  Where a 
de fence  of claim o f  r i g h t  i s  raised i n  c r i m i n a l  p r o c e e d i n g s ,  
whether  i t  t akes  t h e  form o f  " f a i r  and r e a s o n a b l e  
s u p p o s i t i o n "  o r  n o t ,  one would,  i n  t h e  o r d i n a r y  way, 
expec t  i t  t o  lead,  i f  i t  succeeds ,  t o  a n  a c q u i t t a l ,  o r ,  
i f '  i t  f a i l s ,  t o  a c o n v i c t i o n .  But i n  t h e  f i e l d  of  
m a l i c i o u s  damage, t h e  s u c c e s s f u l  r a i s i n g  of  t h e  " f a i r  
and r e a s o n a b l e  s u p p o s i t i o n "  d e f e n c e  b e f o r e  magis t ra tes  
c a n  lead,  and lead o n l y ,  t o  commit ta l  f o r  t r i a l .  We 
c o n s i d e r  t h i s  s t a t e  of  a f f a i r s  anomalous, and ,  i n  t h e  

f o l l o w i n g  paragraphs,  we endeavour  t o  deal  w i t h  i t  i n  
t h e  c o n t e x t  of  o u r  p r o p o s a l s  f o r  t h e  d e f e n c e  of "claim 
of r i gh t " .  

(c )  P o s s i b l e  changes 

54 On t h e  view we take (see above,  pa rag raph  44)  a 
claim of r i g h t  made i n  good f a i t h  ( o r ,  as t h e  T h e f t  A c t  
p u t s  i t ,  h o n e s t  be l i e f )  w i l l  be a d e f e n c e .  Thus,  i n  any 
p r o s e c u t i o n ,  t h e  d e f e n d a n t  i s  u n l i k e l y  t o  have t o  re ly  
on h i s  t i t l e ,  b u t  o n l y  on an  h o n e s t  claim. The r e a s o n s  
w h i c h ,  no doub t ,  l ed  t o  t h e  common l a w  r u l e  of  o u s t e r  
i n c l u d e  t h e  lack  of  c a p a c i t y  of  a magistrates '  c o u r t  
t o  i n v e s t i g a t e  problems i n  t h e  f i e l d  of  real  p r o p e r t y .  
It  h a s ,  however, n o t  been sugges t ed  t h a t  magistrates 
canno t  t r y  q u e s t i o n s  of h o n e s t  be l i e f .  The mischief  
l i e s ,  t h e r e f o r e ,  i n  t h e  wording of  *s.l4(l) o f  t h e  A c t  
o f  1914, wh ich  h a s , t h e  e f f ec t  of o u s t i n g  t h e  j u r i s d i c t i o n  
of  magistrates t o  a c q u i t  i n  cases where p r o s e c u t i o n s  f o r  
m a l i c i o u s  damage come b e f o r e  t h e m  f o r  summary t r i a l  by 

v i r t u e  of  t h a t  A c t ,  and where t h e y  are sa t i s f i ed  t h a t  
t h e  s t a t e  of a f f a i r s  mentioned i n  t h e  A c t  e x i s t s .  I n  
o t h e r  words ,  t h e y  are p rec luded  from a c q u i t t i n g  i n  a 

(59)  

c l a s s  of case where a l l  t h e  p r e r e q u i s i t e s  t o  a n  a c q u i t t a l  
would appea r  t o  e x i s t .  Fur thermore ,  t h e  p r o h i b i t i o n  
e x t e n d s  t o  q u e s t i o n s  of  h o n e s t  and r e a s o n a b l e  b e l i e f  
i n  r i g h t s  t o  c h a t t e l s  a s  w e l l  a s  t o  r e a l  p r o p e r t y .  

~ 

(59)  R . N .  Gooderson, o p . c i t .  a t  p. 227.  
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5 5 .  Because of t h e  d i f f i c u l t i e s  t h a t  we have ment ioned ,  
we recommend t h e  r e p e a l  of  t h e  s t a t u t o r y  ru le .  T h i s  would 

e l i m i n a t e  a l l  d i f f i c u l t i e s  so  f a r  as c h a t t e l s  are conce rned ,  
b u t  would l e a v e  t h e  p o s s i b i l i t y  t h a t  t h e  common l a w  r u l e  
might  apply where,  as  a n , i n c i d e n t  t o  a d e f e n c e  of "claim 
o f  r i g h t "  a d i s p u t e  a r o s e  as  t o  t h e  t i t l e  t o  rea l  p r o p e r t y .  
For example,  a d e f e n d a n t  might  w i sh  t o  d e m o n s t r a t e  t h e  
hones ty  o f  h i s  belief i n  h i s  r i g h t  by p r o v i n g  i t s  
c o r r e c t n e s s .  It would seem t o  u s  wrong t o  t r e a t  such 
cases d i f f e r e n t l y  from other  cases where t i t l e  w a s  n o t  
a n  i s s u e  and from cases c o n c e r n i n g  cha t t e l s .  We propose  
t h a t ,  so f a r  a s  m a l i c i o u s  damage i s  conce rned ,  t h e  
j u r i s d i c t i o n  of  t h e  magistrates shou ld  be saved  notwi th-  
s t a n d i n g  t h a t  a d i s p u t e  of  t i t l e  t o  r ea l  p r o p e r t y  a r i s e s  
as  a n  i s s u e  i n  t h e  case. T h i s  w i l l  n o t  a f f ec t  t h e  common 
l a w  r u l e  o u t s i d e  t h e  f i e l d  of m a l i c i o u s  damage, 

D.  P e n a l t i e s  

C a p i t a l  o f f e n c e s  

56 .  The o f f e n c e  created by the  Dockyards P r o t e c t i o n  A c t  
1772 i s  s t i l l  c a p i t a l ,  as  are  some forms of  piracy.  
I n  regard t o  t h e  f i r s t  of  these o f f e n c e s ,  i t  i s  i n t e r e s t i n g  

( 6 0 )  

t h a t  t h e  o n l y  example c i t ed  i n  Archbold dates from 1777. (61 1 

Imprisonment 

L i f e  imprisonment is  t h e  maximum s e n t e n c e  f o r  
(62)  

57 .  , 

o f f e n c e s  unde r  15 s e c t i o n s  of  t h e  p r i n c i p a l  A c t ,  
i n c l u d i n g  a r s o n  i n  many fo rms ,  damage by u s i n g  e x p l o s i v e s  
and r i o t o u s  damage. E i g h t  o t h e r  s e c t i o n s  c a r r y  a maximum 
s e n t e n c e  of  14 y e a r s '  imprisonment . (63)  
d e s t r o y i n g  hopbinds  ( s . 1 9 )  and k i l l i n g  o r  maiming c a t t l e  
(s .40) .  I n ' a d d i t i o n ,  some o f f e n c e s  unde r  t h e  Exp los ive  
Subs tances  A c t  1883 and t h e  O f f e n c e s  a g a i n s t  t h e  Person  
A c t  1861, i'ch o v e r l a p  w i t h  t h e  p r i n c i p a l  A c t ,  

These i n c l u d e  

c a r r y  s imilar  heavy p e n a l t i e s .  (64 )  

P i r a c y  A c t s  1698, 1721, 1837. See  i n  p a r t i c u l a r  1837 
A c t ,  ss. 2 and 3 .  See  a l s o  pa rag raph  14(6)  above. 
- R .  v .  H i l l  (1777)  20  S t .  T r .  1317. See  Archbold,  
3 6 t h  ed . ,  pa rag raph  2275. 
Ss.  1 t o  5 ,  9 ,  1 1 ,  14, 17 ,  26 ,  30 ,  3 3 ,  3 5 ,  42 and 47 .  
Ss. 6 ,  7 ,  10, 16, 19 ,  40, 45  and 4 9 .  
Under s . 3  of t h e  1883 A c t  t h e  maximum i s  20 years' 
imprisonment .  A s  t o  t h e  o v e r l a p s ,  see Appendix A. 
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58. 
e x c e s s i v e  i n  t h e  l i g h t  o f  t h e  p r e s e n t  d i s p o s a l  p o l i c y  of  
t h e  c o u r t s ,  though there  i s  a case f o r  r e t a i n i n g  a h igh  

maximum f o r  cases where t h e  o f f e n c e  i n v o l v e s  r i s k  of 
dange r  t o  p e r s o n a l  s a f e t y ,  Fu r the rmore ,  t h e  maxima 
th roughou t  t h e  p r i n c i p a l  A c t  v a r y  w i d e l y  and i n  a n  
i r r a t i o n a l  manner. I t  is ,  f o r  example, n o t  ob,vious why 
d e s t r o y i n g  hopbinds  should  a t t r a c t  a maximum s e n t e n c e  
of. 14 y e a r s '  imprisonment  ( s .  19) w h i l e  d e s t r o y i n g  works 

I n  paragraph 72 below, we p ropose  a scale  of maximum 
sentences of  imprisonment f o r  o f f e n c e s  o f  m a l i c i o u s  damage 
t r i ed  on i n d i c t m e n t .  We shou ld  l i k e  t o  emphasise t h a t  
t h i s  scale must be regarded, a t  t h e  stage of a Working 
Pape r ,  a s  d e s i g n e d  main ly  t o  i l l u s t r a t e  t h e  way i n  which  

we t h i n k  t h e  o f f e n c e s  shou ld  be graded, and i n  o t h e r  
respects a s  l i t t l e  more t h a n  a bas i s  f o r  d i s c u s s i o n .  I t  

A s  we  have a l ready sugges t ed ,  (65)  these maxima seem 

o f  a r t  a t t r a c t s  a maximum of 6 months '  imprisonment  (s .39).  ( 6 6 )  

i s ,  however, i n  l i n e  w i t h  t h e  g e n e r a l  approach adop ted  by 
t h e  C r i m i n a l  Law R e v i s i o n  Committee i n  i t s  E i g h t h  Repor t  (67 )  

which seems, i n  t h e  broad s e n s e ,  as  v a l i d  i n  t h e  p r e s e n t  
c o n t e x t  a s  i t  i s  i n  t h e  f i e l d  o f  t h e f t .  

59 0 We need made no separate p r o p o s a l  abou t  t h e  p e n a l t y  
f o r  t h e  o f f e n c e  c rea ted  by t h e  Dockyards P r o t e c t i o n  A c t  
1772, because ,  u n d e r  t h e  g e n e r a l  p r o p o s a l s  we make, the  

A c t  would be repealed. 

F i n e s  

60. On t r i a l  on i n d i c t m e n t ,  f i n e s  are  n o t  l i m i t e d  save  
t o  t h e  e x t e n t  t h a t  t h e y  must n o t  be u n r e a s o n a b l e .  The 
f o l l o w i n g  a re  the  maxima f o r  cases of m a l i c i o u s  damage 
t r i e d  by magistrates:- 

( 1 )  Fo r  a n  i n d i c t a b l e  o f f e n c e  t r i a b l e  summarily 
w i t h  t h e  a c c u s e d ' s  c o n s e n t  t h e  maximum f i n e  
i s  L$OO ( w i t h  o r  w i t h o u t  imprisonment  n o t  

(65) Paragraph 1 0  above. 
(66 )  T h i s  l a t t e r  o f f e n c e  may be though t  t o  a t t r a c t  a n  

i n a d e q u a t e  maximum s e n t e n c e  when compared w i t h  t h e  o f f e n c e  
of removing a r t i c l e s  f rom museums, e tc .  (s.11 of  t h e  
T h e f t  A c t  1968) f o r  which t h e  maximum i s  5 y e a r s '  
imprisonment .  See C r i m i n a l  Law R e v i s i o n  Committee, 
E i g h t h  R e p o r t ,  1966 Cmnd, 2977, paragraph 5 7 ( i i ) .  

Appendix B. 
(67)  1966, Cmnd. 2977, p a r a g r a p h s  10 t o  12. See  a l s o  
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exceed ing  6 months) (Magistrates '  C o u r t s  

Act 1952 s .19 (6 )  a s  amended by C r i m i n a l  
J u s t i c e  A c t  1967 s.43( 1 ) ) .  

( 2 )  F o r  m a l i c i o u s l y  i n j u r i n g  o r  a t t e m p t i n g  t o  
i n j u r e  t e l e g r a p h s  e t c .  t h e  maximum f i n e  on  
summary c o n v i c t i o n  is 2100. 
ss. 37 and 38 as  amended by Cr imina l  J u s t i c e  
A c t  1967, 3rd S c h e d u l e ) .  

( P r i n c i p a l  A c t  

( 3 )  F o r  m a l i c i o u s l y  commit t ing  damage t o  any 
rea l  o r  p e r s o n a l  p r o p e r t y  n o t  exceed ing  
2100 under  t h e  C r i m i n a l  J u s t i c e  A d m i n i s t r a t i o n  
A c t  1914,s .14(1)  ( a s  amended by t h e  M a l i c i o u s  
Damage A c t  1964 s. 1 ) t h e  maximum f i n e  on 
summary c o n v i c t i o n  i s  2100. (220 i f  t h e ,  

damage i s  25 o r  l e s s ) .  

( 4 )  Under o t h e r  s e c t i o n s  of t h e  p r i n c i p a l  A c t  
which create summary o f f e n c e s ,  i . e . ,  
ss. 2 2 ,  2 3 ,  2 4 ,  25  and 41, t h e  maximum 
f i n e  v a r i e s  from 2 0 s  t o  2 2 0 .  

61.  It  seems t o  u s  t h a t  t h e  a v a i l a b l e  s a n c t i o n s  i n  t h i s  
( a s  i n  o t h e r )  f i e l d s  shou ld  e n a b l e  t h e  c o u r t  t b  impose a 
p e n a l t y  on t h e  bas i s  of t h e  g r a v i t y  of t h e  o f f e n c e  and 
o t h e r  s u r r o u n d i n g  c i r c u m s t a n c e s .  These s a n c t i o n s  shou ld  
n o t  be c i r c u m s c r i b e d  by l i m i t s  hav ing  c a p r i c i o u s  
a p p l i c a t i o n .  B e a r i n g  i n  mind t h e  r e c e n t  review of  
p e n a l t i e s  i n  t h e  case o f  i n d i c t a b l e  o f f e n c e s  t r i a b l e  
summarily (pa rag raph  56( 1) above) we p ropose  t h a t  t h e  
maximum f i n e  i n  t h i s  f i e l d  should  be u n i f o r m l y  2400. 
Our s u g g e s t i o n ,  i n  paragraph 74 below, t h a t  o f f e n c e s  of 
m a l i c i o u s  damage should  b e  i n d i c t a b l e  o f f e n c e s  t r i a b l e  
summarily w i t h  t he  a c c u s e d ' s  c o n s e n t  by a p p l y i n g  s. 19 
of  t h e  Magistrates' C o u r t s  A c t  1952 ( a s  amended) w i l l  
a u t o m a t i c a l l y  a c h i e v e  t h i s  u n i f o r m i t y .  

E.  Compensation 

The f o l l o w i n g  special  p r o v i s i o n s  re la te  t o  62.  
compensat ion i n  t h e  f i e l d  unde r  review:- 

(i) Under s.3 of t h e  M a l i c i o u s  Damage A c t  1812, 
p e r s o n s  i n j u r e d  by the  w i l f u l  s e t t i n g  on 
f i r e  o f ,  o r  t h e  demol i sh ing  o r  p u l l i n g  down 
o f ,  any e r e c t i o n ,  b u i l d i n g  o r  eng ine  used  
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o r  employed i n  t h e  c a r r y i n g  on o r  conduct  
o f  any t r a d e  o r  manufac tory ,  may r e c o v e r  
t h e  v a l u e  t h e r e o f  o r  damages i n  t h e  manner 
p r o v i d e d  by the R i o t  A c t  1714. (68)  

( i i )  Under s.13 of  the p r i n c i p a l  A c t ,  t e n a n t s  
m a l i c i o u s l y  i n j u r i n g  t h e i r  houses  are 
g u i l t y  of  a misdemeanour. No compensat ion 
i s  p rov ided  by t h e  A c t ,  b u t  unde r  s.38 
of t h e  M e t r o p o l i t a n  P o l i c e  C o u r t s  A c t  1839 
power i s  g i v e n  t o  o r d e r  compensat ion f o r  
w i l f u l  damage by t e n a n t s  of any house o r  
l o d g i n g  w i t h i n  t h e  M e t r o p o l i t a n  P o l i c e  
d i s t r i c t ,  such  compensat ion n o t  t o  
exceed 215. 

(iii) A magistrates '  c o u r t  may award " r e a s o n a b l e  
compensation" a f t e r  c o n v i c t i o n  unde r  s. 14 
of  t h e  C r i m i n a l  J u s t i c e  A d m i n i s t r a t i o n  
A c t  1914 of  a n  o f f e n c e  of m a l i c i o u s  damage, 

where t h e  amount of  t h e  damage does  n o t  
exceed  f100. 

( i v )  There a re  p r o v i s i o n s  f o r  compensat ion unde r  
t h e  R i o t  (Damages) A c t  1886. 

6 3 .  The Advisory  C o u n c i l  on t h e  P e n a l  System, unde r  t h e  

Chai rmanship  o f  Lord J u s t i c e  Widgery, i s  c o n s i d e r i n g  t h e  
whole q u e s t i o n  o f -  compensat ion and r e s t i t u t i o n  i n  c r i m i n a l  
p r o c e e d i n g s .  We c o n t e n t  o u r s e l v e s  w i t h  e x p r e s s i n g  t h e  

hope t h a t  the e x i s t i n g  p r o v i s i o n s  w i l l  be  s i m p l i f i e d .  

VI. P ROVI S I ONAL CONCLUS IONS 

A. I n t r o d u c t i o n  

Nome n c  l a  t u  re 

64. 
t o  P r o p e r t y " .  A s  w e  have a l r e a d y  a r g u e d ,  t h e  word 
"ma l i c ious"  i s  t e c h n i c a l ,  c o n f u s i n g  and u n h e l p f u l .  
h i l f u l  o r  recklessIt i s  b e t t e r ,  as  b e i n g  a c c u r a t e ,  b u t  we 

We propose  t o  abandon t h e  t i t l e  "Mal i c ious  damage 

1 

t h i n k ' i t  unnecessa ry  i n  t h e  t i t l e  of a group of o f f e n c e s  
t o  ment ion  t h e  m e n t a l  e l emen t .  The c h o i c e  i s  l a r g e l y  a 
mat ter  o f  t a s t e ,  and  v a r i o u s  Codes a d o p t  a v a r i e t y  of  

(68 )  T h i s  A c t  has  been r e p e a l e d  by t h e  C r i m i n a l  Law A c t  
1967, b u t  so  f a r  as  it i s  r e f e r r e d  t o  i n  t h e  A c t  o f  
1812, i t s  p rocedure  remains  i n  force,  
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d e s c r i p t i o n s .  The American Law I n s t i t u t e ' s  Model P e n a l  
Code h a s  t tArson,  c r i m i n a l  m i s c h i e f  and o t h e r  P r o p e r t y  
D e s t r u c t i o n "  ( A r t  .220) .  T h i s  f o r m u l a t i o n  h a r d l y  h a s  
t h e  m e r i t  of  s i m p l i c i t y .  The  Swedish P e n a l  Code has  

" C r i m e s  i n f l i c t i n g  damage" (Chap te r  1 2 ) ,  b u t  t h i s  might  

embrace what we c a l l  " o f f e n c e s  a g a i n s t  t h e  person"  
(which C h a p t e r  12 d o e s  n o t ) .  

W e  s u g g e s t  

OFFENCES OF. DAMAGE TO PROPERTY 

Basis of  t h e  P r o p o s a l s  

65. The p r o v i s i o n a l  P r o p o s a l s  which f o l l o w  are i n t e n d e d ,  
a f t e r  n e c e s s a r y  c o n s u l t a t i o n s  and any subsequent  
m o d i f i c a t i o n s ,  t o  form t h e  b a s i s  f o r  a d r a f t  B i l l ,  w h i c h  

w i l l  c reate  t h e  new o f f e n c e s  proposed below as  w e l l  a s  
c o n t a i n i n g  a c o n s i d e r a b l e  Schedule  of repea ls ,  A s  o u r  
Second Programme e n v i s a g e s ,  w e  are  a d o p t i n g  a " d u a l i s t i c "  
approach  t o  c o d i f i c a t i o n ,  and ,  w h i l e  we a re  a c t i v e l y  
engaged i n  f o r m u l a t i n g  p r o p o s i t i o n s  f o r  P a r t  I ( t h e  
"Genera l  P a r t "  of t h e  Code) ,  (69 )  w e  n e v e r t h e  l e  ss  hope 
t h a t ,  f rom t i m e  t o  t i m e ,  t h o s e  s p e c i f i c  off 'ences which  

we and t h e  C r i m i n a l  Law R e v i s i o n  Committee a re  engaged 
i n  r ev iewing  may form t h e  s u b j e c t  of enac tments  i n  
advance of c o d i f i c a t i o n .  The p r e s e n t  s u b j e c t  may be 
a n  e a r l y  example of t h i s  k ind  of t r e a t m e n t .  

B. P r o v i s i o n a l  P r o p o s a l s  

1 ,  S u b s t a n t i v e  o f f e n c e s  

66.  We propose  t h e  f o l l o w i n g  o f f e n c e s : -  

(70) ( a )  D e s t r u c t i o n  of o r  damage t o  t h e  p r o p e r t y  
o f  a n o t h e r ,  o r  i n  which a n o t h e r  has  a n  
i n t e r e s t .  

( b )  D e s t r u c t i o n  of  o r  damage t o  t h e  p r o p e r t y  
of a n o t h e r  where t h e  o f f e n d e r  i n t e n d s  t o  
c a u s e  p e r s o n a l  i n j u r y  o r  i s  reckless i n  
t h a t  r e g a r d .  

(69 )  See Law Commission's P u b l i s h e d  Working Pape r  No. 17. 
(70) W e  s u g g e s t  t h a t  t h i s  e x p r e s s i o n  shou ld  mean any k i n d  

of t a n g i b l e  o b j e c t ,  e x c e p t  f o r  w i l d  mushrooms and t h e  
f l o w e r s ,  f r u i t  and f o l i a g e  o f  w i l d  p l a n t s ,  t rees and 
s h r u b s ,  and e x c e p t  w i l d  a n i m a l s  i n  t he i r  w i l d  s t a t e .  
See  pa rag raph  29 above,  and c f .  T h e f t  A c t  1968, s.4.  

- 36 - 

, 



( c )  Di shones t  d e s t r u c t i o n  o f  o r  damage t o  
p r o p e r t y ,  i n c l u d i n g  t h e  o f f e n d e r ' s  own. 

( d )  T h r e a t e n i n g  t o  commit o f f e n c e s  o f  damage 
t o  p r o p e r t y .  

( e )  Making o r  b e i n g  i n  p o s s e s s i o n  of  s u b s t a n c e s  
o r  a r t i c l e s  c a p a b l e  of c a u s i n g  damage t o  
p r o p e r t y  w i t h  i n t e n t  t o  commit o f f e n c e s  of  
damage t o  p r o p e r t y .  (71 1 

67. We are n o t  i n  f a v o u r  of  c r e a t i n g  a new o f f e n c e  of 
"caus ing  a c a t a s t r o p h e "  a s  has  been  done i n  s .220  of t h e  

American Law I n s t i t u t e ' s  d r a f t  Model P e n a l  Code. 

2 .  The Men ta l  Element 

68. We propose  t h a t  t h e  new group of o f f e n c e s  s h a l l  

r e q u i r e  t r a d i t i o n a l  mens rea,  i n  t h e  s e n s e  of i n t e n t i o n  
o r  r e c k l e s s n e s s  i n  r e l a t i o n  t o  p r e s c r i b e d  consequences ,  
and ,  where a p p r o p r i a t e ,  knowledge o r  r e c k l e s s n e s s  i n  
r e l a t i o n  t o  p r e s c r i b e d  c i r c u m s t a n c e s .  ( 7 2 )  

69 0 

of  t h e  n e c e s s a r y  i n t e n t  i n  r e l a t i o n  t o  t h e  t h i r d  of o u r  
proposed o f f e n c e s  ( p a r a g r a p h  66 ( c )  ) , We concluded  t h a t  

t h e  word f ' d i s h o n e s t f '  shou ld  be q u a l i f i e d  by a d d i n g  words 
which would make i t  mean " f o r  t h e  purpose  of making g a i n  
f o r  h imse l f  o r  a n o t h e r  o r  c a u s i n g  l o s s  t o  a n o t h e r  i n  
money o r  p r o p e r t y " .  Our argument w a s  d i r e c t e d  t o  cases 
of damage t o  the o f f e n d e r ' s  - own p r o p e r t y .  We t h i n k  t h a t  
there  a re  c i r c u m s t a n c e s  i n  which  an  o f f e n d e r  may damage 
t h e  p r o p e r t y  of a n o t h e r  f o r  t h e  purpose  of f u r t h e r i n g  a 
f r a u d ,  and t h a t  t h e  same c o n s i d e r a t i o n s  a p p l y  t o  such  
cases a s  a p p l y  t o  "own p r o p e r t y "  cases. Accord ing ly ,  
t h e  proposed o f f e n c e  i s  i n c l u s i v e l y  f o r m u l a t e d .  

I n  pa rag raph  38 above,  we d i s c u s s e d  t h e  f o r m u l a t i o n  

3. J u s t i f i c a t i o n  and excuse  

70. An h o n e s t  b e l i e f  by t h e  p e r s o n  charged  t h a t  he 
a c t e d  l inder a claim of r i g h t  and t h a t  t h e  means employed 

(71) c f .  T h e f t  A c t  1968, s .25 .  U n l i k e  t h i s  s e c t i o n  o u r  
proposed o f f e n c e  e x t e n d s  t o  manufac ture  and p o s s e s s i o n  
a t  t h e  o f f e n d e r ' s  home. It  seems t o  u s  t h a t ,  i n  t h e  
c o n t e x t  o f  damage t o  p r o p e r t y ,  t h e  m i s c h i e f  i n  r e l a t i o n  
t o  dangerous  a r t i c l e s  l i e s  i n  t h e  f a c t  of  p o s s e s s i o n  
ra ther  t h a n  i n  t h e  f a c t  t h a t  t h e y  are carr ied a b o u t .  

( 7 2 )  See pa rag raph  31 above.  
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( 7 3 )  f o r  p r o t e c t i n g  i t  w e r e  p rope r  shou ld  be a defence.  

71 We make no p r o p o s a l s  i n  r e l a t i o n  t o  g e n e r a l  
d e f e n c e s  ( n e c e s s i t y ,  d u r e s s  and t h e  l i k e )  w h i c h  a f f ec t  
o f f e n c e s  of  damage t o  p r o p e r t y  b u t  which are a v a i l a b l e  
th roughou t  t h e  c r i m i n a l  l a w .  These we s h a l l  deal w i t h  

i n  Par t  I of t h e  code.  

(74) 4. P e n a l t i e s  
72 ( a )  Imprisonment 

W e  s u g g e s t  t h e  f o l l o w i n g  maximum terms:- 

( i )  f o r  t h e  o f f e n c e  unde r  pa rag raph  6 6 ( b )  - 
l i f e  

(ii) f o r  t h e  o f f e n c e  unde r  pa rag raph  6 6 ( c )  - 
10 y e a r s  

( i i i )  f o r  o t h e r  o f f e n c e s  - 
7 y e a r s  

( b )  F i n e s  

We propose  t h a t  t h e  maximum f i n e  i n  a 
magistrates '  c o u r t  shou ld  be 2400 f o r  a11 
o f f e n c e s  o f  damage t o  p r o p e r t y .  

5. J u r i s d i c t i o n  

73 The o f f e n c e  unde r  pa rag raph  66 (b )  should be  t r i a b l e  
o n l y  a t  A s s i z e s .  (75) 

74. The o t h e r  o f f e n c e s  which we propose  shou ld  be t r i a b l e  
a t  Q u a r t e r  S e s s i o n s  o r ,  w i t h  t h e  c o n s e n t  of t h e  accused ,  
summarily.  The s i m p l e s t  way t o  a c h i e v e  t h i s  i s  t o  a p p l y  
s.19 o f  the  Magistrates' C o u r t s  A c t  1952 t o  a l l  t h e  new 

w i l l  t h e n  be p o s s i b l e  t o  e l i m i n a t e  t h e  p rocedure  f o r  
summary t r i a l  of o f f e n c e s  of damage t o  p r o p e r t y  l a i d  down 
i n  s.l4(l) o f  t h e  C r i m i n a l  J u s t i c e  A d m i n i s t r a t i o n  A c t  1914 
( a s  amended) . 

o f f e n c e s  e x c e p t  t h e  o f f e n c e  under  pa rag raph  66(b). (76)  It  

6 .  O u s t e r  o f  . j u r i s d i c t i o n  

75. The p r o v i s o  t o  s.l4(1) of t he  C r i m i n a l  J u s t i c e  

(73) See  paragraphs 41 t o  45, above. 
(74) See pa rag raphs  56 t o  61 ,  above. 
(75) T h i s  view i s  s u b j e c t  t o  t he  c o n c l u s i o n s  of  t h e  Royal  

(76) c f .  T h e f t  A c t  1968, s . 2 9 ( 2 ) .  
Commission on A s s i z e s  and Q u a r t e r  S e s s i o n s .  
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A d m i n i s t r a t i o n  A c t  1914 (77) shou ld  be . r e p e a l e d .  

76. The common l a w  r u l e  o f  o u s t e r  shou ld  be res t r ic ted  
by g i v i n g  magistrates j u r i s d i c t i o n  t o  t r y  o f f e n c e s  of 
damage t o  p r o p e r t y  n o t w i t h s t a n d i n g  t h a t  t h e  i s s u e  of  
t i t l e  t o  r e a l  p r o p e r t y  i s  raised. 

7. Compensation 

77. . F o r  t h e  r e a s o n s  g i v e n  i n  paragraph 63 above ,  we  
have no p r o p o s a l s  t o  make. 

8. M i s c e l l a n e o u s  mat ters  

78. The p r i n c i p a l  A c t  dea ls  w i t h  a number of  
m i s c e l l a n e o u s  m a t t e r s ,  i n c l u d i n g  a r r e s t  and search (ss.  55 
and 6 1 ) ;  A d m i r a l t y  j u r i s d i c t i o n  ( s . 7 2 )  and t h e  i m p o s i t i o n  
of  f i n e s .  

( a )  Arrest  
T h e r e  would seem no l o n g e r  t o  be any need 

f o r  special  powers s i n c e ,  f o r  "arrestabletf  
o f f e n c e s ,  a code i s  now l a i d  down i n  t h e  

C r i m i n a l  Law A c t  1967. 

( b )  Search 
The need f o r  powers t o  search f o r  ha rmfu l  
a r t i c l e s  Seems ana logous  w i t h  t h e  need f o r  
powers t o  search f o r  t h e  t o o l s  of t h e f t  

o f f e n c e s .  I n  r e l a t i o n  t o  such  o f f e n c e s ,  
s .26  of  t h e  T h e f t  A c t  1968 seems t o  u s  t o  
p r o v i d e  a s u i t a b l e  model f o r  u s  t o  a d o p t .  

( c )  A d m i r a l t y  . j u r i s d i c t i o n  
We are c o n s i d e r i n g  t h i s  u n d e r  t h e  s u b j e c t -  
head ing  " T e r r i t o r i a l  E x t e n t  o f  t h e  
C r i m i n a l  Law". (78) 

( d )  F i n e s  
There i s  a g e n e r a l  power, now c o n t a i n e d  i n  
s .7(1) of t h e  C r i m i n a l  Law A c t  1967, t o  
impose a f i n e  i n s t e a d  of imprisonment  f o r  
any c r i m i n a l  o f f e n c e ,  and there are s imilar  
powers t o  dea l  w i t h  o f f e n d e r s  i n  o t h e r  ways,  
such  a s  p l a c i n g  them on  p r o b a t i o n .  We see 
no need f o r  r e t a i n i n g  any special  p r o v i s i o n .  

(77) For  t h e  t e x t  of t h i s  s u b s e c t i o n ,  see pa rag raph  5 2 ( b )  

(78) See P u b l i s h e d  Working Pape r  No.17, s u b j e c t  3 .  
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VI1 SOME IMPORTANT QUESTIONS 

79 . I n  a d d i t i o n  t o  i n v i t i n g  comments g e n e r a l l y  on t h i s  
P a p e r ,  we should l i k e  t o  end by d r a w i n g  a t t e n t i o n  t o  a 
f e w  special  p o i n t s ,  i n  t h e  form of q u e s t i o n s ,  on which 
answers  would be p a r t i c u l a r l y  welcome. They are  as  
f o l l o w s  : - 

( 1 )  

( 3 )  

( 4 )  

Should t h e  o n l y  aggrava ted  o f f e n c e  of 
damage t o  p r o p e r t y  be t h e  o f f e n c e  proposed 
i n  paragraph  6 6 ( b ) ?  ( p a r a g r a p h s  19 t o  2 1 ) .  

Should a r s o n  be a b o l i s h e d  as a d i s t i n c t  
o f f e n c e ,  n o t w i t h s t a n d i n g  i t s  t r a d i t i o n a l  
n a t u r e  and i t s  v a l u e  i n  h e l p i n g  t o  
i d e n t i f y  a p a r t i c u l a r  k i n d  of o f f e n d e r ?  
(pa rag raph  22) 

I n  t h e  o f f e n c e  proposed i n  paragraph  6 6 ( c ) ,  
i s  o u r  approach t o  t h e  meaning of t h e  word 
t t d i s h o n e s t t f  c o r r e c t  i n  t h a t  we  have l i m i t e d  
i t s  meaning t o  i n t e n t  t o  make g a i n  o r  t o  
cause  l o s s  i n  money o r  p r o p e r t y ?  
(pa rag raph  3 8 ) .  

Is t h e  scale of  maximum terms of  
imprisonment t e n t a t i v e l y  sugges t ed  i n  
paragraph  72(a)  a c c e p t a b l e ?  

(pa rag raph  5 8 ) .  

A r e  ou r  p r o p o s a l s  about  o u s t e r  of 
j u r i s d i c t i o n  c o n t a i n e d  i n  pa rag raphs  75 
and 76 s a t i s f a c t o r y ?  (pa rag raphs  52 t o  5 5 ) .  

Is o u r  approach t o  p r o d u c t s  of  the  r e a l t y  
which i s  se t  o u t  i n  paragraph  29 as 
a p p r o p r i a t e  t o  o f f e n c e s  of damage t o  
p r o p e r t y  a s  i t  is  t o  t h e f t ?  
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APPENDIX A 

I 

MALICIOUS DAMAGE TO PROPERTY 
SUMMARY OF M A I N  OVERLAPPING PROVISIONS 

I 
I 

S.9.  D e s t r o y i n g  o r  damaging 
b u i l d i n g s  any p e r s o n  b e i n g  
t h e r e i n  o r  b e i n g  endangered.  

e x p l o s i v e s  i n t o  b u i l d i n g s  
w i t h  i n t e n t  t o  damage o r  
d e s t r o y  . 
w i t h  i n t e n t  t o  commit a 
[ f e l o n y ]  unde r  t h e  A c t .  

S .1O.Placing o r  th rowing  

s .45 .A~  s.10 - s h i p s  
S .54,Making o r  h a v i n g  e x p l o s i v e  

P r i n c i p a l  A c t  O t h e r  Law 
I 

T h e f t  A c t  1968 s.9.  See  above 
O f f e n c e s  A g a i n s t  t h e  Pe r son  A c t  1861 
S s .  28 t o  30. Using  e x p l o s i v e s  w i t h  

i n t e n t  t o  c a u s e  p e r s o n a l  
i n j u r y .  

S.64. S i m i l a r  t o  s.54 df  t h e  
P r i n c i p a l  A c t .  

Exp los ive  S u b s t a n c e s  A c t  1883 
S.2.  Caus ing  e x p l o s i o n  l i k e l y  t o  

endanger  l i f e  o r  c a u s e  
s e r i o u s  i n j u r y  t o  p r o p e r t y .  

S .3. A t t empt ing  o r  c o n s p i r i n g \  t o  
commit t h e  o f f e n c e  i n  s .2 .  

S.4.  Making o r  hav ing  e x p l o s i v e  
unde r  s u s p i c i o u s  
c i r c u m s t a n c e s .  

S.2.  S e t t i n g  f i r e  t o  a d w e l l i n g  
house ,  any p e r s o n  b e i n g  
t h e r e i n .  

S .3 .  S e t t i n g  f i r e  t o  v a r i o u s  
k i n d s  of  b u i l d i n g  w i t h  
i n t e n t  t o  i n j u r e  o r  d e f r a u d .  

Ss.37 & 38 I n j u r i n g  and a t t e m p t -  
i n g  t o  i n j u r e  t e l e g r a p h s  and 
t h i n g s  connec ted  w i t h  
telegraphs.  

Arson a t  common l a w .  
T h e f t  A c t  1968, : s .9 .  Burg la ry .  
E n t e r i n g  b u i l d i n g  as  t r e s p a s s e r  w i t h  
i n t e n t  ( i n t e r  a l i a )  t o  damage t h e  
b u i l d i n g  o r  a n y t h i n g  t h e r e i n  by f i r e  
o r  e x p l o s i o n .  

P o s t  Off ice  A c t  1953 
S.60. P l a c i n g  dangerous  s u b s t a n c e s  

i n  o r  a g a i n s t  p o s t  boxes ,  
t e l e p h o n e  boo ths  e t c .  

S . 4 2 . S e t t i n g  f i r e  t o  o r  c a s t i n g  

S.46.Damaging s h i p s  o t h e r  t h a n  
away s h i p s .  

by fire- o r  e x p l o s i o n .  , 

Dockyards P r o t e c t i o n  A c t  1772 
S e t t i n g  on f i r e  o r  o t h e r w i s e  d e s t r o y -  
i n g  n a v a l  v e s s e l s  e t c .  

S .35 .P lac ing  wood e t c .  on r a i l -  
way w i t h  i n t e n t  t o  o b s t r u c t  
o r  ove r th row e n g i n e .  

S .36 .Obs t ruc t ing  e n g i n e s  e tc .  on 
r a i l w a y s .  

O f f e n c e s  A g a i n s t  t h e  P e r s o n  A c t  1861 
5.32. P l a c i n g  wood e t c .  on r a i l w a y  

w i t h  i n t e n t  t o  endanger  
p a s s e n g e r s .  

S.33. C a s t i n g  s t o n e s  e t c .  a t  r a i l w a y  
carriages w i t h  i n t e n t  t o  
endanger  t h e  s a f e t y  of any 
p e r s o n  t h e r e i n .  

t h i n g  so a s  t o  endanger  
r a i  lway p a s  senge rs . 

S.34. Doing o r  o m i t t i n g  t o  do any- 

B r i t i s h  T r a n s p o r t  Commission A c t  
1949 ( c . X X I X )  
S.56. S tone  throwing  e tc .  on rai lway,  

S .4O.Ki l l i ng ,  wounding o r  
maiming c a t t l e .  

S.41 . K i l l i n g ,  wounding o r  
maiming o t h e r  a n i m a l s ,  

P r o t e c t i o n  of Animals A c t  l 9 l l  
S . l .  B e a t i n g  e t c ;  c a u s i n g  unnecess-  

a r y  s u f f e r i n g  t o  an ima l s .  
T h e f t  A c t  1968 
1 s t  Schedule .  Taking  o r  k i l l i n g  
d e e r  and f i s h .  



APPENDIX B 

Summary of Theft Act Classification 

Sections Offence Imprisonment on 
Indictment - 
maximum 

7 (a) Theft 10 years 

9 (b) Burglary 14 years 

10 (c) Aggravated burglary life 

8 (d) Robbery and assault 
with intent to rob life 



APPENDIX C 

NEW ZEALAND CRIMES ACT 1961 
SWEDISH PENAL CODE (1965) 

NEW ZEALAND CRIMES ACT 1961 

C r i m i n a l  Damage 
293. What c o n s t i t u t e s  c r i m i n a l  damage - ( 1 )  , F o r  t 
p u r p o s e s  of s e c t i o n s  294 t o  305 of t h i s  A c t ,  e v e r y  one 
who c a u s e s  any e v e n t  by a n  ac t  which he  knew would 
pr.obably cause i t ,  b e i n g  reckless whe the r  t h a t  e v e n t  
happens o r  n o t ,  s h a l l  be  deemed t o  have  caused  i t  w i l f u l l y .  

( 2 )  Noth ing  s h a l l  be a n  o f f e n c e  a g a i n s t  any of  t h e  
p r o v i s i o n s  of t h o s e  s e c t i o n s . u n l e s s  i t  i s  done w i t h o u t  
l a w f u l  j u s t i f i c a t i o n  o r  excuse ,  and w i t h o u t  c o l o u r  of  
r i g h t .  

(3) Where t h e  ac t  done r e s u l t s  i n  t h e  d e s t r u c t i o n  of  
o r  any damage t o  a n y t h i n g  i n  wh ich  t h e  p e r s o n  charged  
has  a n  i n t e r e s t ,  whe the r  t o t a l  o r  p a r t i a l ,  t h e  e x i s t e n c e  
of  t h a t  i n t e r e s t  s h a l l  n o t  p r e v e n t  h i s  ac t  b e i n g  a crime 
i f  it i s  done w i t h  i n t e n t  t o  d e f r a u d  o r  t o  cause  l o s s  t o  
any o t h e r  p e r s o n ,  Fo r  t h e  pu rposes  of  t h i s  s u b s e c t i o n ,  
where any p r o p e r t y  i s  s u b j e c t  t o  any mortgage o r  c h a r g e ,  
each  o f  t h e  p a r t i e s  t o  t h e  mortgage o r  c h a r g e  s h a l l  be 
deemed t o  have a p a r t i a l  i n t e r e s t  i n  t h a t  p r o p e r t y .  

C f .  1908, No.32, s .328 

294. Arson - Every one commits a r s o n  and i s  l i a b l e  t o  
imprisonment  f o r  a t e r m  n o t  exceed ing  f o u r t e e n  y e a r s  who 
w i l f u l l y  s e t s  f i r e  t o ,  o r  damages by means of any 
e x p l o s i v e ,  - 

( a )  Any b u i l d i n g ,  e r e c t i o n ,  o r  s t r u c t u r e ,  o r  
any s h i p  o r  a i r c r a f t ,  o r  any w e l l  of any 
combus t ib l e  s u b s t a n c e ,  o r  any mine, o r  
any bush,  f o r e s t ,  o r  p l a n t a t i o n ;  o r  
Any p r o p e r t y ,  w h e t h e r  he has a n  i n t e r e s t  
i n  i t  o r  n o t ,  i f  h e  knows o r  ough t  t o  
know t h a t  danger  t o  l i f e  i s  l i k e l y  t o  
ensue .  

( b )  

C f .  1908, No.32, s s .  329, 331, 3 3 3 b ) ;  1950, 
N0.83, p a r t  Schedu le  

295. Attempted a r s o n  - Every one i s  l i a b l e  t o  
imprisonment  f o r  a term n o t  e x c e e d i n g  t e n  y e a r s  who 
a t t e m p t s  t o  commit a r s o n ,  o r  who w i l f u l l y  s e t s  f i r e  t'o, 
o r  damages by means of  any e x p l o s i v e ,  any p r o p e r t y ,  
whether  h e  h a s  an  i n t e r e s t  i n  it o r  n o t ,  knowing t h a t  
any  p r o p e r t y  mentioned i n  p a r a g r a p h  ( a )  of s e c t i o n  294 
of t h i s  A c t  i s  l i k e l y  t o  catch f i r e  o r  be damaged i n  
consequence t h e r e o f ,  

C f .  1908, N0.32, s.330 



296. D a m a g e  t o  o t h e r  p r o p e r t y  by f i r e  o r  e x p l o s i v e  - 
Every one i s  l i a b l e  t o  imprisonment f o r  a term no t  
exceed ing  seven  y e a r s  who w i l f u l l y  se ts  f i r e  t o ,  o r  
damages by means of any e x p l o s i v e ,  any p r o p e r t y  o t h e r  
t h a n  t h a t  ment ioned i n  pa rag raph  ( a )  of  s e c t i o n  294 
of  t h i s  A c t .  

C f ,  1908, NO.32, s.331 

297.  Attempt  t o  damage p r o p e r t y  by f i r e  or e x p l o s i v e  - 
Every one i s  l i a b l e  t o  imprisonment f o r  a t e r m  no t  exceed- 
i n g  f i v e  y e a r s  who a t t e m p t s  t o  commit any o f f e n c e  s p e c i f i e d  
i n  s e c t i o n  296 of t h i s  A c t ,  o r  who w i l f u l l y  s e t s  f i r e  t o  
or damages by means o f  any e x p l o s i v e  h i s  own p r o p e r t y ,  
knowing t h a t  any p r o p e r t y  o t h e r  t h a n  t h a t  ment ioned i n  
pa rag raph  ( a )  of s e c t i o n  294 of t h i s  A c t  i s  l i k e l y  t o  
c a t c h  f i r e  o r  be damaged i n  consequence t h e r e o f .  

C f .  1908, No.32, s.332 

298. W i l f u l  damage - ( 1 )  Every one i s  l i a b l e  t o  
imprisonment  f o r  a term n o t  exceed ing  f o u r t e e n  y e a r s  who 
w i l f u l l y  d e s t r o y s  o r  damages - 

( a )  Any p r o p e r t y ,  w h e t h e r  h e  has a n  i n t e r e s t  
i n  i t  o r  n o t ,  i f  he knows o r  ought  t o  
know t h a t  danger  t o  l i f e  i s  l i k e l y  t o  
ensue ;  o r  

( b )  Any r o a d ,  r a i l w a y ,  b r i d g e ,  , t u n n e l ,  o r  
s imi l a r  means o f  communication, o r  any 
aerodrome,  w h a r f ,  quay, o r  j e t t y ,  i f  he 
knows o r  ought  t o  know t h a t  i t  i s  t h e r e b y  
l i k e l y  t o  be r ende red  dange rous ,  impassable,  
o r  un-usable ;  o r  

b u i l d i n g ,  e r e c t i o n ,  o r  s t r u c t u r e ,  o r  any 
equipment ,  l i n e ,  cab le ,  o r  p i p e ,  u sed  
f o r  o r  i n  c o n n e c t i o n  w i t h  t h e  p r o d u c t i o n ,  
t r a n s m i s s i o n ,  o r  d i s t r i b u t i o n  of  e l e c t r i c i t y  
o r  gas,  i f  he  knows o r  ought  t o  know t h a t  
t h e  supp ly  o f  e l e c t r i c i t y  o r  gas i s  t h e r e b y  
l i k e l y  t o  be a f f e c t e d .  

(2) Every one i s  l i a b l e  t o  imprisonment f o r  a term n o t  

( c )  Any power s t a t i o n  o r  gas works ,  o r  any 

exceed ing  seven  y e a r s  who w i l f u l l y  d e s t r o y s  o r  damages - 
( a )  Any s topbank ,  w a l l ,  dam, o r  s l u i c e  gate,  

o r  any s p i l l w a y ,  c a n a l ,  d r a i n ,  o r  o t h e r  
waterway,  o r  any pumping s t a t i o n  or 
pumping equipment ,  o r  any  o t h e r  works ,  i f  
t h e  d e s t r u c t i o n  o r  damage c a u s e s  a c t u a l  
dange r  of  f l o o d i n g ;  o r  

s t r u c t u r e  used f o r  t h e  s t o r a g e  of  b u l k  
s u p p l i e s  of  gas o r  l i q u i d  f u e l .  

( 3 )  Every  one i s  l i a b l e  t o  imprisonment f o r  a term n o t  
exceed ing  seven  years who w i l f u l l y  d e s t r o y s  o r  damages any 
rare  o r  i r r e p l a c e a b l e  book, m a n u s c r i p t ,  o r i g i n a l  p a i n t i n g ,  
e t c h i n g ,  e n g r a v i n g ,  p r i n t ,  o r  o t h e r  work of  a r t ,  o r  any 
rare o r  i r r e p l a c e a b l e  a r t i c l e  k e p t  f o r  p u r p o s e s  of a r t  o r  
s c i e n c e .  
(4) Every one i s  l i a b l e  t o  imprisonment f o r  a t e r m  n o t  

e x c e e d i n g  f i v e  y e a r s  who w i l f u l l y  d e s t r o y s  o r  damages any  
p r o p e r t y  i n  any case n o t  p rov ided  f o r  elsewhere i n  t h i s  A c t .  

1952, No.42, s.10 

( b )  Any c o n t a i n e r ,  b u i l d i n g ,  e r e c t i o n ,  o r  

C f .  1908, No.32, s.339; 1950, No.83, p a r t  Schedule ;  

\ 



299. W i l f u l  waste o r  d i v e r s i o n  of water ,  gas, o r  
e l e c t r i c i t y  - Every one i s  l i a b l e  t o  imprisonment f o r  a 
t e r m  n o t  exceed ing  f i v e  y e a r s  who, w i l f u l l y  and w i t h  i n t e n t  
t o  c a u s e  l o s s  o r  harm t o  any o t h e r  p e r s o n ,  wastes o r  d i v e r t s ,  
o r  c a u s e s  t o  be w a s t e d  o r  d i v e r t e d ,  any w a t e r ,  gas,  o r  
e l e c t r i c i t y ,  n o t  b e i n g  water ,  gas, o r  e l e c t r i c i t y  t h a t  h e  
h a s ,  o r  h o n e s t l y  b e l i e v e s  he has ,  a l e g a l  r i g h t  t o  u s e .  

C f .  1908, No.32, s.238A; 1952, No.42, s . 4  

300. I n t e r f e r i n g  w i t h  means of  t r a n s p o r t  - (1) Every 
one i s  l i a b l e  t o  imprisonment f o r  a term n o t  exceed ing  
seven  vears  who, w i t h  i n t e n t  t o  c a u s e  danger  t o  p r o p e r t y ,  - 

( 2 )  Every 

Removes a n y t h i n g  from o r  p l a c e s  a n y t h i n g  on ,  
i n ,  o v e r ,  o r  u n d e r  any place,  o r  any area of 
water ,  t h a t  i s  used  f o r  o r  i n  c o n n e c t i o n  w i t h  
t h e  carr iage of p e r s o n s  o r  of goods by l a n d ,  
w a t e r ,  o r  a i r ;  o r  
Does a n y t h i n g  t o  any p r o p e r t y  t h a t  i s  used  f o r  
o r  i n  c o n n e c t i o n  w i t h  t h e  carriage of  p e r s o n s  
o r  of  goods  by l a n d ,  water ,  o r  a i r ;  o r  
Shoo t s  o r  t h rows  a n y t h i n g  a t ,  i n t o ,  o r  upon 
any v e h i c l e ,  s h i p ,  o r  a i r c r a f t ;  o r  
Causes  a n y t h i n g  t o  come i n  c o n t a c t  w i t h  any 
v e h i c l e ,  s h i p ,  o r  a i r c r a f t ;  o r  
Does any o t h e r  un lawfu l  a c t ,  o r  w i l f u l l y  
o m i t s  t o  do any ac t  wh ich  i t  i s  h i s  d u t y  t o  
do ,  i n  r e s p e c t  of any such  place,  area of 
water ,  o r  p r o p e r t y  as  a f o r e s a i d ,  o r  i n  
r e s p e c t  o f  any v e h i c l e ,  s h i p ,  o r  a i r c r a f t .  

one i s  l i a b l e  t o  imprisonment f o r  a t e r m  n o t  
exceed ing  f i v e  y e a r s  who, i n t e n t i o n a l l y  and i n  a manner 
l i k e l y  t o  c,ause danger  t o  p r o p e r t y ,  does  any of  t h e  a c t s  
r e f e r r e d  t o  i n  s u b s e c t i o n  ( 1 )  of  t h i s  s e c t i o n .  

C f .  1908, No.32, s s .  333(a), 334; 1950, No.83, 
p a r t  Schedu le  

301. Wrecking - Every one i s  l i a b l e  t o  imprisonment 
f o r  a t e r m  n o t  exceed ing  f o u r t e e n  y e a r s  who - 

( a )  Cas t s  away o r  d e s t r o y s  any s h i p  o r  a i r c r a f t ,  

( b )  Does any ac t  t e n d i n g  t o  t h e  immediate l o s s  
w h e t h e r  complete  o r  u n f i n i s h e d ;  o r  

o r  d e s t r u c t i o n  of  any s h i p  o r  a i rcraf t  i n  
d i s t r e s s ,  whether  o r  n o t  he has a n  i n t e r e s t  
i n  t h e  s h i p  o r  a i r c r a f t ;  o r  
I n t e r f e r e s  w i t h  any mar ine  o r  a e r o n a u t i c a l  
mark, l i g h t ,  s i g n a l ,  o r  equipment used  f o r  
t h e  gu idance  o r  c o n t r o l  of s h i p s  o r  a i r c r a f t ,  
o r  e x h i b i t s  o r  t r a n s m i t s  a n y j f a l s e  mark, 
l i g h t ,  o r  s i g n a l ,  w i t h  i n t e n t  t o  b r i n g  any 
s h i p  o r  a i r c r a f t  i n t o  d a n g e r ,  whether  o r  no t  
he  h a s  a n  i n t e r e s t  i n  t h e  s h i p  o r  a i r c r a f t .  

Cf .  1908, No.32, s.335; 1950, No.83, p a r t  Schedule  

( c )  

302. At tempt ing  t o  wreck - Every one i s  l i a b l e  t o  
imprisonment f o r  a term n o t  exceed ing  t e n  y e a r s  who a t t e m p t s  
t o  cas t  away o r  d e s t r o y  any s h i p  o r  a i r c r a f t ,  whether  
comple te  o r  u n f i n i s h e d .  

C f .  1908, No.32, s.336; 1950, No.83, p a r t -  Schedule  



303. I n t e r f e r i n g  w i t h  s i g n a l s ,  e t c .  - Every one i s  
l i a b l e  t o  imprisonment f o r  a term n o t  exceed ing  seven  y e a r s  
who d e s t r o y s ,  damages, a l t e r s ,  removes, o r  c a n c e a l s ,  o r  
a t t e m p t s  t o  d e s t r o y ,  damage, a l t e r ,  remove, o r  c o n c e a l ,  any 
mark, l i g h t ,  s i g n a l ,  o r  equipment used  f o r  t h e  gu idance  o r  
c o n t r o l  of  s h i p s  o r  aircl-aft .  

C f .  1908 No.32, s.337; 1950, No.83, p a r t  Schedule  

304 I n t e r f e r i n g  w i t h  mines - Every one i s  l i a b l e  t o  
imprisonment f o r  a t e r m  n o t  exceed ing  seven  y e a r s  who, w i t h  
i n t e n t  t o  damage a mine o r  o b s t r u c t  t h e  working t h e r e o f ,  - 

s u b t e r r a n e a n  channe l  communicating the rewi th ;  
o r  
Damages any s h a f t  o r  any passage  of t h e  mine; 
o r  

a p p a r a t u s ,  b u i l d i n g ,  b r idge ,  o r  road  be long ing  
t o  t h e  mine,  whether  t h e  o b j e c t  damaged i s  

( d )  H inde r s  t h e  working of  any such  a p p a r a t u s ;  o r  
( e )  Damages o r  u n f a s t e n s ,  w i t h  i n t e n t  t o  r e n d e r  

u s e l e s s ,  any r o p e ,  c h a i n ,  o r  tackle used  i n  
any mine, o r  upon any way o r  work connec ted  
t h e r e w i t h .  

( a )  Causes  water t o  r u n  i n t o  t h e  mine o r  any 

( b )  

( c )  Damages, w i t h  i n t e n t  t o  r e n d e r  u s e l e s s ,  any 

* comple te  o r  n o t ;  o r  

C f .  1908, No.32, s.338 

30.5. P r o v i d i n g  e x p l o s i v e  t o  commit crime - Every one i s  
l i a b l e  t o  imprisonment f o r  a t e r m  n o t  exceed ing  two years 
who knowingly h a s  i n  h i s  p o s s e s s i o n  o r  makes any e x p l o s i v e  
s u b s t a n c e ,  o r  any dangerous  e n g i n e ,  i n s t r u m e n t ,  o r  t h i n g ,  
w i t h  i n t e n t  thereby  t o  commit, o r  f o r  t h e  pu rpose  of 
e n a b l i n g  any otkler p e r s o n  t o  commit, a crime. 

C f .  1908, NO.32, s.340 



SWEDISH PENAL CODE 1965 ( t r a n s l a t e d  by T h o r s t e n  S e l l i n  
and p u b l i s h e d  by t h e  M i n i s t r y  
of J u s t i c e ,  Stockholm) 

C h a p t e r  12 

O f  C r i m e s  I n f l i c t i n g  Damage 

Sec.1. A p e r s o n ,  who d e s t r o y s  o r  damages r ea l  p r o p e r t y  o r  
c h a t t e l s  t o  t h e  d e t r i m e n t  o f  a n o t h e r ' s  r i g h t  t h e r e t o ,  s h a l l  
be sen tenced  f o r  i n f l i c t i n g  damage t o  pay a f i n e  o r  t o  
imprisonment f o r  a t  most s i x  months.  
Sec.2. I f ,  c o n s i d e r i n g  t h e  minimal harm and o t h e r  
c i r c u m s t a n c e s  of t h e  a c t ,  t h e  crime mentioned i n  S e c t i o n  1 
i s  regarded as  p e t t y ,  a f i n e  s h a l l  be impoked f o r  trespass. 

A p e r s o n ,  who i n  f o r e s t  o r  f i e l d  u n l a w f u l l y  takes  
growing t rees  o r  grass o r  from growing t rees  t a k e s  t w i g s ,  
b ranches ,  b i r c h  bark ,  bark ,  l e a v e s ,  bas t ,  a c o r n s ,  n u t s  o r  
r e s i n ,  o r  t akes  f a l l e n  t r ee s ,  s t o n e ,  g r a v e l ,  sod o r  s imi l a r  
t h i n g s  n o t  prepared f o r  u s e ,  s h a l l  be s e n t e n c e d  f o r  trespass 
i f  t h e  crime i s  regarded as  p e t t y  c o n s i d e r i n g  the  v a l u e  of 
what i s  t a k e n  and o t h e r  c i r c u m s t a n c e s .  
Sec ,3 .  I f  t h e  crime referred t o  i n  S e c t i o n  1 i s  regarded as  
g r a v e ,  imprisonment  f o r  a t  most f o u r  y e a r s  s h a l l  be imposed 
f o r  i n f l i c t i n g  gross damage, 

I n  j u d g i n g  t h e  g r a v i t y  of  t h e  crime, special  
a t t e n t i o n  s h a l l  be p a i d  t o  whether  the  ac t  had g i v e n  r i se  t o  
a s u b s t a n t i a l  danger  t o  some o n e ' s  l i f e  o r  h e a l t h  o r  damage 
had been done t o  something of great c u l t u r a l  o r  economic 
impor tance  o r  e l s e  i s  k e e n l y  f e l t .  
Sec.4.  I f  a p e r s o n  u n l a w f u l l y  takes  h i s  way a c r o s s  a 
b u i l d i n g  l o t ,  a p l a n t a t i o n  o r  o t h e r  l a n d  t h a t  c a n  be damaged 
t h e r e b y ,  he s h a l l  be s e n t e n c e d  f o r  t a k i n g  u n l a w f u l  p a t h  t o  
pay a f i n e .  
Sec.5.  A t t e m p t  o r  p r e p a r a t i o n  t o  i n f l i c t  g r o s s  damage and 
f a i l u r e  t o  r e v e a l  such crime s h a l l  be punished  a s  s ta ted  i n  
C h a p t e r  2 3 .  
Sec.6. Trespass o r  t a k i n g  u n l a w f u l  p a t h  may, i f  the crime 
o n l y  i n f r i n g e s  t h e  r i g h t  o f  a p r i v a t e  p e r s o n ,  be s u b j e c t  t o  
p u b l i c  p r o s e c u t i o n  o n l y  i f ,  f o r  s p e c i a l  r e a s o n s ,  such 
p r o s e c u t i o n  i s  ca l led  f o r  f rom a p u b l i c  p o i n t  of view. 

Chap te r  13 

Of C r i m e s  I n v o l v i n g  P u b l i c  Danger 

Sec.1.  I f  a p e r s o n  starts a f i r e  t h a t  i m p o r t s  dange r  t o  
a n o t h e r ' s  l i f e  o r  h e a l t h  o r  e x t e n s i v e  d e s t r u c t i o n  of  a n o t h e r ' s  
p r o p e r t y ,  he s h a l l  be sen tenced  f o r  a r s o n  t o  imprisonment  
f o r  a t  l eas t  two and a t  most e i g h t  years. 
Sec.2. I f  t he  crime mentioned i n  S e c t i o n  1 i s  c o n s i d e r e d  
grave, imprisonment f o r  a f i x e d  term of a t  least  s i x  and 
a t  most t e n  years,  o r  f o r  l i f e ,  s h a l l  be imposed f o r  
g r a v e  a r s o n .  

a t t e n t i o n  sha l l  be pa id  t o  whether t h e  f i r e  w a s  s e t  i n  a 
t h i c k l y  p o p u l a t e d  area, where it cou ld  eas i ly  spread ,  o r  
had o t h e r w i s e  t h r e a t e n e d  dange r  t o  s e v e r a l  p e r s o n s  o r  t o  
p r o p e r t y  of s p e c i a l  impor tance  

I n  j u d g i n g  t h e  g r a v i t y  of t h e  crime, special  



Sec.3;. A p e r s o n ,  who c a u s e s  a n  e x p l o s i o n ,  i n u n d a t i o n ,  
l a n d s l i d e ,  sh ipwreck ,  a i r p l a n e  o r  t r a i n  a c c i d e n t  o r  o t h e r  
l i k e  c a l a m i t y  and t h e r e b y  g ives  r ise t o  a danger  t o  
a n o t h e r ' s  l i f e  o r  h e a l t h  o r  of e x t e n s i v e  d e s t r u c t i o n  of 
a n o t h e r ' s  p r o p e r t y ,  s h a l l  be s e n t e n c e d  f o r  d e v a s t a t i o n  
endange r ing  t h e  p u b l i c  t o  imprisonment f o r  a t  l e a s t  two 
and a t  most e i g h t  y e a r s .  

If t h e  crime i s  g r a v e ,  imprisonment f o r  a f i x e d  
term of a t  l eas t  s i x  and a t  most t e n  y e a r s ,  o r  f o r  l i f e ,  
s h a l l  be imposed. 
Sec .4 .  I f  a p e r s o n  d e s t r o y s  o r  damages p r o p e r t y  of 
s i g n i f i c a n t  impor tance  f o r  t he  d e f e n s e  of t h e  R e a l m ,  p u b l i c  
s u b s i s t e n c e ,  j u d i c i a l  o r  p u b l i c  a d m i n i s t r a t i o n ,  o r  t h e  
main tenance  of  p u b l i c  o r d e r  and s e c u r i t y  i n  t h e  R e a l m ,  o r  
by some o t h e r  a c t i o n ,  n o t  l i m i t e d  t o  t h e  w i t h h o l d i n g  of  
manpower o r  advocacy t o  t h a t  e f f e c t ,  s e r i o u s l y  d i s t u r b s  
o r  i n t e r f e r e s  w i t h  t h e  u s e  of  such p r o p e r t y ,  h e  s h a l l  be 
sen tenced  f o r  s a b o t a g e  t o  imprisonment f o r  a t  most f o u r  
years.  The same s h a l l  a p p l y ,  i f  a pe r son  o t h e r w i s e ,  by 
i n f l i c t i n g  damage o r  by o t h e r  a c t i o n  j u s t  ment ioned ,  
s e r i o u s l y  d i s t u r b s  o r  i n t e r f e r e s  w i t h  p u b l i c  t r a f f i c  o r  
t h e  u s e  of  t e l e g r a p h ,  t e l e p h o n e ,  r a d i o  o r  o t h e r  l i k e  
p u b l i c  se rv ice  o r  some i n s t a l l a t i o n  t h a t  s u p p l i e s  t h e  
p u b l i c  w i t h  water ,  l i g h t ,  h e a t ,  o r  power. 
Sec.5.  I f  a crime mentioned i n  S e c t i o n  4 i s  c o n s i d e r e d  
g r a v e ,  imprisonment  f o r  a f i x e d  term of a t  l e a s t  two and 
a t  most t e n  y e a r s ,  o r  f o r  l i f e ,  s h a l l  be imposed f o r  
pross  s a b o t a g e .  

I n  j u d g i n g  t h e  g r a v i t y  of t h e  crime, s p e c i a l  
a t t e n t i o n  s h a l l  be p a i d  t o  w h e t h e r  i t  produced dange r  t o  
t h e  s e c u r i t y  of  t h e  R e a l m ,  t o  t h e  l i v e s  of s e v e r a l  p e r s o n s ,  
o r  t o  p r o p e r t y  of s p e c i a l  impor tance .  
Sec.6.  A p e r s o n ,  who c a r e l e s s l y ,  by t h e  careless  h a n d l i n g  
of f i r e  o r  e x p l o s i v e  o r  o t h e r w i s e ,  c a u s e s  a f i r e  o r  some 
c a l a m i t y  mentioned i n  S e c t i o n  1 ,  2 ,  o r  3 o r  a danger  of 
i t s  o c c u r r i n g ,  o r  c a u s e s  damage o r  i n t e r f e r e n c e  referred 
t o  i n  S e c t i o n  4, s h a l l  be s e n t e n c e d  f o r  c a r e l e s s n e s s  
endange r ing  t h e  p u b l i c  t o  pay a f i n e  o r  t o  imprisonment 
f o r  a t  most s i x  months. 

t w o  y e a r s  s h a l l  be  imposed. 
Sec.7.  I f  a p e r s o n  creates  a g e n e r a l  dange r  t o  p e o p l e s '  
l i f e  o r  h e a l t h  by p o i s o n i n g  o r  i n f e c t i n g  f o o d ,  water ,  o r  
t h e  l i k e ,  'or i n  o t h e r  ways by s p r e a d i n g  p o i s o n  o r  such ,  
o r  by t r a n s m i t t i n g  o r  s p r e a d i n g  s e r i o u s  d i s e a s e ,  he s h a l l  
be s e n t e n c e d  f o r  s p r e a d i n g  p o i s o n  o r  c o n t a g i o n  t o  
imprisonment  f o r  a t  most s i x  years.  

term of  a t  l e a s t  f o u r  and a t  most t e n  y e a r s ,  o r  f o r  l i f e ,  
s h a l l  be imposed. I n  j u d g i n g  t h e  g r a v i t y  o f  t h e  crime, 
s p e c i a l  a t t e n t i o n  s h a l l  be  p a i d  t o  whe the r  it w a s  committed 
w i t h  i n t e n t  t o  harm a n o t h e r ' s  l i f e  o r  h e a l t h  o r  whether  it 
exposed many p e r s o n s  t o  danger .  
Sec .8 ,  If a p e r s o n  creates a g e n e r a l  dange r  t o  a n i m a l s  
o r  p l a n t s  by means of p o i s o n  o r  by t r a n s m i t t i n g  o r  s p r e a d i n g  
v i r u l e n t  d i s e a s e  o r  by s p r e a d i n g  p e r n i c i o u s  a n i m a l s  o r  weeds 
o r  by o t h e r  l i k e  means, he s h a l l  be sen tenced  f o r  d e s t r u c t i o n  
t o  pay a f i n e  o r  t o  imprisonment f o r  a t  most two years. 

I f  t h e  crime i s  g r a v e ,  imprisonment f o r  a t  most 

I f  t h e  crime i s  g r a v e ,  imprisonment f o r  a f i x e d  



I f  t h e  crime i s  g r a v e ,  imprisonment f o r  a t  l ea s t  
s i x  months and a t  most s i x  years  s h a l l  be imposed, I n  
j u d g i n g  t h e  g r a v i t y  of t h e  crime, special  a t t e n t i o n  s h a l l  
be p a i d  t o  whe the r  i t  w a s  committed w i t h  i n t e n t  t o  harm 
o r  w h e t h e r  p r o p e r t y  of s u b s t a n t i a l  v a l u e  w a s  exposed t o  
dange r .  
Sec.9, I f  a p e r s o n  ac t s  a s  s ta ted  i n  S e c t i o n  7 o r  8 due 
t o  g r o s s  c a r e l e s s n e s s ,  he s h a l l  be sen tenced  f o r  careless  
h a n d l i n g  o f  p o i s o n  o r  c o n t a g i o n  t o  pay a f i n e  o r  t o  
imprisonment  f o r  a t  most two y e a r s .  
Sec.10. I f  a p e r s o n ,  w i t h o u t  i n c u r r i n g  l i a b i l i t y  t o  
punishment i n  a c c o r d  w i t h  p r e c e d i n g  p r o v i s i o n s  of t h i s  
Chapter, w h i l e  h a n d l i n g  f i r e ,  e x p l o s i v e  or po i son  o r  i n  
some o t h e r  way creates a dange r  of f i r e  o r  calamity 
referred t o  i n  S e c t i o n  1 ,  2 ,  o r  3 o r  of  g e n e r a l  dange r  
referred t o  i n  S e c t i o n  7 o r  8,  and n e g l e c t s ,  when h a v i n g  
become aware of t h e  d a n g e r ,  t o  do a l l  t h a t  c a n  be 
r e a s o n a b l y  e x p e c t e d  of him t o  a v e r t  i t ,  he s h a l l  be 
sen tenced  f o r  n e g l e c t  t o  a v e r t  p u b l i c  danger  t o  pay a f i n e  
o r  t o  imprisonment  f o r  a t  most one y e a r .  
Sec.11. I f  a p e r s o n ,  who has become l i a b l e  t o  punishment 
i n  acco rd  w i t h  S e c t i o n  1 ,  2 ,  3 ,  6 ,  7 ,  8,  9 ,  o r  10, h a s  
v o l u n t a r i l y  a v e r t e d  t h e  dange r  there mentioned b e f o r e  any 
c o n s i d e r a b l e  harm deve loped ,  h e  may be sen tenced  t o  a 
lesser  punishment t h a n  t h a t  p rov ided  f o r  t h e  crime; 
however, no lesser punishment t h a n  imprisonment may be  
imposed, i f  t h e  minimum s a n c t i o n  f o r  t h e  crime i s  o t h e r w i s e  
imprisonment  f o r  two y e a r s  o r  l o n g e r ,  I f  t h e  danger  w a s  
minor  and t h e  a c t  i s  n o t  p u n i s h a b l e  by more t h a n  a y e a r ' s  
impr isonment ,  no punishment s h a l l  be imposed. 
Sec.12. A t t e m p t ,  p r e p a r a t i o n  o r  c o n s p i r a c y  t o  commit a r s o n ,  
g r o s s  a r s o n ,  d e v a s t a t i o n  endange r ing  t h e  p u b l i c ,  s a b o t a g e ,  
g r o s s  s a b o t a g e ,  s p r e a d i n g  p o i s o n  o r  c o n t a g i o n ,  o r  
d e s t r u c t i o n ,  as w e l l  a s  n e g l e c t  t o  a v e r t  such  a crime s h a l l  
be punished  a s  s ta ted  i n  Chap te r  'i!3* 


