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INTRODUCTORY NOTE 

T h i s  Working Paper i s  c i r c u l a t e d  i n  t h e  Law Commission's 
series of publ ished Working Papers i n  o r d e r  t o  o b t a i n  comment 
and c r i t i c i sm.  The p r o v i s i o n a l  P r o p o s i t i o n s  have been 
formulated by t h e  Law Commission's Working P a r t y  on t h e  law 
of Landlord and Tenant and t h e  n o t e s  and commentary have been 
added by t h e  Law Commission. 

The  Law Commission a r e  most g r a t e f u l  t o  t h e  Working P a r t y  
f o r  cons ide r ing  t h e  important  q u e s t i o n s  wi th  which t h e  paper 
d e a l s .  The Commission must no t  however be taken  as  n e c e s s a r i l y  
subsc r ib ing  t o  t h e  p a r t i c u l a r  s o l u t i o n s  which t h e  Working 
P a r t y  propose. Before coming t o  a dec i s ion  t h e  Commission w i s h  

t o  have t h e  views of t hose  t o  whom t h i s  paper  i s  c i r c u l a t e d  and 
t h e y  hope t h a t  r e a d e r s  w i l l  f ee l  f r e e  t o  put forward a l t e r n a t i v e  
s o l u t i o n s  t o  t h e  problems w i t h  which t h e  P ropos i t i ons  are 
designed t o  d e a l .  

Some of t h e  m a t t e r s ' d i s c u s s e d  i n  t h e  paper were a l s o  
cons idered  by t h e  J e n k i n s  Committee which r epor t ed  i n  1950. 
The r e l e v a n t  recommendations of t h a t  Committee are reproduced 
i n  Appendix 1' of t h e  paper  and it w i l l  be seen t h a t  t h e  

Working P a r t y ' s  p r o p o s i t i o n s  d i f f e r  from those  recommendations 
i n  some important  r e s p e c t s .  The main p o i n t s  of c o n f l i c t  are: 
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1 .  F i n a l  Report  of t h e  Leasehold Committee (Chairman: 
Lord J u s t i c e  Jenk ins )  1950 Cmd. 7982. 
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( a )  Whether c o v e n a n t s  imposing a b s o l u t e  p r o h i b i t i o n s  
of t h e  k i n d  d i s c u s s e d  i n  t h i s  paper shou ld  be 

p e r m i t t e d .  The Working P a r t y  propose  
( P r o p o s i t i o n  1 )  t h a t  s u b j e c t  t o  s p e c i a l  s t a t u t o r y  
p r o v i s i o n s  and t o  one s p e c i f i c  e x c e p t i o n  
( P r o p o s i t i o n  2)  such  c o v e n a n t s  shou ld  be 

p e r m i t t e d :  t h e  J e n k i n s  Committee, however, 
recommended t h a t  such  c o v e n a n t s  should  b e  
c o n s t r u e d  a s  i f  t h e y  were e x p r e s s e d  t o  be 

c o v e n a n t s  r e q u i r i n g  t h e  l a n d l o r d ' s  c o n s e n t  which 
consen t  w a s  no t  t o  be un reasonab ly  w i t h h e l d .  2 

( b )  Whether t h e  r i g h t  of  a b u s i n e s s  t e n a n t  t o  claim 
compensat ion f o r  improvements on q u i t t i n g  t h e  

h o l d i n g ,  u n d e r  P a r t  I of  t h e  Landlord  and Tenant  
A c t  1927 (he rea f t e r  ca l led  ' ! the 1927 A c t " )  , 
shou ld  be r e t a i n e d  and ,  p e r h a p s ,  ex tended  t o  
r e s i d e n t i a l  t e n a n c i e s .  The Working P a r t y  
c o n s i d e r  t h a t  t h e  p r o v i s i o n s  of P a r t  I a r e  now 
o b s o l e t e  and shou ld  be r e p e a l e d  ( P r o p o s i t i o n  1 1 )  ; 
t h e  J e n k i n s  Committee recommended t h a t  t h e y  shou ld  
be r e t a i n e d  and t h a t  s i m i l a r  p r o v i s i o n s  should  be 
ex tended  t o  r e s i d e n t i a l  t e n a n c i e s .  3 

On these two p o i n t s  t h e  Law Commiss ion ,a re  n o t ,  a t  p r e s e n t ,  
s a t i s f i e d  t h a t  t h e  a rguments ,  which a re  f u l l y  s e t  o u t  i n  t h i s  

p a p e r ,  are s u f f i c i e n t l y  s t r o n g  t o  j u s t i f y  d e p a r t u r e  from t h e  
J e n k i n s  Commit tee 's  recommendations,  

I n  g e n e r a l ,  t h e  Commission b e l i e v e  t h a t  i n  r e l a t i o n  t o  
problems such  a s  t h e s e ,  where t h e  arguments  a re  f i n e l y  b a l a n c e d ,  
a c h o i c e  beLween a l t e r n a t i v e  s o l u t i o n s  may depend on what v i e w  
i s  t a k e n  of t h e  e s s e n t i a l  n a t u r e  of  t h e  l a n d l o r d  and t e n a n t  
r e l a t i o n s h i p  - i n  p a r t i c u l a r  whether  t h e  g r a n t  of a lease i s  
c o n s i d e r e d  p r i m a r i l y  a s  a c o n t r a c t  o r  as  t h e  c r e a t i o n  of a 
lega l  e s t a t e  i n  l a n d .  I t  i s  a l s o  n e c e s s a r y  t o  keep i n  mind t h e  
main o b j e c t i v e s  of r e fo rm i n  t h i s  branch  of t h e  l a w .  I n  
a d d i t i o n  t o  t h e  s i m p l i f i c a t i o n  of t h e  l a w  and t h e  removal of 
u n c e r t a i n t y  and d e f e c t s ,  t h e  Law Commission's view i s  t h a t  t h e  

2 .  Paras. 304, 3 l l  and 312; Recommendation 7 on p.113 and 

3 .  P a r a s .  280 t o  286 and Recommendation 1 on  p.112 of t h e i r  

Recommendations 1 and 2 on p.118 of t h e i r  r e p o r t .  

r e p o r t .  

(ii) 



main o b j e c t i v e s  shou ld  be:- 

(i) t o  b r i n g  t h e  l a w  i n t o  l i n e  w i t h  modern s o c i a l  
and economic c o n d i t i o n s  and t o  f a c i l i t a t e  any 
a l t e r a t i o n s  which may be r e q u i r e d  i n  t h e  l i g h t  
o f  f u t u r e  changes  i n  these c o n d i t i o n s ,  

(ii) t o  m a i n t a i n  a f a i r  b a l a n c e  between t h e  legit imate 
i n t e r e s t s  of l a n d l o r d s  and t e n a n t s  r e s p e c t i v e l y ,  

( i i i )  t o  a v o i d  u n n e c e s s a r y  r e s t r i c t i o n s  on the  
r e a s o n a b l e  u s e  and enjoyment o f  l e a s e h o l d  
p r o p e r t y ,  and 

( i v )  t o  encourage  t h e  pa r t i e s  t o  m a i n t a i n  t e n a n t e d  
p r o p e r t y  i n  a p r o p e r  s ta te  o f  r e p a i r  and ,  i n  
a p p r o p r i a t e  c i r c u m s t a n c e s ,  t o  improve such 
p r o p e r t y .  

O t h e r  i m p o r t a n t  p o i n t s  raised by t h e  Working P a r t y ' s  
P r o p o s i t i o n s  are whether  s t a t u t o r y  g u i d e l i n e s  shou ld  be 

p rov ided  t o  assist  t h e  c o u r t  i n  d e t e r m i n i n g  t h e  r e a s o n a b l e n e s s  
of t h e  w i t h h o l d i n g  of c o n s e n t  by t h e  l a n d l o r d  ( P r o p o s i t i o n  5) 
and the  r e g u l a t i o n  of t h e  payments which a l a n d l o r d  shou ld  be 
e n t i t l e d  t o  demand upon g r a n t i n g  c o n s e n t  ( P r o p o s i t i o n  6 ) .  
The main q u e s t i o n s  f o r  c o n s i d e r a t i o n  are s e t  o u t  i n  P a r t  I V  
of  t h e  p a p e r ,  

Comments on t h o s e  q u e s t i o n s  and on any o t h e r  matters 
c o n t a i n e d  i n ,  o r  a r i s i n g  from, t h e  Working P a r t y ' s  P r o p o s i t i o n s  
are a c c o r d i n g l y  i n v i t e d .  They s h o u l d ,  i f  p o s s i b l e ,  be s e n t  t o  
t h e  Law Commission by 1st J u n e  1970. 

(iii) 
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COVENANTS RESTRICTING DISPOSITIONS, PARTING WITH 

POSSESSION, CHANGE OF USER AND ALTERATIONS 

PART I - INTRODUCTION 

1 .  
e s t a b l i s h e d  by t h e  Law Commission i n  1966 t o  c o n s i d e r  t h e  
g e n e r a l  l a w  of  l a n d l o r d  and t e n a n t  w i t h  a view t o  i t s  e v e n t u a l  
c o d i f i c a t i o n ,  have completed t h e i r  s t u d y  of  c o v e n a n t s  i n  
leases which p r e v e n t  t h e  t e n a n t  f rom a s s i g n i n g ,  s u b l e t t i n g  o r  
p a r t i n g  w i t h  p o s s e s s i o n  of  t h e  demised p r o p e r t y ,  changing  i t s  
u s e  o r  making a l t e r a t i o n s ,  a d d i t i o n &  o r  improvements t o  t h e  
p r o p e r t y .  The Working P a r t y ' s  p r o v i s i o n a l  P r o p o s i t i o n s  are 
s e t  o u t  i n  f u l l  i n  P a r t  I1 of  t h i s  p a p e r .  They are  a l s o  shown, 
t o g e t h e r  w i t h  n o t e s  on t h e  e x i s t i n g  l a w ,  on t h e  l e f t  hand pages  
o f  P a r t  111. On t h e  r i g h t  hand pages  o f  P a r t  I11 a p p e a r s  a 
Commentary which i n c l u d e s  a number of  o b s e r v a t i o n s  by t h e  
Law Commission and c o n t a i n s  what a p p e a r  t o  t h e  Law Commission 
t o  be t h e  main q u e s t i o n s  r e q u i r i n g  c o n s i d e r a t i o n .  

2 .  The common f e a t u r e  o f  t h e s e  c o v e n a n t s  i s  t h a t  t h e y  
p r e v e n t  t h e  t e n a n t  f rom hav ing  t h e  f u l l e s t  u s e  and c o n t r o l  of  
t h e  p r o p e r t y  he has leased. Two of  t h e  most impor t an t  
q u e s t i o n s  a re ,  f i r s t ,  t h e  e x t e n t  t o  wh ich  a b s o l u t e  p r o h i b i t i o n s  
shou ld  be p e r m i t t e d ,  i f  a t  a l l ;  a n d ,  s econd ly ,  i f  t h e y  are  
p e r m i t t e d ,  whether  t h e  t e n a n t  should  be e n t i t l e d  t o  any re l ie f  
from t h e i r  o p e r a t i o n  by b e i n g  g i v e n  t h e  r i g h t  t o  t e r m i n a t e  the  

tenancy  o r  t o  a p p l y  t o  t h e  C o u r t  o r  t h e  Lands T r i b u n a l  t o  have 
t h e  covenan t  va r i ed  o r  d i s c h a r g e d .  

3 .  T h i s  p a p e r  i s  n o t  concerned  w i t h  a g r i c u l t u r a l  leases o r  
min ing  leases,  t o  which s p e c i a l  c o n s i d e r a t i o n s  app ly .  Apar t  
from these,  t h e  p r o p o s a l s  are i n t e n d e d  t o  a p p l y ,  i n  t h e  
a p p r o p r i a t e  c o n t e x t ,  t o  leases of  a l l  o t h e r  k i n d s  of p r o p e r t y .  
They would take e f f ec t  s u b j e c t  t o  any s p e c i a l  s t a t u t o r y  
p r o v i s i o n s  such  a s  t h o s e  which are  l i s t e d  i n  t h e  n o t e s  t o  
P r o p o s i t i o n  1 on page 12: and t h e y  would a l s o  be s u b j e c t  t o  

The Working P a r t y  on Landlord  and Tenan t , '  wh ich  w a s  

2 

1 .  A l i s t  of t h e  c u r r e n t  members of t h e  Working P a r t y  i s  
c o n t a i n e d  i n  Appendix 2 .  

2 .  The P r o p o s i t i o n s  are p u t  forward  as  a p p l i c a b l e  i n  p r i n c i p l e  
b o t h  t o  e x i s t i n g  and f u t u r e  leases  a l t h o u g h  i n  t h e  case of  
e x i s t i n g  leases t h e  need f o r  any t r a n s i t i o n a l  p r o v i s i o n s  o r  
e x c e p t i o n s  w i l l  be c a r e f u l l y  c o n s i d e r e d  a t  a l a t e r  stage. 
I n  r e g a r d  t o  c o v e n a n t s  p r o h i b i t i n g  t h e  making of improvements,  
t h e  J e n k i n s  Committee's recommendations were e x p r e s s e d  t o  
re la te  o n l y  t o  f u t u r e  leases ,  



any p a r t i c u l a r  s t a t u t o r y  r i g h t s  which arc  i n c o n s i s t e n t  w i t h  
t h e m .  F o r  example,  unde r  t h e  Rent  A c t  1968, on t h e  d e a t h  o f  
a p r o t e c t e d  t e n a n t  t h e  r i g h t s  of o c c u p a t i o n  may be t r a n s m i t t e d  
t o  a member of  h i s  f a m i l y  who h a s  bcen l i v i n g  w i t h  h i m ,  even 
where  Lhe tenancy  c o n t a i n s  a covenant  a g a i n s t  a s s ignmen t ;  and 
a f u r t h e r  t r a n s m i s s i o n  may o c c u r  on t h e  d e a t h  of t h a t  member. 
Again ,  under  s e c t i o n  C,lA of  t h e  Landlord and Tenant  A c t  195/+ 
( i n s e r t e d  by s e c t i o n  9 of t he  Law of  P r o p e r t y  A c t  1969) t h e  

c o u r t  w i l l  be a b l e  t o  g r a n t  a new t enancy  of b u s i n e s s  p remises  
t o  t h e  new members of a p a r t n e r s h i p ,  p rov ided  t h a t  one of t h e  
o r i g i n a l  t e r , a n t s  i s  s t i l l  a member o f  t h a t  p a r t n e r s h i p ,  even 
though t h e  o r i g i n a l  tenancy  c o n t a i n e d  a covenant  a g a i n s t  
ass ignment .  S t a t u t o r y  p r o v i s i o n s  of  t h i s  k i n d  must n e c e s s a r i l y  
o v e r r i d e  t h e  g e n e r a l  P r o p o s i t i o n s  d i s c u s s e d  i n  t h i s  pape r .  

4 .  Although t h e  c o v e n a n t s  unde r  c o n s i d e r a t i o n  have c e r t a i n  
f e a t u r e s  i n  common, t h e  s u b j e c t - m a t t e r  va r i e s  cons ide rabLy ,  arid 

d i f f e r e n t  c o n s i d e r a t i o n s  may i n f l u e n c e  t h e  l a n d l o r d  i n  d e c i d i n g  
which  of them, i f  a n y ,  t o  impose ( f o r  example,  w h e t h e r  t o  impose 
a n  a b s o l u t e  p r o h i b i t i o n  a g a i n s t  ass ignment  of t h e  whole o r  sub- 
l e t t i n g  of  p a r t  o f  t h e  demised premises, o r  w h e t h e r  change o f  
u s e r  should  be p e r m i t t e d ) .  Nevertheless t h e  Working P a r t y  have 
found t h a t  t h e y  c a n  c o n v e n i e n t l y  be c o n s i d e r e d  t o g e t h e r  and 
t h a t  i n  r e l a t i o n  t o  many o f  t h e  P r o p o s i t i o n s  t h e  same p r i n c i p l e s  
c a n  be a p p l i e d .  The Law Commission, however,  c o n s i d e r  t h a t  i n  
view of t h e  d i f f e r e n t  n a t u r e  of  each t y p e  of  covenant  t h e y  
shou ld  b e  c o n s i d e r e d  s e p a r a t e l y  a n d  t h a t ,  i n  consequence ,  a 
d i f f e r e n t  c o n c l u s i o n  may be reached i n  r e l a t i o n  t o  one  t y p e  of 
covenant  from t h a t  reached i n  r e l a t i o n  b o  a n o t h e r .  

5.  Covenants  of  t h e  k i n d  t o  which t h i s  p a p e r  r e l a t e s  may 
be expres sed  i n  terms which  e i t h e r : -  

( a )  impose on t h e  t e n a n t  an a b s o l u t e  p r o h i b i t i o n  
a g a i n s t  d o i n g  someth ing;  o r  

( b )  p r o h i b i t  t h e  t e n a n t  from do ing  something 
w i t h o u t  t h e  p r i o r  c o n s e n t  of  t h e  l a n d l o r d ;  
and i n  t h i s  case t h e r e  may be a p r o v i s o ,  
e i t h e r  e x p r e s s e d  i n  t h e  covenant  i t s e l f  o r  
i n  c e r t a i n  c i r c u m s t a n c e s  i m p l i e d  by s t a t u t e ,  
t h a t  t h e  l a n d l o r d ' s  c o p s e n t  s h a l l  n o t  be 

u n r e a s o n a b l y  w i t h h e l d .  

I n  t h i s  pape r  c o v e n a n t s  i n  c a t e g o r y  ( a )  above are  ca l l ed  
" a b s o l u t e  covenants"  and t h o s e  i n  c a t e g o r y  ( b )  a re  ca l l ed  

- 2 .- 



" q u a l i f i e d  c o v e n a n t s t t .  I n  some c o n t e x t s ,  however, i t  h a s  been 
found n e c e s s a r y  t o  d i s t i n g u i s h  t h o s e  q u a l i f i e d  covenan t s  which 
a re  s u b j e c t  t o  t h e  p r o v i s o  t h a t  t h e  l a n d l o r d ' s  c o n s e n t  i s  n o t  
t o  be u n r e a s o n a b l y  w i t h h e l d  from t h o s e  which are  n o t .  Where 
t h i s  i s  n e c e s s a r y  t h o s e  which are s u b j e c t  t o  t h e  p r o v i s o  a re  
r e f e r r e d  t o  a s  " f u l l y  q u a l i f i e d  c o v e n a n t s t f .  

6 .  U n t i l  1927, t h e  p a r t i e s  were g e n e r a l l y  f ree  t o  agree on  
which of t h e s e  c o v e n a n t s  shou ld  be i n c l u d e d  i n  a lease and i n  
what  form. The Landlord  and Tenan t  A c t  1927 l i m i t e d  t h a t  
f reedom i n  t h e  f o l l o w i n g  ways:- 

S e c t i o n  19 (1 )  p r o v i d e s  t h a t  where a q u a l i f i e d  
covenant  h a s  been adop ted  i n  r e l a t i o n  t o  
a s s ignmen t ,  u n d e r l e t t i n g ,  c h a r g i n g  o r  p a r t i n g  
w i t h  p o s s e s s i o n  of t h e  p r e m i s e s ,  i t  i s  deemed 

t o  be a f u l l y  q u a l i f i e d  covenant ;  

S e c t i o n  1 9 ( 2 )  c o n t a i n s  a s imi la r  p r o v i s i o n  i n  
r e l a t i o n  t o  a q u a l i f i e d  covenant  a g a i n s t  making 
improvements;  

S e c t i o n  19(3 )  r e l a t e s  t o  c o v e n a n t s  a g a i n s t  change 
of  u s e r  and p r o v i d e s  t h a t  where a q u a l i f i e d  
covenan t  h a s  been imposed and no s t r u c t u r a l  
a l t e r a t i o n  i s  i n v o l v e d  t h e  covenarLt s h a l l  be 
deemed t o  be s u b j e c t  t o  a p r o v i s o  t h a t  t h e  
l a n d l o r d  may n o t  demand a f i n e  a s  a c o n d i t i o n  
o f  g r a n t i n g  c o n s e n t .  

I t  w i l l  be no ted  t h a t  these p r o v i s i o n s  a p p l y  o n l y  where a lease 
c o n t a i n s  a q u a l i f i e d  covenan t .  The A c t  does  n o t  a f f ec t  t h e  

p o s i t i o n  where a lease c o n t a i n s  a n  a b s o l u t e  covenan t .  

7 .  The J e n k i n s  Committee recommended a s u b s t a n t i a l  change 
i n  t h e  l a w , ?  so  t h a t  a b s o l u t e  c o v e n a n t s  a g a i n s t  ass ignment  o r  
s u b l e t t i n g  ( p a r a g r a p h  31 1 )  , change of u s e r  ( p a r a g r a p h  3 1 2 ) ,  a n d ,  
i n  t h e  case of  f u t u r e  leases ,  improvements ( p a r a g r a p h  304) s h o u l d  
be c o n s t r u e d  a s  i f  t h e y  were f u l l y  q u a l i f i e d  c o v e n a n t s .  

8. I n  Working Pape r  N o .  8 t h e  Law Commission p u t  fo rward  
t h e  Working P a r t y ' s  p r o v i s i o n a l  scheme f o r  o b l i g a t i o n s  of 
l a n d l o r d s  and t e n a n t s ,  d iv ided  i n t o  Groups A ,  B and C .  The 

p a r t i e s  would n o t  be p e r m i t t e d  t o  e x c l u d e  o r  va ry  t h e  o b l i g a t i o n s  
i n  Groups A and B ,  a l t h o u g h  Group B o b l i g a t i o n s  might  be 
t r a n s f e r r e d  from l a n d l o r d  t o  t e n a n t ,  o r  from t e n a n t  t o  l a n d l o r d ,  

3 .  The r e l e v a n t  recommendations are  summarised i n  Appendix 1 .  
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by t h e  w r i t t e n  agreement  o f  t h e  p a r t i e s .  T h e  o b l i g a t i o n s  i n  
Group C ,  however, would app ly  o n l y  i n s o f a r  as  t h e y  w e r e  n o t  
v a r i e d  o r  exc luded  by t h e  w r i t t e n  agreement of t h e  p a r t i e s .  
Three  of t h e  o b l i g a t i o n s  i n  Group C r e l a t e  t o  mat te rs  which 
form t h e  s u b j e c t  

"T107  .C .  

T 1 0 8 . C .  

T 1 0 9 . C .  

of t h i s  pape r  and a re  as  f o l l o w s :  

U n l e s s  t h e  l e t t i n g  i s  f o r  more t h a n  
[ s a y ,  141 y e a r s ,  t h e  t e n a n t  shou ld  
be u n d e r  an  o b l i g a t i o n  n o t  t o  a s s i g n  
s u b l e t  o r  p a r t  w i t h  p o s s e s s i o n  of t h e  
whole o r  p a r t  of t h e  demised p r e m i s e s  
w i t h o u t  t h e  c o n s e n t  of  t h e  l a n d l o r d ,  
such c o n s e n t  n o t  t o  be un reasonab ly  
w i t h h e l d .  

I n  l e t t i n g s  i n c l u d i n g  b u i l d i n g s ,  t h e  
t e n a n t  shou ld  be u n d e r  a n  o b l i g a t i o n  
n o t  t o  change t h e  u s e r  of any b u i l d i n g  
w i t h o u t  t h e  l a n d l o r d ' s  p r i o r  c o n s e n t ,  
c o n s e n t  n o t  t o  b e  un reasonab ly  
w i t h h e l d .  
I n  l e t t i n g s  i n c l u d i n g  b u i l d i n g s ,  t h e  
t e n a n t  shou ld  be u n d e r  an  o b l i g a t i o n  
n o t  t o  make any p h y s i c a l  a l t e r a t i o n  
o r  a d d i t i o n  t o  any b u i l d i n g s  on t h e  
p remises  w i t h o u t  t h e  l a n d l o r d ' s  p r i o r  
c o n s e n t  ( c o n s e n t  n o t  t o  be un reasonab ly  
w i t h h e l d ) ,  s t a t u t o r y  a u t h o r i t y  o r  o r d e r  
of t h e  c o u r t  . I f  

T h e  Commission have dec ided  t o  pos tpone  making  f i n a l  
recommendations abou t  such o b l i g a t i o n s  u n t i l  c o n s u l t a t i o n s  on 
t h e  p r o p o s a l s  i n  t h i s  p a p e r  have been  conc luded .  

9 .  
i t  was mentioned t h a t  t h e  Working P a r t y  w e r e  abou t  t o  c o n s i d e r ,  
i n  t h e  p r e s e n t  c o n t e x t ,  how f a r  a b s o l u t e  p r o h i b i t i o n s  should  
be p e r m i t t e d .  A s  a r e s u l t ,  a number of  convnents have been 
r e c e i v e d  which  have been borne  i n  mind i n  t h e  c o u r s e  of t h i s  

s t u d y .  

4 

I n  b o t h  of t h e  p r e v i o u s  Working Pape r s5  i n  t h i s  ser ies  

6 

4.  If adop ted  t h e y  w i l l  be s u b j e c t  t o  c e r t a i n  amendments 
sugges t ed  by some of  t h o s e  who have commented on P u b l i s h e d  
Working Paper  No. 8. 

5 .  (1) P u b l i s h e d  Working P a p e r  N o .  8 - O b l i g a t i o n s  of 
Land lo rds  and T e n a n t s .  

(ii) P u b l i s h e d  Working Pape r  No. 16 - Termina t ion  of Tenanc ie s .  
6 .  Those who submi t t ed  v i e w s  on t h i s  q u e s t i o n  i n c l u d e d  t h e  

A s s o c i a t i o n  of  Land and P r o p e r t y  Owners, A s s o c i a t i o n  of  
Loca l  A u t h o r i t y  V a l u e r s  and Es ta te  S u r v e y o r s ,  A s s o c i a t i o n  
of Munic ipa l  C o r p o r a t i o n s ,  B u i l d i n g  S o c i e t i e s  A s s o c i a t i o n ,  
C h a r t e r e d  Land S o c i e t i e s  Committee,  N a t i o n a l  F e d e r a t i o n  of 
P r o p e r t y  Owners L t d . ,  P r o p e r t y  Owners P r o t e c t i o n  A s s o c i a t i o n  
L t d . ,  and a number of Government Depar tments .  
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10. It  w i l l  be seen  from t h e  P r o p o s i t i o n s  s e t  o u t  i n  t h i s  

p a p e r  t h a t  t h e  views of t h e  Working P a r t y  a re  s u b s t a n t i a l l y  
d i f f e r e n t  f rom t h e  recommendations of  t h e  J e n k i n s  Committee. 
T h i s  d i f f e r e n c e  of  approach  may a r i se  i n  p a r t  f rom t h e  c o n f l i c t  
between t h e  c o n t r a c t u a l  and p r o p r i e t a r y  a s p e c t s  of t h e  s u b j e c t .  
The Working P a r t y  a t tach  greater  impor tance  t o  t h e  c o n t r a c t u a l  
n a t u r e  of t h e  l a n d l o r d  and t e n a n t  r e l a t i o n s h i p  and c o n s i d e r  
t h a t  t h e  terms of  t h e  lease shou ld  govern  t h e  management and  
u s e r  of t h e  p r o p e r t y  and t h e  t e n a n t ' s  r i g h t  t o  d e a l  w i t h  h i s  
l e a s e h o l d  i n t e r e s t  d u r i n g  t h e  term. Another  p o i n t  of v i e w  i s ,  
however, p o s s i b l e ,  namely t h a t  t h e  l a n d l o r d ' s  l e g i t i m a t e  
i n t e r e s t  i s  c o n f i n e d  t o  e n s u r i n g  t h a t  t h e  t e n a n t  .pays h i s  r e n t  
and o t h e r  t e n a n t ' s  o u t g o i n g s ,  d o e s  n o t h i n g  t o  d i m i n i s h  t h e  

v a l u e  of t h e  demised p r o p e r t y  and any a d j o i n i n g  p r o p e r t y  
be long ing  t o  t h e  l a n d l o r d  a n d ,  a t  t h e  end of  t h e  term, r e i n s t a t e s  
t h e  p r o p e r t y  i n  t h e  c o n d i t i o n  i n  which  i t  w a s  b e f o r e  any 
a l t e r a t i o n s  were carr ied o u t .  S u b j e c t  t o  these c o n s i d e r a t i o n s  
a t e n a n t  shou ld  be e n t i t l e d  t o  exercise  a l l  t h e  r i g h t s  of a n  
a b s o l u t e  owner d u r i n g  t h e  term of  t h e  lease.  
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PART I1 - THE WORKING PARTY'S 
PROVISIONAL PROPOSITIONS 

V a l i d i t y  of Abso lu te  Covenants  

1 .  S u b j e c t  t o  t h e  e x i s t i n g ,  and any f u t u r e ,  s t a t u t o r y  
e x c e p t i o n s  and t o  P r o p o s i t i o n  2 below, a n  a b s o l u t e  covenan t  
p r o h i b i t i n g  o r  r e s t r i c t i n g  a t e n a n t  from a s s i g n i n g ,  s u b l e t t i n g  
o r  p a r t i n g  w i t h  p o s s e s s i o n  of  t h e  whole o r  p a r t  of t h e  demised 

premises, o r  changing  t h e  u s e r ,  o r  making a l t e r a t i o n s  o r  
a d d i t i o n s ,  o r  e r e c t i n g  new b u i l d i n g s ,  s h a l l  be  v a l i d .  

Excep t ion  i n  t h e  case of l o n g  leases 

2 .  Where a lease i s  g r a n t e d  f o r  a term of more t h a n  [ f o r t y ]  
y e a r s ,  t h e  tenant ,  may a s s i g n ,  s u b l e t  o r  p a r t  w i t h  p o s s e s s i o n  of 
t h e  demised p r e m i s e s  w i t h o u t  t h e  c o n s e n t  of t h e  l a n d l o r d  a t  any 
t i m e  more t h a n  [ s e v e n ]  y e a r s  b e f o r e  t h e  end of t h e  term. 7 

P e r s o n a l  r e p r e s e n t a t i v e s  and t r u s t e e s  i n  bankrup tcy  

3 .  I n  t h e  absence of e x p r e s s  p r o v i s i o n  t o  t h e  c o n t r a r y  t h e  

t r u s t e e  i n  bankruptcy  and t h e  p e r s o n a l  r e p r e s e n t a t i v e s  of a 
t e n a n t  s h a l l  be bound t o  t h e  same e x t e n t  a s  t h e  t e n a n t  by any 
covenant  i n  a lease.  

Q u a l i f i e d  Covenants  

4.  A l l  covenan t s  b i n d i n g  on t e n a n t s  wh ich  p r o h i b i t  o r  
r e s t r i c t  a s s ignmen t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n  of  
t h e  whole o r  p a r t  of t h e  demised p r e m i s e s ,  o r  a change of  u s e r ,  
o r  a l t e r a t i o n s  o r  a d d i t i o n s ,  o r  t h e  e r e c t i o n  of new b u i l d i n g s ,  
w i t h o u t  c o n s e n t ,  s h a l l  be s u b j e c t  t o  a c o n d i t i o n  t h a t  such 
c o n s e n t  s h a l l  no t  be u n r e a s o n a b l y  w i t h h e l d .  

G u i d e l i n e s  i n  d e t e r m i n i n g  t h e  r e a s o n a b l e n e s s  of r e f u s a l s  

5 .  Where a covenant  is  f u l l y  q u a l i f i e d ,  i n  d e t e r m i n i n g  
whe the r  i t  w a s  r e a s o n a b l e  f o r  a l a n d l o r d  t o  w i t h h o l d  consen t  
o r  t o  impose c o n d i t i o n s  upon t h e  g r a n t i n g  of c o n s e n t ,  t h e  c o u r t  
s h a l l  have r e g a r d  t o  a l l  t h e  c i r c u m s t a n c e s  p l eaded  by t h e  

l a n d l o r d ,  i n c l u d i n g  t h e  e x t e n t  t o  which t h e  l a n d l o r d  w a s  a t  
t h e  t i m e  o f  r e f u s i n g  c o n s e n t  u n d e r  a r e a s o n a b l e  apprehens ion  
t h a t  h i s  f i n a n c i a l  o r  p r o p r i e t a r y  i n t e r e s t s  would be a d v e r s e l y  
a f fec ted  and t h a t  t h e  t e n a n t  would be u n a b l e  o r  u n w i l l i n g  t o  
indemnify h i m  o r  t h a t  t h e  i n t e r e s t s  of good e s t a t e  management 

~ ~ ~~ 

7. T h i s  P r o p o s i t i o n  would have e f fec t  o n l y  i f  a b s o l u t e  c o v e n a n t s  
c o n t i n u e d  t o  be p e r m i s s i b l e .  
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would be p r e j u d i c e d  i n  r e l a t i o n  t o  t h e  p remises  o r  any 
ne ighbour ing  p remises  be long ing  t o  h i m .  By way of i l l u s t r a t i o n  
o n l y ,  and w i t h o u t  p r e j u d i c e  t o  t h e  g e n e r a l i t y  of t h e  f o r e g o i n g ,  
t h e  c o u r t  may c o n s i d e r  w h e t h e r  t h e  l a n d l o r d  had r e a s o n a b l e  
apprehens ion  t h a t  such consen t  would:- 

a f f e c t  t h e  legal s t a t u s  of t h e  whole o r  
p a r t  of t h e  p remises ,  o r  of t h e  o c c u p i e r ,  
t o  t h e  d e t r i m e n t  of t h e  l a n d l o r d ' s  i n t e r e s t ;  

i n v o l v e  t h e  l a n d l o r d  i n  f i n a n c i a l  l i a b i l i t y  
which t h e  t e n a n t  i s  u n w i l l i n g  o r  unab le  t o  
u n d e r t a k e  (e.g. ,  i n c r e a s e d  r a t e s ,  t a x e s ,  o r  
o t h e r  f i n a n c i a l  burdens)  ; 

r e n d e r  t h e  l a n d l o r d  l i a b l e  f o r  b reach  of a 
s t a t u t o r y  o r  c o n t r a c t u a l  o b l i g a t i o n  o r  
r e n d e r  h i m  l i a b l e  i n  t o r t  t o  any pe r son ;  

a f f e c t  t h e  l a n d l o r d ' s  i n t e r e s t  i n  t h e  u s e r  
of t h e  p remises  having  r e g a r d  t o  p l a n n i n g  
c o n t r o l s ;  o r  

d i m i n i s h  t h e  v a l u e  of ne ighbour ing  p remises  
be long ing  t o  t h e  l a n d l o r d .  

F i n e s  o r  monetary payments 

6 .  The l a n d l o r d  s h a l l  n o t  be e n t i t l e d ,  a s  a c o n d i t i o n  of 
g r a n t i n g  consen t  under  a q u a l i f i e d  covenant  r e s t r i c t i n g  
ass ignment ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n ,  change o f  
u s e r ,  o r  a l t e r a t i o n s  o r  a d d i t i o n s ,  o r  t h e  e r e c t i o n  of new 
b u i l d i n g s ,  t o  r e q u i r e  a f i n e  o r  s i m i l a r  monetary payment; bu t  
he  s h a l l  be e n t i t l e d  t o  r e q u i r e  payment of  a r e a s o n a b l e  sum f o r  
any legal  o r  o t h e r  expenses  i n c u r r e d .  

I n  a d d i t i o n : -  

( 1 )  i n  t h e  c a s e  of consen t  t o  an a s s ignmen t ,  
s u b l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n ,  t h e  

l a n d l o r d  s h a l l  no t  be e n t i t l e d  t o  r e q u i r e  
t h e  t e n a n t  o r  h i s  a s s i g n e e ,  by r eason  on ly  
o f  t h e  t r a n s a c t i o n ,  t o  u n d e r t a k e  any 
a d d i t i o n a l  burden unde r  t h e  tenancy o r  
a c c e p t  any reduced b e n e f i t ;  any p r o v i s i o n  
i n  t h e  lease t o  t h e  c o n t r a r y  s h a l l  be v o i d ,  
bu t  t h i s  s h a l l  be w i t h o u t  p r e j u d i c e  t o  t h e  
l a n d l o r d ' s  r igh t  t o  r e q u i r e  a d d i t i o n a l  
s e c u r i t y  t o  cove r  e x i s t i n g  o b l i g a t i o n s ,  
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( 2 )  i n  t h e  case of c o n s e n t  t o  a change of u s e r ,  t h e  

l a n d l o r d  s h a l l  be e n t i t l e d  t o  r e q u i r e  a r e a s o n a b l e  
monetary payment o r  i n c r e a s e d  r e n t : -  

( i )  where t h e  l e t t i n g  v a l u e  of t h e  p r e m i s e s  

o r  any p a r t  w i l l  be i n c r e a s e d  by t h e  

change of u s e r ,  i n  r e s p e c t  of and r e l a t e d  
i n  amount t o  any such  i n c r e a s e  a t t r i b u t a b l e  
t o  t h e  change of u s e r ;  

(i.1) where t h e  l a n d l o r d  might  o t h e r w i s e  be 

e n t i t l e d  t o  r e f u s e  c o n s e n t ,  i n  r e s p e c t  
of and a s  compensat ion f o r :  

( a )  any f i n a n c i a l  l i a b i l i t y  imposed 
upon him, 

( b )  any damage caused  t o  o r  o t h e r  
l o s s  s u s t a i n e d  by  h i m ,  

( c )  any d i m i n u t i o n  i n  t h e  v a l u e  of 
t h e  p remises  o r  of  any ne ighbour ing  
p r e m i s e s  be l o n g i n g  t o  h i m ,  

i n  consequence of t h e  change of u s e r .  

( 3 )  i n  t h e  case of c o n s e n t  t o  a l t e r a t i o n s  o r  a d d i t i o n s  
o r  t h e  e r e c t i o n  of new bu i ld ings : - -  

( i )  t h e  l a n d l o r d  s h a l l  be e n t i t l e d  t o  r e q u i r e  
a r e a s o n a b l e  monetary payment o r  i n c r e a s e d  
r e n t  where  he m i g h t  o t h e r w i s e  be e n t i t l e d  
t o  r e f u s e  c o n s e n t ,  i n  r e s p e c t  of and as  
compensat ion f o r :  

( a )  any f i n a n c i a l  l i a b i l i t y  imposed 
upon h i m ,  

( b )  any damage caused  t o  o r  o t h e r  
l o s s  s u s t a i n e d  by h i m ,  

( c )  any d i m i n u t i o n  i n  t h e  v a l u e  of  
t h e  p r e m i s e s  o r  of  any ne ighbour ing  
p remises  b e l o n g i n g  t o  h i m ,  

as a r e s u l t  of t h e  a l t e r a t i o n s  o r  a d d i t i o n s  
o r  e r e c t i o n  o f  new b u i l d i n g s ;  

(ii) t h e  l a n d l o r d  sha l l  be e n t i t l e d  t o  r e q u i r e ,  
a s  a c o n d i t i o n  of such  c o n s e n t ,  a n  under-  
t a k i n g  by t h e  t e n a n t  t o  r e i n s t a t e  t h e  
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premises a t  t h e  end of  t h e  term, i f  

ca l led  upon t o  do SQ. 

T e n a n t ' s  o b l i g a t i o n  upon a p p l i c a t i o n  f o r  c o n s e n t  

7 .  I n  t h e  case of a l l  q u a l i f i e d  c o v e n a n t s ,  t h e  t e n a n t ,  
upon a n  a p p l i c a t i o n  f o r  c o n s e n t ,  s h a l l  p r o v i d e  t h e  l a n d l o r d  
w i t h  a l l  t h e  i n f o r m a t i o n  he r e a s o n a b l y  r e q u e s t s  and s h a l l  
a l l ow r e a s o n a b l e  t i m e  f o r  t h e  a p p l i c a t i o n  t o  be c o n s i d e r e d .  
F a i l u r e  t o  do  s o  s h a l l  be a ground f o r  w i t h h o l d i n g  c o n s e n t .  

L a n d l o r d ' s  o b l i g a t i o n  upon a p p l i c a t i o n  f o r  c o n s e n t  

8. I n  t h e  case of  a l l  q u a l i f i e d  c o v e n a n t s ,  t h e  l a n d l o r d  
s h a l l  be  unde r  a n  o b l i g a t i o n ,  n o t w i t h s t a n d i n g  any term i n  t h e  

lease t o  t h e  c o n t r a r y ,  n o t  un reasonab ly  t o  w i t h h o l d  c o n s e n t  
n o r  u n r e a s o n a b l y  t o  de lay  t h e  communication of h i s  d e c i s i o n .  
Breach of  t h i s  o b l i g a t i o n  s h a l l  e n t i t l e  t h e  t e n a n t  t o  claim 
damages [ b u t  t h e  c o u r t  s h a l l  be g i v e n  a d i s c r e t i o n  t o  r e f u s e  
t o  award damages where i t  t h i n k s  f i t ] .  

County C o u r t  j u r i s d i c t i o n  

9 .  Without  p r e j u d i c e  t o  t h e  j u r i s d i c t i o p  of t h e  High C o u r t ,  
t h e  County C o u r t  s h a l l  have u n l i m i t e d  j u r i s d i c t i o n  t o  de t e rmine  
t h e  r e a s o n a b l e n e s s  of  any sums claimed under  P r o p o s i t i o n  6 ,  and 
t h e  t i m e  and method of  payment. 

Power of t h e  County Cour t  t o  a u t h o r i s e  c o n v e r s i o n  of houses  
i n t o  s e v e r a l  t enements  

10. S e c t i o n  165 of t h e  Housing A c t  1957 should be amended 
so  t h a t  t h e  County C o u r t  s h a l l  have j u r i s d i c t i o n  t o  v a r y  t h e  

p r o v i s i o n s  o f  any covenant  o r  o b l i g a t i o n  c o n t a i n e d  i n  a lease 
o r  any r e s t r i c t i v e  covenan t  i n  o r d e r  t o  a u t h o r i s e  t h e  

c o n v e r s i o n  of  any house o r  houses  i n t o  s e v e r a l  t enemen t s ,  
whe the r  o r  n o t  each house remains  as  a separate  e n t i t y ,  i f  

i t  i s  proved:-  

( a )  t h a t  owing t o  changes  i n  t h e  character  o f ,  
o r  i n  t h e  types  of  d w e l l i n g s  occup ied  i n ,  
t h e  neighbourhood,  t h e  house o r  houses  
c a n n o t  r ead i ly  be l e t  f o r  o c c u p a t i o n  b u t  
c o u l d  be l e t  i f  c o n v e r t e d  i n t o  two o r  
more tenements ;  and 

( b )  t h a t ,  w h e r e  necessary, p l a n n i n g  p e r m i s s i o n  
f o r  such  c o n v e r s i o n  has been g r a n t e d  and i s  

i n  f o r c e ,  
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s u b j e c t  t o  such  c o n d i t i o n s  and  terms a s  i t  t h i n k s  j u s t .  

P a r t  I of t h e  Landlord  and Tenant  A c t  1927 - Improvement of 
Bus iness  P r e m i s e s  

1 1 .  P a r t  I of t h e  Landlord and Tenant  A c t  1927 ( u n d e r  which  

b u s i n e s s  t e n a n t s  may q u a l i f y  f o r  compensa t ion  f o r  improvements 
upon q u i t t i n g  t h e  h o l d i n g  of a b u s i n e s s  t enancy)  s h o u l d  be 
repealed. 
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PART I11 - THE LAW COMMISSION'S COMMENTARY ON THE 

WORKING PARTY'S PROVISIONAL PROPOSITIONS 

I 

- 1 1  - 



Working P a r t y ' s  P r o p o s i t i o n  1 

V a l i d i t y  of A b s o l u t e  Covenants  

1 .  S u b j e c t  t o  e x i s t i n g  and any f u t u r e  s t a t u t o r y  e x c e p t i o n s  
and t o  P r o p o s i t i o n  2 below,8 a n  a b s o l u t e  covenant  p r o h i b i t i n g  
o r  r e s t r i c t i n g  a t e n a n t  from a s s i g n i n g ,  s u b l e t t i n g  o r  p a r t i n g  
w i t h  p o s s e s s i o n  of t h e  whole o r  p a r t  of t h e  demised p r e m i s e s ,  
o r  chang ing  t h e  u s e r ,  o r  making a l t e r a t i o n s  o r  a d d i t i o n s ,  o r  
e r e c t i n g  new b u i l d i n g s ,  s h a l l  be v a l i d .  

No tes :  

1 .  The e x i s t i n g  s t a t u t o r y  p r o v i s i o n s  i n c l u d e :  
s e c t i o n  113(5)  of t h e  Housing A c t  1957 which  
r e q u i r e s  l o c a l  a u t h o r i t i e s  t o  impose a 
q u a l i f i e d  bar  a g a i n s t  a s s i g n m e n t ,  s u b l e t t i n g  
o r  p a r t i n g  w i t h  p o s s e s s i o n  and p r o h i b i t s  
consen t  b e i n g  g i v e n  u n l e s s  t h e  a u t h o r i t y  i s  
sa t , i s f ied  t h a t  no payment o t h e r  t h a n  a 
r e a s o n a b l e  r e n t  i s  r e c e i v e d  by t h e  d i s p o s i n g  
t e n a n t  ; 
s e c t i o n  169 of  t h e  F a c t o r i e s  A c t  1961 and 
s e c t i o n  73 of  t h e  O f f i c e s ,  Shops and Railway 
Premises  A c t  1963, w h i c h  g ive  power t o  t h e  
County C o u r t  t o  modify ag reemen t s  t o  s e c u r e  
compliance w i t h  t h e  p r o v i s i o n s  of  t h o s e  A c t s ;  
s e c t i o n  165 of t h e  Housing A c t  1957 which 
g ives  power t o  t h e  County C o u r t ,  i n  c e r t a i n  
c i r c u m s t a n c e s ,  t o  a u t h o r i s e  t h e  conve r s ion  
of  a d w e l l i n g  house i n t o  two o r  more t enemen t s ;  
s e c t i o n  3 o f  t h e  1927 A c t  which  gives  power 
t o  t h e  County Cour t  t o  a u t h o r i s e  c e r t a i n  
improvements t o  b u s i n e s s  p r e m i s e s ,  no twi th-  
s t a n d i n g  t h e  terms of  t h e  l e a s e ;  
s e c t i o n  84 of  t h e  Law of P r o p e r t y  A c t  1925 
as  amended which g ives  t h e  Lands T r i b u n a l  
power t o  v a r y  o r  discharge r e s t r i c t i v e  
covenan t s  as  t o  u s e r  o r  b u i l d i n g  c o n t a i n e d  
i n  leases  of o v e r  40 y e a r s  of wh ich  a t  l ea s t  
25 have e x p i r e d .  



Commentary on P r o p o s i t i o n  1 

The Working P a r t y ' s  v iew - J u s t i f i c a t i o n  o f  A b s o l u t e  Covenants  

( 1 )  The Working P a r t y ' s  view i s  t h a t  freedom o f  c o n t r a c t  
between l a n d l o r d  and t e n a n t  shou ld  n o t  be res t r ic ted  
u n l e s s  good r eason  c a n  be shown; and i n  t h e  v i e w  o f  
t h e  Working P a r t y  there  i s  l i t t l e  ev idence  i n  pract ice  
of h a r d s h i p  caused  by '  a b s o l u t e  p r o h i b i t i o n s . '  They 
c o n s i d e r  t h a t ,  i n  r e l a t i o n  t o  each of t h e  c o v e n a n t s  
which are the  s u b j e c t  of t h i s  p a p e r ,  there  are  i n s t a n c e s  
where  t h e  u s e  o f  a n  a b s o l u t e  p r o h i b i t i o n  may be 
j u s t i f i e d .  A b s o l u t e  p r o h i b i t i o n s  a g a i n s t  d i s p o s i t i o n s ,  
p a r t i n g  w i t h  p o s s e s s i o n ,  change of u s e r  and a l t e r a t i o n s  
e n a b l e  t h e  l a n d l o r d  t o  e x e r c i s e  c o n t r o l  o v e r  h i s  
p r o p e r t y  t o  a n  e x t e n t  which may be n e c e s s a r y  i n  t h e  

i n t e r e s t  of good e s t a t e  management, and  may o p e r a t e  f o r  
t h e  g e n e r a l  b e n e f i t  of t h e  t e n a n t s  on a n  e s t a t e  as w e l l  
a s  t h a t  of  t h e  l a n d l o r d .  Another  c o n s i d e r a t i o n  i s  t h a t  
t h e  p r o p e r t y  migh t  be l e t  t o  a p a r t i c u l a r  pe r son  o r  f o r  
a p a r t i c u l a r  p u r p o s e ,  on c o n c e s s i o n a r y  terms; o r  t h e  

l a n d l o r d  m i g h t  remain p e r s o n a l l y  i n t e r e s t e d  i n  t h e  r e t u r n  
o f  h i s  p r o p e r t y  i n  t h e  same s t a t e  a t  t h e  e x p i r a t i o n  of  
t h e  lease ( f o r  example,  because  he w i s h e s  t o  reoccupy 
t h e  premises h i m s e l f ) .  10 

( 2 )  The Working P a r t y  do n o t  agree w i t h  t h o s e  who say t h a t ,  
because  t h e  c o u r t  w i l l  uphold a l a n d l o r d ' s  r e f u s a l  of 
c o n s e n t  i f  he has good grounds  f o r  i t ,  a f u l l y  q u a l i f i e d  
covenant  gives  t h e  l a n d l o r d  s u f f i c i e n t  p r o t e c t i o n .  I n  
t h e i r  v iew it  i s  n o t  r e a s o n a b l e  t o  p u t  t h e  l a n d l o r d  i n  
t h e  p o s i t i o n  where t h e  o n l y  means of s a f e g u a r d i n g  h i s  
i n t e r e s t  i s  t o  spend t i m e  and money i n  d e f e n d i n g  
p r o c e e d i n g s  i n  c o u r t .  

~ ~ ~~~ 

9.  However, t h e  members of t h e  Working P a r t y  w i s h  i t  t o  be 
s t a t e d  t h a t ,  i f  i n  t h e  f u t u r e  abuse  were shown, i t  migh t  
be d e s i r a b l e  t o  rev iew t h e  p o s i t i o n .  

10. I n  t h e  case of  change o f  u s e r  o r  a l t e r a t i o n s  t h e  p o s s i b i l i t y  
of l i a b i l i t y  f o r  b e t t e r m e n t  levy u n d e r  t h e  Land Commission 
A c t  1967 must a l s o  be c o n s i d e r e d  - b u t  see n o t e  3 t o  
P r o p o s i t i o n  5 below and t h e  o b s e r v a t i o n s  a t  pp. 49-55 .  
Q u e s t i o n s  of p l a n n i n g  c o n t r o l  might  a l s o  a r i s e  and t h e  
r e q u e s t e d  change migh t  n o t  be t o  t h e  advan tage  of t h e  
l a n d l o r d .  T h i s  w a s  d i s c u s s e d  by W.A. Leach, F . R . I . C . S . ,  
i n  (1967)  203 Estates G a z e t t e  1057. 
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Commentary on P r o p o s i t i o n  1 (Con t inued)  

I f  a b s o l u t e  c o v e n a n t s  are t o  be p e r m i t t e d ,  t h e  Working 
P a r t y  c o n s i d e r e d  b u t  reached no c o n c l u s i o n  a s  t o  
whether  it would be r i g h t  t o  p r o v i d e  any re l ie f  f o r  a 
t e n a n t  a g a i n s t  t h e  o p e r a t i o n  of a n  a b s o l u t e  p r o h i b i t i o n .  
I f  some such  p r o v i s i o n  were f e l t  n e c e s s a r y , "  t h e  

f o l l o w i n g  a1 t e  r n a  t ives  . were sugges t ed  : 

( a )  t h a t  t h e  t e n a n t  shou ld  be g i v e n  a s t a t u t o r y  
r i g h t  t o  t e r m i n a t e  t h e  t enancy  i n  c e r t a i n  
c i r c u m s t a n c e s  o r ,  a l t e r n a t i v e l y ,  t o  a p p l y  t o  
t h e  c o u r t  f o r  a n  o r d e r  t e r m i n a t i n g  t h e  t enancy ;  

( b )  t h a t  t h e  powers of  t h e  Lands T r i b u n a l  u n d e r  
s e c t i o n  84 of  t h e  Law of P r o p e r t y  A c t  1925 t o  
v a r y  o r  discharge a covenan t  c o n t a i n e d  i n  a 
lease shou ld  be ex tended .  

( 4 )  The Working P a r t y  c o n s i d e r  t h a t  t h e  r i g h t  t o  t e r m i n a t e ,  
o r  t o  a p p l y  t o  t h e  c o u r t  f o r  an  o r d e r  t e r m i n a t i n g ,  t h e  

t enancy  would be a p p r o p r i a t e  o n l y  i n  r e l a t i o n  t o  a n  
a b s o l u t e  covenan t  a g a i n s t  ass ignment  of  t h e  whole of t h e  

demised premises. I t  i s  i n  such cases t h a t  a n  a b s o l u t e  
p r o h i b i t i o n  might  c a u s e  t h e  greatest  h a r d s h i p  t o  t h e  
t e n a n t .  l 2  I n  r e l a t i o n  t o  o t h e r  c o v e n a n t s  ( f o r  example,  
c o v e n a n t s  a g a i n s t  s u b l e t t i n g  o r  ass ignment  of p a r t  of 
t h e  premises o r  a change o f  u s e r ) ,  t h e  c i r c u m s t a n c e s  
would n o t  j u s t i f y  t e r m i n a t i o n  of 8 lease which had been 
accepted by t h e  t e n a n t .  Moreover,  t hey  c o n s i d e r  t h a t ,  
even  i n  r e l a t i o n  t o  covenan t s  a g a i n s t  ass ignment  of t h e  

whole of  t h e  p r e m i s e s ,  a n e c e s s a r y  p r e c o n d i t i o n  should  
be t h a t  t h e  l a n d l o r d  has  un reasonab ly  r e f u s e d  t o  waive 
t h e  covenant  f o r  t h e  purpose  o f  a n  ass ignment  t o  a 
r e s p o n s i b l e  o r  respectable pe r son .  I f  a p r o v i s i o n  on 

1 1 .  

12. 

Under t h e  p r e s e n t  l a w ,  u n l e s s  t h e  agreement  of t h e  l a n d l o r d  
c a n  be o b t a i n e d ,  there  i s  no re l ie f  e x c e p t  i n  t h e  l i m i t e d  
c i r c u m s t a n c e s  w i t h i n  t h e  p r o v i s i o n s  o f  s.84 of t h e  Law of  
P r o p e r t y  A c t  1925, s .165 of t h e  Housing A c t  1957, o r  
s . 3 ( 1 )  of t h e  1927 A c t .  
I n  a d d i t i o n ,  h a r d s h i p  might  be caused  t o  p e r s o n a l  
r e p r e s e n t a t i v e s  o f  a deceased t e n a n t  i f  a n  a s s e n t  by them 
t o  t h e  pe r son  e n t i t l e d  t o  t h e  t enancy  u n d e r  a w i l l  o r  upon 
a n  i n t e s t a c y  c o n s t i t u t e s  a n  ass ignment  (see P r o p o s i t i o n  3 
below and t h e  Commentary t h e r e o n ) .  
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Commentary on P r o p o s i t i o n  1 (Cont inued)  

( 5 )  

t h o s e  l i n e s  were adop ted ,  t h e  l e n g t h  of t he  t e r m  t o  
which such a r i g h t  shou ld  a p p l y  and t h e  l e n g t h  of 
n o t i c e  which  s h o u l d  be r e q u i r e d  b e f o r e  t h e  t e n a n t  c o u l d  
t e r m i n a t e  t he  t enancy  were l e f t  open by t h e  Working 
P a r t y  f o r  c o n s i d e r a t i o n .  The f o l l o w i n g  P r o p o s i t i o n  w a s  
c o n s i d e r e d  by t h e  Working P a r t y :  

"If  a tenancy  g r a n t e d  f o r  a term of [ seven  
y e a r s ]  o r  more c o n t a i n s  a n  a b s o l u t e  covenant  
a g a i n s t  ass ignment  of  t h e  whole of t h e  
demised p r e m i s e s  and  t h e  l a n d l o r d  r e f u s e s  t o  
waive  t h e  covenan t  f o r  t h e  purpose  of a n  
ass ignment  t o  a r e s p o n s i b l e  and r e s p e c t a b l e  
p e r s o n ,  t h e  t e n a n t  s h a l l  be e n t i t l e d ,  i n  t h e  
absence  of  a n  e x p r e s s  t e r m  i n  t h e  lease,  t o  
t e r m i n a t e  t h e  t enancy  upon g i v i n g  [one  y e a r ' s ]  
n o t i c e  of h i s  i n t e n t i o n  so t o  do." 

b u t  t h e  Working P a r t y  reached no c o n c l u s i o n  a s  t o  w h e t h e r  
t o  recommend such  a P r o p o s i t i o n .  

The second p o s s i b l e  means of r e l i e f  would be t o  e x t e n d  
t h e  power of  t h e  Lands T r i b u n a l  t o  v a r y  o r  discharge a 
covenant  unde r  s e c t i o n  84 of  t h e  Law of  P r o p e r t y  A c t  
1925. Under t h e  p r e s e n t  l a w ,  t h i s  power a p p l i e s  o n l y  
t o  r e s t r i c t ive  covenan t s  a s  t o  u s e r  o r  b u i l d i n g  a n d ,  so 
f a r  a s  l e a s e h o l d s  are  conce rned ,  where  t h e  t e r m  w a s  
c r e a t e d  f o r  more t h a n  40 y e a r s  o f  which  a t  l e a s t  25 y e a r s  
have e x p i r e d .  Be fo re  t h e  Lands T r i b u n a l  can  e x e r c i s e  
i t s  power i t  has  t o  be shown, b r o a d l y  speak ing ,  t h a t  t h e  

covenant  h a s  become o b s o l e t e  o r  of no f u r t h e r  u s e  t o  
t h o s e  whom i t  w a s  i n t e n d e d  t o  b e n e f i t .  The Law Commission's 
recommendation'' t h a t  t h e  power should be widened t o  
i n c l u d e  r e s t r i c t i o n s  which  impede t h e  r e a s o n a b l e  u s e r  
of t h e  l and  f o r  p u b l i c  o r  p r i v a t e  pu rposes ,  i f  t h o s e  
e n t i t l e d  t o  t h e  b e n e f i t  of t h e  r e s t r i c t i o n  can  be 

a d e q u a t e l y  compensated i n  money f o r  any d i s a d v a n t a g e  
which t h e y  w i l l  s u f f e r ,  have now been enac ted  i n  t h e  

Law of P r o p e r t y  A c t  1969. l 4  
t h a t  c o n s i d e r a t i o n  should  be g i v e n  t o  t h e  p o s s i b i l i t y  of 
e x t e n d i n g  t h e  powers o f  t h e  Lands T r i b u n a l  i n  e i t h e r  or 
bo th  of t h e  f o l l o w i n g  ways: 

The  Working P a r t y  s u g g e s t  

(1) by r e d u c i n g  t h e  l e n g t h  of  t h e  t e r m  t o  which  
t h e  power a p p l i e s ,  e .g . ,  t o  leases of 21 

13. Law Com. No. 1 1  - Repor t  on Res t r i c t ive  Covenan t s ,  

14. S . 2 8  which  ( w i t h  t h e  e x c e p t i o n  of S u b s e c t i o n  6 t h e r e o f )  
P r o p o s i t i o n  9 .  

came i n t o  f o r c e  on  1st J a n u a r y  1970. 
- 17 - 
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y e a r s  o r  more of  which a t  least  14 years 
have  e x p i r e d ;  

( i i )  by a p p l y i n g  t h e  power n o t  o n l y  t o  covenan t s  
r e s t r i c t i v e  of u s e r  o r  b u i l d i n g ,  b u t  a l s o  
t o  c o v e n a n t s  a g a i n s t  d i s p o s i t i o n s  and a g a i n s t  
a l t e r a t i o n s  o r  a d d i t i o n s .  15 

The o p p o s i t e  view: t h e  case a g a i n s t  a b s o l u t e  c o v e n a n t s  

( 6 )  The f o l l o w i n g  are  some o f  t h e  a rguments  which t h e  

Law Commission t h i n k  may be p u t  fo rward  i n  s u p p o r t  
of t h e  view t h a t  a b s o l u t e  c o v e n a n t s  s h o u l d  n o t  be 
a l lowed  : - 

(i) I n  p r i n c i p l e ,  a t e n a n t  who i s  i n  p o s s e s s i o n  
of t h e  demised  p r e m i s e s ,  p a y i n g  e i t h e r  a 
rack r e n t  o r  a premium and a ground r e n t ,  
shou ld  be ab le  t o  e x e r c i s e  t h e  normal 
i n c i d e n t s  of  ownership o f  t h e  p r o p e r t y  
d u r i n g  t h e  l e n g t h  of  h i s  term. The l a n d l o r d ' s  
r e v e r s i o n a r y  i n t e r e s t  s h o u l d  e n t i t l e  him t o  
have o n l y  a n  o v e r r i d i n g  power t o  w i t h h o l d  
h i s  c o n s e n t  on r e a s o n a b l e  grounds  where  t h a t  
i n t e r e s t  would be adverse ly  a f f ec t ed .  
Accord ing ly ,  a t e n a n t  shou ld  be a b l e ,  t o  t h e  

e x t e n t  of h i s  i n t e r e s t ,  t o  d i s p o s e  of  t h e  
whole o r  p a r t  of t h e  premises, p a r t  w i t h  

p o s s e s s i o n ,  change t h e  u s e r  of  t h e  p r e m i s e s ,  
o r  make a l t e r a t i o n s  and improvements17 u n l e s s  
t h e  l a n d l o r d ' s  i n t e r e s t s  are  a d v e r s e l y  a f f e c t e d .  

16 

(ii) The u s e  of a n  a b s o l u t e  covenant  o p e r a t e s  as  a n  
o u s t e r  of  t h e  j u r i s d i c t i o n  of t h e  c o u r t .  

15 .  It i s  a p p r e c i a t e d  t h a t  i n  p r a c t i c e  f e w  leases of  more t h a n  
21 y e a r s  c o n t a i n  a n  a b s o l u t e  covenant  p r o h i b i t i n g  
a s s ignmen t ,  b u t  i t  i s  c o n s i d e r e d  t h a t  e x t e n s i o n  migh t  be 
u s e f u l  i n  r e l a t i o n  t o  o t h e r  covenan t s .  

16.  Change of u s e r  w i l l  be s u b j e c t  t o  p u b l i c  p o l i c y  a s  t o  l a w f u l  
user and t h e  p o s s i b l e  argument t h a t  when l a n d  i s  l e t  f o r  a 
spec i f i ed  purpose  i t s  u s e  f o r  a n o t h e r  pu rpose  may be 
r e s t r a i n e d  by a n  i n j u n c t i o n  ( see  Kehoe- v . -Marquis  of 
Landsdowne [1893]  A,C. 451).  

17. I n  r e l a t i o n  ?o a l t e r a t i o n s  and improvements,  t h e  l a n d l o r d ' s  
i n t e r e s t  might  need t o  be p r o t e c t e d  by r e q u i r i n g  t h e  t e n a n t ,  
i n  making a n  a l t e r a t i o n ,  t o  e n t e r  i n t o  a n  o b l i g a t i o n  t o  
r e i n s t a t e  t h e  p remises  a t  t h e  end of t h e  term. 

- 19 - 
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Unreasonable  l a n d l o r d s  a re  t h u s  enab led  t o  
abuse  t h e i r  p o s i t i o n .  

(iii) A b s o l u t e  c o v e n a n t s  i n t r o d u c e  a n  u n d e s i r a b l e  
i n f l e x i b i l i t y .  An u n f o r e s e e n  change o f  
c i r c u m s t a n c e s  might  make i t  r e a s o n a b l e  f o r  t h e  
t e n a n t  t o  do somekhing which t h e  covenant  
p r o h i b i t s .  I n  such  cases ,  t h e  l a n d l o r d ' s  
r e f u s a l  t o  w a i v e  a n  a b s o l u t e  covenant  might  

cause h a r d s h i p  o r  f i n a n c i a l  d i s a d v a n t a g e  t o  
t h e  t e n a n t  o r  e n a b l e  t h e  l a n d l o r d ,  by i n s i s t i n g  
upon a ' s u r r e n d e r ,  t o  take a n  undeserved  
f i n a n c i a l  b e n e f i t .  

( i v )  The manner i n  which  t h e  c o u r t s  have r e c e n t l y  
d e a l t  w i t h  t h e  q u e s t i o n  o f  r e a s o n a b l e  w i t h -  
h o l d i n g  of c o n s e n t  u n d e r  a f u l l y  q u a l i f i e d  covenant  
i n d i c a t e s  t h a t  t h e  legit imate i n t e r e s t s  of 
l a n d l o r d s  c a n  be a d e q u a t e l y  p r o t e c t e d  by such  
c o v e n a n t s .  J u d i c i a l  a u t h o r i t y  r e l a t e s  main ly  
t o  c o v e n a n t s  a g a i n s t  a s s ignmen t ,  s u b l e t t i n g  o r  
p a r t i n g  w i t h  p o s s e s s i o n  and it  i s  c l e a r l y  
e s t ab l i shed  t h a t  t h e  p r o p e r t y  i n t e r e s t s  of  
l a n d l o r d s  are  t o  be t a k e n  i n t o  a c c o u n t  i n  
d e t e r m i n i n g  w h e t h e r  c o n s e n t  has  been r e a s o n a b l y  
w i t h h e l d .  l 8  Accord ing ly ,  i f  a r e a s o n a b l e  man i n  

18. See, f o r  example: P remie r  C o n f e c t i o n e r y  Company (London) L t d .  v .  
London Commercial Sale  Rooms [1933]  Ch.904 (where i t  w a s  he ld  t h a t  
t h e  l a n d l o r d ' s  r e f u s a l  of c o n s e n t  i n  t h e  be l ie f  t h a t  t h e  s e D a r a t i o n  
o f  two shops  i n t o  two compet ing  b u s i n e s s e s  would i n j u r i o u s l y  a f f e c t  
h i s  p r o p e r t y  - a l t h o u g h  no o b j e c t i o n  c o u l d  be t a k e n  t o  t h e  
p e r s o n a l i t y  of  t h e  proposed a s s i g n e e  or t h e  n a t u r e  of t h e  b u s i n e s s  - 
w a s  r e a s o n a b l e )  ; I n  re Town I n v e s t m e n t s  L t d .  Under l ease  [ 19541 
Ch.301 (where i t  w a s  h e l d  t o  be r e a s o n a b l e  f o r  t h e  l a n d l o r d  t o  
r e f u s e  a l i c e n c e  t o  a proposed u n d e r l e a s e  a t  a r e n t  w e l l  below 
market v a l u e  on t h e  basis  t h a t  t h i s  would be d e t r i m e n t a l  t o  h i s  
p r o p e r t y  i n t e r e s t s )  ; Pimms L t d .  v .  Ta l low C h a n d l e r s  Co. [ 19641 
2 Q.B. 547 (where  c o n s e n t  t o  a p r o s p e c t i v e  a s s ignmen t  w a s  h e l d  n o t  
t o  have been un reasonab ly  w i t h h e l d  because  t h e  i n t e r e s t  of t h e  
proposed a s s i g n e e  i n  p u r c h a s i n g  t h e  remainder  of t h e  term w a s  s o l e l y  
f o r  t h e  p o s s i b i l i t y  o f  s h a r i n g  i n  t h e  p r o f i t  wh ich  migh t  be made o u t  
of t h e  development  of t h e  p r o p e r t y  i n c l u d e d  i n  t h e  lease) .  I n  t h e  
r e l a t i v e l y  ear ly  case o f  Houlder  Bros .  & Co. v .  G i b b s  [ 19251 Ch.575,  
t h e  C o u r t  o f  Appeal  based i t s  d e c i s i o n  s o l e l y  on grounds  hav ing  
r e f e r e n c e  e i t h e r  t o  t h e  p e r s o n a l i t y  of t h e  proposed  a s s i g n e e  o r  t o  
t h e  e f fec t  of t h e  proposed a s s ignmen t  on t h e  u s e r  and o c c u p a t i o n  of 
t h e  p remises .  T h i s  l i m i t a t i o n  of t h e  g rounds  t o  be c o n s i d e r e d  h a s  
been d i s a p p r o v e d  i n  subsequen t  cases, and i n  p a r t i c u l a r  i n  Tredegar 
v .  Harwood [1929]  A.C.72  (which  t u r n e d  upon a covenant  t o  i n s u r e  
a g a i n s t  f i r e  w i t h  a named company), Lord P h i l l i m o r e  said ( a t  p .82):  
"If  i t  be a q u e s t i o n  w h e t h e r  a man i s  a c t i n g  r e a s o n a b l y ,  as  
d i s t i n g u i s h e d  from j u s t l y ,  f a i r l y  o r  k i n d l y ,  you a re  t o  t a k e  i n t o  
c o n s i d e r a t i o n  t h e  mot ives  o f  convenience  and i n t e r e s t  which a f f e c t  
h i m ,  n o t  t h o s e  which a f f ec t  somebody e l se t t .  I n  r e l a t i o n  t o  
improvements,  see, for exanp le :  F.W. Woolworth & C o .  v L a m b e r t  
[1937J Ch.37; Lambert  v. F.W, Woolworth & C O ,  ( N o . 2 )  [ 1 9 3 8 1 . S S J ;  
Tideway I n v e s t m e n t s  Ltd .  v .  Wellwood [ 19521 Ch.791, - 21 - 
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t h e  l a n d l o r d ' s  p o s i t i o n  might regard t h e  

proposed  t r a n s a c t i o n  a s  damaging t o  h i s  
p r o p e r t y  i n t e r e s t s ,  even  though some 
p e r s o n s  might  take a d i f f e r e n t  v iew,  t h e  
c o u r t s  w i l l  n o t  normal ly  h o l d  t h a t  t h e  
l a n d l o r d  has  acted unreasonab ly  i n  
w i t h h o l d i n g  c o n s e n t .  19 

( v )  ' I n  e a c h , o f  t he  i n s t a n c e s  adduced t o  j u s t i f y  
a n  q b s o l u t e  covenant  ( f o r  example,  a l e t t i n g  
on c o n c e s s i o n a r y  terms o r  i n  t h e  i n t e r e s t s  
of  good e s t a t e  management) a l a n d l o r d  would 
n o t  be p r e j u d i c e d  i f  t h e  covenant  w a s  
c o n s t r u e d  a s  f u l l y  q u a l i f i e d ,  because  i f  he 

had r e a s o n a b l e  grounds  f o r  w i t h h o l d i n g  
c o n s e n t  he c o u l d  e f f e c t i v e l y  do so. 

( v i )  If some f u r t h e r  p r o t e c t i o n  were needed f o r  
t h e  i n t e r e s t s  o f  a r e a s o n a b l e  l a n d l o r d ,  
t h i s  might  be a c h i e v e d  by p r o v i d i n g  s t a t u t o r y  
g u i d e l i n e s  t o  i n d i c a t e  t h e  g rounds  on which 
c o n s e n t  c o u l d  r e a s o n a b l y  be w i t h h e l d .  T h i s  
would t e n d  t o  r educe  l i t i g a t i o n  w i t h o u t  
removing t h e  p r o t e c t i o n  of  t he  t e n a n t  f rom I 

u n r e a s o n a b l e  conduc t  of t h e  l a n d l o r d .  

( v i i )  I n  t he  case o f ' c o v e n a n t s  a g a i n s t  improvements,  
t h e  i m p o r t a n t  s o c i a l  q u e s t i o n  o f  r a i s i n g  t h e  

s t a n d a r d  of a p a r t  of  t h e  n a t i o n ' s  hous ing  
by encourag ing  t e n a n t s  t o  make improvements 

20 t o  t h e i r  p r e m i s e s  must a l s o  be c o n s i d e r e d .  

As regards c o v e n a n t s  a g a i n s t  change of  u s e r ,  
t h e  J e n k i n s  Committee made t h e  f o l l o w i n g  
o b s e r v a t i o n :  

21 ( v i i i )  

22 

"The o m i s s i o n  of any s t i p u l a t i o n  
a g a i n s t  t h e  u n r e a s o n a b l e  w i t h h o l d i n g  
of  c o n s e n t  would e n a b l e  a n  u n s c r u p u l o u s  

19.  S e e  Pimms L td .  v .  Ta l low C h a n d l e r s  Co. Cl9641 2 Q.B.547. 
20.  See p .  93*  
21.  The p r i n c i p l e  i s  e q u a l l y  a p p l i c a b l e  t o  t h e  other types  of  

22.  1950 Cmd. 7982,  p a r a .  312.  

covenant  u n d e r  c o n s i d e r a t i o n .  

- 23 - 



- 24 - 



Commentary on P r o p o s i t i o n  1 (Con t inued)  

l a n d l o r d  t o  c i rcumvent  t h e  p r o t e c t i o n  
a f f o r d e d  by [ s e c t i o n  1 9 ( 3 )  o f  t h e  
1927 A c t  which p r e v e n t s  t h e  l a n d l o r d  
e x a c t i n g  a f i n e  o r  sum of money i n  t h e  
n a t u r e  of a f i n e ]  a s  i t  s t a n d s .  I t  
d o e s  n o t  matter t h a t  no f i n e  by way of  
i n c r e a s e  of  r e n t  o r  o t h e r w i s e  may be 
imposed on t h e  t e n a n t  u n d e r  t h e  e x i s t i n g  
lease, a s  a c o n d i t i o n  of c o n s e n t  t o  t h e  
proposed change of u s e r :  a l a n d l o r d  
d e s i r i n g  t o  p r o f i t  from t h e  covenant  
need o n l y  t o  m a i n t a i n  h i s  u n c o n d i t i o n a l  
r e f u s a l  t o  p e r m i t  t h e  desired change.  
Then, i f  t h e  change i s  r ea l ly  n e c e s s a r y  

premises, he may be d r i v e n  t o  open 
n e g o t i a t i o n s  f o r  s u r r e n d e r  of  t h e  lease 
and t h e  g r a n t  of a new one p e r m i t t i n g  
t h e  des i red  change of  u s e r ;  and i n  such  
n e g o t i a t i o n s  there  would be n o t h i n g  t o  
p r e v e n t  t h e  l a n d l o r d  from demanding a 
h i g h e r  r e n t  a s  a c o n d i t i o n  o f  g r a n t i n g  
a new lease." 

' f o r  t h e  t e n a n t ' s  enjoyment of t h e  

The Working P a r t y ,  a p p r e c i a t i n g  t h e  f o r c e  of these 
o b s e r v a t i o n s ,  c o n s i d e r e d  b u t  f e l t  o b l i g e d  t o  r e j e c t  a s  
i n e f f e c t i v e  o r  imprac t icable  t h e  f o l l o w i n g  two p o s s i b l e  
s o l u t i o n s :  

(i) t h a t  t h e  l a n d l o r d  shou ld  be p r o h i b i t e d  from 
c h a r g i n g  a f i n e  o r  similar monetary payment 
upon w a i v e r  of a n  a b s o l u t e  covenan t :  t h e  

o b j e c t i o n  t o  t h i s ,  a s  ment ioned i n  t h e  J e n k i n s  
Commit tee ' s  Repor t  quoted  above,  i s  t h a t  i t  
would n o t  p r e v e n t  t h e  l a n d l o r d  from i n s i s t i n g  
upon a s u r r e n d e r  of  t h e  lease and a r e - g r a n t  
upon d i f f e r e n t  terms, t o  which  i t  would n o t  
be p o s s i b l e  t o  app ly  t h e  p r o h i b i t i o n ;  

(ii) t h a t  a b s o l u t e  c o v e n a n t s  shou ld  be p e r m i t t e d  
where t h e y  c a n  be shown t o  be j u s t i f i e d  b u t  
i n  a l l  o t h e r  cases should  be t rea ted  a s  
f u l l y  q u a l i f i e d :  t h i s  approach  would g ive  
r ise t o  a number of  d i f f i c u l t i e s :  on t h e  one 
hand,  i f  t h e  l e g i s l a t i o n  d i d  n o t  spec i fy  when 
a n  a b s o l u t e  covenan t  was t o  be e f f e c t i v e ,  a 
d e t e r m i n a t i o n  by a c o u r t  would be needed i n  
each case b e f o r e  i t  cou ld  be c e r t a i n  whe the r  
t h e  covenant  w a s  e f fec t ive  a s  a n  a b s o l u t e  
covenan t :  on t h e  o t h e r  hand,  i t  would be 

d i f f i c u l t  t o  frame l e g i s l a t i o n  which 
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s a t i s f a c t o r i l y  spec i f ied  t h e  i n s t a n c e s  i n  
which a n  a b s o l u t e  covenant  w a s  t o  be 
e f f e c t i v e  ( f o r  example,  by r e f e r e n c e  t o  t h e  
t y p e  of  tenancy  o r  l e n g t h  of term o r  t h e  
r e l e v a n t  f a c t o r s  t o  be c o n s i d e r e d ) .  

C o n f l i c t i n g  Arguments 

( 8 )  I n  c o n s i d e r i n g  which  of these  c o n f l i c t i n g  a rguments  
shou ld  be a c c e p t e d  i t  should  be bo rne  i n  mind t h a t  i n  
P r o p o s i t i o n s  4 and 5 below t h e  Working P a r t y  sugges t : -  

( a )  t h a t  a l l  c o v e n a n t s  wh ich  are  e x p r e s s e d  t o  be 
' f q u a l i f i e d t f  shou ld  be c o n s t r u e d  as  i f  they 

were " f u l l y  q u a l i f i e d "  ; and 

( b )  t h a t  s t a t u t o r y  g u i d e l i n e s  as a n  a i d  t o  
i n t e r p r e t a t i o n  should  be p rov ided .  

I t  w i l l  be remembered t h a t  unde r  s e c t i o n  1 9 ( 3 )  of t h e  

1927 A c t  a q u a l i f i e d  covenan t  p r o h i b i t i n g  change of 
u s e r  i s  n o t  deemed t o  be a f u l l y  q u a l i f i e d  covenan t ,  
a l t h o u g h  t h e  J e n k i n s  Committee recommended t h a t  i n  t h e  

case of f u t u r e  leases  i t  shou ld  be .  A s  t h e  l a w  now 
s t a n d s  a covenant  p r o h i b i t i n g  change of  u s e r  w i t h o u t  
t h e  l a n d l o r d ' s  consen t  h a s  t h e  same e f f e c t  as  an  a b s o l u t e  
covenant  because  t h e  l a n d l o r d  h a s  u n f e t t e r e d  power t o  
w i t h h o l d  c o n s e n t .  

( 9 )  There remains  a fundamenta l  c o n f l i c t  between t h e  Working 
P a r t y ' s  p r o p o s a l s  and the recommendations of  t h e  J e n k i n s  
Committee. The f o r m e r  propose  t h a t  s u b j e c t  t o  t h e  
spec ia l  s t a t u t o r y  p r o v i s i o n s  mentioned on page 12 and 
s u b j e c t  t o  P r o p o s i t i o n  2 a b s o l u t e  c o v e n a n t s  should  be 

p e r m i t t e d  i n  each of  t he  c a t e g o r i e s  u n d e r  d i s c u s s i o n  - 
ass ignmen t ,  s u b l e t t i n g ,  p a r t i n g  w i t h  p o s s e s s i o n ,  change 
o f  u s e r ,  a l t e r a t i o n s ,  a d d i t i o n s  o r  improvements - whereas 
t h e  l a t t e r  recommended t h a t  no a b s o l u t e  covenan t s  shou ld  
be p e r m i t t e d  i n  t h i s  f i e l d .  

The Law Commission 's  p r o v i s i o n a l  view 

. (10) Although t h e i r  r e s p e c t i v e  c o n c l u s i o n s  a re  i n  d i r e c t  
c o n f l i c t ,  b o t h  t h e  J e n k i n s  Cornnittee and t h e  Working 
P a r t y  a p p e a r  t o  have approached  t h e  problem a s  though 
t h e  same c o n s i d e r a t i o n s  were a p p l i c a b l e  t o  leases of  

1 
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e v e r y  k i n d .  The Law Commission, however,  s u g g e s t  t h a t  

i t  may n o t  be n e c e s s a r y  t o  adop t  one view o r  t h e  o t h e r  
i n  i t s  e n t i r e t y ,  i . e .  t o  decide t h a t  a b s o l u t e  c o v e n a n t s  
shou ld  be  p e r m i t t e d  i n  e v e r y  case o r  i n  none. Having 
regard t o  t h e  w i d e  v a r i e t y  o f  c i r c u m s t a n c e s  i n  w h i c h  

t h e  l a n d l o r d  and t e n a n t  r e l a t i o n s h i p  e x i s t s  - e.g.  
w h e t h e r  t h e  tenancy  i s  b u s i n e s s  o r  r e s i d e n t i a l  o r  a 
combina t ion  o f  b o t h ,  w h e t h e r  t h e  s u b j e c t  mat te r  i s  a 
s i n g l e  house ,  a b l o c k  of f l a t s ,  a small  shop o r  a 
d e p a r t m e n t a l  s t o r e ;  w h e t h e r  t h e  p r o p e r t y  i s  t h e  o n l y  
one o r  one of a f e w  owned by t h e  same l a n d l o r d  o r  w h e t h e r  
i t  forms p a r t  o f  a la rge  e s t a t e ;  w h e t h e r  a rack r e n t  has  
been reserved o r  w h e t h e r  a ground r e n t  i s  p a y a b l e ,  t h e  

t e n a n t  hav ing  p a i d  a premium; w h e t h e r  there  a r e  r e n t  
r e v i s i o n  c l a u s e s ;  w h e t h e r  there i s  a s c a r c i t y  o r  s u r p l u s  
o f  t h e  t y p e  o f  p r o p e r t y  i n  q u e s t i o n  w h i c h  a f f e c t s  t h e  

b a r g a i n i n g  power of  t h e  p a r t i e s ;  and  above a l l  what  i s  
t h e  l e n g t h  of  t h e  lease  o r  t e n a n c y ,  w h i c h  may e x t e n d  from 
a weekly tenancy  a t  one extreme t o  a 999 y e a r  l ease  a t  
t h e  o t h e r ,  - i t  may be t h a t  a u n i v e r s a l  and i n f l e x i b l e  
r u l e  w i l l  n o t  do j u s t i c e  i n  e v e r y  case.  

( 1 1 )  I n  p r i n c i p l e  i t  i s  sugges t ed  t h a t  t h e  t e n a n t  can r e a s o n a b l y  
e x p e c t  t o  be ab le  ( i n  t h e  case of leases o r  t e n a n c i e s  f o r  
a s u b s t a n t i a l  number o f  y e a r s )  t o  make t h e  maximum u s e  o f ,  
and t o  e x p l o i t ,  t h e  p r o p e r t y  t o  i t s  f u l l e s t  e x t e n t  d u r i n g  
t h e  lease .  The l a n d l o r d  on t h e  o t h e r  hand can  r easonab ly  
e x p e c t  t o  r e t a i n  such a measure of c o n t r o l  a s  w i l l  e n s u r e  
t h a t  h e  does  n o t  have t o  a c c e p t  a t e n a n t  f o r  t h e  t i m e  
b e i n g  who i s  u n a b l e  t o  pay t h e  r e n t  and o t h e r  o u t g o i n g s  
f o r  wh ich  t h e  t e n a n t  i s  l i a b l e  o r  t o  c a r r y  o u t  t h e  

r e p a i r i n g  c o v e n a n t s ,  t h a t  t h e  t e n a n t  does  n o t  make 
u n r e a s o n a b l e  o r  i n a p p r o p r i a t e  a l t e r a t i o n s  o r  a d d i t i o n s  t o  
t h e  p r o p e r t y  and  t h a t  h e  r e s t o r e s  i t  t o  i t s  fo rmer  
c o n d i t i o n  i f  t h e  l a n d l o r d  so d e s i r e s ,  t h a t  t h e  v a l u e  of 

t h e  p r o p e r t y  and any ne ighbour ing  p r o p e r t y  be long ing  t o  
t h e  l a n d l o r d  i s  n o t  d imin i shed ,  and f i n a l l y  t h a t ,  s u b j e c t  
t o  s t a t u t o r y  p r o v i s i o n s  e .g .  t h e  Rent  A c t  1968 and t h e  

Landlord and  Tenan t  A c t  1954, t h e  l a n d l o r d  o b t a i n s  v a c a n t  
p o s s e s s i o n  when t h e  lease e x p i r e s .  
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( 1 2 )  T h e  cons. i t lers t . ions mentioned above may, f o r  example,  
l o a d  t o  the? c o n c l u s i o n  t h a t  a b s o l u t c  c o v e n a n t s  aga ins t  

assigrimeiit o r  u n d e r l e t t i n g  m i g h t  bo p c r m i t t e d  i n  t h e  

case of s h o r t  l ea ses  b u t  n o t  i n  t h e  case o r  l c a s c s  f o r  
l o n g e r  pcrriods.  On t h e  o t h e r  harid, h a v i n g  regard t o  
t h e  d i f f i c u l t y  of e n f o r c i n g  the covenai i ts  i n  a head 
ilcase aga ins t  ari u n d e r l e s s e e  and t h e  c o m p l i c a t i o n s  
w h i c h  may a r i s c  from a m i i l t i p l i c i t y  of s u b l e t t i n g s  i t  
may be t h a t  a b s o l u t e  coveriants  a g a i n s t  s u b l e t t i n g  p a r t  
of Che p remises  s h o u l d  be p e r m i t t e d  i n  a l l  b u t  'very 
l o n g  leases .  Again ,  even i f  a b s o l u t e  c o v e n a n t s  a g a i n s t  
change of  u s e r  were though t  t o  be g e n e r a l l y  u n d c s i r a b l . e ,  
i t  m i g h t  be n e c e s s a r y  t o  make a n  except ion f o r  cases  
w h e r e  t h e  p r o p e r t y  was p a r t  of a development scheme, 
such as a "complex" of r e t a i l  s h o p s ,  unde r  which '  t h e  
lessees of o t h e r  p r o p e r t i c s  c o u l d  e n f o r c e  aga ins t  t h e  

l a n d l o r d  b i n d i n g  r e s t r i c t i o n s  i n  r e l a t i o n  t o  t h e  u s e  of' 
t h a t  p r o p e r t y .  Ar id ,  i r i  g e n e r a l ,  d i f f e r e n t  c o n s i d e r a t i o n s  
may a p p l y  t o  d i r f e r c n t  LYJ>C:S of premises such  a s  l icensed 
premises  and h o t e l s .  I n  p a r t i c u l a r ,  s p e c i a l  consi.<!erat . ion 
may be r e q u i r e d  f o r  l a r g e  b l o c k s  of f l a t s  of w h i c h  t h e  

main tenance  and c o n t r o l  i s  i n  t h e  hands  o r  a management 
company owned c o l l c c t i v c l y  by t h e  o c c u p i e r s  of t h e  f l a t s  
f o r  t h e  t i m c  b e i n g .  In such cases a h i g h e r  s tandard  of  
c o n t r o l  i s  g e n e r a l l y  regarded a s  b e n e f i c i a l  t o  a l l  f l a t  
owners .  

Que s t i o n  s f o r c o n s  i de ra t i o n  

(13 )  A c c o r d i n g l y ,  t h e  m a i n  q u e s t i o n s  a r i s i n g  from t h e  'vVorking 
P a r t y ' s  P r o p o s i t i o n  1 upon w h i c h  t h e  Law Commission i n v i t e  
v i c w s  a n d  comment a r e  : - 
( a )  Should a b s o l u t e  c o v e n a n t s  be p e r m i t t e d  b i n d i n g  

t e n a n t s  a g a i n s t :  

(1) a s s i g n m e n t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  

possess ion  of  t h e  w h o l e  of the demised 

p r e m i s e s ,  o r  

( i i )  a s s i g n m e n t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  of p a r t  of t h e  d e m i s e d  

p r e m i s e s ,  o r  

( i i i )  change of u s e r ,  o r  
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( i v )  t h e  making of  a l t e r a t i o n s ,  a d d & t i o n s  
a n d  improvements o r  t h e  e r e c t i o n  o f  
new b u i l d i n g s ?  

( b )  Should a d i s t i n c t i o n  be drawn i n  t h i s  c o n t e x t  
between d i f f e r e n t  t y p e s  of t e n a n c i e s  and 
d i f f e r e n t  c a t e g o r i e s  of  c o v e n a n t ,  s o  t h a t  

a b s o l u t e  c o v e n a n t s  m i g h t  be p e r m i t t e d  i n  some 
i n s t a n c e s  b u t  n o t  i n  o t h e r s ?  I f  so i n  what 
t y p e s  of t enancy  and i n  what  c a t e g o r i e s  shou ld  
a b s o l u t e  covenan t s  be p e r m i t t e d ?  

( c )  I f  a b s o l u t e  covenan t s  a re  t o  be p e r m i t t e d ,  
shou ld  any means of r e l i e f  be p rov ided  f o r  t h e  

t e n a n t  i n  r e l a t i o n  t o  any of  t h e  c a t e g o r i e s  i n  
( a )  above:  

(i) by c o n f e r r i n g  upon h i m  a s t a t u t o r y  r i g h t  

t o  t e r m i n a t e  t h e  tenancy  i n  c e r t a i n  
c i r c u m s t a n c e s  o r  t o  a p p l y  t o  t h e  c o u r t  
f o r  an  o r d e r  t e r m i n a t i n g  t h e  t e n a n c y ,  
o r  

(ii) by e x t e n d i n g  t h e  power of t h e  Lands 
T r i b u n a l  unde r  s e c t i o n  84 of t h e  Law of  
P r o p e r t y  A c t  1925 t o  va ry  o r  d i s c h a r g e  
r e s t r i c t i v e  c o v e n a n t s  c o n t a i n e d  i n  a 
l e a s e ?  

( d )  A l t e r n a t i v e l y ,  shou ld  t h e  f i n a n c i a l  advantages 
which may induce  a l a n d l o r d  t o  seek t o  impose 
a n  a b s o l u t e  covenant  be removed: 

(i) by e x t e n d i n g  t h e  p r o h i b i t i o n  upon 
c h a r g i n g  a f i n e  or s i m i l a r  monetary 
sum which a t  p r e s e n t  o n l y  a p p l i e s  t o  
t h e  g r a n t i n g  o f  c o n s e n t  unde r  a 
q u a l i f i e d  covenan t ,  o r  

(ii) by p e r m i t t i n g  a b s o l u t e  covenan t s  o n l y  
where t h e y  c a n  be shown t o  be j u s t i f i e d  
( e i t h e r  by s p e c i f y i n g ,  i n  l e g i s l a t i o n ,  
t h e  c i r c u m s t a n c e s  i n  wh ich  t h e y  a r e  
j u s t i f i e d ,  o r  by l e a v i n g  t h e  mat ter  t o  
t h e  d e t e r m i n a t i o n  of t h e  c o u r t ) ?  
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Working P a r t y ' s  P r o p o s i t  iori '2 

- Excep t ion  i n  t h e  c a s e  of l o n g  l e a s e s  

2 .  Where a lease i s  g r a n t e d  f o r  a t e r m  of more t h a n  [ f o r t y ]  
y e a r s  t h e  t e n a n t  may a s s i g n  s u b l e t  o r  p a r t  w i t h  p o s s e s s i o n  of 
t h e  demised p r e m i s e s  w i t h o u t  t h e  c o n s e n t  of t h e  l a n d l o r d  a t  any 
time more t h a n  [ s e v e n ]  y e a r s  b e f o r e  t h e  end of t h e  term. 

Notes :  

1 .  T h i s  P r o p o s i t i o n  would h a v e  e f fec t  o n l y  i f  a b s o l u t e  

2 .  S e c t i o n  I 9 ( l ) ( b )  of  t h e  1927 A c t  r e a d s  a s  fo l lows: -  
covenan t s  c o n t i n u e d  t o  be p e r m i s s i b l e .  

" 1 9 . - ( 1 )  I n  a l l  leases w h e t h e r  made b e f o r e  
o r  a f t e r  t h e  commencement of t h i s  A c t  c o n t a i n i n g  
a covenant  c o n d i t i o n  o r  agreement  aga ins t  
a s s i g n i n g ,  u n d e r l e t t i Q g ,  charging o r  p a r t i n g  
w i t h  t h e  p o s s e s s i o n  of demised p remises  or  any 
p a r t  t h e r e o f  w i t h o u t  l i c e n c e  o r  c o n s e n t ,  such  
covenant  c o n d i t i o n  o r  agreement s h a l l ,  n0 twi t . h -  
s t a n d i n g  any e x p r e s s  p r o v i s i o n  t o  t h e  c o n t r a r y ,  
be deemed t o  be s u b j e c t -  

. . . . . . . . 
( b )  ( i f  t h e  l ease  i s  f o r  more t h a n  f o r t y  y e a r s ,  
and i s  made i n  c o n s i d e r a t i o n  whol ly  o r  p a r t i a l l y  
of t h e  e r e c t i o n ,  o r  t h e  s u b s t a n t i a l  improvement, 
a d d i t i o n  o r  a l t e r a t i o n  of b u i l d i n g s ,  and t h e  
l e s s o r  i s  n o t  a Government depar tment  o r  l o c a l  
o r  p u b l i c  a u t h o r i t y ,  o r  a s t a t u t o r y  o r  p u b l i c  
u t i l i t y  company) t o  a p r o v i s o  t o  t h e  e f f e c t  t h a t  
i n  t h e  c a s e  of any a s s ignmen t ,  u n d e r - l e t t i n g ,  
c h a r g i n g  o r  p a r t i n g  w i t h  t h e  p o s s e s s i o n  (whe the r  
by t h e  h o l d e r s  of t h e  l e a s e  o r  any u n a e r - t e n a n t  
w h e t h e r  imniediate o r  n o t )  e f f e c t e d  more t h a n  
seven  y e a r s  b e f o r e  t h e  end of  t h e  term no consen t  
o r  l i c e n c e  s h a l l  be r e q u i r e d ,  i f  n o t i c e  i n  
w r i t i n g  of t h e  t r a n s a c t i o n  i s  g i v e n  t o  t h e  l e s s o r  
w i t h i n  s i x  months a f t e r  t h e  t r a n s a c t i o n  i s  
ef f ec t ed . '' 

3 .  T h i s  P r o p o s i t i o n , '  a s  f ramed,  does  riot r e q u i r e  n o t i c e  t o  
be g i v e n  t o  t h e  l a n d l o r d  t h a t  t h e  t r a n s a c t i o n  has  been 
e f fec ted  b u t  O b l i g a t i o n  TlO4-A i n  p u b l i s h e d  Working Paper 
No.8 would r e q u i r e  a t e n a n t  t o  n o t i f y  t h e  l a n d l o r d  of  
t h e  name of any o t h e r  p e r s o n  who d u r i n g  t h e  c u r r e n c y  of 
t h e  t enancy  has become l i a b l e  vis-a-vis t h e  l a n d l o r d  f o r  
t h e  t e n a n t s '  o b l i g a t i o n s  unde r  t h e  t enancy .  P r o v i s i o n  
would be r e q u i r e d  unde r  P r o p o s i t i o n  2 t o  e n s u r e  t h a t  t h e  
l a n d l o r d  was n o t i f i e d  of s u b l e t t i n g s  and p a r t i n g s  w i t h  
p o s s e s s i o n .  

l a n d l o r d  i s  a Government depar tment  o r  l o c a l  o r  p u b l i c  
a u t h o r i t y  o r  s t a t u t o r y  o r  p u b l i c  u t i l i t y  company i s  
r e c e i v i n g  c o n s i d e r a t i o n .  

4.  The e x c e p t i o n  c o n t a i n e d  i n  s e c t i o n  1 9 ( l ) ( b )  w h e r e  t h e  
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( 1 )  The Working P a r t y  c o n s i d e r  t h a t  s e c t i o n  19(  1 )  ( b )  of  t h e  
1927 A c t  ( w h i c h  a t  p r e s e n t  a p p l i e s  so a s  t o  o v e r r i d e  
q u a l i f i e d  c o v e n a n t s  a g a i n s t  ass ignment  s u b l e t t i n g  o r  
c h a r g i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n  i n  r e s p e c t  of 
" b u i l d i n g  l e a s e s "  g r a n t e d  f o r  more t h a n  40 y e a r s  so l ong  
a s  t h e r e  a r e  a t  l e a s t  7 y e a r s  l e f t  t a  r u n ) ,  s h o u l d  be  

ex tended  i n  two r e s p e c t s .  F i r s t ,  t h e y  s u g g e s t  t h a t  this 

p r o v i s i o n  s h o u l d  o v e r r i d e  a b s o l u t e ,  a s  w e l l  a s  q u a l i f i e d ,  
covenan t s :  s e c o n d l y ,  t h e y  s u g g e s t  t h a t  i t  should  a p p l y  
t o  a i l  leases  of t h e  r e l e v a n t  l e n g t h  and no t  j u s t  t o  
" b u i l d i n g  l ea ses t t .  I n  l o n g  leases ,  t h e y  a r g u e ,  any 
r e s t r i c t i o n  on a s s i g n m e n t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  i s  i n a p p r o p r i a t e .  They leave open f o r  
d i s c u s s i o n  w h e t h e r  any a l t e r a t i o n  should  be made i n  t h e  

l e n g t h  of  t h e  term r e f e r r e d  t o  i n  t h e  s e c t i o n  o r ' t h e  
number o f  y e a r s  unexp i red .  

( 2 )  Some members of t h e  Working P a r t y  w e r e  a t t r a c t e d  t o  the 
v iew t h a t  where a l e s s o r  has h imse l f  erected o r  f i n a n c e d  
t h e  e r e c t i o n  of a b u i l d i n g  he shou ld  be  e n t i t l e d  t o  r e t a i n  
a b s o l u t e  c o n t r o l  o v e r  t h e  d i s p o s i t i o n  of t h e  lease  of  t h a t  
b u i l d i n g  even i n  cases where t h a t  lease i s  f o r  a t e r m  of  
40 y e a r s .  Such members t h o u g h t ,  t h e r e f o r e ,  t h a t  i n  such  
cases ,  i f  t h e  l e s s o r  has  imposed a n  a b s o l u t e  covenant  
a g a i n s t  ass ignment  u n d e r l e t t i n g  c h a r g i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  i t  shou ld  remain e f f e c t i v e  as  a n  a b s o l u t e  
covenan t .  

( 3 )  The Working P a r t y  c o n s i d e r e d ,  b u t  re jec ted ,  t h e  p o s s i b i l i t y  
of e x t e n d i n g  s e c t i o n  1 9 ( l ) ( b )  t o  covenan t s  a g a i n s t  change 
of u s e r  o r  a l t e r a t i o n s ,  a d d i t i o n s  ar?d improvements.  
Although t h i s  c o u r s e  w a s ,  i n  p r i n c i p l e ,  i n  accordance  w i t h  

t h e  Working P a r t y ' s  t h i n k i n g  on  r e s t r i c t i o n s  i n  l o n g  
leases ,  i t  w a s  c o n s i d e r e d  t h a t  such  a n  e x t e n s i o n  would n o t  
e n a b l e  t h e  l e s s o r  a d e q u a t e l y  t o  p r o t e c t  h i s  i n t e r e s t .  A 
f u r t h e r  q u e s t i o n  upon w h i c h  t h e  Working P a r t y  reached no 
c o n c l u s i o n  w a s  w h e t h e r  t h e  P r o p o s i t i o n  should  a p p l y  t o  ~ 

l e a s e s  of p a r t  of a b u i l d i n g .  Some members c o n s i d e r e d  
t h a t  management schemes i n  r e l a t i o n  t o  f l a t s  d i s p o s e d  of  
by means of l ong  leases  migh t  be p r e j u d i c e d .  
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P r o p o s i t i o n  2 .  Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

( 4 )  The f o l l o w i n g  a r e  t h e  main q u e s t i o n s  i n  r e l a t i o n  t o  
P r o p o s i t i o n  2 on w h i c h  t h e  Law Commission would 
welcome comments:- 

( i )  Should s e c t i o n  l 9 ( l ) ( b )  of t h e  1927 A c t  
( w h i c h  a t  p r e s e n t  a p p l i e s  o n l y  t o  "a 
b u i l d i n g  lease! '  g r a n t e d  f o r  a term of more 
t h a n  40 y e a r s )  be amended:- 

( a )  t o  make i t  a p p l y  t o  a l l  o r  o n l y  some 
a n d ,  i f  some, t o  which  leases  g r a n t e d  
f o r  a t e r m  of  more t h a n  40 y e a r s ?  

( b )  t o  make i t  o v e r r i d e  n o t  o n l y  q u a l i f i e d  
c o v e n a n t s ,  a s  a t  p r e s e n t ,  b u t  a l s o  
a b s o l u t e  covenant  s a g a i n s t  ass ignment  
u n d e r l e t t i n g  c h a r g i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  of  :- 

(i) t h e  whole of t h e  demised p remises ;  
O S  

(ii) t h e  whole o r  any p a r t  of t h e  

demised p r e m i s e s  
so as  t o  make i t  unnecessa ry  t o  o b t a i n  
the c o n s e n t  o f  the  l a n d l o r d  t o  such  
t r a n s a c t i o n s  excep t  d u r i n g  t h e  l a s t  seven  
y e a r s  o f  t h e  term? 

(ii) Should  t h e  r e s p e c t i v e  p e r i o d s  of 40 y e a r s  and 
7 y e a r s  referred t o  i n  s e c t i o n  1 9 (  1 )  ( b ) ,  

whether  o r  n o t  amended a s  i n d i c a t e d  i n  
q u e s t i o n  ( i ) ,  be replaced by o t h e r  p e r i o d s  
and ,  i f  so ,  what p e r i o d s ?  

(iii) I f  t h e  s e c t i o n  i s  no l o n g e r  c o n f i n e d  t o  " b u i l d i n g  
leases" s h o u l d  i t s  p r o v i s i o n s  a l s o  o v e r r i d e  , 

c o v e n a n t s  r e s t r i c t i n g  change of u s e r  o r  t h e  
making of a l t e r a t i o n s  a d d i t i o n s  o r  improvements 
so as  t o  make i t  u n n e c e s s a r y  t o  o b t a i n  t h e  

c o n s e n t  of t h e  l a n d l o r d  e x c e p t  d u r i n g  t h e  l a s t  
s e v e n  y e a r s  of  t h e  t e r m  o r  d u r i n g  some o t h e r  
p e r i o d  and ,  i f  s o ,  w h a t  p e r i o d ?  

( i v )  If t h e  s e c t i o n  i s  no l o n g e r  c o n f i n e d  t o  " b u i l d i n g  
leases" would any s p e c i a l  p r o v i s i o n s  be r e q u i r e d  
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P r o p o s i t i o n  2 .  Q u e s t i o n s  f o r  c o n s i d e r a t i o n  (Con t inued)  

t o  dea l  w i t h  b l o c k s  of f l a t s  i n  cases where  
each f l a t  i s  l e t  on a l o n g  l e a s e  o r  u n d e r l e a s e  
and t h e  management of t h e  whole b u i l d i n g  i s  
c o n t r o l l e d  by a management company or s imi l a r  
body a l l  t h e  members of w h i c h  a r e  f l a t  owners? 

( I t  w i l l  be a p p r e c i a t e d  t h a t  none of  t hese  q u e s t i o n s  
w i l l  be mater ia l  i f  a l l  a b s o l u t e  covenan t s  take e f f e c t  
a s  f u l l y  q u a l i f i e d  covenan t s  and t h a t  o n l y  some of  t h e  

quc?st ions w i l l  be ma te r i a l  i f  a b s o l u t e  c o v e n a n t s  a re  
p r o h i b i t e d  i n  some cases b u t  no t  i n  o t h e r s ) .  
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1 Working P a r t y  s P r o p o s i t i o n  3 

Pcrsorial. r e p r c s e r i t a t i v e s  and t r u s t e e s  i n  bankruptcy  

3 .  In t h e  absence ol' express  p r o v i s i o n  t o  thc c o n t r a r y  t h e  

t r u s t e e  i n  bankruptcy  and t h e  p e r s o n a l  r ep resen ta t ives  of' a 

t e n a n t  s h a l l  be  bound t o  t h e  same e x t e n t  as t h e  t e n a n t  by any 
covenan t  i n  a l e a s e .  

Notcs :  

1 .  T h i s  P r o p o s i t i o n  r e l a t e s  t o  a l l  c o v e n a n t s  O T  t h e  k i n d  
w i t h  which  t h i s  p a p e r  i s  concerned .  

-. ') In r e l a t i o n  t o  covenan t s  a g a i n s t  ass ignment  and  p a r t i n g  
w i t h  p o s s e s s i o n  t h e  v e s t i n g  of  a t e n a n c y  i n  t h e  t r u s t e e  
i n  bankruptcy  o r  i n  t h e  p e r s o n a l  r e p r e s e n t a t i v e s  of a 
deceased t e n a n t  by t h e  o p e r a t i o n  of l a w  d o e s  n o t  
c o n s t i t u t e  a breach of such  c o v e n a n t s .  (See,  i n  r e l a t i o n  
t o  bankrup tcy ,  R e  Riggs [ I9011  2 K.B.16). An a s s ignmen t  
by a t r u s t e e  i n  bankruptcy w i t h o u t  t h e  l a n d l o r d ' s  
concur rence  i s  however a b r e a c h  of a covenan t  a g a i n s t  
a s s ignmen t ,  a t  l e a s t  where  t h e  term " t e n a n t "  i s ,  by t h e  
terms of a lease,  t o  b e  c o n s t r u e d  as  i n c l u d i n g  h i s  
s u c c e s s o r s  i n  t i t l e  ( R e  .Wright [19/,9] Ch.729) .  T h e r e  
i s ,  however, no c l e a r  a u t h o r i t y  a s  t o  w h e t h e r  t h e  
e x e c u t i o n  of a n  assent  by a p e r s o n a l  r e p r e s e n t a t i v e  
w i t h o u t  the  l a n d l o r d ' s  concur rence  i s  a breach of a 
covenaiIt p r o h i b i t i n g  a s s ignmen t .  The p r e s e n t  l a w  i t 1  
t h i s  r e spec t  ppears t o  be u n c e r t a i n  and commentators 
a rc  d i v i d e d .  

p o s s e s s i o n  i t  would a p p e a r  t h a t  a d i s t i n c t i o n  must be 
drawn between l ega l  p o s s e s s i o n  and f a c t u a l  p o s s e s s i o n .  
(See  Peeblcs  v .  Cros thwai , te  ( l S 9 7 )  13 T . L . R .  198 and 
C h a p l i r i  v .  Smith [ I9263 1 K.B.198). I t  i s  sugges t ed  
t h a t  p a r t i n g  w i t h  p o s s e s s i o n  d o e s  n o t  o c c u r  u n t i l  t he rc  
i s  some a c t  i n  l a w  ( f o r  example,  i n  t h e  case of a 
p c r s o n a l  r e p r e s e n t a t i v e ,  t h e  e x e c u t i o n  of a n  a s s e n t )  
d i v e s t i n g  t h e  p e r s o n a l  r e p r e s e n t a t i v e s  o r  t h e  t r u s t c c  
i n  bankruptcy  of l ega l  p o s s e s s i o n .  

p r e m i s e s  unde r  t h e  Rent  A c t  1968 no d i f f i c u l t y  would 
appear  t o  a r i s e  because  of t h e  r i g h t  of a w i d o w  o r  
members of t h e  f a m i l y  of t h e  p ro tec t ed  o r  s t a t u t o r y  
t e n a n t  t o  remain i n  o c c u p a t i o n .  ( S e e  Schedu le  1 t o  
t h e  R e n t  A c t  1968) .  

23 

3 .  I n  r e l a t i o n  t o  r e s t r i c t i o n s  a g a i n s t  p a r t i n g  w i t h  

/+ . 11) t h e  case of p r o t e c t e d  t e n a n c i e s  of r e s i d e n t i a l  

' 23.  See f o r  example H i l l  and Redman's L a w  of Landlord and Tenant  
( 1 4 t h  E d i t i o n )  p.61,o and Woodfa l l ' s  Law of Landlord and Tenant  
( 2 7 t h  E d i t i o n )  p.526 w h i c h  s u g g e s t  there i s  no breach.  Coi i t ra ,  
D.G.  B a r n s l e y  i n  (1967)  27 Conv. (N.S.) 159 who mounts a 
c o n v i n c i n g  argument t h a t  Roe d .  Gregson v.  H a r r i s o n  (1788)  
2 T . R .  4 2 5  c o r r e c t l y  s t a t ed  t h e  l a w  where t h e  t e n a n t  
e x p r e s s l y  covenanted f o r  h i m s e l f  h i s  e x e c u t o r s  and 
a d m i n i s t r a t o r s .  Now under  s . 7 9 ( 1 )  of t h e  Law of P r o p e r t y  
A c t  1925 i n  t h e  absence  of a c o n t r a r y  i n t e n t i o n  a lessee  i s  
deemed t o  have  covenanted on  behalf  of h i m s e l f  and h i s  
s u c c e s s o r s  i n  t i t l e .  
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Commentary on P r o p o s i t i o n  3 

( 1 )  The Working P a r t y  c o n s i d e r  t h a t  t h e  l a w  s h o u l d  be  made 

c l e a r .  They c o n s i d e r  t h a t  n e i t h e r  t h e  v e s t i n g  o f  a lease 
i n  a t r u s t e e  i n  bankruptcy  on t h e  bankruptcy  of a t e n a n t  
n o r  t h e  v e s t i n g  of a lease i n  e x e c u t o r s  o r  a d m i n i s t r a t o r s  
on t h e  d e a t h  of  a t e n a n t  e i t h e r  t e s t a t e  o r  i n t e s t a t e  
shou ld  c o n s t i t u t e  a breach of a covenant  w h i c h  r e s t r i c t s  
ass ignment  o r  p a r t i n g  w i t h  p o s s e s s i o n .  T h e  law i n  t h i s  

r e s p e c t  i s  c l ea r  and no amendment i s  s u g g e s t e d .  The  

Working P a r t y  propose  however t h a t  a p e r s o n a l  r e p r e s e n t a t i v e  
shou ld  be r e q u i r e d  t o  o b t a i n  c o n s e n t  i n  t h e  c a s e  of a 
q u a l i f i e d  covenant  o r  r e q u e s t  a w a i v e r  o f  a n  a b s o l u t e  
covenan t ,  o r  o f f e r  t o  s u r r e n d e r  t h e  lease,  b e f o r e  
e x e c u t i n g  a n  ass ignment  o r  a n  a s s e n t .  The  Working P a r t y  
a r g u e  Lhat t h e  l a n d l o r d  shou ld  be e n t i t l e d  t o  p r e v e n t  a n  
u n d e s i r a b l e  pe r son  from succeed ing  t o  a tenancy unde r  a 
beques t  i n  a w i l l  o r  upon a n  i n t e s t a c y  i n  t h e  same m a n n e r  
a s  h e  i s  e n t i t l e d  t o  do  unde r  t h e  terms of t h e  lease i n  
t h e  case of any o t h e r  form o f  a s s ignmen t .  

( 2 )  The Law Commission would however l i k e  c o n s i d e r a t i o n  t o  be 

g i v e n  t o  t h e  q u e s t i o n  w h e t h e r  some d i s t i n c t i o n  c o u l d  
a p p r o p r i a t e l y  be drawn between a t r a n s f e r  i n t e r  v i v o s  and  
a t r a n s f e r  w h i c h  f o l l o w s  from the  d e a t h  of a t e n a n t .  I n  
p rac t i ce ,  i t  seems t h a t  p e r s o n a l  r e p r e s e n t a t i v e s  o f t e n  
a s s e n t  t o  t h e  v e s t i n g  o f  a l ease  i n  t h e  pe r son  who h a s  

become e n t i t l e d  t o  i t  unde r  t h e  w i l l  o r  i n t e s t a c y  of t h e  

deceased t e n a n t  w i t h o u t  s e e k i n g  t h e  l a n d l o r d ' s  c o n s e n t ,  
a t  any  r a t e  where  t h a t  pe r son  i s  a widow o r  c l o s e  r e l a t i v e  
o f  t h e  deceased. A s  t h e  l a w  now s t a n d s  i t  may bc d o u b t f u l  
i f  t h i s  p rac t ice  i s  s t r i c t l y  c o r r e c t .  A s  a g e n e r a l  r u l e  
i t  i s  a d m i t t e d l y  d i f f i c u l t  t o  j u s t i f y  t h e  s u g g e s t i o n  t h a t  

p e r s o n a l  r e p r e s e n t a t i v e s  should  be i n  a more p r i v i l e g e d  
p o s i t i o n  t h a n  t h e  t e n a n t  w a s  i n  h i s  l i f e t i m e .  On t h e  

o t h e r  hand i t  would pe rhaps  seem h a r s h  t h a t  t h e  l a n d l o r d  
shou ld  be ab le  t o  p r e v e n t  t h e  v e s t i n g  of  a d w e l l i n g  house 
i n  a r e l a t i v e  of  t h e  deceased who w i s h e d  t o  c o n t i n u e  t o  
l i v e  i n  i t .  I n  t h e  case of a q u a l i f i e d  c o v e n a n t ,  i t  would 
n o t  seem t o  be p a r t i c u l a r l y  o b j e c t i o n a b l e  f o r  t h e  proposed 
a s s i g n e e  t o  have t o  prove t h a t  he  was a respec tab le  a n d  
r e s p o n s i b l e  p e r s o n  and ,provided  t h a t  t h e  l a w  w a s  c l e a r ,  

t h i s  p r i n c i p l e  cou ld  be a c c e p t e d .  I t  i s  i n  t h e  case of  
a n  a b s o l u t e  covenant  t h a t  t h e  r e a l  h a r d s h i p  cou ld  a r i s e .  
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Commentary on P r o p o s i t i o n  3 (Cont inued)  

I f ,  t h e r e f o r e ,  a b s o l u t e  c o v e n a n t s  are  t o  be  r e t a i n e d  
g e n e r a l l y  i t  would be  a p o s s i b l e  s o l u t i o n  t o  t h i s  
d i f f i c u l t y  t o  p r o v i d e  t h a t  such  a covenan t  shou ld  be 
t r e a t e d  a s  f u l l y  q u a l i f i e d  i n  r e l a t i o n  t o  a proposed 
a s s e n t  ' i n  f a v o u r  of  a widow, widower o r  o t h e r  n e a r  
r e l a t i v e  who w a s  r e s i d i n g  w i t h  t h e  deceased  a t  t h e  t i m e  
of dea th .  Such a p r o v i s i o n  c o u l d  be model led on 
Schedule  1 of t h e  R e n t  A c t  1968 which  i s  r e f e r r e d  t o  i n  
n o t e  4 t o  t h i s  P r o p o s i t i o n .  

P r o p o s i t i o n  3 .  Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

( 3 )  ( i j  Should  t h e  e x e c u t i o n  of a n  a s s e n t  o r  ass ignment  
by t h e  p e r s o n a l  r e p r e s e n t a t i v e s  o f  a deceased  
t e n a n t ,  i n  f a v o u r  of  t h e  pe r son  e n t i t l e d  t o  a 
t enancy  unde r  a w i l l  o r  upon a n  i n t e s t a c y ,  i n  
a l l  cases, c o n s t i t u t e  a n  ass ignment  o r  p a r t i n g  
w i t h  p o s s e s s i o n  f o r  t h e  purpose  of  a covenant  
( w h e t h e r  a b s o l u t e  o r  q u a l i f i e d )  p r o h i b i t i n g  
a s s ignmen t  o r  p a r t i n g  w i t h  p o s s e s s i o n ?  

(ii) I f  so ,  shou ld  a n  e x c e p t i o n  be made i n  f a v o u r  of  
a widow, widower o r  o t h e r  n e a r  r e l a t i v e  of t h e  

deceased t e n a n t  who w a s  r e s i d i n g  w i t h  h i m  o r  
her  a t  t h e  da te  of death and who has become 
e n t i t l e d  t o  t h e  t enancy  on t h e  dea th?  

- 43 - 



Working P a r t y ' s  P r o p o s i t i o n  lL 

Q u a l i  I'icd Covenants  

4 .  A L L  c o v e n a n t s  b i n d i n g  on t e n a n t s  p r o h i b i t i n g  o r  r c s t r i c t i r i g  
assigrirnerIt, s u b l e t t i n g ,  o r  p a r t i n g  w i t h  possessi .ori  of t tic whole 
o r  p a r t  o f  the d e m i s e d  p r e m i s e s ,  o r  a change of  u s e r ,  or 

a l t e r a t i o n s  o r  a d d i t i o n s ,  o r  t h e  e r e c t i o n  of  n e w  b u i l d  ings, 

w i t h o u t  c o n s e n t ,  s h a l l  be s u b j e c t  t o  a c o n d i t i o n  t h a t  such  
cot isct~t  s h a l l  n o t  be  un reasonab ly  w i t h h e l d .  

No tes :  
1 .  S e c t i o n  l 9 ( l )  of t h e  1927 A c t  i m p o r t s  a p r o v i s i o n  t h a t  

consen t  s h a l l  n o t  be un reasonab ly  w i t h h e L d  i n t o  a1 1 
qua 1 i T  i nd co vena n t s aga i n  s t a s s ignme n t, undc r 1 e t t i rig, 
c h a r g i n g ,  o r  9 a r t i n g  w i t h  p o s s e s s i o n  of t h e  whole o r  p a r t  
of t h e  demised p r e m i s e s .  S e c t i o n  1 9 ( 2 )  of  t h a t  A c t  
s i m i l a r l y  i m p o r t s  such  a p r o v i s i o n  i n t o  q u a L i f i c d  
c o v e n a n t s  a g a i n s t  improvements. T h e r e  i s  no correspot ld-  
ing p r o v i s i o n  i n  r e l a t i o n  t o  q u a l i f i e d  c o v e n a n t s  a g a i n s t  
change o f  u s e r ,  b u t  s e c t i o n  29(3)  p r o h i b i t s  t h e  c h a r g i n g  
o r  a f j n e  o r  s i m i l a r  monetary payment f o r  g i v i n g  conscnt  
i f  t h e  change of u s e r  d o e s  n o t  i n v o l v e  any s t r u c t u r a l .  
a l t e r a t i o n  of the preiiii s e s .  

i s  t o  b e  e f f ec t ed  by way of subdemise arid t h c  l ca sc  corit,riins 
a q u a l i f  i e d  covenant  a g a i n s t  s u b l e t t i n g ,  t h e  liccnccl must 
be  o b t a i n e d  before  t h e  mortgagc i s  made ( s c c  Scr , ] ( '~tnt ,  v .  
- N a s h ,  F i e l d  Si Co. [ 19031 2 K . B .  7 0 4 ) .  IIowcver, whoro the 
IcasehoLd i n t e r e s t  i s  mortgaged by means of  il c h a r g e  by 
\my of Legal mortgage, i t  would seem t h a t  n c i t h c r  a 
p r o h i b i t i o n  on assignment  nor on s u b l e t t i n g  i s  broke11 i f' 
c o n s e n t  i s  n o t  o b t a i n e d  ( s e e  G r a n d  J u n c t i o n  C o .  v .  13atL-s 
[195/,]  2 Q . B .  160  a t  p . 1 6 3 ) .  An e q u i t a b l e  mortgagc would 
a l s o  n o t  a p p e a r  t o  be c o v e r e d  by a covenant  aga jns t  
ass ignment  o r  s u b l e t t i n g  (see G e n t l e  v. F a u l k n e r  [ 19001 
2 Q.B. 267 a t  pp. 271, a n d  2 7 6 ) .  However, i t  woulcl :il)prur 
tha t  i f  a covenant  p r o h i b j  t s  t h e  t e n a n t  rrom p a r t  i r i g  w i  t 1 1  
p o s s e s s i o n  of t h e  p r o p e r t y  i n  a l l  t y p e s  or  mortgagc a 
breach w i l l  o c c u r  i f  t h e  mortgagee e n f o r c e s  h i s  r igh t  Lo 
p o s s e s s i o n  w i t h o u t  t h e  c o n s e n t  of t h e  l e s s o r ,  

2 .  A s  t o  the  c h a r g i n g  of demised p r o p e r t y ,  w h c r c  ~1 mortgage' 

3 .  

4 . 

5 .  

T h i s  P r o p o s i t i o n  u s e s  the phrase "a1 t e r a t  i ons  o r  add i t ions" 
.in c o n t r a s t  t o  t he  word "improvements" w h i c h  now n p p o a r s  i t i  

s e c t i o n  l q ( 2 )  of t h e  1927 A c t .  I t  has  been  h e l d  t h a t ,  f o r  
t h e  p u r p o s e s  of t h a t  s u b s e c t i o n ,  t h e  t e s t  of a n  "improvcmeIit" 
i s  w h e t h e r  i t  i m i ~ r o v e s  t h e  Dre,nises from t h e  n o i n t  of view 
of t h e  t e n a n t  r a t h e r  than t h a t  of t h e  landlor ;  (J,ambert  v .  
Woolworth [1933] C h .  8 3 3 ) .  T h e  P r o p o s i t i o n  a v o i d s  t h c  
p o s s i b l e  d i f f i c u l t i e s  which  t h a t  d i s t i n c t i o n  may c a u s e  by 
a d o p t i n g  t h e  p l a i n  t e s t  of  whether a n  a l t e r a t i o n  o r  a d d i t i o n  
i s  proposed .  
S e c t i o n  20  of t h e  L i c e n s i n g  A c t  1961, p r o h i b i t s  c e r t a i n  
a l t e r a t i o n s  (which ,  b r o a d l y  spea!:ing, a r e  i n  c o n n e c t i o n  
w i t h  t h e  p a r t  u sed  f o r  d r i n k i n g )  t o  l i c e n s e d  premises 
w i t h o u t  t h e  c o n s e n t  of  t h e  l i c e n s i n g  j u s t i c e s .  
Note P r o p o s i t i o n  6 below ( f i n e s  o r  monetary payments) a n d  t h e  
s u g g e s t i o n  t h a t  t h e  l a n d l o r d  s h o u l d  'not be j u s t i f i e d  i n  
r e f u s i n g  c o n s e n t  o r  i n  d e l a y i n g  t h e  g r a n t  of c o n s e n t  on the 
g rounds  t h a t  e n t i t l e m e n t  t o ,  o r  t h e  amount o f ,  t h e  sum 
demanded i s  i n  d i s p u t e .  Note a l s o  P r o p o s i t i o n  7 w h i c h  
p r o v i d e s  a ground f o r  w i t h h o l d i n g  c o n s e n t .  
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( 1 )  The scheme adop ted  by t h e  Working P a r t y  accepts  t h e  g e n e r a l  
p a t t e r n  of t h e  p r e s e n t  l a w  b u t  makes one change.  Abso lu te  
c o v e n a n t s  would be p e r m i t t e d  b u t  q u a l i f i e d  covenan t s  would 
be c o n s t r u e d  a s  f u l l y  q u a l i f i e d  n o t  o n l y  i n  r e l a t i o n  t o  
a s s ignmen t s  e t c .  ( s e c t i o n  1 9 ( 1 ) )  and t o  making improvements 
( s e c t i o n  1 9 ( 2 ) )  b u t  a l s o  i n  r e l a t i o n  t o  changes  of  u s e r  
( s e c t i o n  1 9 ( 3 ) ) .  The Working P a r t y  c o n s i d e r  t h a t  i n  v iew 
of t h e  g u i d e l i n e s  a s  t o  t h e  r e a s o n a b l e  w i t h h o l d i n g  of  
c o n s e n t  c o n t a i n e d  i n  P r o p o s i t i o n  5 t he  l a n d l o r d ' s  i n t e r e s t  
w i l l  n o t  be a d v e r s e l y  a f fec ted  by t h i s  change.  

I n  c o n n e c t i o n  w i t h  q u a l i f i e d  c o v e n a n t s  t h e  Working P a r t y  
have examined t h e  p rac t i ce  of imposing c o n d i t i o n s  p r e c e d e n t  
t o  a n  a p p l i c a t i o n  f o r  c o n s e n t ,  such  a s  a p r o v i s i o n  unde r  
which t h e  qua l i f ied  covenant  takes  e f f ec t  o n l y  i f  t h e  

t e n a n t  who w i s h e s  t o  a s s i g n  has f i r s t  o f f e r e d  t o  s u r r e n d e r  
t h e  lease and such  o f f e r  h a s  been r e f u s e d ,  24 
P a r t y  s u g g e s t  t h a t  no l i m i t a t i o n  s h o u l d  be placed upon 
these c o n d i t i o n s .  I n  t h e i r  view,  such  p r o v i s i o n s  serve a 
u s e f u l  pu rpose  i n  e n a b l i n g  a l a n d l o r d  t o  e x e r c i s e  t h e  

( 2 )  

The Working 

h i g h e r  degree of c o n t r o l  which may be n e c e s s a r y  from a n  
e s t a t e  management p o i n t  of view and i n  t h e  l i g h t  of t h e i r  
c o n c l u s i o n  t h a t  a b s o l u t e  c o v e n a n t s  shou ld  be p e r m i t t e d  
there  c a n  be no r e a s o n  t o  p r o h i b i t  them. The Law Commission 
would l i k e  t o  r e c e i v e  v i e w s  on t h e  q u e s t i o n  w h e t h e r ,  i f  i n  
a l l  o r  some cases a b s o l u t e  c o v e n a n t s  are p r o h i b i t e d  such  
c o n d i t i o n s  p r e c e d e n t  a r e  j u s t i f i a b l e .  I f ,  as  may be a r g u e d ,  
a l a n d l o r d  i s  a d e q u a t e l y  p r o t e c t e d  by a f u l l y  q u a l i f i e d  
c o v e n a n t ,  such  c o n d i t i o n s  may no t  be n e c e s s a r y  t o  p r o t e c t  
h i s  i n t e r e s t .  From t h e  t e n a n t ' s  p o i n t  of v i e w  such 
c o n d i t i o n s  may be c o n s i d e r e d  o b j e c t i o n a b l e  i n  t h a t  t h e y  

p r e v e n t  him from o b t a i n i n g  t h e  f u l l  b e n e f i t  of h i s  i n t e r e s t  
i n  t h e  demised p r o p e r t y .  

Covenants  p r o h i b i t i n g  t h e  c h a r g i n g  of t h e  demised premises 
have been exc luded  by t h e  Working P a r t y  from t h e  P r o p o s i t i o n s  
i n  t h i s  p a p e r ,  a l t h o u g h  such  a r e s t r i c t i o n  i s  u s u a l l y  
c o n t a i n e d  i n  t h e  same covenant  as r e s t r i c t i o n s  a g a i n s t  
a s s i g n m e n t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n  and ,  as  
appears f rom Note 1 on page&, i s  i n c l u d e d  w i t h  t h o s e  o t h e r  
r e s t r i c t i o n s  i n  s e c t i o n  l9(l) of  t h e  1927 A c t .  The Working 

( 3 )  

2 4 .  Upheld i n  A d l e r  Y .  Upper Grosvenor  S t r e e t  Inves tment  L t d .  
[I9571 1 W . L . R .  227.  
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Commentary on P r o p o s i t i o n  4 (Cont inued)  

P a r t y  l e a v e  open f o r  c o n s i d e r a t i o n  t h e  q u e s t i o n  w h e t h e r  

c h a r g i n g  s h o u l d  be i n c l u d e d  i n  t h e  P r o p o s i t i o n s  i n  t h i s  

p a p e r .  Whatever  t h e  answer t o  t h i s  q u e s t i o n ,  t le Law 
Comwission s u g g e s t  t h a t  t h e  same r u l e  should  a p  ) l y  b o t h  
t o  mor tgages  by way of subdemise and t o  charges by way 
o f  l ega l  mortgage because  the p r e s e n t  d i s t i n c t i o n  
Kent ioned  i n  Note 2 on page 44 seems h i g h l y  a r t i f i c i a l .  

P r o p o s i t i o n  4. . Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

(ii) 

(iii) 

Shou ld  a l l  q u a l i f i e d  c o v e n a n t s  p r o h i b i t i n g ,  
w i t h o u t  t h e  l a n d l o r d ' s  c o n s e n t ,  

( a )  a s s ignmen t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  of t h e  whole of  t h e  demised  

p r e m i s e s ,  o r  

( h )  ass ignmen t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  of p a r t  of t h e  demised 

p r e m i s e s ,  o r  

( c )  change o f  u s e r ,  o r  

( d )  a l t e r a t i o n s ,  a d d i t i o n s  and improvements 
o r  t h e  e r e c t i o n  of new b u i l d i n g s ,  

be c o n s t r u e d  as s u b j e c t  t o  t h e  p r o v i s o  t h a t  

c o n s e n t  s h a l l  n o t  be un reasonab ly  w i t h h e l d ?  

Should c o n d i t i o n s  p r e c e d e n t  t o  t h e  o p e r a t i o n  of  
a q u a l i f i e d  c o v e n a n t ( s u c h  as  an o f f e r  t o  s u r r e n d e r )  
be p e r m i t t e d ?  

Should mor tgaging  o r  c h a r g i n g  the demised  

p r e m i s e s  be  i n c l u d e d  i n  t h e  P r o p o s i t i o n s  i n  
t h i s  p a p e r  and ,  i f  s o ,  shou ld  t h e  same r u l e  
a p p l y  t o  mor tgages  by way of  subdemise a s  t o  
c h a r g e s  by way of l ega l  mortgage? 

- 47 - 



Working P a r t y ' s  P r o p o s i t i o n  5 

G u i d e l i n e s  i n  d e t e r m i n i n g  t h e  r e a s o n a b l e n e s s  of r e f u s a l s  

5 .  Where a covenant  i s  f u l l y  q u a l i f i e d ,  i n  d e t e r m i n i n g  
w h e t h e r  i t  w a s  r e a s o n a b l e  f o r  a l a n d l o r d  t o  wi thho ld  c o n s e n t  
o r  t o  impose c o n d i t i o n s  upon t h e  g r a n t i n g  of c o n s e n t ,  t h e  
c o u r t  s h a l l  h a v e  r e g a r d  t o  a l l  t h e  c i r c u m s t a n c e s  p l eaded  by 
t h e  l a n d l o r d ,  i n c l u d i n g  t h e  e x t e n t  Lo which t h e  l a n d l o r d  w a s  
a t  t h e  t i n e  of r e f u s i n g  c o n s e n t  unde r  a r e a s o n a b l e  apprehens ion  

5 t h a t  h i s  f i n a n c i a l  o r  p r o p r i e t a r y  i n t e r e s t s  would be a d v e r s e l y  
a f f e c t e d  and  t h a t  t h e  t e n a n t  would be u n a b l e  o r  u n w i l l i n g  t o  
indemnify hiin o r  t h a t  t h e  i n t e r e s t s  of  good e s t a t e  management 
would be p r e j u d i c e d  i n  r e l a t i o n  t o  t h e  p r e m i s e s  o r  any 
ne ighbour ing  premises be long ing  t o  him. By way of i l l u s t r a t i o n  
o n l y ,  and w i t h o u t  p r e j u d i c e  t o  t h e  g e n e r a l i t y  of t h e  f o r e g o i n g ,  
t h e  c o u r t  may c o n s i d e r  w h e t h e r  t h e  l a n d l o r d  had r e a s o n a b l e  
apprehens ion  t h a t  such c o n s e n t  would:- 

( a )  a f f e c t  t h e  l e g a l  s t a t u s  of t h e  whole o r  p a r t  
of t h e  p r e x i s e s ,  o r  of  t h e  o c c u p i e r ,  t o  t h e  

d e t r i m e n t  of t h e  l a n d l o r d ' s  i n t e r e s t ;  

( b )  i n v o l v e  t h e  l a n d l o r d  i n  f i n a n c i a l  l i a b i l i t y  

w h i c h  t h e  t e n a n t  i s  u n w i l l i n g  o r  unab le  t o  
u n d e r t a k e  ( e . g . ,  i n c r e a s e d  r a t e s ,  t axes ,  o r  
o t h e r  f i n a n c i a l  bu rdens )  ; 

( c )  r e n d e r  t h e  l a n d l o r d  l i a b l e  f o r  breach of  a 
s t a t u t o r y  o r  c o n t r a c t u a l  o b l i g a t i o n  o r  r e n d e r  
h i m  l i a b l e  i n  t o r t  t o  any p e r s o n ;  

( d )  a f f e c t  t h e  l a n d l o r d ' s  i n t e r e s t  i n  t h e  u s e r  of 
t h e  premises hav ing  regard t o  p l a n n i n g  c o n t r o l s ;  
o r  

( e )  d i m i n i s h  t h e  v a l u e  o f  ne ighbour ing  p r e m i s e s  
b e l o n g i n g  t o  t h e  l a n d l o r d .  

Notes :  
1 .  T h i s  P r o p o s i t i o n  aims a t  l a y i n g  down g u i d e l i n e s  f o r  

d e t e r m i n i n g  w h e t h e r  t h e  grounds  re l ied  upon by t h e  
l a n d l o r d  i n  r e f u s i n g  c o n s e n t  are r e a s o n a b l e .  These 
f a c t o r s  are  by no means e x h a u s t i v e  and a l l  t h e  
c i r c u m s t a n c e s  must be t a k e n  i n t o  accoun t .  I t  i s  n o t  
i n t e n d e d  t o  a l t e r  t h e  r u l e  t h a t  t h e  bu rden  of proof  
i s  i n i t i a l l y  upon t h e  t e n a n t  t o  show t h a t  t he  
l a n d l o r d ' s  r e f u s a l  of c o n s e n t  w a s  u n r e a s o n a b l e .  

2 .  S e c t i o n  5 of t h e  Race R e l a t i o n s  A c t  1965 p r o v i d e s  t h a t  
t h e  r e fusa l :  of c o n s e n t  t o  a n  ass ignment  on t h e  ground 
of c o l o u r ,  race o r  e t h n i c  o r  n a t i o n a l - o r i g i n  i s - t o  be 
t reated a s  u n r e a s o n a b l e  u n l e s s  t h e  t enancy  e n t i t l e s  
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( 1 )  The dec ided  cases  give g u i d a n c e  a s  t o  t h e  f a c t o r s  t o  be 

t a k e n  i n t o  accoun t  and t h e  s i t u a t i o n s  i n  wh ich  a r e f u s a l  
of c o n s e n t  w i l l  be regarded a s  r e a s o n a b l e .  F o r  example,  
i n  t h e  case of  a s s ignmen t ,  t h e  p e r s o n a l i t y  of t h e  ass ignee 
and t h e  broposed u s e r  of t h e  p remises  w i l l  be c o n s i d e r e d  
and ,  more g e n e r a l l y ,  i t  i s  c l e a r l y  e s t a b l i s h e d  t h a t  t h e  
e f f e c t  on t h e  l a n d l o r d ' s  p r o p e r t y  i n t e r e s t s  a s  a whole 
w i l l  be t a k e n  i n t o  accoun t .  25 

( 2 )  T h e  Working P a r t y  c o n s i d e r  t h a t  i t  would be h e l p f u l  t o  
l a n d l o r d s ,  t e n a n t s ,  e s t a t e  managers, and t o  t h e i r  a d v i s e r s ,  
i f  t h e  g u i d e l i n e s  a s  t o  r e a s o n a b l e  r e f u s a l  of c o n s e n t  were 
e x p r e s s e d  i n  l e g i s l a t i o n .  P r o p o s i t i o n  5 ,  t h e r e f o r e ,  
s p e c i f i e s  some of t h e  f a c t o r s  which  t h e  c o u r t  i s  t o  t a k e  
i n t o  a c c o u n t .  

( 3 )  Under t h e  terms of  P r o p o s i t i o n  5 t h e  c o u r t  would have 
regard t o  a l l  t h e  c i r c u m s t a n c e s  p l eaded  by t h e  l a n d l o r d ,  
I t  i s  n o t  e n t i r e l y  c l ea r  on t h e  p r e s e n t  s t a t e  of a u t h o r i t y  
w h e t h e r  t h e  c o u r t  i s  l i m i t e d  t o  t h e  r e a s o n s  g i v e n  by t h e  

l a n d l o r d  a t  t h e  t i m e  of h i s  w i t h h o l d i n g  c o n s e n t  ( i f  any 
a re  g i v e n )  o r  w h e t h e r  i t  c a n  t a k e  i n t o  accoun t  o t h e r  
c o n s i d e r a t i o n s  s u b s e q u e n t l y  p l eaded  by t h e  l a n d l o r d  o r  
advanced a t  t h e  h e a r i n g .  26 
i s  t h a t  t h e  l a n d l o r d  should  be  e n t i t l e d  t o  r e l y  upon 
r e a s o n s  t h a t  a re  no t  mentioned a t  t h e  t i m e  of w i t h h o l d i n g  
p rov ided  t h e y  are ra i sed  i n  h i s  p l e a d i n g s .  T h i s  would 
e n a b l e  t h e  t e n a n t  t o  know t h e  c a s e  he  w i l l  have t o  m e e t ,  

The  v iew of  t h e  Working P a r t y  

27 

25. See  commentary a t  p.21 above a n d  t h e  cases c i t e d  i n  n.17.  
See a l s o ,  "Assignments and  t h e  Sagac ious  Landlord" by 
M a r t i n  Thomas i n  (1968) 118 N . L . J .  p.172. 

26.  S e e ,  f o r  example,  Lovelock v .  Margo [1963]  2 Q.B.786, where 
t h e  c o u r t  o n l y  c o n s i d e r e d  t h e  r e a s o n s  i n  the  mind of t h e  
l a n d l o r d  a t  t h e  t i m e  o f  h i s  r e f u s i n g  c o n s e n t .  B u t  i n  t h e  
more r e c e n t  c a s e  of  Sonnen tha l  v .  Newton ( 1 9 6 5 )  lo9 S.J.333 
t h e  C o u r t  of Appeal  h e l d  t h a t  a c o u r t  w a s  n o t  c o n f i n e d  t o  
r e a s o n s  p u t  forward  by t h e  l a n d l o r d  a t  o r  b e f o r e  t h e  commence- 
ment of p r o c e e d i n g s  b u t  c o u l d  take  i n t o  accoun t  new r e a s o n s  
advanced a t  t h e  h e a r i n g  ( a l t h o u g h  t h e  C o u r t  o f  Appeal cou ld  n o t  
c o n s i d e r  r e a s o n s  advanced f o r  t h e  f i r s t  t i m e  i n  t h a t  c o u r t ) .  

2 7 .  I t  must be borne  i n  mind t h a t  t h e  onus of proof  i s  i n i t i a l l y  
on t h e  lessee t o  show t h a t  t h e  l a n d l o r d  h a s  a c t e d  u n r e a s o n a b l y ,  
b u t  once a prima f a c i e  case h a s  been  e s t a b l i s h e d  t h e  l a n d l o r d  
must show t h a t  he had r e a s o n a b l e  grounds f o r  t h e  r e f u s a l .  
( S e e ,  f o r  example,  R e  Town I n v e s t m e n t s  Under l ease  r19541 
Ch.301 and C o l e  (R.m 
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Working P a r t y ' s  P r o p o s i t i o n  5 (Con t inued)  

3 .  

t h e  t e n a n t  t o  u s e  any accomnodation ( o t h e r  t h a n  f o r  
t h e  pu rposes  of a c c e s s )  i n  common w i t h  t h e  l a n d l o r d ;  
see a l s o  s e c t i o n s  5 and 7 of t h e  Race R e l a t i o n s  A c t  
1968 which p r o h i b i t s  d i s c r i m i n a t i o n  i n  t h e  d i s p o s a l  
cf hous ing  accommodation, b u s i n e s s  p remises  o r  o t h e r  
l and  e x c e p t  i n  t h e  case o f  s m a l l  r e s i d e n t i a l  p remises  
i n  w h i c h  t h e  l a n d l o r d  w i l l  c o n t i n u e  t o  res ide.  
When t h e  t e n a n t ' s  p l a n s  f o r  a change o f  u s e r  o r  t h e  
n a t u r e  of  improvements c o n s t i t u t e  a p r o j e c t  of  mater ia l  
development ,  l i a b i l i t y  f o r  b e t t e r m e n t  l e v y  u n d e r  t h e  
Land Commission A c t  1967 might  a r i s e .  The e f f e c t  of 
s e c t i o n  83 of t h e  Land Cominission A c t  1967 i s  t h a t  t h e  
t e n a n t  c a n n o t  agree t o  pay t h e  b e t t e r m e n t  l e v y  payab le  
by t h e  l a n d l o r d  (assessed upon t h e  fee  s i m p l e  i n  
r e v e r s i o n  e x p e c t a n t  upon t h e  t e r m i n a t i o n  of  t h e  t e n a n c y ) .  
However, payment of t h e  l e v y  by t h e  l a n d l o r d  c a n  b e  
postponed i f  t h e  Land Commission t h i n k  f i t  ( see  s e c t i o n  
1+5(2) (a)  of t h e  Act )  u n t i l  t h e  development v a l u e  h a s  been 
r e a l i s e d  bv t h e  l a n d l o r d  and i n t e r e s t  on t h e  l e v y  may be  
waived unde r  t h e  Be t t e rmen t  Levy (Waiver of I n t e r e s t )  
R e g u l a t i o n s  1967 ( S . I .  No.338).  

I+ . Note s e c t i o n  16 of  t h e  Landlord and Tenant  A c t  1927. 
Under t h i s  s e c t i o n  t h e  l a n d l o r d  has  a r i g h t  t o  
reimbursement f o r  payments i n  r e s p e c t  of i n c r e a s e d  t a x e s ,  
r a t e s  o r  i n s u r a n c e  premiums w h i c h  a r i s e  a s  a r e s u l t  o f  
a n  improvement execu ted  by t h e  t e n a n t  unde r  t h a t  A c t  ( b u t  
see P r o p o s i t i o n  1 1  be low) .  Where t h e  t e n a n t  would t h u s  
become l i a b l e  t o  t h e  l a n d l o r d  and would be  a b l e  t o  
discharge these  l i a b i l i t i e s  i t  would n o t  be a ground f o r  
t h e  l a n d l o r d  t o  r e f u s e  c o n s e n t  u n d e r  pa rag raph  ( b )  o f  
P r o p o s i t i o n  5 .  



Commentary on P r o p o s i t i o n  5 (Con t inued)  

and thc c o u r t  should  n o t  be  a b l c  t o  c o n s i d e r  ma t t e r s  n o t  
p leaded  by t h c  l a n d l o r d  b u t  r a i sed  f o r  t h e  f i r s t  timc i n  
c o u r t .  28 

( I+) A f u r t h e r  impor t an t  f e a t u r e  of t h e  P r o p o s i t i o n  i s  t h a t  t h e  

c o u r t  may c o n s i d e r  whe the r  t h e  Landlord " w a s  u n d e r  a 

r e a s o n a b l e  apprehens ion"  t h a t  h i s  i n t e r e s t s  would be 

a d v e r s e l y  a f f e c t e d  i n  one o f  t h e  ways s p e c i f i e d  i n  t h c  

P r o p o s i t i o n .  T h i s  p r e s e r v c s ,  as t h e  Wor!cing P a r t y  d e s i r e  
tha t  i t  s h o u l d ,  t h e  p r e s e n t  b a s i s  f o r  d e t e r m i n i n g  w h e t h e r  
r e f u s a l  of c o n s e n t  w a s  r e a s o n a b l e .  I t  appears  from the 

d e c i d e d  cases t h a t  w l i e r e  a l a n d l o r d  has a genu ine  
apprehens ion  t h a t  h i s  i n t e r e s t s  would be a d v e r s e l y  
ai'fected and ,  a l t h o u g h  o t h e r  p e r s o n s  m i g h t  h a v e  t a k e n  

a d i f f e r e n t  view o f  t h e  t r a n s a c t i o n ,  t h i s  app rehens ion  
i s  n o t  i n  t h e  c o u r t ' s  view who l ly  u n r e a s o n a b l e ,  t h e  
r e f u s a l  of t h e  c o n s e n t  would n o t  be h e l d  t o  be  u n r e a s o n a b l e .  29 

The Working P a r t y  c o n s i d e r e d  t h e  a l t e r n a t i v e  approach  t h a t  

t h e  r e a s o n a b l e n e s s  of  a r e f u s a l  shou ld  be  de te rmined  s o l e l y  
by t h e  t e s t  o f  w h a t  t h e  c o u r t  i t s e l f  c o n s i d e r s  t o  be 

r e a s o n a b l e  i n  a l l  t he  c i r c u m s t a n c e s .  T h e  Working P a r t y  
f e l t  o b l i g e d ,  however,  t o  r e j e c t  t h i ?  a l t e r n a t i v e  3s t h e y  
concluded  t h a t  i t  would n o t  be  a p p r o p r i a t e ,  i n  t h i s  c o n t e x t ,  
t o  give t h e  c o u r t  power t o  s u b s t i t u t e  i t s  own s t a n d a r d  f o r  
t h a t  of  a l a n d l o r d  who w a s  u n d e r  a genuine  and  n o t  
u n r e a s o n a b l e  apprehens ion  t h a t  h i s  i n t e r e s t s  would be  

a d v e r s e l y  a f f e c t e d  i f  c o n s e n t  w e r e  g i v e n .  

( 5) The examples of t h e  f a c t o r s  t o  be  t a k e n  i n t o  accoun t  by 
t h e  c o u r t  mentioned i n  P r o p o s i t i o n  5 a r e  n o t  e x h a u s t i v e  
and a re  i n c l u d e d  as i l l u s t r a t i v e  of  t h e  s o r t  of mat ters  
t o  be  c o n s i d e r e d .  T h e  c o u r t  w i l l  t ake  them i n t o  account  
i f  p l eaded  by t h e  l a n d l o r d ,  b u t  t h e  court, w i l l  a l s o  take 
n o t e  of w h e t h e r  t h e  t e n a n t  was w i l l i n g  and a b l e  t o  
indemnify  t h e  l a n d l o r d  i n  respect  o f  t h e  m a t t e r s  w h i c h  

~ ~~~ 

28. The  l a n d l o r d  may seek leave t o  amend h i s  pleadings; a n d  
n o t e  P r o p o s i t i o n  7 below which  shou ld  e n a b l e  t h e  l a n d l o r d  
t o  r e c e i v e  t h e  i n f o r m a t i o n  h e  needs .  

2 9 .  See  Pimms L td .  v .  Ta l low Chand le r s  Co. [ 19641 2 Q . B .  5/+7, 
f o l l o w i n g  P remie r  C o n f e c t i o n e r y  Company (London) L t d .  v.  
Commercial S a l e  Rooms L t d .  119331 C h .  90[+. 
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would ad .ve r se ly  a f f e c t  h i s  t'.inaric.ial o r  p r o p r i c t a r y  
i n t e r e s t s .  A c c o r d i n g l y ,  w h e r e ,  f o r  example,  a p roposed  

a l t e r a t i o n  would i n c r e a s e  the r a t cab le  va1.ue o r  the  
premises ,  t h e  l a n d l o r d  would be c n t i t l e d  t o  r c f u s e  
c o n s e n t  i f  t h e  t e n a n t  would no t  agrec t o  bcar the 
increased amount of any  r a t e s  wh-iich wouId o t h e r w i s c  be 

payab le  by t h e  l a n d l o r d .  I n  such  a case Lhc i n c r e a s e d  
l i a b i l i t y  f o r  r a t e s  would c o n t i n u e  a f t e r  t h c  ex l3 i r a t ion  
o? t h e  t e n a n c y .  I t  would,  t h e r e f o r e ,  a l s o  be incumbent 
on t h e  c o u r t ,  a l t h o u g h  t h i s  i s  n o t  s p e c i f i c a l l y  mentioned 
i n  ( b ) ,  o f  P r o p o s i t i o n  5 ,  t o  c o n s i d e r  w h e t h c r  the l a n d l o r d  
would c o n t i n u e  t o  be a b l e  t o  recoup t h i s  burden a f t e r  the 

end of t h e  c u r r e n t  t enancy  b e f o r e  reaciiing i t s  dec is . ion  
on  t h e  r e a s o n a b l e n e s s  of a r e f u s a l .  

( 6 )  Where l i a b i l i t y  t o  b e t t e r m e n t  l e v y  i s  involved  t h e  

l a n d l o r d  i s  f o r b i d d e n  ( a s  mentioned i n  Note 3 t o  
P r o p o s i t i o n  5) t o  r e q u i r e  payment by o r  indemni ty  from 
h i s  t e n a n t  because  of t h e  p r o v i s i o n s  of s e c t i o n  83 of 
t h e  Land Commission A c t  1967. I t  i s  unde r s tood  t h a t  i n  
some cases l a n d l o r d s  have r e c e n t l y  r e f u s e d  c o n s e n t  t o  a 
change o f  user o r  t h e  making of a n  improverncnt because  
of t h e  p o s s i b i l i t y  of l i a b i l i t y  f o r  b e t t e r m e n t  Levy. 
T h i s  s i t u a t i o n  may be amel iora ted  by t h e  Land Commission's 
P r a c t i c e  Note No .9" w h i c h  e x p l a i n s  t h a t  t h e  Commission 
a re  p repa red  t o  pos tpone  t h e  c o l l e c t i o n  of l e v y  and w a i v e  
i n t e r e s t  on the l e v y  u n t i l  t h e  d a t e  when t h e  development 
v a l u e  i s  r ea l i s ed .  I n  t h e  case of a r e v e r s i o n a r y  i n t e r e s t  
t h i s  i s  l i k e l y  t o  be t h e  da te  when t h e  i n t e r e s t  i s  s o l d  
o r  when t h e  l e s s o r  o b t a i n s  p o s s e s s i o n .  ~ 

P r o p o s i t i o n  5.  Ques t io i i s  f o r  c o n s i d e r a t i o n  

( 7 )  ( i )  Should s t a t u t o r y  g u i d e l i n e s  be p rov jded  cis an  
i n d i c a t i o n  of t h e  f a c t o r s  wh ich  t h e  c o u r t  shou ld  
take i n t o  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  w h c t h e r  
c o n s e n t  has been un reasonab ly  w i t h h e l d  and ,  i f  

s o ,  what form s h o u l d  such  g u i d e l i n e s  t ake?  

(ii) I n  making i t s  d e c i s i o n ,  shou ld  t h e  c o u r t  have 
r e g a r d  t o  t h e  " r e a s o n a b l e  apprehens ions"  o f  t h e  

3 0 .  S e e  The New Law J o u r n a l  ( v o l .  118, p .1073) ,  The  S o l i c i t o r s '  
J o u r n a l  ( v o l .  112,  p.896) and T h e  Es t a t e s  Gaze t te  ( v o l .  208, 
P =  7 6 4 ) .  
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l a n d l o r d  t h a t  h i s  i n t e r e s t s  would be a d v e r s e l y  

(iii) 

af fec ted  i f  c o n s e n t  were g i v e n  o r  shou id  t h e  

c o u r t  de t e rmine  t h e  mat ter  on t h e  b a s i s  of 
what t h e  c o u r t  i t s e l f  c o n s i d e r s  r e a s o n a b l e ?  

I n  d e t e r m i n i n g  t h e  r e a s o n a b l e n e s s  of a r e f u s a l ,  
shou ld  t h e  c o u r t  be l i m i t e d  t o  c o n s i d e r i n g  t h e  

r e a s o n s  advanced by t h e  l a n d l o r d  i n  h i s  

p l e a d i n g s  o r  shou ld  t h e  c o u r t  be empowered t o  
take  i n t o  accoun t  any f u r t h e r  r e a s o n s  p u t  
forward  by t h e  l a n d l o r d  a t  t h e  h e a r i n g  o r  
shou ld  t h e  c o u r t  be e n t i t l e d  t o  have regard 

o n l y  t o  t h e  r e a s o n s  ( i f  any)  p u t  forward by 
t h e  l a n d l o r d  a t  t h e  t i m e  of h i s  r e f u s a l ?  
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F i n e s  o r  monetary payments 

6 .  T h e  l a n d l o r d  s h a l l  n o t  be e n t i t l e d ,  a s  a c o n d i t i o n  of 
g r a n t i n g  consen t  unde r  a q u a l i f i e d  covenant  r e s t r i c t i n g  
as s ignmen t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n ,  change of 
u s e r ,  o r  a l t e r a t i o n s  o r  a d d i t i o n s ,  o r  t h e  e r e c t i o n  of new 
b u i l d i n g s ,  t o  r e q u i r e  a f i n e  o r  s i m i l a r  monetary payment, b u t  
h e  s h a l l  be e n t i t l e d  t o  r e q u i r e  payment of a r e a s o n a b l e  sum 
f o r  any l e g a l  o r '  o t h e r  expenses  i n c u r r e d .  

I n  a d d i t i o n :  

( 1 )  i n  t h e  c a s e  o f  c o n s e n t  t o  a n  a s s ignmen t ,  
s u b l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n ,  t h e  

l a n d l o r d  s h a l l  n o t  be e n t i t l e d  t o  r e q u i r e  
t h e  t e n a n t  o r  h i s  a s s i g n e e ,  by r eason  o n l y  
of t h e  t r a n s a c t i o n ,  t o  u n d e r t a k e  any a d d i t i o n a l  
burden u n d e r  t h e  t enancy  o r  accept any reduced 
b e n e f i t ;  any p r o v i s i o n  i n  t h e  l e a s e  t o  t h e  

c o n t r a r y  s h a l l  be v o i d ,  b u t  t h i s  s h a l l  be 

w i t h o u t  p r e j u d i c e  t o  t h e  l a n d l o r d ' s  r i g h t  t o  
r e q u i r e  a d d i t i o n a l  s e c u r i t y  t o  cove r  e x i s t i n g  
o b l i g a t i o n s ;  

( 2 )  i n  t h e  case of c o n s e n t  t o  a change of u s e r ,  
t h e  l a n d l o r d  s h a l l  be  e n t i t l e d  t o  r e q u i r e  a 
r e a s o n a b l e  monetary payment o r  i n c r e a s e d  r e n t :  

( i )  where  t h e  l e t t i n g  v a l u e  of t h e  p remises  
o r  any p a r t  w i l l  be  i n c r e a s e d  by t h e  
change of u s e r  i n  r e s p e c t  of and 
re la ted  i n  amount t o  any such i n c r e a s e  
a t t r i b u t a b l e  t o  t h e  change of u s e r ;  

( ii) where  t h e  l a n d l o r d  might  o t h e r w i s e  be 

e n t i t l e d  t o  r e f u s e  c o n s e n t ,  i n  respec t  
of and as  compensa t ion  f o r  : 

( a )  any f i n a n c i a l  l i a b i l i t y  imposed 
upon h i m ,  

( b )  any damage caused  t o  o r  o t h e r  * l o s s  
s u s t a i n e d  by h i m ,  

( c )  any d i m i n u t i o n  i n  the v a l u e  of t h e  

p remises  oz, of  any n e i g h b o u r i n g  
p r e m i s e s  be lo*;g ing  t o  h i m ,  

i n  consequence of t h e  change of u s e r .  
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The p r i n c i p l e  i n v o l v e d  i n  t h e  P r o p o s i t i o n  

( 1 )  The  p r i n c i p l e  adop ted  by t h e  Working P a r t y  i n  
P r o p o s i t i o n  6 i s  t h a t ,  when t h e  l a n d l o r d  i s  asked f o r  
h i s  c o n s e n t  u n d e r  a q u a l i f i e d  c o v e n a n t ,  h e  shou ld  not  
be ab le  t o  make a p r o f i t  by r e q u i r i n g  a f i n e  o r  s i m i l a r  
sum of money a s  a c o n d i t i o n  o f  g r a n t i n g  t h a t  c o n s e n t ;  
b u t  he shou ld  be e n t i t l e d  t o  indemni ty  a g a i n s t  any expense 
wh ich  he w i l l  i n c u r  and compensa t ion  f o r  any l o s s  which  he 
w i l l  s u f f e r .  The Working P a r t y  c o n s i d e r e d  whe the r  i t  would 
be p o s s i b l e  t o  a p p l y  t h i s  p r i n c i p l e  a l s o  t o  t h e  wa ive r  of  
a n  a b s o l u t e  covenant  b u t  dec ided  t h a t  t h i s  w a s  i m p r a c t i c a b l e  
s i n c e  a l a n d l o r d  cou'ld a v o i d  any a t t e m p t  t o  l i m i t  h i s  

f reedom of a c t i o n  i n  t h a t  case by i n s i s t i n g  on a s u r r e n d e r  
of t h e  lease and t h e  g r a n t  o, '  a ?ew one on d i f f e r e n t  terms. 
The P r o p o s i t i o n  t h e r e f o r e  r e l a t e s  or t ly  t o  q u a l i f i e d  
c o v e n a n t s  of t h e  k i n d s  d i s c u s s e d  i n  t h i s  p a p e r ,  and i t  
imposes a n  a b s o l u t e  p r o h i b i t i o n  on charg ing  a f i n e  i n  a l l  
cases.  I t  a l s o  s e t s  o u t  t h e  matters f o r  wh ich  compensat ion 
may be c l a imed  and p r o v i d e s  t h a t ,  where a l t e r a t i o n s  are t o  
be made, an u n d e r t a k i n g  f o r  r e ins t a t e r i i en t  may be r e q u i r e d .  
F u r t h e r ,  i t  i n t r o d u c e s  a new p r i n c i p l e ,  w h i c h  w i l l  be 

d i s c u s s e d  below, whereby t h e  l a n d l o r d  may i n  some c a s e s  be 

e n t i t l e d  t o  share i n  t h e  i n c r e a s e d  p r o f i t a b i l i t y  of  t h e  

preil i ises r e s u l k i n g  from t h e  l i f t i n g  of a r e s t r i c t i o n  on 
t h e  p e r m i t t e d  u s e r .  

- Comparison w i t h  t h e  e x i s t i n g  s t a t u t o r y  p r o v . i s i o n s  

( 2 )  The P r o p o s i t i o n  d e p a r t s  from t h e  e x i s t i n g  s t a t u t o r y  
p r o v i s i o n s  i n  t h e  f o l l o w i n g  r e s p e c t s :  

( i )  I n  t h e  case of  q u a l i f i e d  covenan t s  a g a i n s t  
ass ignment  s u b l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s s i o n  
t h e  P r o p o s i t i o n  would i n v a l i d a t e  even a n  e x p r e s s  
p r o v i s i o n  f o r  t h e  payment of a . f i n e  c o n t a i n e d  i n  
t h e  lease,  wh ich  i s  at. p r e s e n t  p e r m i t t e d  unde r  
s e c t i o n  144 of t h e  Law o f  P r o p e r t y  A c t  1925.  
Some of  t h e  Working P a r t y  a r e  d o u b t f u l  w h e t h e r  

i t  i s  n e c e s s a r y  t o  o v e r r i d e  a n  e x p r e s s  agreement  
of  t h i s  k i n d ,  b u t  t h e  m a j o r i t y  f e e l  t h a t  t h e  
r equ i r emen t  of a f i n e  o r  monetary payment ( s u c h  
as  a h a l f  share i n  any psemium t a k e n  by t h e  

t e n a n t  on a n  a s s ignmen t )  i s  a n  u n j u s t i f i a b l e  
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( 3 )  I n  t h e  case  of c o n s e n t  t o  a l t e r a t i o n s  o r  
a d d i t i o n s  o r  t h e  e r e c t i o n  of  new b u i l d i n g s :  

( i )  t h e  l a n d l o r d  s h a l l  be  e n t i t l e d  t o  r e q u i r e  
.a r e a s o n a b l e  monetary payment o r  i n c r e a s e d  
r e n t  w h e r e  the l a n d l o r d  m i g h t  o t h e r w i s e  be 

e n t i t l e d  t o  r e f u s e  c o n s e n t  i n  respec t  of 
a n d  a s  compensat ion f o r :  

( a )  any f i n a n c i a l  l i a b i l i t y  imposed 
upon h i m ,  

( b )  any damage caused  t o  o r  o t h e r  l o s s  
s u s t a i n e d  by h i m ,  

( c )  any d i m i n u t i o n  i n  t h e  v a l u e  of  t h e  

premises  o r  of any n e i g h b o u r i n g  
p r e m i s e s  be long ing  t o  h i m ,  

a s  a r e s u l t  o f  t h e  a l t e r a t i o n s  o r  a d d i t i o n s  
o r  e r e c t i o n  of new b u i l d i n g s :  

( i i )  t h e  l a n d l o r d  s h a l l  be e n t i t l e d  t o  r e q u i r e ,  
a s  a c o n d i t i o n  of  such  c o n s e n t ,  an  under -  
t a k i n g  by t h e  t e n a n t  t o  r e i n s t a t e  t h e  

p r e m i s e s  a t  t h e  end o f  t h e  term, .if c a l l e d  
upon t o  do s o .  

Note on t h e  p r e s e n t  l a w  
Assignment ,  s u b l e t t i n g  and p a r t i n g  w i t h  p o s s e s s i o n  

Where a covenant  i s  q u a l i f i e d ,  c o n s e n t  must n o t  
be un reasonab ly  w i t h h e l d  ( s e c t i o n  l q ( l > ( a )  of t h e  1927 
A c t  and u n l e s s  t h e  lease c o n t a i n s  a n  e x p r e s s  p r o v i s i o n  
t o  the c o n t r a r y ,  no f i n e  o r  s i m i l a r  sum may be charged  
( s e c t i o n  144 of t h e  Law of  P r o p e r t y  A c t  1925) .  The  
r equ i r emen t  by t h e  l e s s o r  o f  a n  i n c r e a s e d  r e n t  a s  a 
c o n d i t i o n  t o  c o n s e n t i n n  t o  a n  ass ignment  i s  i n  t h e  

v 

n a t u r e  of  a f i n e  ( J e n k i n s  v .  P r i c e - [  19071 2 Ch.229 
reversed on a n o t h e r  p o i n t  r l 9 m  C h .  1 0 ) ) .  T h e  
l a n d l o r d  may r e q u i r e -  t h e  payment o f  a r e a s o n a b l e  sum 
i n  respect  of any l e g a l  o r  o t h e r  expenses  i n c u r r e d  
( s e c t i o n  144 of t h e  1925 A c t  and s e c t i o n  1 9 ( 1 ) ( a )  of  
t h e  1927 A c t ) .  

Change of u s e r  
Where a covenan t  i s  q u a l i f i e d  and i f  no s t r u c t u r a l  

a l t e r a t i o n  i s  i n v o l v e d ,  no f i n e  o r  s i m i l a r  sum, w h e t h e r  
by way of  i n c r e a s e d  r e n t  o r  o t h e r w i s e ,  may be charged. 
n o t w i t h s t a n d i n g  any e x p r e s s  p r o v i s i o n  t o  t h e  c o n t r a r y  
( s e c t i o n  l 9 ( ? )  of t h e  1927 A c t ) .  The l a n d l o r d  may 
r e q u i r e  t h e  iiayment of  a r e a s o n a b l e  sum i n  r e spec t  of 
any damage t o  o r  d i m i n u t i o n  i n  t h e  v a l u e  of  t h e  y remiscs  
o r  any n e i g h b o u r i n g  p remises  b e l o n g i n g  t o  h im and i n  
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p r o f i t  t o  which t h e  l a n d l o r d  can n e v c r  
p r o p e r l y  bc e n t i t l e d .  

( ii) I n  the  case of' q u a l i f i e d  c o v c n a n t s  a g a i n s t  change 
o f  u s c r  t h e  Working P a r t y  sec no r e a s o n  t o  p r e s c r v e  
t'ie d i s t i n c t i o n ,  a t  present ,  d r a w n  i n  s e c t i o n  1 9 ( 3 )  
of t h e  1927 A c t ,  between cases  where s t r u c t u r a l  
a l t e r a t i o n s  a r e  i n v o l v e d  anti cases  where t h e y  a r e  
n o t .  They c o n s i d e r  t h a t  i n  e i t h e r  case t h e  l a n d l o r d  
w i l l  be a d e q u a t e l y  p r o t e c t e d  by h i s  r i g h t  t o  
wi thho ld  consent, where h i s  p r o p e r t y  i n t e r e s t s  w i  11 

be a d v e r s e l y  a f f e c t e d  and no f i n e  o r  monetary 
payment c a n  be j u s t i f i e d .  

( i i i )  The p r o h i b i t i o n  o f  a f i n e  o r  monetary payment is 
ex tended  t o  q u a l i f i e d  c o v e n a n t s  aga ins t  a l t e r a t i o n s  
o r  a d d i t i o n s .  I n  r e s p e c t  of c o v e n a n t s  of t h i s  k ind  
t h e  Working P a r t y  have a l s o  a t t e m p t e d  t o  s i m p l i f y  
t h e  l a w ,  which is  now c o n t a i n e d  i n  s e c t i o n  l q ( 2 )  o f  ' 

t h e  1927 A c t ,  i n  some r e s p e c t s .  F i r s t  t h e  word 
"improve;nents" h a s  been abandoned i n  f a v o u r  of t h e  
p u r e l y  f a c t u a l  e x p r e s s i o n  " a l t e r a t i o n s  o r  a d d i t  i o n s  
o r  t h e  e r e c t i o i !  o f  new b u i l d i n g s "  so t h a t  i t  w i l l  no 
Longer be re levant  t o  c o n s i d e r  w h e t h e r  t h c  proposed 
work w i L I  o r  w i l l  n o t  "improve" t h e  p remises  from 
t h e  l a n d l o r d ' s  o r  t h e  t e n a n t ' s  p o i n t  o f  view. 
Secondly t h e  l a n d l o r d ' s  r i g h t  t o  r e q u i r e  t h e  tenarit 
t o  u n d e r t a k e  t o  r e i n s t a t e  t h e  p r e m i s e s  w i l l  no 
l o n g e r  depend on whe the r  t h e  a l t e r a t i o n s  would add 
t o  t h e  l e t t i n g  v a l u e  of t h e  h o l d i n g  n o r  whether  t h e  

r e q u i r e x e n t  o f  r e i n s t a t e m e n t  would be  r e a s o n a b l e .  
The Working P a r t y  t h i n k  i t  r i g h t  t h a t  t h e  Landlord 
s h o u l d  have an  u n q u a l i f i e d  r i g h t  i n  a l l  casc's t o  
r e q u i r e  t h e  r e i n s t a t e x e n t  of t h e  p remises  i f  hc  so  
w i s h e s .  They b e l i e v e  t h a t  t h i s  may i n  p r a c t i c e  
p rove  t o  be of some b e n e f i t  t o  t e n a n t s ,  a s  well  as 
t o  l e n d l o r d s ,  s i n c e  i t  may induce  a lanci lord t o  
c o n s e n t  more r e a d i l y  t o  h i s  t e n a n t ' s  a p p l i c a t i o n  
f o r  c o n s e n t  t o  t h e  making of a l t e r a t j o n s  o r  
a d d i t i o n s .  

( 3 ) .  The Law Commission welcome t h e  a t t e m p t  t o  s i m p l i f y  t h e  

l a w  r e l a t i n g  t o  "improvements' '  b u t  t h e y  i n v i t e  f u r t h e r  
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- Improvcmcr\ts 
\Vh(>re a covr’riant is qualified, consen t  muct rjot 

h ( \  un reasonab ly  w i t h h e l d  h u t  t h e  Land1 o r d  m y  rcq.Iirc, 
-- :is a , cond i t i o t i  o f  gran t ,  in;; consent , ,  t h c  p a y m r l n t .  of‘ a 
r(>;ison;lbJe sum i n  rcspccl,i>l‘;Inymagc t o  o r  
d I m i  n u t i o n  i n  thi’ v : i luc  oI‘ t h e  premises  o r  any  
ne ighbour ing  p r c m i F e s  be long ing  t,o h i m  a n t 1  i n  rcspc’ct 
of‘ any Legal o r  o t h e r  cxpetrscs incurrcvl  ( s c c t  toti 1 ? (  2 )  
of‘ t h ?  1927 A c t ) .  111 add i t , i on ,  where t h e  improvement 
d o e s  r,ot add t o  thc l e t t i n g  v n l u e ’ o r  t h e  hol t l i r ig  and 
where such a rcquiremcnt would b e  r e a s o n n b  I ( > .  the  
LmclJord  may r ? q u i r c  the t e n a n t  t o  e r i t c r  i n t o  ati 
o b l i g a t i o n  t o  r e i n s t a t e  t h e  pre::iises ( scc t , i on  1 9 ( ? ) .  
c f .  P r o p o s i t i o n  6 (  3 ) ) .  

N o  i,c ;I  Lso: - 
D 
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views on t h e  q u e s t i o n  whe the r  t h e  l a n d l o r d  should  be  ab le  
i n  a l l  cases t o  r e q u i r e  r e i n s t a t e m e n t  o f  t h e  p r e m i s e s  a t  
t h e  end of t h e  term. A s  t h e  l a w  now s t a n d s  t h e  l a n d l o r d  
c a n  r e q u i r e  rei ns ta te inent  o n l y  where an  improvement d o e s  
n o t  add t o  the l e t t i n g  v a l u e  and o n l y  where  such  r e q u i r e -  
ment would be r e a s o n a b l e .  I t  i s  a r g u a b l e  t h a t  t h e  
l a n d l o r d  w i l l  be  p u t  i n  t o o  f a v o u r a b l e  a p o s i t i o n  i f  he 

can  r e q u i r e  r e i n s t a t e m e n t  even  where t h e  a l t e r a t i o n s  o r  
a d d i t i o n s  w i l l  add t o  t h e  l e t t i n g  v a l u e  of  t h e  premises .  
T h i s  m i g h t  p a r t i c u l a r l y  be s o  i n  cases where r e i n s t a t e m e n t  
would be v i r t u a l l y  i m p o s s i b l e .  By i n s i s t i n g  upon a 
r equ j r emen t  f o r  r e i n s t a t e m e n t  i n  such  a case t h e  l a n d l o r d  
c o u l d ,  i n  e f f e c t ,  w i t h h o l d  h i s  c o n s e n t  un reasonab ly  t o  
t h e  c a r r y i n g  o u t  o f  t h e  proposed a l t e r a t i o n s  o r  a d d i t i o n s .  

- S h a r i n g  t h e  i n c r e a s e d  l e t t i n g  v a l u e  on  a change of  u s e r  

( 4 )  The Working P a r t y ' s  argument i n  f a v o u r  of  t h i s  new 
p r i n c i p l e  i s  t h a t  t h e  l a n d l o r d  may have a r i g h t f u l  c la im 
t o  s h a r e  i n  t h e  i n c r e a s e d  p r o f i t a b i l i t y  of  t h e  preinises  
which c o u l d  be o b t a i n e d  by a comple te  change i n  t h e  t y p e  
o f  u s e  t o  which  t h e y  a re  p u t .  By way of  i l l u s t r a t i o n  two, 
a d m i t t e d l y  ex t r eme ,  c lasses  of case may be mentioned.  
F i r s t ,  t h e r e  are t h o s e  i n  which ,  on t h e  g r a n t  of t h e  l ea se ,  
t h e  r e n t  w a s  f i x e d  on a c o n c e s s i o n a r y  b a s i s  so t h a t  t h e  

p remises  c o u l d  be used  f o r  som: non-commercial purpose  of  
s o c i a l  u t i l i t y  wh ich  t h e  l a n d l o r d  wi shed  t o  encourage .  
They a r g u e  t h a t  i n  t h o s e  cases i f  t h e  t e n a n t  w i s h e s  t o  
change t h e  u s e  t o  one of a commercial  k i n d  t h e  b a s i s  f o r  
t h e  c o 2 c e s s i o n  has  gone and t h e  l a n d l o r d  shoAld b e n e f i t  
from t h e  more p r o f i t a b l e  u s e  o f  t h e  premises. Secondly ,  
t h e  Working P a r t y  have i n  mind cases where  t h e  t e n a n t  
w i s h e s  t o  t a k e  advan tage  of some new and h i g h l y  p r o f i t a b l e  
a c t i v i t y  which has  appea red  on t h e  contemporary scene  
s i x e  t h e  lease was g r a n t e d .  The P r o p o s i t i o n  i s ,  however, 
drawn i n  q u i t e  g e n e r a l  terms, f o r  t h e  Working P a r t y  a r g u e  
t h a t ,  whenever  a change of  u s e r  would,  f o r  some r e a s o n ,  
s u b s t a n t i a l l y  r a i s e  t h e  l e t t i n g  v a l u e  of t h e  p r e m i s e s  there  
i s  a case f o r  a l l o w i n g  t h e  l a n d l o r d  t o  s h a r e  t h e  b e n e f i t .  
They see no r eason  why t h e  t e n a n t  a l o n e  shou ld  p r o f i t  f rom 
so mater ia l  a d e p a r t u r e  from t h e  bas i s  on w h i c h  t h e  r e n t  
was negoLia ted .  They c o n s i d e r  t h a t  t h i s  s i t u a t i o n  i s  q u i t e  
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d i f f e r e n t  f rom any w h i c h  c o u l d  a r i s e  unde r  a c o n s e n t  t o  
ass ignment  o r  t o  a l t e r a t i o n s  o r  a d d i t i o n s  and t h e y  
recommend t h i s  p r i n c i p l e  o n l y  i n  r e spec t  o f  change of 
u s e r .  

( 5 )  The  Law Commission would p a r t i c u l a r l y  welcome o b s e r v a t i o n s  
on  t h i s  a spec t  of t h e  P r o p o s i t i o n  w h i c h  c o n s t i t u t e s  a 
n o v e l  a n d ,  t o  some p e r h a p s ,  s t a r t l i n g  i n n o v a t i o n  i n  the 
l s n d l o r d  and t e n a n t  r e l a t i o n s h i p .  I t  seems t o  t h e  

L a w  Commission t h a t  t h i s  p r i n c i p l e  would,  i n  p r a c t i c e ,  
p rcduce  d i f f i c u l t  p rob lems ,  b o t h  i n  t h e  c a l c u l a t i o n  of 
t h e  r e l e v a n t  increase i n  l e t t i n g  v a l u e  and i n  t h e  

d e t e r m i n a t i o n  of t h e  l a n d l o r d ' s  p r o p e r  share  i n  t h a t  

i nc rease .  

( 6 )  The monetary payment o r  i n c r e a s e d  r e n t  must be " r e l a t e d  
i n  amoant" t o  t h e  i n c r e a s e  " a t t r i b u t a b l e  t o  t h e  change 
of u s e r "  a n d  must be r e a s o n a b l e .  I t  seems c l e a r  Lha t  t h e  

t e n a n t  would n o t  n e c e s s a r i l y  h a v e  t o  pay t h e  c u r r e n t  
market r e n t  f o r  t h e  new u s e r ,  f o r  t h i s  m i g h t  r e f l e c t  o t h e r  
f a c t o r s  ( s u c h  a s  s o c i a l  and economic c h a n g e s ,  o r  l o c a l  
development)  which  had  ra i sed  t h e  general  Level oI' rents  
s i n c e  t h e  lease w a s  g r a n t e d .  T h e  i n t e n t i o n  i s  prcsumably 
t o  .leave t h e  r e n t  a t  t h e  genera l  1cveL a t  w h i c h  i t  w a s  
f i x e d ,  b u t  t o  make a n  a p p r o p r i a t e  a d j u s t m e n t  t o  L L .  T h e  

first, s t e p  s h o u l d  p e r h a p s ,  i n  t h e o r y ,  be t o  c a l c u l a t e  
t h e  r e n t  wh ich  would have  been f i s e d  .if t h e  new u s e r  h a d  

been contempla ted  when t h e  lease  w a s  g r a n t e d ;  b u t  t h i s  

would be a d i f f i c u l t  v a l u a t i o n  i f  t h e  l e a s e  were a n  o l d  
one and t h e  proposed r!ew u s e r  had  n o t  t h e n  b e e n  p o s s i b l e .  
The  o n l y  p r a c t i c a b l e  comparison may be b e t w e e n  the c u r r e n t  
r e n t a l  v a l u e s  f o r  t h e  p r e s e n t  u s e r  a n d  t h e  n e w  u s e r  
r e s p e c t i v e l y ,  which c o u l d  be a p p l i e d  on some f r a c t . i o n a 1  
b a s i s  t o  t h e  e x i s t i n g  r e n t .  F u r t h e r  adjustment ,  would b e  

r e q u i r e d  i f  t h e  e x i s t i n g  r e n t  were less  tha i )  a r a c k  r e n t ,  
because  a premium had  a l s o  been p a i d  o r  a s p e c i a l  r e p a i r i n g  
o b l i g a t i o n  had been imposed. A l l  t h e  c i r c d m s t a n c c s  would 
t h e n  have t o  be c o n s i d e r e d  a s  t o  t h e  t l r e a s o n a b l e n e s s t '  o f  
a n  i n c r e a s e d  r e n t  o r  monetary payment. The e x i s t i n g  r e n t  
m i g h t ,  f o r  example,  be h i g h e r  t h a n  t h e  c u r r e n t  market 
r e n t  f o r  t h e  p r e s e n t  u s e r  and t h e  change of u s e r  m i g h t  

t h e r e f o r ?  be i n t e n d e d ,  i n  p a r t  a t  any r a t e ,  t o  enable  t h e  

t e n a n t  t o  meet h i s  o b l i g a t i o n  t o  pay t h a t  r e n t .  A l l  such 
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( 7 )  

Commentary on P r o p o s i t i o n  6 (Con t inued)  

f a c t o r s  coulcl, no d o u b t ,  be t a k e n  i n t o  a c c o u n t ,  b u t  i t  
seems d o u b t f u l  whetlier any fo rmulae  cou ld  h c  d e v i s e d  
which would a s s i s t  t,he p a r t i e s  t o  reach agreement w i t h o u t  
g o i n g  t o  c o u r t .  

I n  c o n s i d e r i n g  t h e  need f o r  a d o p t i n g  t h i s  1 ) r i n c i p l e  t h e  

Law Commission s u g g e s t  t h a t  i t  i s  r e l e , v a n t  t o  b e a r  .in mind 
r e c e n t  t r e n d s  i n  t h e  g r a n t i n g  of l ea ses .  The r a p i d  r i se  
i n  r e n t a l  v a l u e s  h a s  l e d  t o  t h e  custom of  i n c l u d i n g  

p e r i o d i c a l  r e n t  r e , v i e w  c l a u s e s  i n  a l ea se  o r  o r  g r a n t i n g  
leases  f o r  s h o r t e r  terms. I n  t h e  l i g h t  of t h e s e  
devS2lopmencs i t  may be a r g u a b l e  t h a t  i t  .is n o t  n e c e s s a r y  
t o  make i n n o v a t i o n s  of t h e  k i n d  proposed by t h e  Working 
P a r t y ,  p a r t i c u l a r l y  i n  . v i e w  of t h e  p r a c t i c a l .  d.iff:icuJt,i.es 
i n v o l v e d .  

De te rmina t ion  o f  D i s p u t e s  and Enforcement of O r d e r s  

( 8 )  I n  many cases  t h e  d e t e r m i n a t i o n  of t h e  a p p r o p r i a t e  
payment o r  i n c r e a s e  i n  r e n t  would no doubt  be  made i n  
p roceed ings  p r i m a r i l y  b rough t  on t h e  i s s u e  whcthcr  t h e  
l a n d l o r d ' s  c o n s e n t  w a s  un reasonab ly  w i t h h e l d .  On t h e  
o t h e r  hand ,  t h e r e  mi7ht  be cases  where such  d e t e r m i n a t i o n  
w a s  t h e  s o l e  m a t t e r  i n  d i s p u t e  between t h e  p a r t i e s ,  and 
P r o p o s i t i o n  9 below c o n f e r s  s p e c i f i c  power on t h e  c o u r t  
t o  d e t e r m i n e  t h i s  matter a s  a s e p a r a t e  i s s u c .  I t  w i l l  

nDt t h e r e f o r e  be n e c e s s a r y  f o r  a l a n d l o r d  t o  w i t h h o l d ,  
o r  d e l a y ,  h i s  c o n s e n t  i n  o r d e r  t o  p r e s e r v e  h i s  c la im t o  
a money payment o r  i n c r e a s e d  r e n t .  I f  h e  d o c s  so hc  w i l l  

run  t h e  r i s k  of h a v i n g  t o  pay damages unde r  P r o p o s i t i o n  8 .  

( 9 )  I f  t h e  p a r t i e s  a r e  u n a b l e  t o  r e a c h  ag reemen t ,  t h e  c o u r t  
w i l l  f i r s t  have t o  dec ide  whether  t o  o r d e r  a monetary 
payment o r  t h e  payment of a n  i n c r e a s e d  r e n t .  The d e c i s i o n  
may be  expec ted  t o  depend l a r g e l y  upon t h e  n a t u r e  of  t h e  
l a n d l o r d ' s  c la im f o r  compensat ion;  f o r  example,  whether  
such  claim i s  based upon a n  i n c r e a s e  i n  t h e  amount of 
r a t e s  payab le  o r  on t h e  apprehens ion  of loss o r  damage. 

The Working P a r t y ' s  p r o v i s i o n a l  c o n c l u s i o n  w a s  t h a t  any 
c a p i t a l  sum o r d e r e d  t o  be p a i d  u n d e r  t h e  P r o p o s i t i o n  
s h o u l d  a u t o m a t i c a l l y  become a c h a r g e  on t h e  t e n a n t ' s  
i n t e r e s t .  T h e  L a w  Commission would l i k e  t o  kno-.v w h e t h e r  

i t  i s  t h o u g h t  t o  be  d e s i r a b l e  t h a t  a l a n d l o r d  s h o u l d  be 
g iven  any s p e c i a l  s e c u r i t y  of  t h i s  n a t u r e  o r  whether  i t  
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Commentary on P r o p o s i t i o n  6 (Cont inued)  

i s  though t  p re fe rab le  t h a t  he  should  have o n l y  t h e  normal 
r i g h t s  o f  judgment c r e d i t o r .  

P r o p o s i t i o n  6 .  Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

(10) ( i )  Where a q u a l i f i e d  covenan t  h a s  been imposed, 
shou ld  a l a n d l o r d  be  a b s o l u t e l y  p r o h i b i t e d  
from r e q u i r i n g  any f i n e  o r  s i m i l a r  monetary 
payment a s  a c o n d i t i o n  of g i v i n g  h i s  c o n s e n t  
t o  

( a )  any a s s ignmen t ,  s u b l e t t i n g ,  c h a r g i n g  o r  
p a r t i n g  w i t h  p o s s e s s i o n  of t h e  p r e m i s e s ;  

( b )  t h e  making o f  a l t e r a t i o n s  o r  a d d i t i o n s  
o r  t h e  e r e c t i o n  o f  new b u i l d i n g s ;  

( c )  any change of  u s e r ?  

( i i )  I f  s o ,  shou ld  such a p r o h i b i t i o n  i n v a l i d a t e  
even  a n  e x p r e s s  agreement of t h e  p a r t i e s  i n  
t h e  l ea se  t h a t  such a payment cou ld  be r e q u i r e d ?  

( i i i )  I n  t h e  case of a q u a l i f i e d  covenant  a g a i n s t  
a l t e r a t i o n s ,  a d d i t i o n s  o r  t h e  e r e c t i o n  o f  new 
b u i l d i n g s  should t h e  l a n d l o r d  be  e n t i t l e d  a s  
a c o n d i t i o n  of g i v i n g  c o n s e n t  t o  r e q u i r e  t h e  

t e n a n t  t o  u n d e r t a k e  t o  r e i n s t a t e  t h e  p r e x i s e s  
a t  t h e  end of t h e  term; o r  should  t h i s  be 

p e r m i s s i b l e ,  a s  a t  p r e s e n t ,  o n l y  w h e r e  t h e  

l e t t i n g  v a l u e  would be i n c r e a s e d  and t h e  

r equ i r emen t  i s  i n  a l l  c i r cums tances  r e a s o n a b l e ?  

( i v )  Where a change  of u s e r  would i n c r e a s e  t h e  
l e t t i n g  v a l u e  of t h e  p r e m i s e s  

( a )  shou ld  t h e  l a n d l o r d  be  e n t i t l e d ,  a s  a 

c o n d i t i o n  o f  g i v i n g  c o n s e n t ,  t o  r e q u i r e  
a r e a s o n a b l e  monetary payment o r  i n c r e a s e d  
r e n t ?  

( b )  i f  so ,  w h a t  formulae  should  be adopted  a s  
t h e  bas i s  f o r  c a l c u l a t i n g  t h e  amount o f  
such  payment o r  i n c r e a s e d  r e n t ?  

( v )  Where a monetary payment due t o  a l a n d l o r d ,  by 
w a y  of  compensa t ion ,  h a s  been de te rmined  by 
t h e  c o u r t : -  
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P r o p o s i t i o n  6 ,  Q u e s t i o n s  f o r  c o n s i d e r a t i o n  (Con t inued)  

( a )  shou ld  such  payment be r e c o v e r a b l e  
as  a n  o r d i n a r y  judgment d e b t ;  o r  

( b )  should  t h e  l a n d l o r d  be g i v e n  some 
' s p e c i a l  s e c u r i t y ,  such a s  a charge 

on t h e  t e n a n t ' s  i n t e r e s t  i n  t h e  

p r o p e r t y ?  

( v i )  Where t h e  o n l y  matters i n  d i s p u t e  a r e  a 
l a n d l o r d ' s  e n t i t l e m e n t  t o  o r  t h e  amount of 

' any monetary payment o r  i n c r e a s e d  r e n t ,  
shou ld  he be e n t i t l e d  t o  w i t h h o l d  h i s  

. c o n s e n t  u n t i l  such mat ters  have been  
de t e rmined  by t h e  c o u r t ?  

, .  
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Workiii$; P a r t , y ' s  P r o p o s i t i o n s  7 and  8 

rl ' (btl : int 's  ob1 ii; : i t  iori upori a p p l i c a t i o n  f o r  coriscrit 

7. rrl t h v  c;ts(' ol' a l l  q u a l i f i e d  covcnar i t s ,  t h o  teriaiit, upoil 

a i l  a1)pLicrit io11 I'or cor i scn t ,  s h a l l  p rov idc  tho: Laridlord w i t h  a l l  
tlic iiiforinat i o i i  hc rc\nsonabLy r c q u v s t s  a n d  slia1.1 a l l o w  ~ c i i  :-'onable 
Lime for t h c  a p p l  j ca t ior i  t o  be c o n s i d e r e d .  F a i l u r c  t 0  do so s h a l l  
bc ;L ground I'or w i t h h o l d i n g  c o n s e n t ,  
- Notc: s'3c Wilsoii v .  Fyrin [ I 9 l t S ]  2 A l l  E .%.  40. 

~,:indl.ordt - s o b l i g a t  ions upori a p p l i c a t i o r i  f o r  conscl i t  

8 . I n  t h e  c a s e  of a l l  qut i l . i f ied CovenqriLs, t h e  land 
k ) ~  u n d e r  ;in ob l . i ga t io t i ,  notwj Lhstaridi rig any term i n  thc 

t l lc c o n t r a r y ,  n o t  unrctasonably t o  wi thho ld  conscrit  iior 

ord s h a l l  
lcase t o  

un reasonab ly  eo de l ay  t h e  communication of' h j  B d c x i s i o n .  Breach 
of this ohligaLioii  s h a l l  e n t i t l e  t h c  tenar i t  t o  c l a im damages [but 
t h c  c o u r t  s h a l l  be g iven  a d i s c r e t i o n  t o  rel'usc: t o  award dqmages 
wlicrc i t  t h  i n k s  I' i t ] . 
N o t e s :  

1 .  A long l i r ic  o r  a u t h o r i t y  has e s t a b l i s h c d  t h a t  under  
tlic prcscr i t  law a t e n a n t  has  no right t o  damages f o r  
the unrcasoriablc  w i t h h o l d i n g  of  coiiscrit u n l e s s  t h e  
land  lo rd  h a s  e x p r c s s l y  covcnanted not t o  r c f u s e  
corisc'nt un reasonab ly  ( s e e ,  f o r  example,  T r e l o a r  v ,  
Biggc (1874) L . R .  3 .  Exch. 151,  F.W. Woo'Iwoi7'tli & C o .  
v .  Lambert [ 13371 C h .  37 and R e r i d a l l '  v .  Roberts' & '  
Staccy  L t d .  (1960)  E . G .  265) .  

'> -. T h c  mcasurc of darnages w i 1 . 1  bc base0 uj)oii normaJ 
p r i r i c i p l e s  ay1) l i cab le  t o  breach of' c o n t r q c t .  
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Coinmentary on P r o p o s i t i o n s  7 arid 8 

( 1 )  These two P r o p o s i t i o n s  comple t e  t h e  scheme adop ted  by the 
Working P a r t y  .in r e l a t i o n  t o  q u a l i f i e d  covenan t s .  The 
t e n a n t  w i L l  be  unde r  a n  ob3. igat ion t o  pro,vide t h c  l a n d l o r d  
w i t h  a11 t h e  informatior1 he r e a s o n a b l y  r e q u e s t s  ( f o r  
example,  <is t o  t h e  r e s p e c t a b i l i t y  and  f i n a n c i a l .  s t a r d i n g  
o f  a proposed a s s i g n e e  . o r  s u b t e n a n t ) .  F a i l u r e  t o  p r o v i d e  
.i.riformat.ioin wi1.1 a f  r o r d  a ground f o r  t h e  w i t h h o l d i n g  of 
consent .  In r e t u r n ,  i t  i s  sugges t ed  by a m a j o r i t y  of t h e  
Working P a r t y  t h a t  t h e  l a n d l o r d  shou ld  be u n d e r  an o b l i g a t i o n  
n o t  un reasonab ly  t o  wi thho ld  c o n s e n t  o r  d e l a y  communication 
of h i s  d e c i s i o n  and t h a t  a b reach  of thi is  obl igat . i .on shou ld  
e n t i t l e  t h e  tenaiit t o  c l a im damages. 

( 2 )  The u n r e a s o n a b l e  w i t h h o l d i n g  of o r  d e l a y  i n  g i v i n g  coriserit 
t o  an ass ignment  can c a u s e  loss t o  a t e n a n t .  In Rose v .  
- C;ossman ( l 9 6 7 )  201 E . G .  767j '  t h e  Cour t  of Appeal r e f u s e d  
t o  s t r i k e  o u t  a c l a i m  Tor damages f o r  t h e  un reasonab le  
r e fusa l .  o f  c o n s e n t  t o  a n  a s s ignmen t  a l t h o u g h  i t  w a s  a c c e p t e d  
t h a t  t h e  p l a i . n t i f f  would have l i t t l e  chancc  of s u c c e s s .  1 1 1  

the  c o u r s e  of  h i s  judgment, Lord J u s t i c e  Danckwerts i s  
r e p o r t e d  t o  have s a i d :  

- 

"When a 1.andloi-d un reasonab ly  w i t h h o l d s  c o n s e n t ,  
the  normal p r a c t i c e  i s  e i t h e r  t o  d i s regard  t h e  
n e c e s s i t y  f o r  t h e  l a n d l o r d  t o  c o n s e n t ,  o r  t o  
t a k e  p r o c e e d i n g s .  T h e  ma t t e r  i s  , v i t a l  f o r  t h e  
lessor ( s i c )  i f  he i s  t o  go  ahead  w i t h  h i s  
ass i -gnmznt ,  because  p r o s p e c t i v e  assignees do n o t  
care  t o  t a k e  t h e  r i s k  of  a n  a c t i o n  bei.nS b rough t  
aga ins t  them f o r  t h e  pu rpose  of e v i c t i n g  them. 
So the  a l t e r n a t i v e  h a s  been t o  t a k e  p r o c e e d i n g s  
i n '  t h e  Chancery D i v i s i o n  by o r i g i n a t i n g  summons 
t o  o b t a i n  a d e c l a r a t . i o n  t h a t  t h e  t e n a n t  i s  a t  
l i b e r t y  t o  ass ign w i t h o u t  b o t h e r i n g  f u r t h e r  
about, t h e  l a n d l o r d .  32 But t h a t  a g a i n  i s  r a t h e r  
u n s a t i s f a c t o r y  because  t h e  t e n a n t  may well  s u f f e r  
l o s s  from t h e  a ' r b i t r a r y  and wrongful  r e f u s a l  of 
c o n s e n t  by t h e  l a n d l o r d  t o  h i s  proposed ass ignment  
a p a r t  f r o m ' t h e  q u e s t i o n  of d e l a y  and l o s s  i n  t h a t  
r e s p e c t .  The a s s i g n e e  h i m s e l f  may give up t h e  
n e g o t i a t i o n s  as  t h e  r e s u l t  o f  t h e  d e l a y  ... t I  

31. Also  r e p o r t e d  i n  (1967)  1 1 1  S . J .  V o l . 1 .  p.17. 
3 2 .  I t  should  be  no ted  t h a t  u n d e r  s e c t i o n  53 of t h e  Landlord 

and Tenant  A c t  1954. t h e  County C o u r t  a l s o  h a s  j u r i s d i c t i o n  
whatever  t h e  v a l u e  of t h e  demised p remises  t o  make a 
d e c l a r a t i o n  t h a t  t h e  l i c e n c e  o r  consen t  h a s  been 
un reasonab ly  w i t h h e l d  . 
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Commentary on P r o p o s i t i o n s  7 and 8 (Cont inued)  

Lord Denning M.R. i n  t h e  same case s a i d :  

" I f  I were l e f t  t o  c o n s t r u e  t h i s  document 
w i t h o u t  t h e  a i d  of p r e v i o u s  a u t h o r i t y ,  I 
c o n f e s s  I would be i n c l i n e d  t o  s a y  t h a t  t h e  
l a n d l o r d  promised n o t  un reasonab ly  t o  
w i t h h o l d  h i s  consen t . "  3 3  

( 3 )  The m a j o r i t y  o f  t h e  Working P a r t y  c o n s i d e r  t h a t  a t e n a n t  
shou ld  be a b l e  t o  o b t a i n  compensat ion from h i s  l a n d l o r d  
i f  t h a t  l a n d l o r d  has ac ted  un reasonab ly  and t h a t  a n  
award of  damages i s  t h e  o n l y  e f f e c t i v e  method by which 

t h i s  can  be achieved. They c o n s i d e r  t h a t  t h e  r i g h t  t o  
c l a i n  damages i s  p a r t i c u l a r l y  n e c e s s a r y  i n  t h e  case o f  
t h e  u n r e a s o n a b l e  w i t h h o l d i n g  of c o n s e n t  t o  a n  ass ignment  
and the re  i s  no r e a s o n  i n  p r i n c i p l e  why t h i s  remedy 
should  n o t  be a v a i l a b l e  i n  r e l a t i o n  t o  o t h e r  t y p e s  of 
covenan t .  The Working P a r t y  s u g g e s t  t h a t  such  a p r o v i s i o n  
would nor, impose a n  u n r e a s o n a b l e  burden  on a l a n d l o r d .  
Damages unde r  P r o p o s i t i o n  8 would be assessed on  t h e  

p r i n c i p l e s  a p p l i c a b l e  t o  a c t i o n s  f o r  breach of c o n t r a c t  
and t h e  t e n a n t  would t h e r e f o r e  be u n d e r  an  o b l i g a t i o n  t o  
mi t iga t e  his l o s s  w h e r e  p o s s i b l e .  Moreover ,  t h e  g u i d e l i n e s  
i n  P r o p o s i t i o n  5 a s  t o  t h e  c i r c u m s t a n c e s  i n  w h i c h  a 
l a n d l o r d  may r easonab ly  w i t h h o l d  c o n s e n t  and t h e  t e n a n t ' s  
o b l i g a t i o n  t o  s u p p l y  i n f o r m a t i o n  shou ld  s a f e g u a r d  t h e  
l a n d l o r d  t o  some e x t e n t .  T h e  m i n o r i t y  view, however,  i s  
t h a t  mere "unreasonab leness"  should  n o t  a f f o r d  a ground 
f o r  damages. T h e r e  might  w e l l  be  b o r d e r l i n e  cases where 
a l a n d l o r d  c o n s i d e r e d  t h a t  he  had p e r f e c t l y  genu ine  
r e a s o n s  f o r  r e f u s i n g  c o n s e n t  and t h e  r i s k  o f  hav ing  t o  
pay damages m i g h t  encourage  l a n d l o r d s  t o  ex tend  t h e  u s e  
o f  a b s o l u t e  covenan t s .  The Working P a r t y  s u g g e s t  as a 
p o s s i b l e  compromise between t h e s e  v i e w s  t h a t  t h e  c o u r t  
might  be g i v e n  a d i s c r e t i o n  so t h a t ,  i n  cases i n  which  

t h e  l a n d l o r d  w a s  a c t i n g  unde r  a g e n u i n e  b u t  mi s t aken  
b e l i e f ,  t h e  c o u r t  cou ld  r e f u s e  damages i f  i t  though t  f i t .  

( 4 )  The  Law Commission i n v i t e  comments upon t h e  m a j o r i t y  and 
m i n o r i t y  views of t h e  Working P a r t y  and upon t h e  q u e s t i o n  

3 3 .  See a l s o  t h e  remarks of C r o s s  J .  i n  Sa rah  Bulcock v. 
S t .  Mar.ylebone P r o p e r t y  C o . L t d . '  and  Ivemont Leaseholds  L t d .  
71968)  207 E . G .  527 where  i t  w a s  a l s o  h e l d  t h a t  no damages 
were o b t a i n a b l e .  





Commentary on P r o p o s i t i o n s  7 and 8 (Con t inued)  

w h e t h e r  o t h e r  s o l u t i o n s  t o  t h e  problem would be p r e f e r a b l e .  
The  advantage  of t h e  s o l u t i o n  s u g g e s t e d  by t h e  m a j o r i t y  
o f  t h e  Working P a r t y  i s  though t  t o  be t h a t  i t  would ac t  
a s  a n  i n c e n t i v e  f o r  t h e  l a n d l o r d  t o  a c t  e x p e d i t i o u s l y  
and f a i r l y .  A d i f f e r e n t  s o l u t i o n  would be t o  p r o v i d e  
t h a t  c o n s e n t  shou ld  be deemed t o  have been g i v e n  i n  cases 
where t h e  l a n d l o r d  h a s  f a i l e d  t o  n o t i f y  t h e  t e n a n t  of h i s  

d e c i s i o n  w i t h i n  a s p e c i f i e d  p e r i o d .  A somewhat ana logous  
p o s i t i o n ,  i n  a d i f f e r e n t  c o n t e x t ,  a l r e a d y  e x i s t s  unde r  
s e c t i o n  78 o f  t h e  Companies A c t  1948 which p r o v i d e s  t h a t  
a company must n o t i f y  a t r a n s f e r e e  w i t h i n  two months of 
i t s  r e f u s a l  t o  reg is te r  a t r a n s f e r .  I t  has  r e c e n t l y  
been h e l d  by t h e  C o u r t  of  Appeal34 t h a t  a company which 
had d e l a y e d ,  f o r  f o u r  months,  i t s  n o t i f i c a t i o n  t o  t h e  

t r a n s f e r e e  t h a t  a p p r o v a l  of  t h e  t r a n s f e r  had been r e f u s e d  
had ,  by u n r e a s o n a b l e  d e l a y ,  l o s t  i t s  r i g h t  t o  r e j ec t  t h e  

t r a n s f e r .  T h e r e  a r e ,  however,  a number of o b j e c t i o n s  t o  
a p r o v i s i o n  of  t h i s  k ind  i n  t h e  c o n t e x t  o f  t h e  l a n d l o r d  
and t e n a n t  r e l a t i o n s h i p .  F i r s t ,  t h e  q u e s t i o n  w h e t h e r  

c o n s e n t  h a s  been o b t a i n e d  i s  a matter o f  g rea t  impor tance  
and a deemed consen t  m i g h t  w e l l  i n v o l v e  d i f f i c u l t i e s  of 
p r o o f .  SecondLy, i t  i s  d i f f i c u l t  t o  suggest a s i n g l e  
t i m e  l i m i t  which would be a p p r o p r i a t e  i n  e v e r y  case because  
t h e r e  a re  so many d i f f e r e n t  mat ters  f o r  which  c o n s e n t  i s  
r e q u i r e d  and  so many d i f f e r e n t  c i r c u m s t a n c e s  i n  w h i c h  
c o n s e n t  w i l l  be asked  f o r .  If a p e r i o d  a p p r o p r i a t e  t o  a 

d i f f i c u l t  and compl i ca t ed  case w e r e  adop ted  t h i s  would be  

t o o  l o n g  a p e r i o d  i n  r e l a t i o n  t o  a s i m p l e  and  uncompl ica ted  
case.  I f ,  however,  a s h o r t  p e r i o d  were adop ted ,  t h i s  

m i g h t  b e  u n f a i r  t o  t h e  l a n d l o r d  where d i f f i c u l t  and 
compl i ca t ed  q u e s t i o n s  were ra i sed  by t h e  t e n a n t ' s  
a p p l i c a t i o n .  Fu r the rmore ,  i n  some cases ,  c o n s e n t s  from 
a s u c c e s s i o n  of s u p e r i o r  l a n d l o r d s  ( a n d ,  p o s s i b l y ,  
mor tgagees)  would a l s o  have t o  be o b t a i n e d  which  would 
add  t o  the t i m e  r e q u i r e d  b e f o r e  a d e c i s i o n  c o u l d  be g i v e n  
and ,  i n  such  cases  a l s o ,  a s h o r t  p e r i o d  would be i n a d e q u a t e .  
I n  a d d i t i o n ,  i t  may be doubted whe the r  a t h i r d  p a r t y  ( e . g .  
a proposed a s s i g n e e  o r ,  more p a r t i c u l a r l y ,  a mortgagee)  
would be  w i l l i n g  t o  comple te  a t r a n s a c t i o n  i n  t h e  absence 

3 4 .  I n  re  Swa leda le  C l e a n e r s  Ltd .  [ I 9 6 8 1  1 W.L.R. 1710 ( C . A . ) .  
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( 5 )  

Commentary on  P r o p o s i t i o n s  7 and 8 (Cont inued)  
o f  a n  a c t u a l  c o n s e n t  from t h e  l a n d l o r d .  Apar t  from 
these  c o n s i d e r a t i o n s ,  t h e  L a w  Commission, i n  s p i t e  o f  
t h e  p r e c e d e n t s  elsewhere i n  t h e  l a w , 3 5  a re  r e l u c t a n t  t o  
see any e x t e n s i o n  i n t o  t h i s  branch  of t h e  l a w  of t h e  

p r i n c i p l e  t h a t  a p e r s o n  s h a l l  be d e p r i v e d  of a l ega l  
r i g h t  by f a i l u r e  t o  take a c t i o n  b e f o r e  t h e  e x p i r a t i o n  
of a p r e s c r i b e d  p e r i o d .  I f  a l a n d l o r d  were n o t  t o  be 

pe rmi t t ed ,  i n  any c i r c u m s t a n c e s ,  t o  c h a l l e n g e  t h e  
t r a n s a c t i o n  once  t h e  spec i f i ed  per iod had e x p i r e d ,  t h i s  

m i g h t  r e s u l t  i n  a n  i n j u s t i c e  t o  h i m ,  f o r  example,  i n  
cases  where  t h e  t e n a n t ' s  a p p l i c a t i o n  had f a i l e d  t o  reach 
t h e  Landlord,  where t h e  l a n d l o r d  w a s  s e r i o u s l y  ill o r  . 

o t h e r w i s e  i n c a p a c i t a t e d  o r  w h e r e  f o r  some o t h e r  r eason  
i t  w a s  t e m p o r a r i l y  i m p o s s i b l e  t o  communicate w i t h  t h e  

l a n d l o r d .  I f ,  however,  t h e  l a n d l o r d ' s  r i g h t  t o  c h a l l e n g e  
:were p r e s e r v e d  t h e  p o s i t i o n  would be l i t t l e  d i f f e r e n t  
f rom whar, i t  now i s .  A t e n a n t  may, a t  t h e  p r e s e n t  t i m e ,  
p roceed ,  a t  h i s  own r i s k ,  w i t h o u t  s e e k i n g  c o n s e n t ,  b u t  a 
p r o s p e c t i v e  a s s i g n e e  o r  a mortgagee would,  i t  i s  t h o u g h t ,  
seldom be w i l l i n g  t o  a c c e p t  t h e  r i s k  because  of  t h e  

p o s s i b i l i t y  of f o r f e i t u r e .  

P r o p o s i t i o n s  7 a n d  8. Ques t ior i s  f o r  c o n s i d e r a t i o n  

( i )  I n  a l l  cases  w h e r e  a l a n d l o r d ' s  c o n s e n t  i s  
r e q u i r e d ,  shou ld  t h e  l a n d l o r d  be unde r  a n  
o b l i g a t i o n  n o t  t o  w i t h h o l d  c o n s e n t  un reasonab ly  
no r  u n r e a s o n a b l y  t o  d e l a y  t h e  communication of  
h i s  d e c i s i o n ;  and i f  a l a n d l o r d  f a i l s  t o  obse rve  
these o b l i g a t i o n s  shou ld  h i s  t e n a n t  be e n t i t l e d  
t o  c l a im damages? \ 

(ii) Should t h e  c o u r t  be g i v e n  a d i s c r e t i o n  t o  
r e f u s e  t o  a w a r d  such  damages i n  cases  where a 
l a n d l o r d  h a s  un reasonab ly  w i t h h e l d  h i s  c o n s e n t  
b u t  w a s  a c t i n g  u n d e r  a g e n u i n e ,  though m i s t a k e n ,  
be l i e f  t h a t  h e  w a s  e n t i t l e d  t o  do  so? 

( i i i )  Should  a l a n d l o r d  be deemed t o  have g i v e n  
c o n s e n t  i f  he f a i l s  t o  n o t i f y  t h e  t e n a n t  of 

- 
35. F o r  example,  i f  t h e  l a n d l o r d  s e r v e s  a n o t i c e  unde r  s.25 of the' 

Landlord and Tenan t  A c t  1954 t e r m i n a t i n g  a b u s i n e s s  t enancy ,  
t h e  t e n a n t  i s  n o t  e n t i t l e d  t o  a p p l y  t o  t h e  c o u r t  f o r  t h e  g r a n t  
of a new b u s i n e s s  t enancy  u n l e s s  h e  h a s  se rved  a coun te r -  
n o t i c e  w i t h i n  2 months ( s . 2 9 ( 2 )  of  t h e  1954 A c t ) .  

- 77 - 



- 78 - 



P r o p o s i t i o n s  7 and 8 ~ 
Q u e s t i o n s  f 'or  cons  i d c r a t i  on (Con t inued)  

h i s  d e c i s i o n  w i t h i n  a s p e c i f i e d  pcr iot l  I rom 
t h e  da t e  when h i s  t e n a n t  h a s  30dgc'd a n  

a p p l i c a t i o n  f o r  c o n s e n t ?  

( i v )  Is  there  any  and ,  i f  s o ,  what pcr iot l  which 
c o u l d  a p p r o p r i a t e l y  be s p e c i f i c d  L I I  r c l a t i o n  
t o  q u e s t i o n  (iii) o r  shou ld  d i f ' f c r c n t ,  
p e r i o d s  be s p e c i f i e d  i n  r e l a t i o i l  t o  t i l  C'Tcrcnt  

t y p e s  of  covenant?  
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Working P a r t y ’ s  P r o p o s i t i o n  9 

- County Cour t  j u r i s d i c t i o n  

3. Without  p r e j u d i c e  t o  t he  j u r i s d i c t i o n  of t h e  H i g h  C o u r t  
t h e  County Cour t  sha l l .  have u n l i m i t e d  j u r i s d i c t i o n  t o  d e t e r m i n e  
t h e  r e a s o n a b l e n e s s  o f  any sums claimed unde r  P r o p o s i t i o n  6 ,  and  
t h e  t i m e  and method o f  payment. 

N o ~ e  on t h e  present  law 
Where t h e  l a n d l o r d  w i t h h o l d s  h i s  c o n s e n t  e i t h e r  t o  
a n  ass ignment  e t c .  o r  t o  the making of a n  improvement,  
o r  t o  z change of u s e r ,  t h e  County C o u r t  h a s  
j u r i s d i c t i o n  ( w i t h o u t  p r e j u d i c e  t o  t h e  j u r i s d i c t i o n  
o f  t h e  High C o u r t )  unde r  s e c t i o n  53 of t h e  Landlord 
and T e n a n t  A c t  1954, whatever t h e  v a l u e  of t h e  demised  
p remises ,  t o  dec l a re  t h a t  c o n s e n t  was unreasonab ly  
w i t h h e l d ;  and t h i s  j u r i s d i c t i o n  may be exercised 
even when t h e  t e n a n t  seeks no o t h e r  r e l i e f  t h a n  t h a t  
d e c l a r a t i o n .  There  i s  no c o r r e s p o n d i n g  e x p r e s s  power 
f o r  t h e  Couclty C o u r t  t o  make a d e c l a r a t i o n  as  t o  t h e  
r e a s o n a b l e n e s s  of a sum which t h e  l a n d l o r d  claims u n d e r  
s u b s e c t i o n s  ( 1 )  ( 2 )  o r  ( 3 )  of s e c t i o n  19 o f  t h e  1927 
A c t  w h e r e  h e  i s  p r e p a r e d  t o  g i v e  h i s  c o n s e n t .  I t  i s  
arguable t h a t ,  unde r  s e c t i o n  19 (2 )  (improvements) a 
d i s p u t e  a s  t o  t h e  r e a s o n a b l e n e s s  of t h e  sum c la imEd i n  
r e s p e c t  of damage Lo, o r  d i m i n u t i o n  i n  t h e  v a l u e  of t h e  
premises  cou ld  be  brought  w i t h i n  s e c t i o n  53 of  t h e  1954 
A c t ,  s i n c e  s u c h  a sum may be c l a imed  a s  a c o n d i t i o n  of 
g i v j n g  c o n s e n t  and i s  t h u s  i n e x t r i c a b l y  bound up w i t h  
t h e  i s s u e  a s  t o  c o n s e n t .  Under s u b s e c t i o n s  ( 1 )  and ( 3 )  
of s e c t i o n  1 9 ,  however,  the  q u e s t i o n  of c o n s e n t  and t h e  
amount of t h e  sum which c a n  be c la imed seem t o  be 
separa te  i s s u e s ,  I n  t h o s e  c a s e s  i t  i s  though t  t h a t  
s e c t i o n  53 ot’ t h e  195/+ A c t  d o e s  n o t  e n a b l e  t h e  County 
C o u r t  t o  makc a d e c l a r a t i o n  a s  t o  t h e  r e a s o n a a l e n e s s  of 
t h e  sum. 
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- Commcntary on P r o p o s i  Lion 9 

( 1 )  T h e  Working Parl,y conFiitler t,hat t h e  p o s i t i o n  a s  t o  t h e  
~ u r ~ s t l ~  c t , J  on of t he  County Cour t  t o  cletcrmine whether  
t he  sum tlcmanded by t h c  l a n d l o r d  i n  g r a n t i n g  c o n s e n t  
t i r ider a qu,i 1 i f i e d  covenan t  i s  r e a s o n a b l e  should  be 
c l a r j f  l e d .  '' 
r c s p c c t  t h e  j u r i  s d i c t  ion of t h e  County C o u r t  shou ld  be 

w i t h o u t  f i nanc ia1  1 i m i t ,  a s  i s  riow t h e  c a s e  w h e r e  i t  h a s  
. j i i r i  sdLctior1 untler s e c t i o n  53 of t h e  Landlord a n d  Tenant  

The Working P a r t y  s u g g e s t  t h a t  i n  t h i s  

37 Act ,  1 9 5 4 .  

( 2 )  A question wllich a r i s e s  f o r  c o n s i d e r a t i o n  i s  whether  t h e  
Land:: T r ib i ina l  wou1.d b e  a more s u i t a b l e  a u t h o r i t y  t o  
dctc3r.i:j rw t h e  r e a s o n a b l e n e s s  of  t h e  sum c la imed s i n c e  
ma t t c r s  o f  v a l u a t i o n  may be invo lved .  The rVorking P a r t y  
retlcctcrl Lh i  s ,  t h i n k i n g  i t  u n d e s i r a b l e  t h a t  t h e  j u r i s d i c t i o n  
t o  declarc:  whether  c o n s e n t  h a s  b e e n  un reasonab ly  w i t h h e l d  
and t h c  . jur i  s d j c t i o n  t o  determine t h e  r e a s o n a b l e n e s s  of  a 
sum c la imed s h o u l d  b e  e x e r c i s e d  by d i f f e r e n t  t r i b u n a l s .  

Propos i  t l o o  3. Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

( 3 )  ( i )  Where a q u a l i f i e d  covenan t  h a s  been imposed 
shoiild t h e  County C o u r t  be g iven  l i m i t e d  o r  
11-11 imi t c d  .juri s d i c t i o n  t o  de t e rmj  ne  t h e  
r e a s o n a b l e n e s s  of any  sum t h e  l a n d l o r d  i s  
cl,\t,i t-,led t o  c l a im upon g r a n t i n g  c o n s e n t ?  

( i i )  h1t)crnativeL-y should  t h e  l a n d s  T r i b u n a l  bc g iven  
a i i t ho r i  t y  t,o makc such d e t e r m i n a t i o n ?  

- --- ~~ 

3 6 .  Note t h a t  undcr P r o p o s ~  Lion Ih above ~ 1 2 . 1  q u a l i f i e d  c o v e n a n t s  a r e  
t o  be c o n s t r u e d  as f u l l y  q u a l i f i e d ,  but, tlle sum t h e  l a n d l o r d  1s 
e n t i  t, l e d  t,o demand unde r  P ropos i  t, ion 6 ,  Lhc Working P a r t y  sugges t ,  
should  not, a f f o r d  ;-1 ground f o r  w i t h h o l d i n g  c o n s e n t  b u t  s h o u l d  be 
determined by t h c  c o u r t .  The re  woulcl, t h e r e f o r e ,  be some doubt  
a s  t,o whc1,hcr 5.5.5 a s  i t  s t a n d s  woulci g i v e  j u r i s d i c t i o n  t o  t h e  
County C o u r t  ( see  n o t e  on p r e s e n t  l a w  o p p o s i t e ) .  

woulti bc  a p p r o p r i a t c .  I t  must be n o t e d  t h a t  i n  Law Com. No.17 
( R e p o r t  on t h e  Landlord and Tenant  A c t  1954, P a r t  11) i t  w a s  
recommended t h a t  t h e  County C o u r t  s h o u l d  have potver t o  d e t e r z i n e  
a l l  q u e s t ~ o n s  a r i s i n g  unde r  P a r t  I1 of t h e  A c t  ( e . g . ,  t h e  
v a l i d i t y  of a s . 2 5  n o t i c e  o r  a s . 2 6  c o u n t e r - n o t i c e )  i n  r e s p e c t  
of prcrnjscs w i t h i n  i t s  j u r i s d i c t i o n  - i . e . ,  a t  p r e s e n t  where 
t h e  rateable v a l u e  i s  Less t h a n  f2,000 ( s e e  paras .  48-/,9 and 
recommcndat,ion K on p . 2 1 ) .  T h i s  recommendatdon h a s  now been  
e n a c t c d  by s.13 of t h e  Law of P r o p e r t y  A c t  1969 which came 
i n t o  f o r c c  on 1st J a n u a r y  1970. T h i s  j u r i s d i c t i o n a l  l i m i t ,  
t h e  m a j o r i t y  of t,he Working P a r t y  suggest , ,  would n o t  be 
a p p r o p r i a t e  t o  t h e  q u e s t i o n  of which c o u r t  should  have 
j u r i s d j c t i o n  t o  d e c l a r e  t,he r e a s o n a b l e n p s s  of any  cum c la imed  
by t h e  l a n d l o r d .  

77.  Some members o f  t h e  Workjng P a r t y  f e l t  t h a t  some f i n a n c i a l  l i m i t  
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Power of t ti(> C o u t i t  y Cou i - t ,  t o  a111 h o r  Lsc cotiv(’rs io11 of  houses  
i n  t o sepn  r;i t e t e r i c m e n  t,s 

10. Scc t io t i  165  0 1 ’  thc  I I O U S L I I ~  A c t  1957 shoultl b e  amended 
so that ,  t h e  County Cour t  sh:il 1 havc juriscl i c t i o t i  t o v a r y  toe 
p r o v i s  I or‘s of‘ any covcnnrit o r  obL i g a t  ion cotitain(.(l 1 1 1  a least: 
o r  any r e s t r i c t i v e  covenatit i n  o rdcr  t o  a u t h o r i s e  t h e  
co i ivc r s ion  of ariy house  o r  h o u w s  i i i t o  s e v c r a l  t c n c m c i i t s ,  
whethor  o r  not  each house  remains a s  a s epa ra t e  e n t i t y ,  i f  

i t, i s p r o v e d - -  

s u h j  vc  1; t o  

N o t e s :  

t h a t ,  owing t o  chnr iges  i n  the c h a r a c t e r  o f ,  
o r  i n  the t y p c s  of d w c L 1 i t i ~ : s  occupicd  i n  
t h e  ricighboiirhood, t h e  house o r  h o u s e s  
c a n n o t  r e a d i l y  b c  l e t  f o r  o c c u p a t i o n  b u t  
cou ld  bo l e t  i f  c o n v c r t e d  i n t o  two o r  more 
t e r i c \ m o i i t s ;  & 

t h a t  w h c r c  n e c e s s a r y ,  plai1ti i n g  p e r m i s s i o n  
f o r  sitcli cotivcrsiori  has boeii  gra r i t , c c l  and is 

i n  f o r c p ,  

such coi;tl i 1, I oris a n d  terms as  i t, L l i  1 n k s  .jiirt. . 

S(>cl- i o i l  1 6 5  o f  t I i c  l lousj  rig A c t  1357 roads :IS fo l lows : -  
‘ ‘ k V t i e b r c  t h c  loca 1 au1.1iori t y  o r  aiiy pc’rsori 
~ i i t c r ~ s t  6 . d  i t i  a house appl  I P S  Lo Lho coun ty  
cou r 0 :I l i d -  

( ; ) )  i t  is provcd t o  Lhc s a t i s i ’ a c t i o n  
of‘ Lhc court ,  t h a t , ,  o w i  rig t o  changes  
I r i  LIic cti;tr:i(-ter o f  t h c  tie ighbourhood 
i n  w h i c h  t h e  house i s  s i t u a t e d ,  t h e  
1ious;c~ (:;iiiiiot rc’adily b c  l e t  a s  a 
:> I tip, I ( ’  t , ( ’ t i ( b m ( > i i t ,  bu1 c o r i l t l  ro:icl i l y  be 
l e t  I‘or occupatJ  oil if’ convci-tcd i n t o  
L w o  o r  niorc tcncmcti1,s; or 

( 1 , )  pla i~r i i t ig  j)crinissioti has k x ~ t i  g r a n t e d  
i i t i ( I ( . r  P;irt, T T I  ol‘  t,hc Town and 
Country P l a n n i r i g  A c t  19/,7 f o r  t h e  
I I S C  ot‘ t h c  house a s  corivcrLed i n t o  
two o r  niorc separnLe c lwe1 Lirig- 
houses  i n s t e a d  of a s  a s ing lc  
t lwe  1 1 ing-hoii se , 

a n d  i 1. i s  p r o v e d  t o  t h e  s : i t , i s fac t io i i  of t h e  
c o u r t  t h a t  by rcasot1 of  t h e  p r o v i s i o n s  of 
t h o  Lease o f  or any r e s t r i c t i v e  covenan t  
a f f e c t i n g  t i l ( .  I iouse,  o r  o t h e r w i s e ,  such 
convcrs io i i  i s  p r o h i b i t e d  o r  r e s t r i c t e d ,  t h o  
c o u r t ,  a f t c r  g i v i n g  any  persot i  .intcrcstc:d a n  
o p p o r t u n i t y  of b c i n g  h e a r d ,  may va ry  t h e  terms 
of the l e a s e  o r  o t h e r  i n s t r u m e n t  imposing t h e  
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Commentary on P r o p o s i t i o n  10 

( 1 )  T h e  Working P a r t y ' s  c x p e r i e n c e  s u g g e s t s  t h a t  f e w  
a P  a t i o n s  reach t h e  c o u r t s  t o  a u t h o r i s e  a c o n v e r s i o n  
u n d e r  s e c t i o n  165 of  t h e  Housing A c t  1957, b u t  t h a t  t h e  
s e c t i o n  serves  a u s e f u l  purpose  a t  t h e  s tage w h e r e  a 
t e n a n t  i s  s e e k i n g  t h e  l a n d l o r d ' s  c o n s e n t  t o  c a r r y  o u t  
t h e  n e c e s s a r y  work. T h e  Working P a r t y  c o n s i d e r  t h a t  
t h e  s o l e  f a c t  t h a t  p l a n n i n g  permission h a s  been g r a n t e d  
t o  t h e  t e n a n t  should  n o t  e n a b l e  h i m  t o  a p p l y  f o r  an o rde r  
wt:ere t h e  o t h e r  c o n d i t i o n s  a r e  not  s a t i s f i e d .  T h e  

'Working Party '  a p p r e c i a t e  t h a t  t h e  c o u r t  m i g h t  w e l l  r e f u s e  
t h e  a p p l i c a t i o n  unde r  s e c t i o n  165 if t h a t  were t h e  s o l e  
ground;  b u t  t h i n k  i t  b e t t e r  t h a t  p a r a g r a p h s  ( a )  and ( b )  

s h o u l d  be c u m u l a t i v e .  

( 2 )  T h e r e  i s  a d i v e r g e n c e  of  o p i n i o n  amongst t h e  members of 
t h e  Working P a r t y  a s  t o  w h i c h  t r i b u n a l  i s  t h e  most s u i t a b l e  
t o  e x e r c i s e  t h i s  j u r i s d i c t i o n .  One v i e w  i s  t h a t  t h e  County 
C o u r t  s h o u l d  have J u r i s d i c t i o n  and the re  shouLcl be no l i m i t  
i n  r e s p e c t  of t h e  r a t eab le  v a l u e  o f  t h e  1) roper ty .  Another  
view i s  t l i a t  t h e  County Cour t  shou ld  hear  cases  where  t h e  

r a t e a b l e  v a l u e  does n o t  exceed  t h e  l i m i t  of i t s  
j u r i s d i c t i o n  u n d e r  s e c t i o n  63 of t h e  Latidlord nncl Tcnant  
A c t  1951, f o r  t h e  t i m e  b e i n g  i n  f o r c e  ( i . e . ,  at, . ) resent  
22,000) snd  t h a t  cases  above t h i s  l i m i t  should  be heard  

i n  t h e  High C o u r t .  A f u r t h e r  v i e w  i s  t h a t  t , h e  L a n d s  

T r i b u n a l  s h o u l d  be g i v e n  j u r i s d i c t i o n ,  e i t h e r  .in a l l  cases  
o r  o n l y  t h o s e  above t h e  l i m i t  i n  v a l u e  of t h e  County 
C o u r t ' s  j u r i s d i c t i o n .  

( 3 )  A f u r t h e r  ma t t e r  w h i c h  t h e  Working P a r t y  d i s c u s s e d  w a s  
w h e t h e r  s e c t i o n  165 o r  t h e  Housing A c t  1957 shou ld  be  

i n c o r p o r a t e d  i n  s e c t i o n  84  of  t h e  Law of  P r o p e r t y  A c t  

1925.  Under t h i s  l a t t e r  s e c t i o n ,  a s  amended. t h e  Lands 
T r i b u n a l  h a s  power t o  modify o r  d i s c h a r g e  restrictive 

c o v e n a n t s  as  t o  u s e r  o r  b u i l d i n g  where such  covenan t s  a r e  
c o n t a j n e d  i n  leases of o v e r  y e a r s  of which  a t  l eas t  
25 have e x p i r e d .  The  e x e r c i s e  of t h e  power i s  s u b j e c t  t o  
t h e  payment of compensation where a p p r o p r i a t e .  U n t i l  
r e c e n t l y  t h e  power c o u l d  b e  e x e r c i s e d ,  b road ly  s p e a k i n g ,  
o n l y  when t h e  covenant  had become o b s o l e t e  o r  of' n o  
f u r t h e r  u s e  t o  t hose  whom i t  w a s  i n t e n d e d  Lo b e n e f i t .  
However, unde r  s e c t i o n  28  of t h e  Law of P r o p e r t y  A c t  1969 ,  
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Working P a r t y ' s  P r o p o s i t i o n  10 (Con t inucd)  

p r o l i i b i t i o n  o r  r c s t r i c t i o n  so as t o  c n a h l e  t h e  
housv t.o b c  so c o n v c r t c d  s u b j e c t  t o  such 
c o t i d i t i o n s  and upon such t c r m s  as t h c  c o u r t  may 
th i I ik  j u s t  ." 

-. a >  Contiit,ioiis ( a )  arid ( b )  i n  t h e  P r o p o s i t i o n  f o l l o w  
s c c t i o n  165 of' the  Ilorising Act 1957, ( w h i c h  t h i s  
p r o p o s a l  w i  I 1  rcp1:ice) c x c e p t  L h a t  t h e y  a r e  made 
culi1uL;ltive r a t h e r  t h a n  a l t e r n a t i v e .  

3 .  "Ch:~ngcs i n  the  t y p e s  o f  d w e l l i n g s  occupied"  has 
been added as a n  a l t e r ~ i n t i v e  t e s t  t o  "changes  i n  
the  c h a r a c t e r  of t h e  neighbourhood" i n  o r d e r  t o  
deal w i t h  t h e  d i c t a  i n  Al l iance  Economic Inves tment  -- C o .  v .  Ber ton  ( 1 9 2 3 )  32 L.<J.' K . B .  7 5 ;  3 3 ' T . L . R . ' 3 ' 9 3 .  
F ' w r t h e r ,  tliis P r o p o s i t i o n  w i l l  rcversc  J o s e  h i n e  
7 T r t i s t  L t d .  v .  Champagne [ 1 9 6 3 ]  2 Q . B .  1 0 ,  where 
the Cour t  of A p p e a l  h e l d  t h a t  t h e  Coui1t.y C o u r t  had 
no j u r i w l i c t i o n  uridcr s ec t ion  165 w h e r e  a row of 
f o u r  I~oiisecs <,vas t o  be c o n v e r t e d  l a t e r a l l y  i n t o  
f l a t s .  

+ 4 .  
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Commentary on P r o p o s i t i o n  10 (Con t inued)  

w h i c h  ( w i t h  t h e  e x c e p t i o n  of  s u b s e c t i o n  6 )  came i n t o  
force o n  1st Janua ry  1970, t h e  j u r i s d i c t i o n  i s  widened 
so t h a t  a covenan t  may be v a r i e d  o r  d i s c h a r g e d  where t h e  

r e s t r i c t i o n  i m p e d e s  come r e a s o n a b l e  u s e r  and e i t h e r  d o e s  
n o t  s e c u r e  any  p r a c t i c a l  b e n e f i t  of, s u b s t a n t i a l  v a l u e  o r  
a d v a n t a g e  o r  i s  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t  and t h e  
p e r s o n s  e n t i t l e d  t o  t h e  b e n e f i t  can  be a d e q u a t e l y  
compensated i n  money. The  p r o v i s i o n s  of s e c t i o n  84. of 
the Law of P r o p e r t y  A c t  1925 a s  amended must be c o n t r a s t e d  
w i t h  s e c t i o n  165 of t h e  Housing A c t  1957 which c o n t a i n s  
o n l y  a g e n c r a l  power f o r  t h e  County C o u r t  t o  impose such 
c o n d i t i o n s  and terrns as i t  may t h i n k  j u s t .  The re  i s  no 
e x p r e s s  r e f e r e n c e  t o  comp.?nsation. 

P r o p o s i t i o n  10. Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

38 

Should s e c t i o n  165 o r  t h e  Housing A c t  1957 
be r e t a i n e d  a s  a separa te  head of j u r i s d i c t i o n  
w i t h  o r  w i t h o u t  m o d i f i c a t i o n s  o r  shou ld  i t  be 

i n c o r p o r a t e d  i n  s e c t i o n  8L+ of t h e  Law of  
P r o p e r t y  A c t  1925? 

If r e t a i n e d ,  w i t h  o r  w i t h o u t  m o d i f i c a t i o n s ,  
a s  a s e p a r a t e  head of j u r i s d i c t i o n  s h o u l d  
such j u r i s d i c t i o n  be e x e r c i s e d  by t h e  County 
Court,,  a s  a t  p r e s e n t ,  o r  shou ld  i t  be e x e r c i s e d  
by a n o t h e r  t r i b u n a l ,  such a s  t h e  L a n d s  T r i b u n a l ?  

I f  r e t a i n e d ,  a s  a separa te  head of j u r i s d i c t i o n : -  

( a )  should  s e c t i o n  165 c o n t a i n  e x p r e s s  power 
f o r  t h e  r e l e v a n t  t r i b u n a l  t o  award 
comp ?n sa t i o n  

( b )  should  p a r a g r a p h s  ( a )  and ( b )  of 
s e c t i o n  165 ( w i t h  o r  w i t h o u t  amendment) 
remain as  a l t e r n a t i v e  grounds  o r  s h o u l d  
t h e y  be c u m u l a t i v e  as  t h e  Working P a r t y  
p ropose?  

38. cf. t h e  c o n d i t i o n s  a s  t o  compensat ion ( e t c . )  c o n t a i n e d  i n  
s .162 and s.164 of t h e  Housing A c t  1957. 
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P a r t  T o f  t,he LandJ.ord and  Tenant  A c t  1927 - Improvement o f  
Bu siricss Premi se s 

1 1 .  P a r t  I of t h e  1927 A c t  (urider which b u s i n e s s  t e n a n t s  
may q u a l i f y  f o r  compensat ion f o r  improvements upon q u i t t i n g  
t h e  1ioLding o f  a b u s i n e s s  t e n a n c y )  should  bc r e p e a l e d .  

NoLe o n  Lhe p r e s e n t  Law 

P a T t  I of t h e  1927 A c t  a s  amended by t h e  Landlord 
a n d  Tenant  A c t  195Lk a p p l i e s  t o  p r e m i s e s  h e l d  u n d e r  
a lease o t h e r  t h a n  a mining  l ea se ,  used  whol ly  o r  
p a r t l y  f o r  t h c  pu rpose  of a n y  t r a d e  o r  b u s i n e s s  and 
not  b e i n g  an a g r i c u l t u r a l  h o l d i n g  ( s e c t i o n  l 7 ( l )  of 
t h e  1927 A c t ) .  

The reLevant  p r o v i s i o n s  of P a r t  I as t o  compensat ion 
Tor improvements upon q u i t t i n g  t h e  h o l d i n g  of a 
b u s i t l e s s  t cnancy  a re  c o n t a i n e d  i n  s e c t i o n s  1-3 of 
Llie 191’7 A c t  .39 
4 tenant ,  of b u s i n e s s  p remises  who w i s h e s  t o  makc a n  
improvement t.o t h e  demised p remises  may serve on h i s  
l a n d l o r d  ;i n o t i c e  of h i s  i n t e n t i o n  s p e c i f y i n g  t h e  
improvements h e  p roposes  t o  make. If t h e  landlord  
o b j e c t s ,  hc  ma.y s c r v e  a n o t i c e  of o b j e c t i o n  ancl the  
t e n a n t  must t licri app ly  t o  t h e  County Cour t  ( o r  IIigh 
C o u r t  L I ~  ccr ta i r i  c i r c u m s t a n c e s )  which can i n  i t s  
(11 s c r c t i o n  s a t x t i o n  t h e  jmprovernent by thcl tcriant, 
unless ( l i ~  lar idlord p roves  t h a t  he h a s  o f f e r e d  t o  
c’xecutc t h e  improvement h imse l f  i n  c o n s i d e r a t i o n  of  
a rcasoi\ablc i n c r e a s e  i n  rent (which t h e  c o u r t  may 
dc\tcbrminc\) , 4 O  T h e  c o u r t ’ s  powcr a p p l i e s  notwit,h- 
starrd 1 n g  any c o n t r a c t  t o  t h e  c o n t r a r y  ( f o r  example,  
; i t 1  a h s o l u t c  covenant  p r o h i b i t i n g  improvemerits) . 4 1  
Part, I of t I i ( ’  1 9 2 7  A c t  does n o t  e x p r e s s l y  d e f i n e  
w h , i t  co i i s t  i Lutcs aii improvcinerit WI t h i n  t h a t  p a r t  of 

33. S s .  4-7. which p rov ided  f o r  compensat ion f o r  g o o d w i l l  
w h c r e  a b u s i n e s s  tenancy  was no t  r c n c w e d  and tht: r igh t ,  t o  
rct iew;i l  I t i  c c r t a  I n c a ses ,  w e r e  r e p e a l e d  by t h o  Landlord and 
T(.titirit, Ac1, 1954 which ,  i n  P a r t  11, b rough t  i n  i t s  own scheme 
I‘or t h ~  r ( ’ t i w a 1  o f  b u s j n c s s  t e n a n c i e s  arid t h e  er i t i t  Lement  
t o  1 i m i 1 , c c l  compensst,ion i n  c e r t a i n  cases where the l a n d l o r d  
w c c c s s f u  1 l y  opposes  a n  a p p l i c a t i o n  f o r  r enewa l  of t h e  t e n a n c y .  

40. S . 7  of‘ t i \ ( >  1927  A c t .  T h e  c o u r t  i s  g i v e n  powcr subscqucr i t ly  
t o , l t r t , ho r  I SP { ,he  improvemont i f  i t  i s  proved t h a t  t h c  
l : ~ t ~ ( i l o r ( l  I i i i s  f;rLl(.d t o  c a r r y  o u t  h i s  u n d e r t a k i n g .  

4 1 .  I f  i t  appcars t h a t  t h e  c o n t r a c t  w a s  made f o r  a d e q u a t e  
co r i s i t l e r a t ion  ( f o r  examplc,  a r e d u c t i o n  i n  t h e  r e n t )  t h e  
c o u r t  i s  t o  g i v c  e f f e c t  t o  i t  i f  made b e f o r e  December 1953. 
( S . 3  or t h e  1927 A c t ) .  T h i s  w a s  r e p e a l e d  i n s o f a r  a s  i t  
a f f e c t s  c o n t r a c t s  e n t e r e d  i n t o  a f t e r  December 9 t h  1953 by 
s . / , 9  of the Landlord and Tenant  A c t  1951,. 
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P a r t  I of  t h e  Landlord and Tenant  A c t  1927 

( 1 )  T h e  Working P a r t y  s u g g e s t  t h a t  t h e  impor tance  o f  P a r t  I 
of  t h e  1927 A c t  h a s  been g r e a t l y  reduced  i n  consequence 
of t h e  p r o v i s i o n s  of t h e  Landlord and Tenant  A c t  1954; 
however P a r t  I would s t i l l  be of some v a l u c  t o  a t e n a n t  
who des i red  a new lease  unde r  P a r t  I1 of  t h e  1954 A c t  
n u t  whose a p p l i c a t i o n  w a s  s u c c e s s f u l l y  opposed on any  of 

the s t a t u t o r y  grounds .  T h e  Working P a r t y  a l s o  be l ieve  
t h a t  f e w  claims f o r  compensation unde r  P a r t  I of  the 1927 
A c t  have  been brou;;ht before  t h e  c o u r t s  i n  r e c e n t  y e a r s .  
F o r  these r e a s o n s  t h e  Working P a r t y  f e e l  t h a t  the p r o v i s i o n s  
a s  t o  compensat ion h a v e  become o b s o l e t e  and s h o u l d  be 

r e p e a l e d  b u t  w i t h  a s a v i n g  f o r  t h e  r i g h t s  of t e n a n t s  unde r  
e x i s t  irig l eases .  

The  Law Commission s u g g e s t ,  however,  t h a t  even  though 
the re  a re  ve ry  f e w  a p p l i c a t i o n s  t o  t h e  County C o u r t  u n d e r  
P a r t  I of t h e  1927 A c t ,  t h e  e x i s t e n c e  of t h e  powers 
c o n t a i n e d  i n  P q r t  I i n f l u e n c e s  t h e  way i n  w h i c h  l a n d l o r d s  
d e a l  w i t h  n e g o t i a t i o n s  i n  regard t o  improvements a n d  t h a t  

i f  such powers d i d  n o t  e x i s t  landLords  would be less CO- 

ope ra  t i  v e  . 
( 3 )  Some members  of t h e  Working P a r t y ,  a l t h o u g h  a g r e e i n g  t h a t  

t h e  p r o v i s i o n s  as t o  compensation s h o u l d  be  repealed, 

c o n s i d e r e d  t h a t  i t  m i , ? ; h t  be u s e f u l  t o  r e t a i n  t h e  r e l e v a n t  
p r o v i s i o n s  of s e c t i o n  3 of t h e  1927 A c t  w h i c h  would e n a b l e  
a b u s i n e s s  t e n a n t  t o  o b t a i n  consen t  t o  t h e  c a r r y i n g  o u t  of 
improvements of  t h e  n a t u r e  d e f i n e d  i n  s e c t i o n  3 where t h e  

l a n d l o r d  had r e f u s e d  t o  g i v e  c o n s e n t .  

( 4 )  The  v i e w s  of t h e  Working P a r t y  a r e  i n  c o n t r a s t  t o  t h o s e  
of t h e  J e n k i n s  Committee who n o t  o n l y  recommended t h e  

r e t e n t i o n  of P a r t  I of  t h e  1927 A c t  ( s u b j e c t  t o  a number 
of m o d i f i c a t i o n s  t h e  m a j o r i t y  of which a re  now c o n t a i n e d  
i n  t h e  Landlord and Tenant  A c t  1951,) b u t  a l s o  recommended 
t h a t  compensat ion f o r  improvements, now a v a i l a b l e  t o  
b u s i n e s s  t e n a n t s ,  s h o u l d  be  made a v a i l a b l e  on b road ly  
s imi l a r  l i n e s  t o  t e n a n t s  of r e s i d e n t i a l  preii i ises.  
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which an a p p l i c a t i o n  c a n  be made t o  t h e  County C o u r t  t o  
a u t h o r i s e  t h e  e x e c u t i o n  of t h e  improvement, i t  must 
possess Lho t h r c e  c h a r a c t e r i s t i c s  set  o u t  i n  s e c t i o n  3 (  1 ) 
of t h e  1927 A c t ;  v i z .  t h e  improvement must:  
( a )  bc c a l c u l a t e d  t o  add t o  t h e  l e t t i n g  v a l u e  a t  

( b )  be r e a s o n a b l e  and s u i t a b l e  t o  t h e  p remises ;  and 
( c )  n o t  d i m i n i s h  t h e  v a l u e  of p r o p e r t y  b e l o n g i n g  t o  

Upon q u i t t i n g  the  h o l d i n g ,  t h e  t e n a n t  w i l l  be e n t i t l e d  
t o  compensat ion f o r  any  improvement ( i n c l u d i n g  t h e  e r e c t i o n  
or' sny  b u i l d i n g )  made by h im o r  h i s  p r e d e c e s s o r s  i n  t i t l e  
( and  w h i c h  does n o t  c o n s t i t u t e  a t r a d e  f i x t u r e  o r  o t h e r  
f ' ix turc  w h i c h  hc i s  e n t i t l e d  t o  remove) which a d d s  t o  t h e  
l e t t i n g  a l u r  o r  t h e  h o l d i n g  a t  the  t e r i i i i na t ion  of t h e  
t e n a n c y ,  '' 
s u b j e c t  Lo h i s  malting a c l a im i n  t h e  p r e s c r i b e d  manner 
and w i t h i n  a p r e s c r i b e d  time.44 I n  t h e  absence  of 
ag reemen t .  t h c  c o u r t  d e t e r m i n e s  t h e  amount of compensat ion 
t o  be p a i d  by t h c  l a n d l o r d  which must n o t  cxceed  t h e  n e t  
a d d j t i o n  Lo t h e  v a l u e  o r  t h e  h o l d i n g  a t t r i b u t a b l e  t o  t h e  
improvement o r  t h e  r e a s o n a b l e  c o s t  of c a r r y i n g  o u t  t h e  
improvement a t  t h e  t e r m i n a t i o n  of t h e  t e n a n c y ,  w h i c h e v e r  
i s  t h e  lcss. / l5 

IIowever, t o  q u a l i f y  as a n  improvement f o r  

the  t e r m i n a t i o n  of t h e  t e n a n c y ;  

t h e  snmc 1antlLord. o r  t h e  head l a n d l o r d .  

Thc  t c n a n t ' s  e n t i t l e m e n t  t o  compensat ion i s  

4 2 .  c f .  t,he d e l ' i n i t i o n  of "i.mprovementtf i n  s.67 of t h e  Rent  A c t  1968 
( w h i c h  r e f e r s  t o  improvements execu ted  by l a n d l o r d s )  : I r r  improvement' 
i n c l u d e s  s t r u c t u r a l  a l t e r a t i o n ,  e x t e n s i o n  o r  a d d i t i o n  and t h e  
p r o v i s i o n  of  ad t l i t i onaL  f i x t u r e s  o r  f i t t i n g s  b u t  d o e s  n o t  i n c l u d e  
a n y t h i n g  by way o r  decorat ion o r  r e p a i r . "  

q u i t s  t h c  h o l d i n g  a l t h o u g h  i t ,  had p r e v i o u s l y  q u a l i f i c d  as onc  f o r  
w h i c h  a p p l i c a t i o n  t o  t h c  County Cour t  c o u l d  be made unde r  s . 3 (  1 ) .  
I t  would  a l s o  a p p e a r  t h a t  a d i f f e r e n t  and more r e s t r i c t e d  meaning 
must be a t t a c h e d  t o  t h e  term "improvement" when used  i n  P a r t  I of' 
t hc  1327 A c t  f rom tha t  i n  s . 1 9 ( 2 )  of t h a t  A c t .  S . l 9 ( 2 )  made a 
general  amendment t o  t h e  l a w  of l a n d l o r d  arid t e n a n t  and p r o v i d c d ,  
i n t e r  a l i a ,  t h a t ,  w h e r e  t h e  improvement d o e s  n o t  add t o  t h e  
- 1c:tt ing v a l u e  of t h e  h o l d i n g  and i t  would be r e a s o n a b l e ,  t h e  
l a n d l o r d  may r e q u i r e  t h e  t e n a n t  t o  e n t e r  i n t o  a n  o b l i g a t i o n  t o  

4 7 .  Ail improvement may riot q u a l i f y  f o r  compensat ion when t h c  t e n a n t  

re  i n s t a t e  t h c  p remises .  Moreover,  i n  Lambert v .  Woolworth & Co. 
113381 C h .  S83, i t  was 1ie.I.d t h a t  a n  improvement w a s  w i t h i n  
& u b s e < t i o i \  1 9 ( 2 )  i f  jt c o n s t i t u t e d  an improvement from t h e  p o i n t  
o r  v i e w  01' thc  t e n a n t .  I n  Nat ional_ E l e c t r i c  T h e a t r e s  L t d .  v .  
I k ~ d g ~ 1 1  [1933]  Ch. 553, Morton J . ,  i n  h o l d i n g  t h a t  a n  improvement 
w i t h i n  P a r t ,  T may c o n s i s t  of t h e  t o t a l  d e m o l i t i o n  of a n  e x i s t i n g  
bu-i l d i  rig a n d  t h c  c o n s t r u c t i o n  of a n o t h e r  of  a n  e n t i r e l y  d i f f e r e n t  
character, staLed Lhat t h e  i n t e r p r e t a t  i o n  of t h e  teriii "improvement" 
i n  rc1.at ion t o  s . 1 9 ( 2 )  was n o t  of a s s i s t a n c e  i n  c o n s i d e r i n g  
Pa r t ,  1 of the A c t .  

41,. Sec? s.47 of' t h e  Landlord and Tenant  A c t  1954. 
45. S. l  o f  t h e  1927 A c t ,  See  a l s o  5 . 2  of t h e  1927 A c t  a s  amended by 

s . 4 8  of  t h ( .  Landlord and Tcnant  A c t  195i+ a s  t o  t h e  l i m i t a t i o n  
upon t h e  Lenant ' s r i g h t  t o  compensat ion i n  c e r t a i n  cases.  
Moreover, when a tenant  p u r c h a s e s  t h e  r e v e r s i o n  t o  t h e  demised 
p remiscs  i t  i s  p r o b a b l e  unde r  t h e  p r e s e n t  l a w ,  a l t h o u g h  n o t  
e n t i r e l y  c e r t a i n ,  t h a t  he w i l l  n o t  be e n t i t l e d  t o  compensat ion 
f o r  improvemcnts because  p u r c h a s e  of t h e  r e v e r s i o n  would n o t  seem 
t o  amount t o  " q u i t t i n g  t h e  h o l d i n g t t  u n d e r  s . l ( l )  of t h e  I927 A c t .  
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Ex tens ion  of  compensat ion p r o v i s i o n s  t o  
r e s i d e n t i a l  t e n a n c i e s .  Summar.y of  t h e  J e n k i n s  

Commit tee 's  views 4 6 

( i )  The J e n k i n s  C o m m i t t e e  t h o u g h t  i t  w a s  r easonab ly  
p l a i n  t h a t  t h e  r e s i d e n t i a l  t e n a n t ' s  case f o r  
compensat ion f o r  improvenents  w a s  n o t  a s  s t r o n g  
a s  t h e  case o f  t h e  b u s i n e s s  t e n a n t  f o r  l i k e  

p r o t e c t i o n .  T h e  Coinni t tee  f e l t  no doubt  t h a t  

improvements t o  b u s i n e s s  p r e m i s e s  were made i n  
o r d e r  t o  i n c r e a s e  t h e  s c a l e  o r  e f f i c i e n c y  of t h e  
b u s i n e s s .  Improvements t o  r e s i d e n t i a l  premises, 
by c o n t r a s t ,  w e r e  made t o  s a t i s f y  p e r s o n a l  needs  
and t a s t e s  and were t h e r e f o r e  more l i a b l e  t o  
depend on t h e  i n d i v i d u a l  h a b i t s  and even w h i m s  

of  t h e  p a r t i c u l a r  r e s i d e n t s .  S i n c e  these were 
n e c e s s a r i l y  more s u s c e p t i b l e  t o  changes  of  f a s h i o n  
t h e  r e s i d e n t i a l  improvement of one  decade might  

become a n  i n c u b u s  by t h e  n e x t .  D i f f i c u l t  
q u e s t i o n s  of  v a l u a t i o n  would be l i k e l y  t o  a r i s e  
i n  t h e  a s s e s s m e n t  of t h e  a d d i t i o n a l  v a l u e ,  i f  

a n y ,  w h i c h  m i g h t  be a s c r i b e d  t o  o u t d o o r  improvements 
such  a s  l a n d s c a p i n g ,  t e n n i s  c o u r t s ,  o r  g reenhouses .  

( i i)  The Committee were impressed  by these  c o n s i d e r a t i o n s  
and some of t h e  members doubted  t h e  d e s i r a b i l i t y  of 
e x t e n d i n g  compensat ion p r o v i s i o n s  t o  improvernents 
t o  r e s i d e n t i a l  p r e m i s e s .  They c o n s i d e r e d  t h a t  t h e  

p r a c t i c a l  d i f f i c u l t i e s  of v a l u a t i o n  opened u p  such  
p o s s i b i l i t i e s  of d i s p u t e d  claims as  t o  outweigh 
w h a t  t h e y  t o o k  t o  be t h e  q u e s t i o n a b l e  a d v a n t a g e s  
of s u c h  a n  e x t e n s i o n .  They a l s o  c o n s i d e r e d  t h a t  

i n j u s t i c e  might  be done t o  l a n d l o r d s  of r e s i d e n t i a l  
p r e m i s e s  who bought  w i t h  t h e  i n t e n t i o n  of  p e r s o n a l  
o c c u p a t i o n  a t  a l a t e r  da te  i f  t h e y  w e r e  d e p r i v e d  o f  
t h e  r i g h t  t o  v e t o  so-called t f improvenen t s t f  w h i c h  

d i d  n o t  accord w i t h  t h e i r  own t a s t e  and  were more- 
o v e r  compelled t o  pay f o r  such  improvements on  t h e  
b a s i s  of a h y p o t h e t i c a l  i n c r e a s e d  l e t t i n g  v a l u e ,  
w h i c h  i f  t h e y  occup ied  t h e  p r e m i s e s  t h e m s e l v e s  t h e y  
would n e v e r  i n  f a c t  e n j o y .  

~- ~ 

4 6 .  These a r e  s e t  o u t  i n  f u l l  i n  p a r a s .  280-286 o f  t h e  R e p o r t .  
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(iii) Nevcr theLcss  t h e  Committee f i n a l l y  concluded 
t h a t  i f  t h e  p r o c e d u r e  w e r e  ex tended  t o  r e s i d e n t i a L  
premises t h e r c  would be a d e q u a t e  s a f e g u a r d s  f o r  
t h e  l a n d l o r d .  S e c t i o n  3 ( 1 )  of  tile 1927 A c t  p e r m i t s  

t h e  County C o u r t  t o  a u t h o r i s e  t h e  making o f  
improvements o n l y  i f  t h e y  a r e  of such R n a t u r e  
a s  t o  be c a l c u l a t e d  t o  add t o  t h e  let t in::  v a l u e  
of  t h e  h o l d i n g  and a re  r e a s o n a b l e  a n d  s i i i t ab l c  t o  
t h e  c h a r a c t e r  of t h e  h o l d i n g .  Moreover,  assuming 
t h e  r e t e l l t i o n  o f  t h e  p r i n c i p l e  t h a t  compcnsat ion 
i s  Fayab le  o n l y  f o r  improvements w h i c h  add t o  t h e  

v a l u e  of t h e  h o l d i n g  a t  t h e  t e r m i n a t i o r i  of t h e  

t e n a n c y ,  t h e  l a n d l o r d  would n o t  be heLd l i a b l e  

t o  pay compensat ion f o r  any improvemcnt, w h i c h  

d i d  no t  i n  f a c t  have t h a t  r e s u l t .  

( i v )  T h e  Committee s u g g e s t e d  however t h a t  t h e  County 
C o u r t  shou ld  have t h e  w i d e s t  d i s c r e t i o n  t o  dec ide  

i i i  t h e  l i g h t  of t h e  c i r c u m s t a n c e s  o f  each case 
w h e t h e r  a p r o j e c t e d  improvement c o n s t i t u t e d  a 
genu ine  " improvementff .  T h e  c o u r t  shou ld  take 

i n t o  a c c o u n t  t h e  c h a r a c t e r  of t h e  a l t e r a t , i o n  
proposed and  c o n s i d e r  whe the r  i t  was one l i k e l y  
t o  have a g e n e r a l  o r  a h i g h l y  s p e c i a l i s e d  a p p e a l  
l i m i t e d  t o  f u t u r e  r e s i d e n t s  w i t h  p a r t i c u l a r  
i n t e r e s t s .  Again ,  a n  a l t e r a t i o n  c a l c u l a t e d  t o  
add  t o  t h e  l e t t i n g  v a l u e  of  t h e  house when r e l e t  
t o  a n o t h e r  t e n a n t  m i g h t  be q u i t e  beyond t h e  means 
of a l a n d l o r d  i n t e n d i n g  t o  re-occupy the house  
h i m s e l f  and t h e  o b l i g a t i o n  t o  pay compensation i n  
such a case m i g h t  impose  genu ine  h a r d s h i p .  T h e  

c o u r t  s h o u l d  a l s o  c o n s i d e r  w h e t h e r  t h e  "improvement" 
w a s  ephemeral  i n  c h a r a c t e r  o r  w a s  l j l t e l y  t o  r ank  
a s  a n  improvement i n  t h e  f u t u r e .  I n  a d d i t i o n  t h e  
Committee though t  t h a t  t h e  c o u r t  shou ld  take i n t o  
a c c o u n t  such  f a c t o r s  a s  t h e  p r o b a b l e  d u r a t i o n  of  
t h e  t e n a n t ' s  i n t e r e s t  i n  t h e  p r e m i s e s  ( w h i c h  t h e  

Committee c o n s i d e r e d  t o  r e q u i r e  s p e c i a l  emphasis  
where t h e  t e n a n c y  w a s  i n  i t s  l a s t  t h r e e  y e a r s ) ,  
a n d  hence  t h e  e x t e n t  of t h e  enjoyment h e  m i g h t  

expect  t o  d e r i v e  from t h e  improvement. T h e  

l a n d l o r d ' s  f u t u r e  i n t e n t i o n s ,  e.g.  a s  r e g a r d s  
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p e r s o n a l  o c c u p a t i o n  shou ld  a l s o  be r e l e v a n t .  The 

Committee c o n s i d e r e d  t h a t  t h e  c o u r t  shou ld  be f r ee  
t o  take  t h e  v e r y  b r o a d e s t  v i e w  i n  d e c i d i n g  w h e t h e r  
t o  a u t h o r i s e ,  and s u b s e q u e n t l y  w h e t h e r  t o  award 
compensa t ion  f o r ,  a n  improvement t o  r e s i d e n t i a l  
p r e m i s e s .  

( v )  The Committee concluded  t h a t  t h e  c o m p l i c a t i o n s  
which  would a r i s e  i n  r e l a t i o n  t o  r e n t  c o n t r o l l e d  
p r e m i s e s  u n d e r  t h e  Rent  A c t s  t h e n  i n  f o r c e  c o u l d  
be a d e q u a t e l y  p rov ided  f o r  by minor  amendments 
t o  t h o s e  A c t s .  The  Committee d i d  n o t  t h i n k  t h a t  

t h e r e  were any s p e c i a l  c lasses  of r e s i d e n t i a l  
t enancy  ( e .g .  s e r v i c e  t e n a n c i e s )  which would 
r e q u i r e  s p e c i a l  t r e a t m e n t .  

Now t h a t  t h e  Leasehold Reform A c t  1967 has g i v e n  t o  
r e s i d e n t i a l  t e n a n t s  unde r  l o n g  leases  a t  low r e n t s  t h e  

r i g h t  t o  e n f r a n c h i s e  o r  e x t e n d  t h e i r  l ea ses  i n  c e r t a i n  
c i r c u m s t a n c e s ,  i t  may be t h a t  t h e  a rguments  f o r  e x t e n d i n g  
P a r t  I o f  t h e  1927 A c t  t o  r e s i d e n t i a l  t e n a n c i e s  a r e  less 
p e r s u a s i v e  t h a n  t h e y  were when t h e  J e n k i n s  Committee 
r e p o r t e d .  Many of t h e  t e n a n t s  who might  have t a k e n  
advan tage  o f  t h e  p r o v i s i o n s  of P a r t  I would n o t  w i s h  

t o  do so because  t h e y  w i l l  be able  t o  buy t h e  f r e e h o l d .  
T h e r e  i s ,  however,  a n o t h e r  f a c t o r  a f f e c t i n g  p r i v a t e l y  
r e n t e d  houses  and f l a t s .  S i n c e  1949 g r a n t s  have been 
a v a i l a b l e  f o r  t h e  improvement and c o n v e r s i o n  of such  
p r o p e r t i e s .  I t  i s  u n d e r s t o o d  t h a t  n o t  a g rea t  number 
o f  these g r a n t s  have been t a k e n  up by p r i v a t e  l a n d l o r d s ;  
t h e  m a j o r i t y  have been p a i d  t o  owner-occupiers  and l o c a l  
a u t h o r i t i e s .  The Housing A c t  1969 o f f e r s  f u r t h e r  
encouragement t o  p r i v a t e  l a n d l o r d s  by making i n c r e a s e d  
g r a n t s  a v a i l a b l e  and p r o v i d i n g  t h a t ,  when t h e  p r o p e r t y  
has been brought  up t o  t h e  r e q u i r e d  s t a n d a r d ,  a 
c o n t r o l l e d  t enancy  may be c o n v e r t e d  i n t o  a r e g u l a t e d  
t enancy  t h u s  e n a b l i n g  t h e  r e n t  t o  be i n c r e a s e d ,  a l t h o u g h  
such i n c r e a s e s  w i l l  be s u b j e c t  t o  phas ing .  I n  cases  
where  t h e  l a n d l o r d  i s  u n a b l e  o r  u n w i l l i n g  t o  c a r r y  o u t  
improvements t o  b r i n g  t h e  p r o p e r t y  up t o  t h e  r e q u i r e d  
s t a n d a r d  i t  may be t h o u g h t  d e s i r a b l e  t h a t  t h e  t e n a n t  
s h o u l d  be g i v e n  a n  a d d i t i o n a l  i n c e n t i v e  t o  c a r r y  o u t  
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Commentary on P r o p o s i t i o n  1 1  (Con t inued)  

such improvements h i m s e l f .  A s  t h e  law now s t a n d s  t h e  

r e s i d e n t i a l  t e n a n t  i s  no t  e n t i t l e d  t o  compensat ion 
f o r  c a r r y i n g  o u t  improvements a n d ,  i f  he does  s o ,  
t h e  l a n d l o r d  e n j o y s  t h e  f u l l  b e n e f i t  of t h o s e  improvements 
when t h e  t enancy  comes t o  a n  end .  I f  r e s i d e n t i a l  
t e n a n t s  w e r e  e n t i t l e d  t o  seek t h e  a p p r o v a l  of t h e  c o u r t  
t o  the c a r r y i n g  o u t  of  improvements i n  s u i t a b l e  cases 
and  became e n t i t l e d  t o  compensat ion on q u i t t i n g  t h e  

p r o p e r t y ,  t h i s  might  encourage  them t o  improve t h e  

p r o p e r t i e s  t h e y  occupy i n  cases  where  t h e  l a n d l o r d  i s  
unab le  or  u n w i l l i n g  t o  do  so.  I n  t h i s  way i t  migh t  be 

p o s s i b l e  t o  p r o l o n g  t h e  u s e f u l  l i f e  of a number of 
p r i v a t e l y  r e n t e d  houses  and f l a t s  which  would o t h e r w i s e  
d e t e r i o r a t e ,  because  of i n a c t i o n  on  t h e  p a r t  of t h e  
l a n d l o r d  and t e n a n t ,  t o  such  a n  e x t e n t  a s  t o  become 
u n f i t  f o r  h a b i t a t i o n .  

P r o p o s i t i o n  1 1 .  Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

The m a i n  q u e s t i o n s  on which  v i e w s  a r e  i n v i t e d  a re  a s  
f o l l o w s  : - 

( 1 )  Should  t h e  p r o v i s i o n s  of P a r t  I o f  t h e  1927 
A c t  ( w h i c h  e n a b l e  t e n a n t s  of b u s i n e s s  premises 

t o  claim compensat ion f o r  a u t h o r i s e d  improvements 
on q u i t t i n g  t h e  h o l d i n g )  be r e p e a l e d ?  

(ii) Should t h e  p r o v i s i o n s  i n  s e c t i o n  3 (  1 )  of t h e  

1927 A c t  ( p e r m i t t i n g  t h e  c o u r t  t o  a u t h o r i s e  
t h e  e x e c u t i o n  by b u s i n e s s  t e n a n t s  of 
improvements t o  which t h e  l a n d l o r d  w i l l  n o t  
c o n s e n t )  be r e t a i n e d ?  

( i i i )  Should s i m i l a r  p r o v i s i o n s  ( s u b j e c t  t o  a w i d e r  

d i s c r e t i o n  o f  t h e  c o u r t  t o  r e f u s e  a t e n a n t ' s  
a p p l i c a t i o n )  be ex tended  t o  r e s i d e n t i a l  
t e n a n c i e s  t h u s  e n a b l i n g  r e s i d e n t i a l  t e n a n t s  
t o  a p p l y  f o r  t h e  a u t h o r i t y  of t h e  c o u r t  t o  
c a r r y  o u t  improvements t o  which  t h e  l a n d l o r d  
w i l l  n o t  give c o n s e n t  and t o  q u p l i f y  f o r  
compensa t ion ,  when t h e  t enancy  comes t o  a n  end ,  
f o r  such of t h e  a u t h o r i s e d  improvements as  add  

t o  t h e  l e t t i n g  v a l u e  of t h e  h o l d i n g ?  
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PART I V  - THE MAIN QUESTIONS FOR CONSIDERATION 

The  f o l l o w i n g  a r e  t h e  main q u e s t i o n s  r a i s e d  i n  t h e  p a p e r .  
A n s w e r s  t o  these  q u e s t i o n s  a r e  p a r t i c u l a r l y  i n v i t e d ,  and comment 
upon t h e  Working P a r t y ' s  P r o p o s i t i o n s  and any  o t h e r  mat ters  
d i s c u s s e d  i n  t h e  paper  o r  o m i t t e d  t h e r e f r o m  w i l l  be most welcome. 

1 .  ( a )  Should a b s o l u t e  c o v e n a n t s  be p e r m i t t e d  b i n d i n g  
t e n a n t s  a g a i n s t :  

( i) a s s i g n m e n t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  of t h e  whole of t h e  demised 
p r e m i s e s ,  o r  

(ii) ass ignmen t ,  s u b l e t t i n g  or p a r t i n g  w i t h  
p o s s e s s i o n  of  p a r t  of t h e  demised  

premises, o r  

(iii) change of u s e r ,  o r  

(iv) t h e  making of a l t e r a t i o n s ,  a d d i t i o n s  
and improvements o r  t h e  e r e c t i o n  of 
new b u i l d i n g s ?  47 

( b )  Should a d i s t i n c t i o n  be drawn i n  t h i s  c o n t e x t  
bctween d i f f e r e n t  t y p e s  of t e n a n c i e s  and 
d i f f e r e n t  c a t e g o r i e s  of c o v e n a n t ,  so t h a t  

a b s o l u t e  c o v e n a n t s  might  be p e r m i t t e d  i n  some 
i n s t a n c e s  b u t  no t  i n  o t h e r s ?  I f  s o  i n  what 
t y p e s  of t e n a n c y  and i n  w h a t  c a t e g o r i e s  should 
a b s o l u t e  c o v e n a n t s  be p e r m i t t e d ?  48 

( c )  I f  a b s o l u t e  covenan t s  a re  t o  be p e r m i t t e d ,  

should  any means o f  r e l i e f  be  provided  f o r  
t h e  t e n a n t  i n  r e l a t i o n  t o  any of t h e  c a t e g o r i e s  
i n  ( a )  above: 

( i )  by c o n f e r r i n g  upon h im a s t a t u t o r y  
r i g h t  t o  t e r m i n a t e  t h e  tenancy  i n  
c e r t a i n  c i r c u m s t a n c e s  o r  t o  a p p l y  
t o  t h e  c o u r t  for a n  o r d e r  t e r m i n a t i n g  
t h e  t e n a n c y ,  o r  

(ii) by extending-  t h e  power o f  t h e  Lands  

T r i b u n a l  u n d e r  sec t i ' on  84 of  t h e  Law 

4 7 .  See Working P a r t y ' s  P r o p o s i t i o n  1 a n d  t h e  Commentary a t  
P . 1 3 .  

4 3 .  See  e s p e c i a l l y  a t  p.27. 
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o f  P r o p e r t y  A c t  1925 t o  vary o r  
d i s c h a r g e  r e s t r i c t i v e  c o v e n a n t s  
c o n t a i n e d  i n  a l e a s e ?  4 9  

( d )  A l t e r n a t i v e l y ,  shou ld  t h e  f i n a n c i a l  advantages 
which  may induce  a l a n d l o r d  t o  seek t o  impose 
a n  a b s o l u t e  covenan t  be removed: 

( i )  by e x t e n d i n g  t h e  p r o h i b i t i o n  upon 
c h a r g i n g  a f i n e  o r  s i m i l a r  monetary 
sum which a t  p r e s e n t  o n l y  a p p l i e s  t o  
t h e  g r a n t i n g  of c o n s e n t  u n d e r  a 
q u a l i f i e d  c o v e n a n t ,  o r  

(ii) by p e r m i t t i n g  a b s o l u t e  c o v e n a n t s  on ly  
where  t h e y  c a n  be shown t o  be j u s t i f i e d  
( e i t h e r  by s p e c i f y i n g ,  i n  l e g i s l a t i o n ,  
t h e  c i r c u m s t a n c e s  i n  wh ich  t h e y  a r e  
j u s t i f i e d ,  o r  by l e a v i n g  t h e  m a t t e r  t o  
t h e  d e t e r m i n a t i o n  of t h e  c o u r t ) ?  50 

2.  ( i )  Should s e c t i o n  1 9 ( l ) ( b )  of t h e  1927 A c t  ( w h i c h  a t  
p r e s e n t  a p p l i e s  o n l y  t o  a b u i l d i n g  l e a s e  g r a n t e d  
f o r  a term of more t h a n  40 y e a r s )  be amended:- 

( a )  t o  make i t  a p p l y  t o  a l l  o r  o n l y  some and ,  
i f  some, t o  wh ich  l e a s e s  g r a n t e d  f o r  a 
t e r m  of more t h a n  40 y e a r s ?  

( b )  t o  make i t  o v e r r i d e  n o t  o n l y  q u a l i f i e d  
c o v e n a n t s ,  a s  a t  p r e s e n t ,  b u t  a l s o  
a b s o l u t e  c o v e n a n t s  a g a i n s t  ass ignment  
u n d e r l e t t i n g  c h a r g i n g  o r  p a r t i n g  w i t h  

p o s s e s s i o n  o f : -  

( i )  the  whole of t h e  demised premises 

(ii) t h e  whole o r  any p a r t  o f  t h e  demised 

p r e m i s e s  

so as  t o  make it u n n e c e s s a r y  t o  o b t a i n  t h e  

c o n s e n t  of  t h e  l a n d l o r d  t o  such  t r a n s a c t i o n s  
e x c e p t  d u r i n g  t h e  l a s t  seven  y e a r s  of  t h e  

term? 

( i i)  Should t h e  r e s p e c t i v e  p e r i o d s  of 40 y e a r s  and 
7 y e a r s  referred t o  i n  s e c t i o n  19( l ) ( b ) ,  w h e t h e r  

49 .  See pp ,  17 and 1 9 .  
50. S e e  pp ,  25 and 27. 
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o r  n o t  amended a s  i n d i c a t e d  i n  q u e s t i o n  ( i ) ,  
be r e p l a c e d  by o t h e r  i ieriods a n d ,  i f  s o ,  
w h a t  p e r i o d s ?  

( i i i )  I f  t h e  s e c t i o n  i s  no l o n g c r  c o n f i n e d  t o  " b u i l d i n g  
leases"  shou ld  i t s  p r o v i s i o n s  a l s o  o v e r r i d e  
c o v e n a n t s  r e s t r i c t i n g  change of u s e r  o r  the 
making of a l t e r a t i o n s  a d d i t i o n s  o r   improvement,^ 

so a s  t o  make i t  u n n e c e s s a r y  t o  o b t a i n  t h e  
c o n s e n t  of  t h e  l a n d l o r d  e x c e p t  d u r i n g  t h e  l a s t  

seven  y e a r s  of t h e  term o r  d u r i n g  some o t h e r  
p e r i o d  a n d ,  i f  s o ,  w h a t  p e r i o d ?  

( i v )  I f  t h e  s e c t i o n  i s  no l o n g e r  c o n f i n e d  t o  " b u i l d i n g  
l e a s e s ' '  would any s p e c i a l  p r o v i s i o n s  be  r e q u i r e d  
t o  d e a l  w i t h  b l o c k s  of f l a t s  i n  cases w h e r e  each 
f l a t  i s  l e t  on a long  lease o r  u n d e r l e a s e  a i i t l  

t h e  management of t h e  whole bu iLd ing  i s  c o n t r o l  l e d  

by a management company o r  s i m i l a r  body a l l  t h e  

members of  which a r e  f l a t  owners .  

( I L  w i l l  be  a p p r e c i a t e d  t h a t  none of t h e s e  q u z s t i o n s  will be 

r!!; i terial  i f  a l l  a b s o l u t e  c o v e n a n t s  take e f f e c t  as  f u l l y  
q u a l i f i e d  covenan t s  and  t h a t  o n l y  some o f  t h e  q u e s t i o n s  t v i l l  be  

m a t c r i a l  i f  a b s o l u t e  c o v e n a n t s  are p r o h i b i t e d  i n  some cases b u t  
riot i n  o t h e r s ) .  

3 .  ( i )  Should  t h e  e x e c u t i o n  of a n  a s s e n t  o r  ass ignment  
by t h e  p e r s o n a l  r e p r e s e n t a t i v e s  of  a deceased 
t e n a n t ,  i n  f a v o u r  of t h e  pe r son  e n t i t l e d  t o  a 
t enancy  unde r  a w i l l  o r  upon a n  i n t e s t a c y ,  i n  
a l l  cases ,  c o n s t i t u t e  a n  ass ignment  o r  p a r t i n g  
w i t h  p o s s e s s i o n  f o r  t h e  purpose  of a covenant  
(whe the r  a b s o l u t e  o r  q u a l i f i e d )  p r o h i b i t i n g  
ass ignment  o r  partin:; w i t h  p o s s e s s i o n ?  

4 .  

(ii) If so s h o u l d  a n  e x c e p t i o n  b e  made i n  f a v o u r  
o f  a widow, widower o r  o t h e r  n e a r  r e l a t i v e  of 
t h e  deceased t e n a n t  who w a s  r e s i d i n g  w i t h  him 

o r  he r  a t  t h e  d a t e  of d e a t h  and  who has  become 
e n t i t l e d  t o  t h e  t enancy  on t h e  d e a t h ?  

( i )  Should  a l l  q u a l i f i e d  c o v e n a n t s  p r o h i b i t i n g  
w i t h o u t  t h e  l a n d l o r d ' s  c o n s e n t ,  

( a )  a s s i g n m e n t ,  s u b l e t t i n g  o r  p a r t i n g  w i t h  
p o s s e s s i o n  o f  t h e  whole o f  t h e  demised  

p r e m i s e s ,  o r  
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( b )  assignment, s u b l e t t i n g  o r  p a p t i n g  w i t h  

p o s s e s s i o n  of p a r t  o f  t h e  demised 
p r e m i s e s ,  o r  

( c )  change of u s e r ,  o r  

5. 

( d )  a l t e r a t i o n s ,  a d d i t i o n s  a n d  improvements 
o r  t h e  e r e c t i o n  of n e w  b u i l d i n g s ,  

be c o n s t r u e d  as  s u b j e c t  t o  the  p r o v i s o  t h a t  
c o n s e n t  s h a l l  n o t  be un reasonab ly  w i t h h e l d ?  

(ii) Should c o n d i t i o n s  p r e c e d e n t  t o  t h e  o p e r a t i o n  
of a q u a l i f i e d  covenant  (such as  a n  o f f e r  t o  
s u r r e n d e r )  be p e r m i t t e d ?  

( i i i )  Should mor tgaging  o r  c h a r g i n g  t h e  demised 
p r e m i s e s  be i n c l u d e d  i n  t h e  P r o p o s i t i o n s  i n  
t h i s  p a p e r  and ,  i f  s o ,  shou ld  t h e  same r u l e  
a p p l y  t o  mor tgages  by way of subdemise a s  
t o  charges by way of l ega l  mortgage? 

,(i) Should  s t a t u t o r y  g u i d e l i n e s  be provided  a s  an  
i n d i c a t i o n  of  t h e  f a c t o r s  w h i c h  t h e  c o u r t  
shou ld  take i n t o  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  
w h e t h e r  c o n s e n t  has been un reasonab ly  w i t h h e l d  

a n d ,  i f  s o ,  w h a t  form s h o u l d  such  g u i d c l i n e s  
take? 

(ii) I n  making i t s  d e c i s i o n  shou ld  the c o u r t  have 
regard t o  t h e  ' : r e a s o n a b l e  apprehens ions"  of 
t h e  l a n d l o r d  t h a t  h i s  i n t e r e s t s  would be  

a d v e r s e l y  a f f e c t e d  i f  c o n s e n t  were g i v e n  o r  
shou ld  t h e  c o u r t  d e t e r m i n e  t h e  mat te r  o n  t h e  

b a s i s  of w h a t  t h e  c o u r t  i t s e l f  cons . iders  
r e a s o n a b l e ?  

(iii) I n  d e t e r m i n i n g  t h e  r e a s o n a b l e n e s s  of a r c f u s a l  
shou ld  t h e  c o u r t  be l i m i t e d  t o  c o n s i d e r i n g  t h e  

r e a s o n s  advanced by t h e  l a n d l o r d  i n  h i s  p l e a d i n g s  
o r  shou ld  t h e  c o u r t  be  empowered t o  take i n t o  
accoun t  any  f u r t h e r  r e a s o n s  p u t  forward  by t h e  

l a n d l o r d  a t  t h e  h e a r i n g  o r  shou ld  t h e  c o u r t  be 
e n t i t l e d  t o  have r e g a r d  o n l y  t o  t h e  r e a s o n s  
( i f  any)  p u t  fo rward  by t h e  l a n d l o r d  a t  t h e  
t i m e  of h i s  r e f u s a l ?  
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6 .  ( i )  Where ii q u a l i f i e d  covenant  h a s  been imposed, 

shou ld  a l a n d l o r d  be a b s o l u t e l y  p r o h i b i t e d  
from r e q u i r i n g  any f i n e  o r  s i m i l a r  m o w t a r y  
payment a s  a c o n d i t i o n  o f  g i v i n g  h i s  consen t  
t o  

( a )  ' any a s s ignmen t ,  s u b l e t t i n g ,  c h a r g i n g  
o r  p a r t i n g  w i t h  p o s s e s s i o n  of t h e  
premise  s ; 

( b )  t h e  making o f  a l t e r a t i o n s  o r  a d d i t i o n s  
o r  t h e  e r e c t i o n  of new b u i l d i n g s ;  

( c )  any change o f  u s e r ?  

( i i )  ST s o ,  should  such a p r o h i b i t i o n  i n v a l i d a t e  
even an e x p r e s s  agreement  of  t h e  p a r t i e s  i n  
t h e  lease t h a t  such a payment c o u l d  be  r e q u i r e d ?  

( i i i)  I n  t h e  case of a q u a l i f i e d  covenant  a g a i n s t  
a l t e r a t i o n s ,  a d d i t i o n s  o r  t h e  e r e c t i o n  of  new 
b u i l d i n g s  shou ld  t h e  l a n d l o r d  be  e n t i t l e d  a s  
a c o n d i t i o n  of g i v i n g  c o n s e n t  t o  r e q u i r e  t h e  
t e n a n t  t o  u n d e r t a k c  t o  r e i n s t a t e  t h c  p r e m i s e s  
a t  the end of  t h e  t e r m ;  o r  s h o u l d  t h i s  be 

p e r m i s s i b l e ,  a s  a t  p r e s e n t ,  o n l y  w h e r e  t h e  

l e t t i n g  v a l u e  would be i n c r e a s e d  and t h e  

r equ i r emen t  i s  i n  a l l  c i r c u m s t a n c e s  r easonab le?  

( i v )  Whcre a change of  u s e r  would i n c r e a s e  t h e  l e t t i n g  
v a l u e  of t h e  prcrni ses  

( a )  shou ld  t h e  l a n d l o r d  be e n t i t l e d ,  a s  a 
c o n d i t i o n  of  g i v i n g  c o n s e n t ,  t o  r e q u i r e  
a r e a s o n a b l e  monetary payment o r  increased 
r e n t ?  

( b )  i f  s o ,  w h a t  formulae  shou ld  be adop ted  
a s  t h e  bas i s  f o r  c a l c u l a t i n g  t h e  amount 
of such  payment o r  i n c r e a s e d  r e n t ?  

( v )  Where a monetary payment due  t o  il l a n d l o r d  by 
way o f  compensat ion has been de te rmined  by t h e  

c o u r t ,  

( a )  shou ld  such payment be r e c o v e r a b l e  as  
an  o r d i n a r y  judgment d e b t ,  o r  

( b )  shou ld  t h e  l a n d l o r d  be g i v e n  some 
spec ia l  s e c u r i t y  such  as a charge 
on t h e  t e n a n t ' s  i n t e r e s t  i n  t h e  p r o p o r t y ?  
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( v i )  \Vhcrc the oiily matters i n  d i s p u t e  are a 

l a?nd . lord ts  e n t j  t l c m e n t ,  t o  o r  t h e  amoant 
o f  aiiy moiietary payment o r  incrcltscd r e n t ,  
s h o u l d  he be  e n t i t l e d  t o  w i t h h o l d  h i s  

conset i t  u n t i l  such m a t t e r s  have been 
detcrmincd by the  c o u r t ?  

7 & 8 P r o p o s i t i o n s  7 a n d  8 .  Q u e s t i o n s  f o r  c o n s i d e r a t i o n  

( i)  In a l l  c a s e s  where a landlord' . :  c o n s e n t  i s  
r e q u i r e d ,  shou ld  t h e  l a n d l o r d  be under  a n  
o b l i g a t i o n  n o t  t o  w i t h h o l d  c o n s e n t  un reasonab ly  
n o r  un reasonab ly  t o  d e l a y  t h e  communication 
o f  h i s  d e c i s i o i i ,  and  i f  a l a n d l o r d  f a i l s  t o  
o b s e r v e  these o b l i g a t i o n s  shou ld  h i s  t e n a n t  
be e n t i t l e d  t o  c l a i m  damages? 

( i i )  Should t h e  c o u r t  be g i v e n  a d i s c r e t i o n  t o  
r e f u s e  t o  award such damages i n  cases  w h e r e  
a l a n d l o r d  has u n r e a s o n a b l y  w i t h h e l d  h i s  

c o n s e n t  but; w a s  a c t i n g  unde r  a g e n u i n e ,  
though m i s t a k e n ,  b e l i e f  t ,ha t  he was e n t i t l e d  
t o  do so? 

( i i i )  Should  a l a n d l o r d  be deemed t o  have g iven  
c o n s e n t  i f  h e  f a i l s  t o  n o t i f y  t h e  t e n a n t  o f  
h i s  d e c i s i o n  w i t h i n  a s p e c i f i c d  p e r i o d  from 
t h e  d a t e  when  h i s  t enant  h a s  lodged a n  
a p p l i c a t i o n  f o r  c o n s e n t ?  

10. 

( i v )  Is t h c r c  a n y ,  and i f  so w h a t ,  p c r i o d  which 

cou ld  a p p r o p r i  a1,e l y  1)~: spec i l ' j  c d  i n  r e la  t ion  
t o  q u c s t i  on ( i i  i) o r  should c i  I f 'f 'erent p e r i o d s  
bc s p e c i f  iecl i n  r e l a t i o n  t o  ( l i f f e r c l n t  t y p e s  
of  covcnarit? 

( i )  Where a qu;i 1 i r icd covenaiit  has bchcii imposed 
shou ld  t h e  Coun1,y Court .  be g i v e i i  l i m i t e d  o r  
unl i .mited j u r i s d i c t i o n  t o  dctermi I I C  t h e  
reasoi lah 1 C ' I ~ P S S  of any  sum the l a n d  lo rd  i s  
e n t i t  l ed  t o  claim upon g r a n t i n g  c o n s e n t ?  

( i i )  ; L l t e r n a t i v e l y ,  s h o a l d  t h e  EandsTr ibunal  be 
g i v e n  a u t h o r i t y  t o  make such d e t e r m i n a t i o n ?  

(i) Should  s e c t i o n  165 of  the Housing A c t  1957 
be r e t a i n e d  a s  a s e p a r a t e  head of j u r i s d i c t i o n  

w i t h  o r  w i t h o u t  m o d i f i c a t i o n s  o r  should  i t  be  
i n c o r p o r a t e d  i n  s e c t i o n  84 of t h e  Law of 
P r o p e r t y  A c t  1925? 
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(ii) I f  r e t a i n e d ,  w i t h  o r  w i t h o u t  m o d i f i c a t i o n s ,  

as  a s e p a r a t e  head of j u r i s d i c t i o n  s h o a l d  
such j u r i s d i c t i o n  be e x e r c i s e d  by t h e  County 
C o u r t ,  a s  a t  p r e s e n t ,  o r  shou ld  i t  be 

e x e r c i s e d  by a n o t h e r  t r i b u n a l  such  as t h e  

Lands T r i b u n a l ?  

( i i i )  I f  r e t a i n e d ,  a s  a s e p a r a t e  head of 
ju r i s d  i c t i o n  : - 
( a )  shou ld  s e c t i o n  165 c o n t a i n  e x p r e s s  

power f o r  t h e  r e l e v a n t  t r i b u n a l  t o  
award compensa t ion  

( b )  shou ld  p a r a g r a p h s  ( a )  and ( b )  o f  
s e c t i o n  165 ( w i t h  o r  w i t h o u t  amendment) 
reinain a s  a l t e r n a t i v e  g rounds  o r  should  
t h e y  be c u m u l a t i v e  as  t h e  Working P a r t y  
propose? 

\ 1 1 .  ( 1 )  Should  t h e  p r o v i s i o n s  of P a r t  I of t h e  1927 A c t  
( w h i c h  e n a b l e  t e n a n t s  of b u s i n e s s  p r e m i s e s  t o  
claim compensa t ion  f o r  a u t h o r i s e d  improvements 
o n  q u i t t i n g  t h e  h o l d i n g )  be repealed? 

(ii) Should t h e  p r o v i s i o n s  i n  s e c t i o n  3 ( l )  o f  t h e  

1927 A c t  ( p e r m i t t i n g  t h e  c o u r t  t o  a u t h o r i s e  
t h e  e x e c u t i o n  by b u s i n e s s  t e n a n t s  o f  
improvements t o  w h i c h  t h e  l a n d l o r d  w i l l  n o t  
c o n s e n t )  be r e t a ined?  

(iii) Should s i m i l a r  p r o v i s i o n s  ( s u b j e c t  t o  a w i d e r  

d i s c r e t i o n  o f  t h e  ' c o u r t  t o  r e f u s e  a t e n a n t ' s  
a p p l i c a t i o n )  be ex tended  t o  r e s i d e n t i a l  
t e n a n c i e s  t h u s  e n a b l i n g  r e s i d e n t i a l  t e n a n t s  
t o  a p p l y  f o r  t h e  a u t h o r i t y  of t h e  c o u r t  t o  
c a r r y  o u t  improvements t o  which  t h e  l a n d l o r d  
w i l l  n o t  give c o n s e n t  and t o  q u a l i f y  f o r  
compensa t ion ,  when t h e  t enancy  comes t o  an 
e n d ,  f o r  such of t h e  a u t h o r i s e d  improvements 
a s  add t,o t h e  l e t t i n g  v a l u e  of t h e  h o l d i n g ?  

- 102 - 



, '  APPENDIX 1 

RELEVANT RECOMMENDATIONS I N  CHAPTER V I T  

1 .  W e  recommend t h a t  compe t i o n  f o r  improvcmc>nts, a t  
p r e s e n t  l i m i t e d  t o  t e n a n t s  of bus ' iness  and  p r o f e s s i o n a l  
p remises  u n d e r  t h e  Landlord  and  Tenant  A c t  1927, s e c t i o n s  1-3, 
should  be made a v a i l a b l e  on b r o a d l y  s i m i l a r  l i n e s  t o  t e n a n t s  
of r e s i d e n t , i a l  and o t h e r  premises ( p a r a g r a p h s  280-286) . 
2 .  We recommend t h e  r e t e n t i o n  of t h e  e x i s t i n g  p r i n c i p l e  of 
c q n p e n s a t i o n  on t h e  b a s i s  of i n c r e a s e d  l e t t i n g  v a l u e ,  w i t h  t h e  

e x i s t i n g  l i m i t a t i o n  of  t h e  amount payable  t o  t h e  n e t  a d d i t i o n  
t o  t h e  va lue  o,f t h e  h o l d i n g  o r  i h e  r e c o v e r a b l e  c o s t  of c a r r y i n g  
o u t  t h e  improvement,  wh icheve r  is  t h e  less ( p a r a g r a p h s  276-2723). 

. . . . . . . . . . .  

7. We recommend t h a t ,  i n  t h e  case of f u t u r e  l eases ,  
u n q u a l i f i e d  c o v e n a n t s  p r o h i b i t i n g  t h e  making o f  improvements 
shou ld  be c o n s t r u e d  a s  i f  t h e y  w e r e  c o v e n a n t s  a g a i n s t  t h e  

malting of improvements w i t h o u t  c o n s e n t ,  and should  t h u s  be 

deemed t o  be s u b j e c t  t o  t h e  p r o v i s o  t h a t  c o n s e n t  i s  n o t  t o  be 

u n r e a s o n a b l y  w i t h h e l d .  

t h e  amending l e g i s l a t i o n  should  be g i v e n  c o n c u r r e n t  j u r i s d i c t i o n  
w i t h  t h e  Cour t  t o  d e c i d e  whe the r  c o n s e n t  t o  any  g i v e n  improvement 
i s  b e i n g  u n r e a s o n a b l y  w i t h h e l d  ( p a r a g r a p h s  301-306). 

We a l s o  p ropose  t h a t  t h e  Tr ibuna l5 '  unde r  

51. S e e  s.53 of t h e  Landlord and Tenan t  A c t  195/+. 
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RELEVANT RECOMMENDATIONS IN CHAPTER VTII 

1 .  W e  recommend t h a t  a b s o l u t e  cOvenants  a g a i n s t  a s s ignmen t  
o r  s u b l e t t i n g  shou ld  be c o n s t r u e d  a s  i f  t h e y  were c o v e n a n t s  
a g a i n s t  ass ignment  o r  s u b l e t t i n g  w i t h o u t  l i c e n c e  o r  c o n s e n t ,  
and shou ld  t h u s  be s u b j e c t  t o  t h e  p r o v i s o  t h a t  c o n s e n t  i s  n o t  
t o  be un reasonab ly  w i t h h e l d  ( p a r a g r a p h  31 1 ) .  

2 .  We recommend t h a t  c o v e n a n t s  against  change of u s e r  
w i t h o u t  l i c e n c e  o r  c o n s e n t  shou ld  s i m i l a r l y  be deemed t o  be 

s u b j e c t  t o  a p r o v i s o  t h a t  such  l i c e n c e  o r  consent; i s  n o t  t o  be 
un reasonab ly  w i t h h e l d ,  and  t h a t  a b s o l u t e  c o v e n a n t s  a g a i n s t  
change of u s e r  s h o a l d  be c o n s t r u e d  a s  c o v e p a n t s  a g a i n s t  change 
of  u se r  w i t h o u t  l i c e n c e  o r  c o n s e n t  and a c c o r d i n g l y  s u b j e c t  t o  
t h e  l i k e  provi  so ( p a r a g r a p h  3 1 2 )  . 
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