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THE LAW CONIMISSION 

FIRST PROGRAMME: ITEM I X :  TRANSFER OF LAND 

WORKING PAPER N O .  3 2  

LAND REGISTRATION (FIRST PAPER) 

PART A. INTRODUCTION 

P r e  l i m i n a  ry  C onsu 1 t a t  i o n  

1 .  A s  a f i r s t  s t e p  i n  o u r  examina t ion  of t h e  l a w  r e l a t i n g  t o  
t h e  t r a n s f e r  of  registered l a n d ,  we  decided t o  f i n d  o u t  how t h e  
system i s  regarded by t h o s e  who are  d i r e c t l y  o r  i n d i r e c t l y  
concerned w i t h  i t  and t o  i n v i t e  s u g g e s t i o n s  f o r  i t s  improvement, 
We t h e r e f o r e  s e n t  o u t  p r e l i m i n a r y  q u e s t i o n n a i r e s  t o  t h e  legal  
p r o f e s s i o n  and o t h e r s .  Those whom we c o n s u l t e d  i n  t h i s  way 
inc luded  t h e  C h a r t e r e d  Land S o c i e t i e s ,  t h e  n a t i o n a l i s e d  i n d u s t r i e s ,  
banks,  t h e  B r i t i s h  I n s u r a n c e  A s s o c i a t i o n ,  t h e  B u i l d i n g  S o c i e t i e s  
A s s o c i a t i o n ,  t h e  C o n f e d e r a t i o n  of B r i t i s h  I n d u s t r y ,  the  N a t i o n a l  
Chamber of Trade and o r g a n i s a t i o n s  r e p r e s e n t i n g  l o c a l  a u t h o r i t i e s ,  
owners of l a n d  and p r o p e r t y ,  and farmers. V i e w s  and s u g g e s t i o n s  
have  a l s o  been o b t a i n e d  i n  r e g a r d  t o  c e r t a i n  mat te rs  from t h e  

C h i e f  Land Regis t ra r .  

2 .  Having c o l l e c t e d  much u s e f u l  i n f o r m a t i o n  from those who 
r e p l i e d  t o  o u r  q u e s t i o n n a i r e s  and h a v i n g  c o n s i d e r e d  t h e  s u b j e c t  
o u r s e l v e s ,  w e  have now fo rmula t ed  p r o v i s i o n a l  p r o p o s a l s  on w h i c h  

we  w i s h  t o  o b t a i n  v i ews .  We, t h e r e f o r e ,  p ropose  t o  p u b l i s h  f o r  
commentJand c r i t i c i s m  a se r ies  of  Working P a p e r s  d i s c u s s i n g  a 
number of problems w h i c h  seem t o  a r i s e  i n  t h i s  f i e l d  and g i v i n g  
t h e  t e n t a t i v e  v iews  of t h e  Commission on some of them. T h i s  
i n t r o d u c t i o n  i s  i n t e n d e d  a s  a g e n e r p l  i n t r o d u c t i o n  t o  t h e  ser ies .  

3 .  I n  o r d e r  t o  keep t h i s  and subsequent  p a p e r s  t o  a manage- 
ab le  l e n g t h ,  and t o  make them comprehens ib le  t o  t h e  non- technica l  
reader, w e  have found it  n e c e s s a r y  t o  omit some matters  of  d e t a i l  
w h e r e  t h e i r  omiss ion  d o e s  n o t  a p p e a r  t o  a f f e c t  t h e  a rgument .  It 



w i l l ,  however ,  be  assumed t h a t  t h e  reader  has a bas ic  knowledge 
of  t h e  l a n d  l a w  and o f  t h e  w o r k i n g s  of  t h e  l and  r e g i s t r a t i o n  
sys t em.  We d o  n o t ,  t h e r e f o r e ,  p r o p o s e  t o  descr ibe t h e  sys t em 
i n  d e t a i l ,  b u t  when d e a l i n g  w i t h  spec i f ic  t o p i c s  r e f e r e n c e  w i l l ,  
w h e r e  a p p r o p r i a t e ,  be made t o  t h e  e x i s t i n g  l a w  and p r a c t i c e  a s  
i t  a f f e c t s  t h a t  t o p i c .  Nevertheless, i t  seems n e c e s s a r y  a t  t h e  

o u t s e t  t o  e x p l a i n  i n  v e r y  g e n e r a l  terns w h a t  l a n d  r e g i s t r a t i o n  
as  i t  a p p l i e s  i n  England  and Wales means,  p a r t i c u l a r l y  a s  t h e  

e x p r e s s i o n  " l a n d  r e g i s t r a t i o n "  i s ,  i n  t h i s  c o n t e x t ,  someth ing  
of a misnomer.  :Ye t h i n k  i t  i s  a l s o  n e c e s s a r y  t o  e x p l a i n  w h a t  

t h e  r eg i s t e r  i s ,  w h a t  i t  c o n t a i n s  and  who may i n s p e c t  i t .  

The n a t u r e  o f  t h e  system 

4 .  Despite t h e  t i t l e  Land R e g i s t r a t i o n  A c t ,  t h e  system here  
i s  n o t ,  i n  f a c t ,  one  of r e g i s t r a t i o n  of l a n d  but  o n e  of 
r e g i s t r a t i o n  o f  t i t l e s .  I n  r e l a t i o n  t o  any  p a r t i c u l a r  s i t e  
t h e r e  i s  o n l y  one  piece of l a n d  b u t  there  may be many i n t e r e s t s  
i n  i t . '  
s u b j e c t  t o  leases ,  e a s e m e n t s ,  p r o f i t s ,  m o r t g a g e s  and charges, 
r e s t r i c t i v e  c o v e n a n t s  and o t h e r  matters w h i c h  c o n s t i t u t e  i n t e r e s t s  
i n  t h e  l a n d .  Under o u r  r e g i s t r a t i o n  s y s t e m  t h e  p r i n c i p a l  
i n t e r e s t s  t h a t  a re  capable of  r e g i s t r a t i o n  u n d e r  separate and 
d i s t i n c t  t i t l e s  a r e  f r e e h o l d s  a n d  c e r t a i n  l e a s e h o l d s .  The s y s t e m  
i s  based on t h e  r e g i s t r a t i o n  of  l ega l  e s t a t e s  i n  land w h e t h e r  
f r e e h o l d  o r  l e a s e h o l d .  C e r t a i n  o t h e r  i n t e r e s t s  i n  l a n d  c a n  a l s o  
be regis tered,  s u c h  as  legal  r e n t c h a r g e s . 2  
these i n t e r e s t s  a s  " r eg i s t r ab le  i n t e r e s t s "  and t o  t h e  p r o c e s s  
of r e g i s t r a t i o n  o f  a n  i n t e r e s t  u n d e r  a s e p a r a t e  and d i s t i n c t  
t i t l e  a s  " s u b s t a n t i v e  r e g i s t r a t i o n " .  It  i s  t h e  t i t l e  t o  t h e  

l a n d  and n o t  t h e  l a n d  i t s e l f  t h a t  i s  registered. F o r  t h i s  

p u r p o s e  " l a n d f f  i n c l u d e s  b u i l d i n g s  o r  p a r t s  of  building^.^ 
r e s u l t  i s  t h a t  t h e  t i t l e  t o  e v e n  a p a r t  of a b u i l d j n g  (e .g .  a 

f l a t  o r  a c e l l a r )  may be s e p a r a t e l y  registered. T h e  p r o p r i e t o r  

I n  a d d i t i o n  t o  t h e  f r e e h o l d  i n t e r e s t ,  t h e  l a n d  may b e  

We w i l l  refer  t o  

The  

1 .  I n  t h i s  P a p e r ,  r e f e r e n c e s  t o  " i n t e r e s t s "  i n  l a n d  i n c l u d e ,  
w h e r e  a p p r o p r i a t e ,  r e f e r e n c e s  t o  "es ta tes t f  i n  l a n d .  

2 .  A p p l i c a t i o n  may a l s o  be made f o r  r e g i s t r a t i o n  of manors ,  
advowsons,  and  mines  a n d  m i n e r a l s  severed from t h e  l a n d .  

3 .  Land R e g i s t r a t i o n  A c t  1925, s , 3 ( v i i i ) .  
2 
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of a registered t i t l e  i s  i s s u e d  w i t h  a land c e r t i f i c a t e  which ,  
among o t h e r  t h i n g s ,  c e r t i f i e s  t h a t  " t h e  land  d e s c r i b e d "  i n  t h e  

c e r t i f i c a t e  i s  registered a t  H.M. Land R e g i s t r y .  4 

R e g i s t r a t i o n  of t i t l e :  i t s  h i s t o r y  and o b j e c t i v e s  

5. R e g i s t r a t i o n  of t i t l e  w a s  f i r s t  i n t r o d u c e d  i n  England and 
Wales by t h e  Land R e g i s t r y  A c t  1862 f o l l o w i n g  t h e  recommendations 
of  a Royal  Commission which r e p o r t e d  i n  1857.5 
t o t a l  f a i l u r e  f o r  a y a r i e t y  of r e a s o n s .  The most  i m p o r t a n t  was 
p robab ly  t h a t  a t i t l e  c o u l d  on ly  be registered i f  it w a s  
impeccable  b o t h  as  t o  matters o f  t i t l e  and a s  t o  t he  i d e n t i t y  
of t h e  l and  comprised i n  i t ,  t h e  Regis t rar  h a v i n g  l i t t l e  o r  no 
d i s c r e t i o n  i n  t h e  matter.6 
i n  l a t e r  l e g i s l a t i o n  and t h e  s y s t e m  a s  we now know i t  w a s  
e s t ab l i shed  by t h e  Land T r a n s f e r  A c t s  of 1875 a n d  1897. A s  p a r t  
of t h e  1925 p r o p e r t y  l e g i s l a t i o n  t h o s e  A c t s  w e r e  c o n s o l i d a t e d  
and amended by t h e  Land R e g i s t r a t i o n  A c t  1925 which ,  w i t h  t h e  

amending A c t s  o f  1936 and 1966, c o n t a i n s  t h e  p r e s , e n t  s t a t u t o r y  
p r o v i s i o n s  on t h e  s u b j e c t .  I n  t h i s  and subsequen t  pape r s  t h e  

Land R e g i s t r a t i o n  A c t  1925 i s  ,referred t o  as " t h e  A c t "  a n d ,  
u n l e s s  a n o t h e r  A c t  i s  ment ioned ,  r e f e r e n c e s t o  s e c t i o n  numbers 
are  t o  s e c t i o n s  i n  t h e  1925 A c t .  The l a w  and p r a c t i c e  o f  land  
r e g i s t r a t i o n  are a l s o  governed by r u l e s  made u n d e r  s e c t i o n  144 
which  have t h e  same f o r c e  a s  i f  e n a c t e d  i n  t h e  A c t .  The Land 
R e g i s t r a t i o n  R u l e s  1925 (referred t o  i n  t h i s  P a p e r  a s  " t h e  Rules")  
a re  t h e  p r i n c i p a l  se t  of r u l e s  and these have been  fo l lowed  by 
o t h e r s  made i n  1956, 1964, 1967 and 1969. 

6 .  Impor t an t  f a c t o r s  which must be borne i n  mind i n  a n y  
c o n s i d e r a t i o n  of o u r  l and  r e g i s t r a t i o n  system are  t h e  p u r p o s e s  
f o r  which  it w a s  conce ived  and t h e  o b j e c t i v e s  o f  t h o s e  upon 
whose recommendation it w a s  se t  up .  Those p u r p o s e s  and 

The  r e s u l t  was 

These and o t h e r  defects were remedied 

~~ ~~ ~ ~~ ~~ 

4. Bound up i n  t h e  c e r t i f i c a t e  i s  a n  o f f i c i a l  copy of t h e  e n t r i e s  
i n  t h e  regis ter  of t h e  t i t l e  and of t h e  o f f i c i a l  t i t l e  p l a n .  

5. Repor t  on the  R e g i s t r a t i o n  of T i t l e  w i t h  reference t o  t h e  S a l e  
and T r a n s f e r  of Land. ( 1857) .  

6 .  Fo r  a d e t a i l e d  a n a l y s i s  of t h e  r e a s o n s  f o r  t he  f a i l u r e  of t h e  
sys tem i n t r o d u c e d  by t h e  1862 A c t  see t h e  Repor t  of t h e  Royal 
Commission a p p o i n t e d  t o  c o n s i d e r  t h e  mat ter .  (Repor t  o n  t h e  
o p e r a t i o n  of  t h e  Land T r a n s f e r  A c t  (1870))  . 
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o b j e c t i v e s  were summed up by a former  Ch ie f  Land R e g i s t r a r  as 
f o l l o w s  : - 7 

"They8 dec ided ,  and t h e  wisdom of  t h e i r  d e c i s i o n  
h a s  neve r  been c h a l l e n g e d ,  t h a t  t h e  A c t  i n t r o d u c -  
i n g  r e g i s t r a t i o n  of  t i t l e  should be conf ined  t o  
making changes i n  t h e  machinery of  conveyancing 
merely.  The a l t e r n a t i v e  of i n t r o d u c i n g  s u b s t a n t i v e  
changes a p p l i c a b l e  t o  registered l and  o n l y ,  so  
t h a t  t h e  s u b s t a n t i v e  l a w  a f f e c t i n g  registered land  
would d i f f e r  from t h a t  a f f e c t i n g  u n r e g i s t e r e d  l a n d ,  
w a s  re jec ted .  They adopted  t h e  r o o t  p r i n c i p l e  
t h a t  t h e  regis ter  should be a s u b s t i t u t e  f o r  t i t l e  
deeds and n o t h i n g  more t h a n  a s u b s t i t u t e ;  t h a t  
t h e  regis ter  shou ld  reveal  w h a t  w a s  r e v e a l e d  i n  
t h e  t i t l e  d e e d s ,  b u t  t h a t  n o t h i n g  n o t  shown i n  
t h e  deeds shou ld  be shown by t h e  register." 

R e g i s t r a t i o n  of l a n d  

7. It  has sometimes been sugges t ed  t h a t  t h e  e x i s t i n g  system 
of r e g i s t r a t i o n  of  t i t l e s  shou ld  be r e p l a c e d  by a s y s t e m  of 
r e g i s t r a t i o n  of l a n d .  R e g i s t r a t i o n  of  land  i n  t h a t  c o n t e x t  
would,  we  e n v i s a g e ,  i n v o l v e  some p rocedure  under  w h i c h  e v e r y t h i n g  
though t  t o  be r e l e v a n t  t o  a p iece  of land  and t h e  b u i l d i n g s  on  i t  
from a conveyancing p o i n t  of  view would be recorded  i n  a s i n g l e  
regis ter .  Such a s u g g e s t i o n ,  i n v o l v i n g  a s  it does  a r a d i c a l  
change i n  t h e  e x i s t i n g  l a w  and p r a c t i c e ,  would c l e a r l y  need ve ry  
c a r e f u l  s tudy .  The Government a re  committed t o  e x t e n d i n g  t h e  

sys tem i n  i t s  p r e s e n t  form t o  t h e  whole o f  England and  Wales a s  
soon a s  p o s s i b l e  and t h e  R e g i s t r y  h a s  o r g a n i s e d  i t s  r e s o u r c e s  
a c c o r d i n g l y .  We do n o t ,  t h e r e f o r e ,  t h i n k  t h a t  t h e  p r e s e n t  i s  a n  
a p p r o p r i a t e  t i m e  t o  i n t r o d u c e  fundamenta l  changes which  could  
o n l y  serve t o  d e l a y  t h e  sp read  of compulsory r e g i s t r a t i o n .  When 
compulsory r e g i s t r a t i o n  of  t i t l e  h a s  been i n  f o r c e  throughout  
t h e  c o u n t r y  f o r  some t i m e  and t h e  m a j o r i t y  of reg is t rab le  t i t l e s  
are  r e g i s t e r e d  - which w i l l  i n e v i t a b l y  be a long  t i m e  ahead - 
c o n s i d e r a t i o n  cou ld  b e  g i v e n  t o  t h e  p o s s i b i l i t y  of a change t o  
r e g i s t r a t i o n  of l a n d .  There i s  n o t h i n g  i n  t h e  e x i s t i n g  p r o c e d u r e s  
w h i c h ,  so f a r  as  we  c a n  see, would p r e v e n t  such a change a t  some 
f u t u r e  t i m e .  

7. S i r  John  Stewart-Wallace.  P r i n c i p l e s  of Land R e g i s t r a t i o n  

8.  The  members of t h e  1857 Royal  Commission. 
(1937) P.33. 
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Deeds regist  r a t  i o n  d i s t i n g u i s h e d  

8. R e g i s t r a t i o n  of t i t l e s  must be d i s t i n g u i s h e d  from r e g i s t r a t i o n  
of deeds.  Tha t  i s  a sys tem unde r  wh ich  conveyancing  i s  carr ied 
o u t  i n  t h e  t r a d i t i o n a l  way b u t  p a r t i c u l a r s  of t h e  most i m p o r t a n t  
d e a l i n g s ,  such a s  conveyances and mor tgages ,  a r e  recorded  i n  a 
r e g i s t r y .  R e g i s t r a t i o n  of deeds  f o r m e r l y  a p p l i e d  i n  Middlesex  
and Yorksh i r e  and s t i l l  a p p l i e s  i n  S c o t l a n d  and Northern I r e l a n d .  
I t  was f i n a l l y  a b o l i s h e d  i n  Middlesex  by t h e  Middlesex  Deeds A c t  
1940, The Law of  P r o p e r t y  A c t  1969 p r o v i d e s  f o r  t h e  c l o s u r e ,  by 
stages,  of t h e  Yorksh i r e  Deeds Regis t r ies  a s  and  when compulsory 
r e g i s t r a t i o n  of t i t l e  i s  extended  t o  land  w i t h i n  t h e i r  j u r i s d i c t i o n .  9 

The C o n t e n t s  of t h e  Regis ter  

9 .  The  r eg i s t e r  k e p t  by t h e  Land R e g i s t r y  c o n s i s t s  of a 
c o l l e c t i o n  of s e p a r a t e  reg is te rs  ( o f  which t he re  a re  more t h a n  
three  m i l l i o n )  each  r e l a t i n g  t o  t h e  t i t l e  t o  a p a r t i c u l a r  
r e g i s t r a b l e  i n t e r e s t  s u b s i s t i n g  i n  a p a r t i c u l a r  p i e c e  of l a n d .  
Each  of t h e  separate regis ters  i s  i t s e l f  d i v i d e d  i n t o  three p a r t s :  
t h e  P r o p e r t y  Regis ter ,  t h e  P r o p r i e t o r s h i p  Register and  t h e  Charges 
Regis ter .  l o  

i n  pa rag raph  75 below, t h e  on ly  p e r s o n s  who may i n s p e c t  a n y  p a r t  
of t h e  reg is te r  and f i l e d  documents referred t o  o n  the  register 
a re  t h e  p r o p r i e t o r s  of t h e  land  or any  cha rge  o r  incumbrance on 
t h e  l and  and p e r s o n s  whom t h e y  o r  t h e  c o u r t  may a u t h o r i s e .  

S u b j e c t  t o  l i m i t e d  e x c e p t i o n s ,  w h i c h  a r e  re fer red  t o  

1 1  

10. The P r o p e r t y  Register c o n t a i n s  a v e r b a l  d e s c r i p t i o n  o f  t h e  

l a n d  and a d e s c r i p t i o n  by r e f e r e n c e  t o  a p l a n .  A p lan  i s  r e q u i r e d  
i n  a l l  c a s e s .  T h e  P r o p e r t y  Regis ter  a l s o  c o n t a i n s  such n o t e s  a s  
have t o  be e n t e r e d  r e l a t i n g  t o  mines  and m i n e r a l s ,  easements  and 
o t h e r  a p p u r t e n a n t  r i gh t s .  I f  t h e  t i t l e  i s  l e a s e h o l d ,  br ief  

9.  The  c l o s u r e  of a Y o r k s h i r e  Deeds R e g i s t r y  may t a k e  p l a c e  sooner  
i f ,  a t  t h e  r e q u e s t  o f  t h e  County Counc i l ,  t h e  Lord C h a n c e l l o r  
so d i r ec t s .  (Law o f  P r o p e r t y  A c t  1969, s . 1 6 ( 3 ) ) .  

10. The t e r m  "register" i s  used  i n  t h e  A c t  i n  s e v e r a l  s e n s e s .  I t  
i s  used t o  d e n o t e  t h e  whole reg is te r  and a l s o  t h e  separate 
regis ter  of each t i t l e .  I n  a d d i t i o n  t h e  s u b d i v i s i o n s  of t h e  
registers of each t i t l e  a re  c a l l e d  reg is te rs .  (We dea l  w i t h  
t h i s  l a t e r  i n  P a r t  E be low) .  

1 1 .  s . 112 .  
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p a r t i c u l a r s  of t h e  lease are shown i n c l u d i n g  i t s  da te ,  term, t h e  

r e n t  p a y a b l e  unde r  i t  and t h e  amount of any premium p a i d .  The 
l e a s e  i t se l f  remains  a n  e s s e n t i a l  document of t i t l e .  Where t h e  

t i t l e  re la tes  t o  a r e n t c h a r g e ,  t h e  P r o p e r t y  Register w i l l  c o n t a i n  
p a r t i c u l a r s  of t h e  document u n d e r  which it  w a s  c rea ted ,  t h e  

amount of  t h e  r e n t  and t h e  d a t e s  on which it  i s  p a y a b l e ,  and t h e  
p r o p e r t y  on which it i s  charged .  

1 1 .  I n  t h e  P r o p r i e t o r s h i p  Register are inc luded  t h e  name and 
address of  t h e  r e g i s t e r e d  p r o p r i e t o r ,  t h e  date of r e g i s t r a t i o n  
and t h e  p r i c e  o r  v a l u e .  The n a t u r e  of t h e  t i t l e ,  t h a t  i s ,  
w h e t h e r  i t  i s  a b s o l u t e ,  good l e a s e h o l d ,  p o s s e s s o r y  o r  q u a l i f i e d ,  
i s  shown, as a l s o  are matters  which  may a f f e c t  t h e  r i g h t  of t h e  

p r o p r i e t o r  t o  dea l  w i t h  t h e  l a n d ,  such  as  c a u t i o n s ,  r e s t r i c t i o n s  
and i n h i b i t i o n s .  

1 2 .  The o t h e r  p a r t  of t h e  register - t h e  Charges Register - 
c o n t a i n s ,  i n  g e n e r a l ,  p a r t i c u l a r s  of  mor tgages  and f i n a n c i a l  
charges, l i e n s ,  n o t i c e s  of leases and e n t r i e s  r e l a t i n g  t o  o t h e r  
ma t t e r s  a d v e r s e l y  a f f e c t i n g  t h e  l and ,  such  a s  r e s t r i c t i v e  
covenan t s ,  a d v e r s e  easements  and  r e n t c h a r g e s .  

S u b s t a n t i v e  r e g i s t r a t i o n  d i s t i n g u i s h e d  from n o t i n g  on 
t h e  register 

13.  I n  t h e  p r e c e d i n g  pa rag raphs ,  w e  have referred t o  the  
i n t e r e s t s  which  a re  c a p a b l e  o f  s u b s t a n t i v e  r e g i s t r a t i o n  and t h e  
form and t h e  c o n t e n t s  of t h e  regis ter  i n  which t h e y  are  reco rded .  
Some regis t rable  i n t e r e s t s ,  however, such  as  l e a s e s  a n d  r e n t -  
charges, i n  a d d i t i o n  t o  be ing  registrable i n  t h e i r  own r i g h t ,  

need t o  be brought  t o  t h e  a t t e n t i o n  of t h o s e  who are concerned 
w i t h  t h e  t i t l e s  t o  t h e  i n t e r e s t s  o u t  of which they  w e r e  c rea ted .  
T h i s  i s  normal ly  achieved by t h e  s u b o r d i n a t e  i n t e r e s t  be ing  
no ted  i n  t h e  regis ter  o f  t h e  t i t l e  t o  t h e  s u p e r i o r  i n t e r e s t .  
Thus,  a lease w i l l  be no ted  i n  t h e  Charges  Register o f  t h e  

, f r e e h o l d  o r  s u p e r i o r  l e a s e h o l d  t i t l e  i n  cases where such t i t l e  
i s  i t  self registered, 
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I n t e r e s t s  not capable of  s u b s t a n t i v e  r e g i s t r a t i o n  

1 I+ . I n t e r e s t s  which are no t  t hemse lves  c a p a b l e  of  s u b s t a n t i v e  
r e g i s t r a t i o n  are  t rea ted  f o r  land  r e g i s t r a t i o n  purposes  i n  a 
number of d i f f e r e n t  ways. Such i n t e r e s t s  i n c l u d e : -  

( a )  Mortgages and  Charges 

Mortgages and legal  charges of regis tered l a n d  
a re  i n  t h i s  respect t rea ted  a s  b e i n g  i n  a 
c a t e g o r y  by themselves. They a r e  n o t  " r e g i s t r a b l e  
i n t e r e s t s "  i n  t h e  s e n s e  i n  which w e  have used  
t h a t  e x p r e s s i o n  above,  s i n c e  they  a re  n o t  
c a p a b l e  of s u b s t a n t i v e  r e g i s t r a t i o n  as  s e p a r a t e  
and  d i s t i n c t  t i t l e s .  Nevertheless,  a n  e n t r y  
showing t h e  charge and t h e  name of  i t s  
p r o p r i e t o r  has  t o  be made i n  t h e  regis ter  of  t h e  

t i t l e  t o  t h e  l a n d  which  i t  a f f e c t s  and t h e  

charge i s  t h e n  sa id  t o  b e  "registered".  ' *  
p r o p r i e t o r  of t h e  charge i s  i s s u e d  w i t h  a 
charge c e r t i f i c a t e  ( w i t h  t h e  o r i g i n a l  cha rge  
annexed)  a s  ev idence  of t h e  f a c t  t h a t  h i s  

charge has been registered and of h i s  t i t l e  
t o  t h a t  c h a r g e .  Whi le  t he  cha rge  i s  s u b s i s t i n g  
t h e  l and  c e r t i f i c a t e  i s  r e t a i n e d  i n  t h e  

R e g i s t r y .  

T l i e  

( b )  O v e r r i d i n g  I n t e r e s t s  13 

These a re  i n t e r e s t s  wh ich  b ind  t h e  l and  (and 
even  a p u r c h a s e r  f o r  v a l u e  who h a s  no n o t i c e  
of them)  w i t h o u t  having  t o  be mentioned on t h e  

Register . l 4  

i n t e r e s t  a r e  t h e  r igh ts  of o c c u p i e r s ,  r i g h t s  
a c q u i r e d  o r  i n  t h e  c o u r s e  of a c q u i s i t i o n  u n d e r  
t h e  L i m i t a t i o n  A c t s ,  c e r t a i n  easemen t s  and 

Inc luded  i n  t h i s  c a t e g o r y  of 

1 2 .  s . 2 6 .  
13. O v e r r i d i n g  i n t e r e s t s  w i l l  be c o n s i d e r e d  i n  a l a t e r  p a p e r  i n  

14. An o v e r r i d i n g  i n t e r e s t  ceases t o  be such i f  i t  is  e n t e r e d  
t h i s  se r ies .  

on t h e  register.  ( S e e  s . 3 ( x v i ) ) .  
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p r o f i t s ,  l o c a l  l a n d  c h a r g e s  and c e r t a i n  leases 
g r a n t e d  f o r  terms of  21 y e a r s  o r  less .  

Minor I n t e r e s t s  

These are ,  b road ly  speak ing ,  a l l  i n t e r e s t s  i n  
registered l a n d  o t h e r  t h a n  r e g i s t r a b l e  i n t e r e s t s ,  
mor tgages  and legal  charges and o v e r r i d i n g  
i n t e r e s t s .  They f a l l  i n t o  two classes. The 
f i r s t  compr i se s  t h o s e  i n t e r e s t s  which w i l l  be 

ove r reached  on a sale and w i l l  n o t  bind a 
p u r c h a s e r .  T h i s  c lass  i n c l u d e s  t h e  i n t e r e s t s  

le of b e n e f i c i a r i e s  under .  a t r u s t  which, u n d e r  t 
g e n e r a l  l a w ,  do  n o t  b ind  t h e  l a n d  i t s e l f  b u t  
o n l y  t h e  p roceeds  o f  sa le .  l 5  The o t h e r  c lass  
compr i se s  minor  i n t e r e s t s  wh ich  w i l l  b ind  a 
p u r c h a s e r  i f  t h e y  are p r o t e c t e d  by a n  
a p p r o p r i a t e  e n t r y  on  t h e  regis ter ,  e.g., 
c o n t r a c t s  and o p t i o n s  t o  p u r c h a s e  land  and  
a l s o  r e s t r i c t i v e  covenan t s .  l 6  
a n o t h e r  c l a s s  of minor i n t e r e s t s  c o n s i s t i n g  
of a l l  t h o s e  r igh ts  and i n t e r e s t s  ( e x c e p t  
o v e r r i d i n g  i n t e r e s t s )  wh ich  are  capab le  of 

There i s  a l s o  

be ing  r e g i s t e r e d  o r  p r o t e c t e d  on t h e  register 
b u t  wh ich  have n o t  been so registered o r  
p r o t e c t e d .  Thus a l l  a u t h o r i s e d  d i s p o s i t i o n s  
made by t h e  r e g i s t e r e d  p r o p r i e t o r  are 
inc luded  i n  t h i s  c lass  u n t i l  t h e  n e c e s s a r y  
s t e p s  have  been t a k e n  t o  give effect  t o  them 
on t h e  regis ter .  U n t i l  t h e  d i s p o s i t i o n  i s  
r e g i s t e r e d  t h e  legal e s t a t e  remains i n  t h e  
r e g i s t e r e d  p r o p r i e t o r .  

15.  I n  r e l a t i o n  t o  u n r e g i s t e r e d  l a n d ,  t h i s  class of  minor  i n t e r e s t  
co r re sponds  t o  some e x t e n t  w i t h  t h o s e  i n t e r e s t s  t h a t  are 
"behind  t h e  c u r t a i n "  and t h u s  c a p a b l e  of  be ing  ove r reached  
on a sale.  

16. T h i s  c l a s s  of minor  i n t e r e s t  roughly  c o r r e s p o n d s  w i t h  i n t e r e s t s  
which ,  i f  t h e y  a f fec t  u n r e g i s t e r e d  l a n d ,  r e q u i r e  r e g i s t r a t i o n  
as  land  charges unde r  s.10 of t h e  Land Charges A c t  1925. 
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G e n e r a l  o p i n i o n  of  t h e  sys t em 

15. A s  a means of r e g i s t e r i n g  t i t l e s ,  t h e  e x i s t i n g  sys tem,  by 
and l a r g e ,  seems t o  work w e l l .  T h a t  view i s  confirmed by t h e  

overwhelming m a j o r i t y  of o u r  c o r r e s p o n d e n t s .  T h e  f o l l o w i n g  
passage  from a l e t t e r  from one of  t h e m  p u t s  a view w i t h  w h i c h ,  
i t  i s  t h o u g h t ,  f e w  who have had much e x p e r i e n c e  would disagree:- 

"We would say  t h a t  t h e  r e g i s t r a t i o n  sys t em as i t  
now e x i s t s  i s  soundly  conce ived .  T h a t  d o e s  not  
mean t h a t  i t  works p e r f e c t l y  i n  a l l  c i r c u m s t a n c e s ,  
nor  does  i t  n e c e s s a r i l y  mean t h a t  i t  i s  t h e  bes t  
sys tem t h a t  cou ld  be d e v i s e d  today  i f  one  were 
making a f r e s h  s t a r t .  I f  there  are b road  and 
g e n e r a l  de fec t s  i n  t h e  sys tem - o r  f e a t u r e s  t h a t  
appea r  a s  de fec t s  - t hey  a r e  o f t e n  no t  so much 
i n h e r e n t  i n  t h e  r e g i s t r a t i o n  system a s  defects 
( i f  i t  i s  c o r r e c t  so t o  descr ibe t h e m )  ca r r i ed  
o v e r  i n t o  t h e  sys tem from t h e  s u b s t a n t i v e  l a w .  
Moreover,  f e a t u r e s  t h a t  are  made t o  appear as 
defec ts  of t h e  system are  sometimes g i v e n  t h a t  
appearance  on ly  through t h e  making of e x a g g e r a t e d  
c la ims f o r  t h e  sys tem i t s e l f . "  

16. Some of o u r  c o r r e s p o n d e n t s  have t a k e n  u s  t o  t a s k  f o r  d e a l i n g  
a t  a l l  w i t h  t h e  s u b j e c t  of l and  r e g i s t r a t i o n  b e f o r e  d e a l i n g  w i t h  

t h e  s u b s t a n t i v e  l and  l a w  and have  accused  u s  of  " p u t t i n g  t h e  c a r t  
b e f o r e  t h e  ho r se"  i n  so doing .  Our e n q u i r i e s  have, however,  shown 
t h a t  there  a r e  a r e a s  i n  which r e fo rm of  t h e  l a w  r e l a t i n g  t o  land 
r e g i s t r a t i o n  a p p e a r s  t o  be needed and i t  would be wrong, we  t h i n k ,  
t o  ho ld  up c o n s i d e r a t i o n  of these ,  pending some o t h e r  and  
n e c e s s a r i l y  more p r o t r a c t e d  i n v e s t i g a t i o n  of t h e  land l a w  
g e n e r a l l y .  I n  t h i s  and subsequen t  p a p e r s  we t h e r e f o r e  d i s c u s s  
v a r i o u s  a s p e c t s  o f  t h e  l a w  a p p l i c a b l e  t o  registered land  and 

. s u g g e s t  c e r t a i n  re forms w h i c h  w e  t h i n k  could u s e f u l l y  be made now. 
T h e s e  a re  p u t  forward  on t h e  a s sumpt ion  t h a t  b o t h  t h e  e x i s t i n g  
system of land  r e g i s t r a t i o n  and t h e  land law remain  s u b s t a n t i a l l y  
i n  t h e i r  p r e s e n t  form. 

Top ics  t o  be d i s c u s s e d  

17. The t o p i c s  d i s c u s s e d  i n  t h i s  series of p a p e r s  do n o t  f a l l  
i n t o  any l o g i c a l  o r d e r .  The  i m p o r t a n t  t h i n g  i n  o u r  v iew i s  t o  
p r e s e r v e  t h e  b a l a n c e  between t h e  p a p e r s  and t o  make t h e m  a s  
d i g e s t i b l e  a s  we  c a n ,  Ne s h a l l ,  t h e r e f o r e ,  deal w i t h  t h e  t o p i c s  
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i n  t h e  o r d e r  w h i c h  seems most c o n v e n i e n t  t o  t h e  reader, a n d  we 
s t a r t  by c o n s i d e r i n g  w h a t  t i t l e s  should  be capab le  o f  r e g i s t r a t i o n .  

18. N o  problems a r i se  i n  t h i s  c o n t e x t  i n  r e l a t i o n  t o  f r e e h o l d s .  
The owner of t h e  fee  s imple  i n  l a n d  i s ,  a s  n e a r l y  a s  E n g l i s h  l a w  
p e r m i t s ,  t h e  owner of t h a t  l a n d  and his t i t l e  i s  n e c e s s a r i l y  t h e  

most f fample1f17 of t h e  r e g i s t r a b l e  i n t e r e s t s  i n  t h e  l a n d  
r e g i s t r a t i o n  system. I n  r e l a t i o n  t o  l e a s e h o l d s ,  however,  a number 
o f  problems a r i se  and i n  t h e  n e x t  p a r t  o f  t h i s  Pape r ,  P a r t  B ,  w e  
d e a l  w i t h  r e g i s t r a b i l i t y  of leases. S i n c e  t h e  e x i s t i n g  l a w  and 
p r a c t i c e  on t h a t  t o p i c  are  both  complex a n d ,  i n  some r e s p e c t s ,  
c o n f u s i n g ,  we have though t  it conven ien t  t o  p r e p a r e  some t a b l e s ,  
showing o n  one s i d e  t h e  p r e s e n t  l a w  and o n  t h e  o t h e r  t h e  e f fec t  
of  o u r  t e n t a t i v e  p r o p o s a l s  as  t o  i t s  re form.  Refe rence  t o  these 
tab les  which  w i l l  be found immediately a f t e r  pa rag raph  49 may be 

o f  a s s i s t a n c e  i n  a m p l i f y i n g  what  i s  s a i d  i n  t h e  t e x t  o f  P a r t  B .  

19. I n  P a r t  C we c o n s i d e r  c e r t a i n  o t h e r  q u e s t i o n s  i n  r e l a t i o n  
t o  l e a s e h o l d  i n t e r e s t s .  P a r t  D c o v e r s  a d i f f e r e n t  q u e s t i o n ,  t h e  

e x t e n t  t o  wh ich  t h e  register shou ld  be open t o  p u b l i c  i n s p e c t i o n .  
I n  P a r t  E we  draw a t t e n t i o n  t o  t h e  p o s s i b l e  c o n f u s i o n  w h i c h  c a n  
be  caused  by t h e  u s e  o f  t h e  e x p r e s s i o n  f f regis terf '  i n  t h e  A c t  and 
Ru les  i n  more t h a n  one s e n s e .  

20. A t  t h e  end of each p a r t  we s e t  o u t  t h e  p r o v i s i o n a 1  
c o n c l u s i o n s  upon which  we would l i k e  t o  o b t a i n  comments. 
A combined summary i s  s e t  o u t  i n  P a r t  F o f  t h e  Paper  a t  pages 
56 t o  6 1 .  

PART B. THE REGISTRABILITY OF LEASES 

21 .  Almost a l l  of o u r  c o r r e s p o n d e n t s  t hough t  t h a t  t h e  manner 
i n  which t h e  r e g i s t r a b i l i t y  o f  leases and t h e  p r o t e c t i o n  of t h e  

r igh ts  of  t e n a n t s  are  t reated u n d e r  t h e  A c t  i s  u n s a t i s f a c t o r y  
and t h a t  changes i n  t h e  l a w  were p robab ly  d e s i r a b l e .  W e  agree 
w i t h  t h a t  view and c o n s i d e r  t h a t  t h i s  i s  a f i e l d  i n  which  t h e  

l a w  cou ld  and should  be s i m p l i f i e d .  W e  p ropose  t o  d i s c u s s  t h e  

17. See  Megarry and Wade. The Law of Real P r o p e r t y ,  3 r d  ed . ,  p.68. 
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r e g i s t r a b i l i t y  of  l e a s e s  and t h e  p r o t e c t i o n  o f  t h e  r i g h t s  of 
t e n a n t s  under  t h r e e  heads:-  

I The  s u b s t a n t i v e  r e g i s t r a t i o n  of l e a s e h o l d  
t i t l e s  

I1 The n o t i n g  of  leases on t h e  r eg i s t e r  of t h e  

s u p e r i o r  t i t l e  

I11 Leases and t h e  r i g h t s  of t e n a n t s  as  over-  
r i d i n g  i n t e r e s t s  

I THE SUBSTANTIVE REGISTRATION OF LEASEHOLD TITLES 

22.  By s u b s t a n t i v e  r e g i s t r a t i o n ,  i n  t h i s  c o n t e x t ,  we  mean t h e  

r e g i s t r a t i o n  o f  t h e  t i t l e  t o  a lease a s  a s e p a r a t e  t i t l e  w i t h  a 
d i s t i n c t i v e  t i t l e  number. A s  a mat ter  of l a w  s u b s t a n t i v e  
r e g i s t r a t i o n  of a l e a s e h o l d  t i t l e  d o e s  n o t ,  of i t s e l f ,  b r i n g  t h e  

f a c t  t h a t  the  lease has been  g r a n t e d  o r  registered on t o  t h e  
reg is te r  of t h e  r e v e r s i o n a r y  t i t l e .  T h a t  i s  achieved by a 
d i f f e r e n t  p r o c e s s ,  namely, n o t i n g  t h e  lease on the reg is te r  of 
t h e  s u p e r i o r  t i t l e .  On a n  a p p l i c a t i o n  t o  reg is te r  a new lease 
where  t h e  s u p e r i o r  t i t l e  i s  registered, the  R e g i s t r y  w i l l  
a u t o m a t i c a l l y  n o t e  t h e  lease on the register of t h a t  t i t l e .  18 

THE EXISTING LAW AND PRACTICE 

(i) Where t h e  r e v e r s i o n a r y  t i t l e  i s  registered when 
t h e  lease i s  g r a n t e d .  (Compulsory o r  non- 
compu 1 s0r .y  a rea s) 

23. The  g r a n t  of a lease of registered l a n d ,  w h e t h e r  o r  n o t  
t h e  l a n d  i s  i n  a compulsory area,  i s  f o r  t h e  p u r p o s e s  of t h e  

A c t ,  a d i s p o s i t i o n  of registered l a n d  and it must,  i f  t h e  l e a s e  
i s  g r a n t e d  f o r  a t e r m  of  more t h a n  21 y e a r s ,  b e  registered o r ,  

19 t o  u s e  t h e  wording  of t h e  A c t ,  be completed by r e g i s t r a t i o n .  

18. r . 4 6 .  
19. s . 1 9 ( 2 )  ( f r e e h o l d s ) .  s . 2 2 ( 2 )  ( l e a s e h o l d s ) .  

1 1  



( i i )  Where t h e  r e v e r s i o n a r y  t i t l e  i s  u n r e g i s t e r e d  
when t h e  l e a s e  i s  g r a n t e d  

( a )  I n  a compulsory area 

( 1 )  A lease g r a n t e d  f o r  a term of 40 or  
more y e a r s  must be r e g i s t e r e d  a s  
a l s o  - must a lease when i t  i s  

. a s s i g n e d  on sale a t  a t i m e  when it 
has n o t  l ess  t h a n  40 y e a r s  t o  run .  2 0  

( 2 )  A lease g r a n t e d  f o r  a t e r m  of more 
t h a n  21 b u t  less than  40 y e a r s  
be regis tered,  a s  a l s o  may a lease 
when i t  i s  a s s i g n e d  o n  sale a t  a 
t i m e  when it h a s  l e s s  t h a n  40 b u t  
more t h a n  21 y e a r s  t o  run .  21 

( b )  I n  a non-compulsory area 

Where t h e  r e v e r s i o n a r y  t i t l e  i s  u n r e g i s t e r e d  
no a p p l i c a t i o n  w i l l  u s u a l l y  be e n t e r t a i n e d  
t o  regis ter  a lease of any k ind .  22 

(iii) Leasehold i n t e r e s t s  which may n o t  be registered 

24. An agreement  f o r  a lease i s  n o t  c a p a b l e  of  s u b s t a n t i v e  
r e g i ~ t r a t i o n , ~ ~  nor  i s  a lease which c o n t a i n s  a n  a b s o l u t e  
p r o h i b i t i o n  a g a i n s t  a l i e n a t i o n  i n t e r  v i v o s .  24 Under t h e  A c t ,  
a lease which h a s  21 o r  less y e a r s  unexp i red  i s  i n c a p a b l e  of  
r e g i ~ t r a t i o n ~ ~  a s  a l s o  i s  one which  w a s  g r a n t e d  f o r  a term of 

20. s.123. 
21. s . 8 (1 ) (a ) .  
22. T h i s  has been t h e  p o s i t i o n  s i n c e  t h e  coming i n t o  f o r c e  of 

t h e  Land R e g i s t r a t i o n  A c t  1966. (s. l ( 2 ) ) .  An example of 
a case where v o l u n t a r y  r e g i s t r a t i o n  o f  t i t l e  i n  a non- 
compulsory area w i l l  s t i l l  be e n t e r t a i n e d  i s  where t h e  
deeds  w e r e  d e s t r o y e d  by enemy a c t i o n  d u r i n g  t h e  Second 
World War. 

2 3 .  ss. 2 ( 1 )  and S ( l ) ( b ) .  (See  a l s o  p a r a .  37 below) .  
24. s . 8 ( 2 ) .  
25. s . 8 ( 1 ) ( a ) .  

12 



21 y e a r s  o r  less .  26 
c i r c u m s t a n c e s ,  a l l o w  t h e  r e g i s t r a t i o n  of a lease o r i g i n a l l y  
g r a n t e d  f o r  more t h a n  21 y e a r s  n o t w i t h s t a n d i n g  t h a t ,  a t  t h e  

r e l e v a n t  t i m e ,  it h a s  o n l y  21 y e a r s  o r  less t o  run .  

The Registrar w i l l ,  however, i n  c e r t a i n  

27 

SUGGESTIONS FOR REFORM 

Genera l  C o n s i d e r a t i o n s  

A s  has a l r e a d y  been p o i n t e d  o u t , 2 8  t h e  E n g l i s h  l a n d  25. 
r e g i s t r a t i o n  system i s  concerned w i t h  the  machinery of 
conveyancing.  I t  i s  t h e r e f o r e  d e s i g n e d  p r i m a r i l y  t o  f a c i l i t a t e  
and s i m p l i f y  t h e  t r a n s f e r  of i n t e r e s t s  i n  land and d e a l i n g s  i n  
them,  i n  p a r t i c u l a r  by r e n d e r i n g  unnecessa ry  t h e  r e p e a t e d  
i n v e s t i g a t i o n  of  t h e  t i t l e  t o  t he  same i n t e r e s t  i n  t h e  same 
p i e c e  of l a n d .  Accord ing ly ,  t h e  b e n e f i t s  of t h e  system 
c o n f e r r e d  by s u b s t a n t i v e  r e g i s t r a t i o n  are  no t  so g r e a t  i n  
r e l a t i o n  t o  leases a s  t h e y  a re  i n  r e l a t i o n  t o  f r e e h o l d s .  

For  examp l e  : - 
(i) A lease has  a l i m i t e d  l i f e ,  whereas  a f r e e h o l d  

i n t e r e s t  l a s t s  f o r  ever. The s h o r t e r  t h e  t e r m  
t h e  s h o r t e r  i s  t h e  t i m e  i n  which d e a l i n g s  c a n  
take p l a c e .  

(ii) The terms of  a lease may be such a s  t o  l e s s e n  
t h e  chances  of i t s  b e i n g  a s s i g n e d  o r  charged 
o r  of  sub - t enanc ie s  being g r a n t e d  o u t  of i t .  
Leases f r e q u e n t l y  c o n t a i n  p r o v i s i o n s  which  

r e s t r i c t  o r  i n h i b i t  t o  a greater  o r  lesser  
e x t e n t  a s s ignmen t ,  c h a r g i n g ,  u n d e r l e t t i n g  
o r  changing  t h e  u s e r .  

(iii) R e g i s t r a t i o n  of t h e  r e v e r s i o n a r y  t i t l e  does  
n o t  s i m p l i f y  t h e  t e x t  of a lease g r a n t e d  
o u t  of t h a t  t i t l e .  The c o n t e n t s  of  t h e  

27. See  C u r t i s  and Ruof f .  R e g i s t e r e d  Conveyancing. 2nci ed .  
PP. 534 and 535. 

28. I n  p a r a .  6 above. 
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lease w i l l  be s u b s t a n t i a l l y  t h e  same whe the r  
t h e  r e v e r s i o n a r y  t i t l e  is  r e g i s t e r e d  o r  n o t .  

26. Thus the a d v a n t a g e s  of s u b s t a n t i v e  r e g i s t r a t i o n  of lease- 
h o l d s  may v a r y  on a c c o u n t  of a number of f a c t o r s .  Nevertheless  
the  A c t ,  w i t h  one e x c e p t i o n ,  e x p l a i n e d  below,  dea ls  w i t h  t h e  

r e g i s t r a b i l i t y  of  leases s o l e l y  by r e f e r e n c e  t o  t h e  l e n g t h  of 
t h e  t e r m  o r i g i n a l l y  g r a n t e d  o r ,  i n  t h e  case of a n  a s s i g n m e n t ,  
unexp i red  a t  t h e  r e l e v a n t  t i m e .  Our p r o v i s i o n a l  view i s  t h a t  
t h i s  p r i n c i p l e  i s  t h e  on ly  p r a c t i c a b l e  one  a l though  we  r e a l i s e  
t h a t  i t s  a p p l i c a t i o n  may r e s u l t  i n  t h e  r e g i s t r a t i o n  of a c e r t a i n  
number of l e a s e s  w h i c h ,  by r e a s o n  of t h e i r  p r o v i s i o n s ,  a r e  
u n l i k e l y  t o  be d e a l t  w i t h .  

I n a l i e n a b l e  leases 

27. The one e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  i s  a lease which 

c o n t a i n s  a n  a b s o l u t e  p r o h i b i t i o n  a g a i n s t  a l i e n a t i o n  i n t e r  v i v o s .  
Leases of  t h i s  k i n d ,  p a r t i c u l a r l y  f o r  terms exceed ing  21 y e a r s ,  29 

must be rare .  30 
t h e y  are  u n l i k e l y  t o  be a l i e n a t e d .  N e v e r t h e l e s s  s i n c e  a l e a s e  
c o n t a i n i n g  such a p r o h i b i t i o n  c a n  l a w f u l l y  be a l i e n a t e d  i f  t h e  
l a n d l o r d  waives t h e  p r o h i b i t i o n  it h a s  been  s u g g e s t e d  t h a t  t h e  

e x c e p t i o n  i s  anomalous and s h o u l d  be done away w i t h .  Moreover, 

They cannot  be registered3' presumably because 

i f  a recommendation of t h e  J e n k i n s  Committee on Leaseho lds  w e r e  
t o  be implemented, a n  a b s o l u t e  p r o h i b i t i o n  a g a i n s t  a l i e n a t i o n  
would cease t o  be e f f e c t i v e ,  s i n c e  it would be c o n s t r u e d  a s  i f  

it were a covenant  a g a i n s t  ass ignment  w i t h o u t  t h e  l a n d l o r d ' s  
consen t  which  cou ld  n o t  be un reasonab ly  w i t h h e l d .  32 W e  s u g g e s t ,  

'29. 

30. 

31. 
32.  

If t h e  t e r m  d o e s  n o t  exceed 21 y e a r s  and t h e  lease i s  g r a n t e d  
a t  a r e n t  w i t h o u t  a f i n e ,  i t  w i l l  c o n s t i t u t e  a n  o v e r r i d i n g  
i n t e r e s t .  
They are  sometimes used i n  t h e  l e t t i n g  of s p e c i a l l y  c o n s t r u c t e d  
p r o p e r t y  which c a n  o n l y  e f f e c t i v e l y  be used  by a p a r t i c u l a r  
t e n a n t .  (e.g., a n  e l e c t r i c i t y  t r a n s f o r m e r  chamber c o n s t r u c t e d  
f o r  u s e  by a n  E l e c t r i c i t y  Board) .  
s . 8 ( 2 ) .  
See  t h e  F i n a l  Repor t  o f  t h e  Leasehold  Committee u n d e r  t h e  
Chairmanship of Lord J u s t i c e  J e n k i n s  (1950 Cmd. 7982 p a r a s .  
309 t o  311) and t h e  Law Commission's Working P a p e r  No.25 on  
covenan t s  r e s t r i c t i n g  d i s p o s i t i o n s ,  p a r t i n g  w i t h  p o s s e s s i o n ,  
change of u s e r  and a l t e r a t i o n s ,  where t h e  t o p i c  i s  d i s c u s s e d  
f u r t h e r .  (pp .  12 t o  3 3 ) .  

s. 70( 1 ) ( k )  . 
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t h e r e f o r e ,  i n  t h e  i n t e r e s t s  of s i m p l i f y i n g  t h i s  branch o f  t he  

l a w ,  t h a t  t h i s  e x c e p t i o n  might  be a b o l i s h e d .  

The d i v i d i n g  l i n e  

28.  Next we have c o n s i d e r e d  w h e t h e r  t h e  d i v i d i n g  l i n e  between 
t h o s e  l e a s e s  which a r e  c a p a b l e  of  r e g i s t r a t i o n  and t h o s e  w h i c h  

a r e  n o t  shou ld  c o n t i n u e  t o  be drawn between terms of more t h a n  

21 y e a r s  and t h o s e  of 21 y e a r s  o r  less: and w e  emphasise t h a t  
w e  are  here d e a l i n g  on ly  w i t h  s u b s t a n t i v e  r e g i s t r a t i o n  of a 
l e a s e h o l d  t i t l e ,  The q u e s t i o n  w h e t h e r  s h o r t  leases should  be  

n o t e d  on t h e  regis ter  of t h e  s u p e r i o r  t i t l e  i s  a d i f f e r e n t  one ,  
on  which  w e  have  r e c e i v e d  a number of comments, and we deal w i t h  

i t  i n  t h e  nex t  s e c t i o n  i n  t h i s  p a r t  of t h e  P a p e r .  One of t h e  
main pu rposes  of s u b s t a n t i v e  r e g i s t r a t i o n  i s  t o  f a c i l i t a t e  
t r a n s f e r s  of  t h e  registered t i t l e  o r  o t h e r  d e a l i n g s  i n  wh ich  t i t l e  
h a s  t o  be deduced.  The p a t t e r n  of l e t t i n g s ,  i n  r e l a t i o n  t o  a l l  
t y p e s  of p r o p e r t y ,  may w e l l  have changed s i n c e  1925 but we  have 
no ev idence  of  any  s u b s t a n t i a l  i n c r e a s e  i n  d e a l i n g s  i n  s h o r t  
leases such  a s  would j u s t i f y  a r e d u c t i o n  i n  t h e  f i g u r e  of 
21 y e a r s  as t h e  p o i n t  above which  a lease may become regis t rable .  

29 .  Moreover we doubt  whe the r  any c l ea r  p i c t u r e  w i l l  be  

d i s c e r n i b l e  i n  t h e  n e a r  f u t u r e .  L e g i s l a t i o n  and economic f a c t o r s  
have combined t o  create  a p e r i o d  of t r a n s i t i o n  i n  t h e  l e a s e h o l d  
sys tem of  which  t h e  long-term e f f e c t s  have y e t  t o  emerge. I n  the  
c i r c u m s t a n c e s  we t h i n k  i t  best t o  leave t h e  l a w  a s  i t  i s  on t h i s  
p o i n t ;  b u t  i f  o t h e r s  h o l d  d i f f e r e n t  views we hope t h a t  t h e y  w i l l  
p u t  them forward .  

Compulsory f i r s t  r e g i s t r a t i o n  of leases 

3 0 .  A s  e x p l a i n e d  i n  pa rag raph  23 above,  i f  t h e  lessee o r  
a s s i g n e e  i s  t o  a c q u i r e  t h e  l e g a l  e s t a t e ,  t h e  lease has t o  be 

registered f o r  t h e  f i r s t  t i m e  and a new l e a s e h o l d  t i t l e  opened 
w h e r e  a lease i s  g r a n t e d  o r  a n  ass ignment  made i n  t h e  f o l l o w i n g  
c i r cums tances : -  

( i) w h e r e  t h e  l and  i s  i n  a n  area of compulsory 
r e g i s t r a t i o n  and  t h e  lease i s  g r a n t e d  f o r  
a t e r m  of n o t  less t h a n  40 y e a r s  o r  i s  



a s s i g n e d  on sale when no t  less  t h a n  40 
y e a r s  are  unexp i red :  ( s e c t i o n  123) ;  

(ii) where t h e  r e v e r s i o n a r y  t i t l e  i s  r e g i s t e r e d  
( w h e t h e r  o r  not  t h e  land i s  i n  a n  area of  
compulsory r e g i s t r a t i o n )  and t h e  l e a s e  i s  
g r a n t e d  f o r  a term exceed ing  21 y e a r s  
( s e c t i o n s  19 and 2 2 ) .  

From comments which  we have r e c e i v e d  it i s  c l e a r  t h a t  these 
p r o v i s i o n s  c a u s e  some c o n f u s i o n  i n  p r a c t i c e .  

31 F i r s t ,  i t  i s  s a i d  t o  be something of  a t r a p  t h a t  t h e  g r a n t  
of c e r t a i n  leases shou ld  require r e g i s t r a t i o n  t o  make them 
e f f e c t i v e  i n  a non-compulsory area.  We sympath ise  w i t h  t hose  
who f i n d  t h i s  c o n f u s i n g ,  b u t  we  do n o t  t h i n k  t h a t  t h e  l a w  can  
be a l t e r ed  i n  t h i s  r e s p e c t .  It i s  a n  impor t an t  p r i n c i p l e  of 
l a n d  r e g i s t r a t i o n  t h a t  once a t i t l e  t o  l a n d  has been registered 
a d i s p o s i t i o n  of t h a t  land  must be completed by r e g i s t r a t i o n ;  
and t o  make a n  e x c e p t i o n  t o  t h i s  r u l e  i n  t h e  c a s e  of a r e g i s t e r e d  
t i t l e  i n  a non-compulsory area would,  we t h i n k ,  o n l y  lead t o  e q u a l  
c o n f u s i o n .  Nor would t h a t  remove what we unde r s t and  t o  be t h e  

p r e s e n t  s o u r c e  of d i f f i c u l t y ,  because  i t  would s t i l l  be n e c e s s a r y  
f o r  t he  l e a s e  t o  be noted  on t h e  r e v e r s i o n a r y  t i t l e  i n  o r d e r  t o  
p r o t e c t  t h e  lessee 's  i n t e r e s t  and  comple te  t h e  r e c o r d  of t h e  
s u p e r i o r  t i t l e .  The need t o  n o t e  t h e  lease i n  t h i s  way i n  a non- 
compulsory area i s  presumably j u s t  as  much a t r a p  a s  t h e  need t o  
register it i n  i t s  own r i g h t .  F o r t u n a t e l y ,  w i t h  t h e  e x t e n s i o n  
of t h e  compulsory areas t h i s  is  a d i m i n i s h i n g  problem and w i l l ,  
i n  t h e  c o u r s e  of t i m e ,  d i s a p p e a r .  

3 2 .  Confus ion  is  a l s o  caused  by t h e  d i f f e r i n g  p e r i o d s  of 21 
and 40 y e a r s  which,  a c c o r d i n g  t o  t h e  c i r c u m s t a n c e s ,  de t e rmine  
t h e  r e g i s t r a b i l i t y  of  a lease ( p a r t i c u l a r l y  a s  i n  one  case t h e  

d e c i s i v e  f a c t o r  i s  t h a t  t h e  t e r m  "exceeds" 21 y e a r s  and  i n  t h e  

o t h e r  t h a t  t h e  t e r m  i s  "no t  less  than"  40) .  A f u r t h e r  
c o m p l i c a t i o n  i s  t h a t  a l t h o u g h ,  when t h e  r e v e r s i o n a r y  t i t l e  i s  
u n r e g i s t e r e d  and t h e  l and  i s  i n  a compulsory a r e a ,  i t  i s  t h e  
40 y e a r  p e r i o d  which  d e t e r m i n e s  whe the r  a lease - must be 

registered when i t  i s  g r a n t e d  o r  a s s i g n e d ,  r e g i s t r a t i o n  i s  
o p t i o n a l  a t  any t i m e  i f  more t h a n  21 y e a r s  are u n e x p i r e d .  33 

3 3 .  s . 8 .  
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33. I t  seems t o  u s  t h a t  i t  would be a u s e f u l  s i m p l i f i c a t i o n  
i n  t h i s  b ranch  of t h e  l a w  i f  some o f  t h e s e  d i s t i n c t i o n s  c o u l d  
be  a b o l i s h e d .  We s u g g e s t  t h a t  s e c t i o n  123 s h o u l d  be amended 
so as  t o  p r o v i d e  f o r  compulsory f i r s t  r e g i s t r a t i o n  of any l e a s e  
g r a n t e d  i n  a compulsory area f o r  a t e r m  exceed ing  21 y e a r s  o r  
a s s i g n e d  on s a l e  when t h e  term unexp i red  exceeds  21 y e a r s .  
Thus t h e  d i v i d i n g  l i n e  between reg is t rab le  and u n r e g i s t r a b l e  
leases  would be drawn immediately a f t e r  21 y e a r s  f o r  a l l  
pu rposes  and any r e f e r e n c e  t o  40 y e a r s  would be removed. 

F a i l u r e  t o  reg is te r  

34. I t  i s  a p p a r e n t  t h a t  i n  some cases a lease may r e q u i r e  
r e g i s t r a t i o n  because of  t h e  p r o v i s i o n s  of s e c t i o n  123 and a l s o  
t h o s e  of s e c t i o m 1 9  o r  22. The g r a n t  of a lease ou t  of regis tered 
l and  i n  a compulsory a r e a  f o r  a t e r m  of 40 y e a r s  o r  more i s  both 
a d i s p o s i t i o n  of registered land  u n d e r  s e c t i o n s  19 o r  22 and  an 
e v e n t  which i n  i t s e l f  r e q u i r e s  f i r s t  r e g i s t r a t i o n  of t i t l e  under  
s e c t i o n  123, and t h e r e  i s  a n  o v e r l a p  between t h e  two s t a t u t o r y  
p r o v i s i o n s .  T h i s  o v e r l a p  i s  no doub t  i n e v i t a b l e ,  but i t  i s  
u n f o r t u n a t e  t h a t  t h e  consequences  of f a i l u r e  t o  comply w i t h  t h e  

r equ i r emen t s  of t h o s e  p r o v i s i o n s  are n o t  t h e  s a m e .  Under  
s e c t i o n s  19 and 22, r e g i s t r a t i o n  of  a lease g r a n t e d  o u t  of 
registered l a n d  does no t  have t o  be completed w i t h i n  any 
s p e c i f i e d  t i m e ,  bu t  u n t i l  i t  i s  registered t h e  legal e s t a t e  is 
deemed t o  remain i n  t h e  l e s s o r .  Under s e c t i o n  123,  on t h e  

o t h e r  hand,  i f  t h e  g r a n t e e  o r  assignee does  n o t  app ly  f o r  
r e g i s t r a t i o n  w i t h i n  2 months,  t h e  t r a n s a c t i o n  becomcs v o i d  so 
f a r  a s  regards t h e  g r a n t  of t h e  legal  e s t a t e .  Some c r i t i c i s m  
h a s  been d i r ec t ed  a t  t h e  p r o v i s i o n s  of s e c t i o n  123 i n  t h i s  

respect,  b u t  s i n c e  they  r e l a t e  t o  f r c e h o l d s  a s  w e l l  a s  t o  
l e a s e h o l d s ,  w e  do  not  p ropose  t o  d i s c u s s  them a t  t h i s  s tage.  
They w i l l  be c o n s i d e r e d  g e n e r a l l y  i n  a l a t e r  paper .  

Long leases a s s i g n e d  towards  t h e  end of t h e  term 

35 There  a re  many leases now i n  e x i s t e n c e  o r i g i n a l l y  g r a n t e d  

f o r  terms exceed ing  21 y e a r s  which  a r e  u n r e g i s t e r e d  b e c a u s e ,  f o r  
one r e a s o n  o r  a n o t h e r ,  r e g i s t r a t i o n  w a s  not o b l i g a t o r y  a t  t h e  
t i m e  t h e y  w e r e  g r a n t e d .  A s u g g e s t i o n  was made t h a t  such leases 



shou ld  r e q u i r e  r e g i s t r a t i o n  on a n  a s s ignmen t  on sale i f  a t  t h e  

t i m e  of t h e  ass ignment  t h e  l and  w a s  i n  a compulsory area,  not- 
w i t h s t a n d i n g  t h a t  21 y e a r s  o r  less of t h e  lease w e r e  t h e n  
~ u t s t a n d i n g . ’ ~  T h i s  s u g g e s t i o n  i s  no d o u b t  prompted by t h e  
f a c t  t h a t  l ong  leases c a n  be and are d e a l t  w i t h  even  when a 
compara t ive ly  f e w  y e a r s  of t h e  t e r m  remain unexp i red .  Whi l s t  
t h a t  i s  t r u e ,  we t h i n k  t h a t  t h e  implemen ta t ion  of t h i s  s u g g e s t i o n  
would r e s u l t  i n  u n n e c e s s a r y  work and expense  f o r  a s s i g n e e s  of 
t h i s  t y p e  of lease - and f o r  t h e  R e g i s t r y  - e s p e c i a l l y  when 
ass ignment  took  p l a c e  i n  t h e  l a s t  y e a r  o r  so  of t h e  t e r m .  
Once compulsory r e g i s t r a t i o n  e x t e n d s  t o  t h e  whole c o u n t r y ,  a l l  
new leases g r a n t e d  f o r  more t h a n  21 y e a r s  w i l l  be r e g i s t e r e d  a t  
t h e  o u t s e t  i f  ou r  p r o p o s a l s  i n  pa rag raph  33 are implemented. 
U n r e g i s t e r e d  leases o r i g i n a l l y  g r a n t e d  f o r  terms of more t h a n  
2 l y e a r s  would t h e n  g r a d u a l l y  d i s a p p e a r  w i t h  t h e  p a s s a g e  of  t i m e .  

36 I n  pa rag raph  24  above,  w e  have referred t o  t h e  f a c t  t h a t  
t h e  Registrar w i l l  a l l o w  t h e  r e g i s t r a t i o n ,  i n  c e r t a i n  
c i r c u m s t a n c e s ,  o f  leases  o r i g i n a l l y  g r a n t e d  f o r  more t h a n  
21 y e a r s  b u t  which a t  t h e  r e l e v a n t  t i m e  have 21 y e a r s  o r  l e s s  
unexp i red .  Whi l s t  we do no t  s u g g e s t  t h a t  such  leases should  
b e  reg is t rab le  a s  a mat te r  o f  r i g h t ,  i t  seems desirable t h a t  
t h e  Registrar shou ld  have  a d i s c r e t i o n  t o  pe rmi t  r e g i s t r a t i o n  
where  he t h i n k s  it a p p r o p r i a t e .  We t h i n k ,  t h e r e f o r e ,  t h a t  such  
a d i s c r e t i o n  should be e x p r e s s l y  c o n f e r r e d  by s t a t u t e .  

Agreements f o r  leases 

37. It  h a s  been sugges t ed  t o  u s  t h a t  agreements  f o r  leases 
s h o u l d  be c a p a b l e  of s u b s t a n t i v e  r e g i s t r a t i o n ,  presumably on 
t h e  ground t h a t  an  agreement f o r  a lease c a n  be,  and sometimes 
i s ,  t r a n s f e r r e d .  Such a n  agreement i s  a n  e q u i t a b l e  i n t e r e s t  
i n  l and  and t h e  s u g g e s t i o n  t h a t  i t  should  be registrable would 
i n v o l v e  a major  d e p a r t u r e  f rom one of  t h e  p r i n c i p l e s  upon 
which  o u r  r e g i s t r a t i o n  system i s  based. T h a t  p r i n c i p l e  i s  
t h a t  on ly  legal e s t a t e s  are c a p a b l e  of s u b s t a n t i v e  r e g i s t r a t i o n  

34. T h i s  s u g g e s t i o n  w a s  made on  t h e  a s sumpt ion  t h a t  any  lease 
g r a n t e d  f o r  a t e r m  exceed ing  21 y e a r s  would be c o m p u l s o r i l y  
registrable i f  e i t he r  it  w a s  g r a n t e d  o u t  of a r e g i s t e r e d  
r e v e r s i o n  o r  t h e  l a n d  w a s  s i t u a t e d  i n  a compulsory area. 
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and we  would be r e l u c t a n t  t o  recommend any change on t h e  l i n e s  
sugges t ed  u n l e s s  t h e  case f o r  d o i n g  so  w e r e  v e r y  s t r o n g .  A t  
p r e s e n t ,  we  a re  no t  persuaded  t h a t  i t  i s .  We doubt  w h e t h e r ,  
i n  f a c t ,  agreements  f o r  leases a re  t r a n s f e r r e d  i n  s u f f i c i e n t  
numbers t o  w a r r a n t  t h e i r  r e g i s t r a t i o n .  Moreover,  w e  a l s o  
doubt  w h e t h e r  r e g i s t r a t i o n  of a l l  agreements  f o r  leases  would 
be f e a s i b l e  o r  d e s i r a b l e  on p u r e l y  p r a c t i c a l  g rounds .  Many 
agreements  f o r  l e a s e s  a re  i n f o r m a l ,  a s  where t h e y  a r e  made 
e i t h e r  d e l i b e r a t e l y ,  o r  a c c i d e n t a l l y ,  i n  co r re spondence .  To 
s u b j e c t  a l l  such agreements  t o  compulsory r e g i s t r a t i o n  wou ld ,  
we  s u g g e s t ,  be q u i t e  i m p r a c t i c a b l e .  Where t h e  agreement f o r  a 
l e a s e  i s  f o r m a l ,  i t  w i l l  o f t e n  be a document h a v i n z  a l i m i t e d  

l i f e ,  be ing  u s u a l l y ,  i f  i t s  terms are c a r r i e d  o u t ,  fo l lowed by 
a f o r m a l  lease.  Where t h e  fo rma l  l case  i s  s u b j e c t  t a  compulsory 
r e g i s t r a t i o n ,  a s  w i l l  i n c r e a s i n g l y  be t h e  case,  r e g i s t r a t i o n  of 
t h e  p r i o r  agreement w i l l  r e s u l t  i n  two s u b s t a n t i v e  r e g i s t r a t i o n s  
hav ing  t o  be made i n  r e l a t i o n  t o  t h e  same t r a n s a c t i o n .  W e  
s u g g e s t  t h a t  t h e  expense and work i n v o l v e d  i n  d o u b l e  r e g i s t r a t i o n  
Nould be u n l i k e l y  t o  be regarded a s  a n  a c c e p t a b l e  p r i c e  f o r  any 
b e n e f i t  a r i s i n g  from t h e  r e g i s t r a t i o n  of t h e  agreement. The  

i n t e r e s t  of t h e  p r o s p e c t i v e  lessee may always be p r o t e c t e d  by 
" n o t i c e "  a g a i n s t  t h e  p r o s p e c t i v e  l e s s o r ' s  t i t l e  i f  t h e  

p r o s p e c t i v e  l e s s o r  d e p o s i t s  h i s  l a n d  c e r t i f i c a t e  a t  t h e  R e g i s t r y  
o r ,  f a i l i n g  t h a t ,  by a c a u t i o n .  We would,  however, l i k e  t o  
o b t a i n  v iews  on t h e  whole q u e s t i o n  of s u b j e c t i n g  agreements  f o r  
l e a s e s  t o  compulsory r e g i s t r a t i o n .  

I1 THE N O T I N G  OF LEASES ON THE REGISTER OF THE 

SUPERIOR T I T L E  

I11 LEASES AND THE RIGHTS OF TENANTS AS OVERRIDING 
INTERESTS 

3 8 .  We propose  t o  dea l  w i t h  these t o p i c s  t o g e t h e r  s i n c e  they  
both  concern  t h e  p r o t e c t i o n  o f  t h e  r i g h t s  of a t e n a n t  whose lease 
i s  n o t  s u b s t a n t i v e l y  registered. 
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THE EXISTING LAW AND PRACTICE 

39. A l e a s e  o f  registered l a n d  " f o r  any term o r  i n t e r e s t  n o t  
exceed ing  21 y e a r s ,  g r a n t e d  a t  a r e n t  w i t h o u t  t a k i n g  a f i n e "  
( i . e . ,  a premium) i s  a n  o v e r r i d i n g  i n t e r e s t - , 3 5  t h a t  i s  t o  say  it 
i s  a n  i n t e r e s t  o r  l i a b i l i t y  which  i s  n o t  e n t e r e d  on the  r eg i s t e r ,  
b u t  s u b j e c t  t o  which  registered d i s p o s i t i o n s  are t o  t ake  e f f ec t .  
The  t e n a n t  unde r  s u c h  a lease d o e s  n o t  t h e r e f o r e  have  t o  take 
any s t e p s ,  under  t h e  A c t  o r  R u l e s ,  t o  e n s u r e  t h a t  h i s  r i g h t s  a re  
p r o t e c t e d .  

40. Where t h e  lease i s  n o t  a n  o v e r r i d i n g  i n t e r e s t ,  t h e  t e n a n t  
shou ld ,  i f  t h e  r e v e r s i o n a r y  t i t l e  i s  registered, p r o t e c t  h i s  

r ights  u n d e r  t h e  lease by hav ing  it no ted  a g a i n s t  t h e  regis ter  
of t h e  s u p e r i o r  t i t l e .  36 Where t h e  lease i s  one which  r e q u i r e s  
s u b s t a n t i v e  r e g i s t r a t i o n ,  t h e  R e g i s t r y  w i l l ,  on t h e  a p p l i c a t i o n  
t o  register t h e  lease ,  a u t o m a t i c a l l y  e n t e r  n o t i c e  o f  i t  a g a i n s t  
t h e  s u p e r i o r  t i t l e  i f  t h a t  t i t l e  i s  i t s e l f  r e g i s t e r e d  and i f  the  
land  c e r t i f i c a t e  i s  produced.  

41. T h e  r i g h t s  of  e v e r y  p e r s o n  i n  a c t u a l  o c c u p a t i o n  of t h e  

land  are a l s o  o v e r r i d i n g  i n t e r e s t s  " save  where e n q u i r y  i s  made 
of such p e r s o n  and t h e  r i g h t s  are not  d i s c l o s e d " .  37 
may be t h a t  t h e  r i g h t s  of  a p e r s o n  i n  o c c u p a t i o n  u n d e r  a l e a s e  
o r  agreement f o r  a lease which  should have been registered o r  
noted  on t h e  register of t h e  s u p e r i o r  t i t l e  are ( u n l e s s  t h e  

r i gh t s  are n o t  d i s c l o s e d  by h i m  on e n q u i r y )  p r o t e c t e d ,  even i f  
t h e  n e c e s s a r y  f o r m a l i t i e s  have  no t  been car r ied  o u t .  

Thus it 

38 

35. s . 7 O (  l ) ( k ) .  The term Ifleaseft ,  i n  t h i s  c o n t e x t  d o e s  not  
i n c l u d e  a n  agreement  f o r  a lease.  C i t y  Permanent B u i l d i n g  
S o c i e t y  v .  Miller [ l 9 5 2 ]  C h .  840. 

36 .  s.48. 

38. The p o s i t i o n  of a p e r s o n  i n  o c c u p a t i o n  of  registered l and  
u n d e r  a n  i n t e r e s t  which  should  have been  registered o r  n o t e d  
on t h e  regis ter  w i l l  be  d i s c u s s e d  when we d e a l  w i t h  over- 
r i d i n g  i n t e r e s t s  i n  a l a t e r  pape r .  Our t e n t a t i v e  v i e w ,  
however, i s  t h a t ,  a s  a g e n e r a l  r u l e ,  a n  i n t e r e s t  t h a t  i s  
capable of s u b s t a n t i v e  r e g i s t r a t i o n  o r  p r o t e c t i o n  under  some 
p r o v i s i o n  of  t h e  A c t ,  b u t  which i s  n o t  registered o r  
p r o t e c t e d  i n  t h e  a p p r o p r i a t e  manner, shou ld  n o t  c o n s t i t u t e  
a n  o v e r r i d i n g  i n t e r e s t .  
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SUGGESTIONS FOR REFORM 

4 2 .  I d e a l l y ,  p a r t i c u l a r s  of a l l  l e a s e s  a n d  t e n a n c i e s  t o  w h i c h  

a t i t l e  i s  s u b j e c t ,  would be r e c o r d e d  on t h e  regis ter  of t h a t  

t i t l e .  T h e r e  a r e ,  however, a number of f a c t o r s  which seem t o  
make t h i s  u n d e s i r a b l e  o r  i m p r a c t i c a b l e .  

S h o r t  o r  p e r i o d i c  t e n a n c i e s  

4 3 .  Many t e n a n c i e s  a re  i n f o r m a l  o r  f o r  s h o r t  o r  p e r i o d i c  terms. 
I t  would be unduly  o p t i m i s t i c  t o  e x p e c t  t h e  register i n v a r i a b l y  
t o  b e  k e p t  up-to-date w i - t h  a c c u r a t e  i n f o r m a t i o n  c o n c e r n i n g  s u c h  
t e n a n c i e s .  Leases  may h e  v a r i e d  o r  t e r m i n a t e d  by n o t i c e ,  
f o r f e i t e d ,  o r  f o r m a l l y  o r  i n f o r m a l l y  s u r r e n d e r e d .  It seems 
u n l i k e l y  t h a t  i n  a l l  such  e v e n t s  n o t i c e  would be g iven  to  t h e  
R e g i s t r y  t o  v a r y  o r  remove t h e  e n t r y  of t h e  lease.  F o r  t h i s  

r e a s o n  a l o n e ,  we  t h i n k  t h a t  i t  would be p r e f e r a b l e  not  t o  a t t empt  
t o  r e c o r d  such t e n a n c i e s  on t h e  regis ter .  I f  t h e  i n f o r m a t i o n  on 
t h e  r eg i s t . : r  i s  n o t  r e l i a b l e  and up-to-date  i t  cou ld  w e l l  be  

m i s l e a d i n g  and any expense  invo lved  i n  p u t t i n g  i t  t h e r e  w i l l  
have been  i n c u r r e d  u n n e c e s s a r i l y .  

4 4 .  F u r t h e r ,  where  p r o p e r t y  i s  l c t  f o r  a s h o r t  term, 
p a r t i c u l a r l y  f o r  r e s i d e n t i a l  pu rposes ,  t h e  t e n a n t  i s  o f t e n  no t  
l e g a l l y  r e p r e s e n t e d .  I n  such a case,  w e  t h i n k  t h a t  it would be 

u n r e a l i s t i c  t o  assume t h a t  t h e  t e n a n t  would p r o t e c t  h i s  r i gh t s  
by complying w i t h  any f o r m a l i t i e s ,  however s i m p l e .  Accord ing ly ,  
w e  s u g g e s t  t h a t  a l l  s h o r t  leases o r  t e n a n c i e s  must i n e v i t a h l y  
be  o v e r r i d i n g  i n t e r e s t s  and t h a t  t h e  t e n a n t  shou ld  not have t o  
make any a p p l i c a t i o n  u n d e r  t h e  A c t  o r  Ru les  t o  pro tec t .  his 

i n t e r e s t s .  

4 5 .  The  q u e s t i o n  whicr i  t h e n  a r i s e s  i s  w h a t  l e n g t h  of  t e r m  
should  c o n s t i t u t e  a " s h o r t t f  lease o r  tenancy  f o r  t h i s  pu rpose .  
The A c t ,  a t  p r e s e n t ,  d raws  a d i v i d i n g  l i n e  between terms of 
more t h a n  21 y e a r s  and t h o s e  of 21 y e a r s  o r  I-ess and i t  seems 
t o  u s  t h a t  t h i s  i s  r e a s o n a b l e .  To d r a w  t h e  l i n e  i n  t h i s  way 
h a s  t h e  added advan tage  t h a t  l e a s e s  w i l l  t h e n ,  f o r  t h e  p u r p o s e s  
of r e g i s t r a b i l i t y  ( t a k i n g  i n t o  a c c o u n t  o u r  o t h e r  p r o p o s a l s ) ,  be 

d iv ided  i n t o  o n l y  two c a t e g o r i e s  - t h o s e  w h i c h  a re  r eg i s t r ab le  
and t h o s e  wh ich  are o v e r r i d i n g  i n t e r e s t s .  
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Leases a t  a premium 

46. I f  t h e  e x i s t i n g  d i v i d i n g  l i n e  between reg is t rab le  and 
u n r e g i s t r a b l e  leases remains  drawn as i n  pa rag raph  45, i t  s t i l l  
l e a v e s  unde r  t h e  e x i s t i n g  l a w  a c a t e g o r y  of lease w h i c h  i s  
n e i t h e r  an  o v e r r i d i n g  i n t e r e s t  n o r  a registrable i n t e r e s t .  
T h i s  c a t e g o r y  c o n s i s t s  of  leases g r a n t e d  f o r  21 y e a r s  o r  l ess  
a t  a premium. They canno t  be registered as t h e  t e r m  does  n o t  
exceed 21 y e a r s  and  t h e y  do n o t  q u a l i f y  a s  o v e r r i d i n g  i n t e r e s t s  
because  t h e y  have n o t  been g r a n t e d  "a t  a r e n t  w i t h o u t  t a k i n g  a 
f i n e "  ( i . e . ,  a premium). A t e n a n t  u n d e r  a lease o f  t h i s  t y p e ,  
n o t w i t h s t a n d i n g  t h a t  h i s  lease presumably had a c a p i t a l  v a l u e  
because  a premium w a s  p a i d ,  i s  t h u s  u n p r o t e c t e d  a g a i n s t  a 
p u r c h a s e r  of t h e  r e v e r s i o n  u n l e s s  e i t h e r  t h e  lease i s  coupled  
w i t h  o c c u p a t i o n  o r  t h e  t e n a n t  has  t a k e n  t h e  a p p r o p r i a t e  s t e p s  
t o  have  t h e  lease no ted  on h i s  l a n d l o r d ' s  t i t l e .  S i n c e  a lease 
g r a n t e d  f o r  t h e  same term b u t  n o t  a t  a premium i s  p r o t e c t e d  a s  
a n  o v e r r i d i n g  i n t e r e s t  t h i s  e x c e p t i o n  f rom p r o t e c t i o n ,  as ove r -  
r i d i n g  i n t e r e s t s ,  o f  leases g r a n t e d  a t  a premium seems anomalous.  
W e  s u g g e s t ,  t h e r e f o r e ,  t h a t  i t  migh t  be removed and t h a t  t h e  

words " g r a n t e d  a t  a r e n t  w i t h o u t  t a k i n g  a f i n e "  s h o u l d  be 

d e l e t e d  from s e c t i o n  7 0 ( l ) ( k ) .  The r e s u l t  of t h i s  s u g g e s t i o n  
i s  t h a t  a l l  leases g r a n t e d  f o r  21 y e a r s  o r  less  would be over-  
r i d i n g  i n t e r e s t s .  

39 

Agreements f o r  lease and r i g h t s  o f  t e n a n t s  i n  o c c u p a t i o n  

47. I n  t h i s  P a p e r ,  we  have n o t  d i s c u s s e d  t h e  p o s i t i o n  of 
p e r s o n s  hav ing  a n  i n t e r e s t  i n  registered land  u n d e r  a n  agreement  
f o r  lease where the  lease,  when g r a n t e d ,  would i t s e l f  c o n s t i t u t e  
a n  o v e r r i d i n g  i n t e r e s t .  Nor have we c o n s i d e r e d  t h e  p r o t e c t i o n ,  
a s  a n  o v e r r i d i n g  i n t e r e s t ,  of t h e  r i gh t s  o f  a t e n a n t  i n  
o c c u p a t i o n  o r  i n  r e c e i p t  of  t h e  r e n t s  and p r o f i t s  o f  r e g i s t e r e d  
l and .  These t o p i c s  w i l l  be c o n s i d e r e d  i n  a l a t e r  p a p e r  when we 
dea l  g e n e r a l l y  w i t h  t h e  q u e s t i o n  of o v e r r i d i n g  i n t e r e s t s .  

Tables  of Comparison 

48. Immediately f o l l o w i n g  t h e  n e x t  pa rag raph ,  we append tables  
showing o u r  p r o p o s a l s  compared w i t h  t h e  e x i s t i n g  l a w  - 

~ ~~ 

39.  W e  imagine t h a t  leases  f o r  terms of  21 y e a r s  or l ess  a t  a 
premium a re  l i k e l y  t o  be f a i r l y  uncommon a t  t h e  p r e s e n t  t i m e .  
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( a )  on t h e  g r a n t  of  a lease a n d  

( b )  on  a n  a s s i g n m e n t .  

49. P r o v i s i o n a l  c o n c l u s i o n s  as  t o  t h e  r e g i s t r a b i l i t y  

of leases 

(i) R e g i s t r a b i l i t y  of  leases shou ld  c o n t i n u e  t o  be 

d e t e r m i n e d  i n  p r i n c i p l e  by a t i m e  f a c t o r ,  
namely,  t h e  l e n g t h  o f  t h e  t e r m  o r i g i n a l l y  
g r a n t e d  o r  t h e  p e r i o d  u n e x p i r e d  a t  t h e  r e l e v a n t  
t i m e .  ( P a r a g r a p h  2 6 ) .  

( i i )  The d i v i d i n g  l i n e  be tween t h o s e  leases which  
a re  capable of r e g i s t r a t i o n  a n d  those w h i c h  a r e  
n o t  s h o u l d  c o n t i n u e  t o  be drawn between t e r m s  
o f  more t h a n  21 y e a r s  a n d  t h o s e  of 21 y e a r s  o r  
less .  ( P a r a g r a p h s  28  a n d  2 9 ) .  

( i i i )  The  p r e s e n t  e x c e p t i o n  w h i c h  p r e v e n t s  any 
i n a l i e n a b l e  lease from being regis tered s h o u l d  
be a b o l i s h e d .  ( P a r a g r a p h  2 7 ) .  

( i v )  I n  s e c t i o n  l 2 3 ( l )  of t h e  A c t  r e f e r e n c e  t o  " n o t  
less  t h a n  40 y e a r s "  s h o u l d  be amended t o  read 
ttmore t h a n  21 y e a r s " .  ( P a r a g r a p h  33).  

( Y )  It  would n o t  be d e s i r a b l e  t o  i n t r o d u c e  a new 
p r o v i s i o n  t h a t  leases o r i g i n a l l y  g r a n t e d  f o r  
more t h a n  21 y e a r s  s h o u l d  be c a p a b l e  of f i r s t  
r e g i s t r a t i o n  on a s s i g n m e n t  when l e s s  t h a n  

21 y e a r s  remained  u n e x p i r e d .  ( P a r a g r a p h  7 5 ) .  

( v i )  T h e  Registrar s h o u l d ,  however ,  h a v e  a 
d i s c r e t i o n ,  c o n f e r r e d  by s t a t u t e ,  t o  r e g i s t e r  
l ea ses  g r a n t e d  f o r  more t h a n  21 years  when 
21 y e a r s  o r  less remained  u n e x p i r e d ,  w h e r e  h e  

t h i n k s  i t  a p p r o p r i a t e .  (Paragraph 36)  . 
( v i i )  An ag reemen t  f o r  a lease shou ld  n o t  be capable  

of  s u b s t a n t i v e  r e g i s t r a t i o n .  ( P a r a g r a p h  3 7 )  . 
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A l l  leases o r  t e n a n c i e s  g r a n t e d  f o r  terms 
o f  21 y e a r s  o r  less  shou ld  be o v e r r i d i n g  
i n t e r e s t s .  (Pa rag raph  4 5 ) .  

The d i s t i n c t i o n  i n  s e c t i o n  7 O (  1 )  ( k )  o f  t h e  
A c t  between leases a t  a premium and t h o s e  
n o t  a t  a premium, shou ld  be a b o l i s h e d .  
( P a r a g r a p h  4 6 )  . 

The e f fec t  which t h e s e  c o n c l u s i o n s  would have i n  p r a c t i c e  on t h e  

r e g i s t r a t i o n  of  leases i s  shown i n  t h e  t a b l e s  of comparison 
which  f o l l o w  t h i s  pa rag raph .  T h e  p r i n c i p a l  r e s u l t  would be t h a t  

leases would f a l l  i n t o  two classes:  regis t rable  leases ( t h o s e  
g r a n t e d  f o r  more t h a n  21 y e a r s )  and o v e r r i d i n g  i n t e r e s t s  ( t h o s e  
g r a n t e d  f o r  21 y e a r s  o r  l ess ) .  



GRANT OF A LEAS8 OR UNDERLEASE 
A 

TYPE OF LEASE- 
GRANTED 

- 

REVERSIONARY TllTLE REGISTERED 
(Compulsory and non-compulsory Areas) 

STATUS OF ACTION REQUIRED 
LEAS E OF LESSEE 

2CTION REQUIRED 
OF LESSEE 

TYPE OF LEASE 
GRANTED 

More t h a n  21 
b u t  n o t  more 
t h a n  40 y e a r s  

Regi st rat ion Unregis t rable  
o p t  i o n a  1 R e g i s t r a b l e  

PRESENT LAW PROPOSED LAW 

TYPE OF LEASE GRAhTED 
~ ~~ 

STATUS OF LEASE 

O v e r r i d i n g  
i n t e r e s t .  

U n r e g i s t r a b l e  

U n r e g i s t r a b l e  

ACTION REQUIRED OF LESSEE . ACTION REQUIRED OF LESSEE TYPE OF LEASE GRANTED STATUS OF LEASE 

21 y e a r s  o r  less  a t  a 
r e n t  w i t h o u t  a premium None O v e r r i d i n g  

i n t e r e s t .  
U n r e g i s t r a b l e  

21 y e a r s  o r  less  None 
N o t i n g  a g a i n s t  s u p e r i o r  

t i t l e  
Any o t h e r  l e a s e  f o r  

21 y e a r s  o r  l ess  
~~ 

R e g i s t r a b l e  

Complet ion by r e g i s t r a t i o n  
and n o t i n g  a g a i n s t  s u p e r i o r  

t i t l e  
More t h a n  21 y e a r s  R e g i s t r a b l e  Complet ion by r e g i s t r a t i o n  

and n o t i n g  a g a i n s t  s u p e r i o r  
t i t l e  

More t h a n  21 y e a r s  

More t h a n  21 y e a r s  b u t  
c o n t a i n i n g  a n  a b s o l u t e  
p r o h i b i t i o n  a g a i n s t  
a l i e n a t i o n  - i n t e r  v i v o s  

Not ing  a g a i n s t  s u p e r i o r  
tit l e  U n r e g i s t r a b l e  

B 

REVERSIONARY TITLE UNREGISTERED 

PROPOSED LAW PRESENT LAW 

COMPULSORY AREAS I NON-COMPULSORY AREAS COMPULSORY AREAS NON-COMPULSORY AREAS 
~ ~ 

STATUS OF 
LEASE 

- ~~~~ 

STATUS OF 
LEASE 

STATUS OF 
LEASE 

K T I O N  REQUIRED 
OF LESSEE 

ACTION REQUIRE1 
OF LESSEE 

I 2 1  years O r  U n r e g i s t r a b l e  
l e s s  I U n r e g i s t r a b l e  None None 

21 y e a r s  o r  
less 

None 

U n r e g i s t r a b l e  None U n r e g i s t r a b l e  None 

Registration Unregis t rable  1 I w i t h i n  2 months I 40 o r  more 
y e a r s  

ore t h a n  21 
years 

nn More t h a n  21 
y e a r s  b u t  

c o n t a i n i n g  a n  
a b s o l u t e  

p r o h i b i t i o n  
a g a i n s t  

a l i e n a t i o n  
i n t e r  v ivos  

Registrat  i o n  
compu 1 so r y  R e g i s t r a b l e  U n r e g i s t r a b l e  None 

U n r e g i s t r a b l e  None U n r e g i s t r a b l e  



ASSIGNMENT ON SALE OF AN UNRqGISTERED LEASE OR UNDERLEASE 

PROVISIONS AS TO REGISTRATION* 

Lease n o t  r e g i s t r a b l e  

NUMBER OF YEARS 
TO RUN FROM DATE 

OF ASSIGNMENT 

40 o r  more 

21 o r  less  

More t h a n  21 
b u t  less t h a n  40 

I 21 o r  less 

PRESENT LAW 

COMPULSORY AREAS 

Lease must be 
registered. I f  

s u p e r i o r  t i t l e  i s  
registered (and  

lease n o t  a l r e a d y  
noted  on i t )  n o t i n g  

a g a i n s t  s u p e r i o r  
t i t l e  i s  a l s o  

n e c e s s a r y ,  

- 

Lease may be 
registered. I f  

s u p e r i o r  t i t l e  i s  
r e g i s t e r e d  (and  

lease n o t  a l r e a d y  
noted  on i t )  n o t i n g  

a g a i n s t  s u p e r i o r  
t i t l e  i s  d e s i r a b l e .  

Lease n o t  r e g i s t r a b l e +  

NON-COMPULSORY AREAS 

Lease r e g i s t r a b l e  on ly  i n  
e x c e p t i o n a l  c i r c u m s t a n c e s  

( s . 1 ( 2 )  L.R.A. 1966) 

d i t t o  

NUMBER OF YEARS 
TO RUN FROM DATE 

OF ASSIGNMENT 

More t h a n  21 

PROPOSED LAW 

COMPULSORY AREAS 

Lease must be 
r e g i s t e r e d .  I f  

s u p e r i o r  tit l e  i s  
r e g i s t e r e d  (and  

lease n o t  a l r e a d y  
noted  on i t )  n o t i n g  

a g a i n s t  s u p e r i o r  
t i t l e  i s  a l s o  

n e c e s s a r y .  

Lease n o t  r e g i s t r a b l e ,  

* Except  where i n d i c a t e d  t h e  p o s i t i o n  i s  t h e  same whether  o r  not  t h e  r e v e r s i o n a r y  t i t l e  i s  r e g i s t e r e d .  

{ But see paragraph  36.  

~ 

NON-COMPULSORY AREAS 

Lease registrable o n l y  i n  
excep t  i ona  1 c i r cums tances  

Lease no t  r e g i s t r a b l e  I 



PART C. MISCELLANEOUS POINTS ON LEASEHOLDS 

- Topics  t o  be d i s c u s s e d  i n  P a r t  C 

I n  t h i s  p a r t  of t h i s  P a p e r  w e  d e a l  w i t h  t h e  f o l l o w i n g  
t o p i c s  : - 

I Abso lu te  l e a s e h o l d  t i t l e s  

I1 Impl ied  covenan t s  on t h e  t r a n s f e r  of a 
reg is te red  lease  

I11 P r o d u c t i o n  t o  t h e  R e g i s t r y  of t h e  c e r t i f i c a t e  
of t h e  l e s s o r ' s  t i t l e  

I ABSOLUTE LEASEHOLD TITLES 

G e n e r a l l y  

50. So f a r  a s  l e a s e h o l d  l a n d  i s  conce rned ,  t h e  t i t l e s  now 
most commonly r e g i s t e r e d  a re  a b s o l u t e  a n d  good l e a s e h o l d .  An 

a b s o l u t e  t i t l e  t o  l e a s e h o l d  l a n d ,  i n  e f f e c t ,  g u a r a n t e e s  t h a t  
t h e  lease w a s  v a l i d l y  g r a n t e d  whereas  a good l e a s e h o l d  t i t l e  
does  n o t .  N e v e r t h e l e s s  whichever  k i n d  of l e a s e h o l d  t i t l e  i s  
g r a n t e d ,  t h e  p r o p r i e t o r  i s  deemed t o  be a f f e c t e d  w i t h  n o t i c e  
of a l l  t h e  r e s t r i c t i v e  covenan t s  n o t i c e  of  which i s  e n t e r e d  
on t h e  reg is te r  of t h e  r e v e r s i o n a r y  t i t l e  o r  t i t l e s .  40 
of t h e s e  i s  a lways  e n t e r e d  on t h e  lessee 's  t i t l e  where t h e  

t i t l e  i s  a b s o l u t e .  S i n c e  a n  a b s o l u t e  t i t l e  h a s  t h e  advan tage  
mentioned above and a l s o  shows a l l  t h e  r e s t r i c t i v e  covenan t s  
which a f f ec t  i t ,  whereas  o t h e r  l e a s e h o l d  t i t l e s  may n o t  do s o ,  
p r o s p e c t i v e  mor tgagees  are  i n c r e a s i n g l y  i n s i s t i n g  t h a t ,  i f  a n  
advance i s  t o  be made, lessees should  be reg is te red  wi th  a n  

a b s o l u t e  r a t h e r  t h a n  a good l e a s e h o l d  t i t l e .  T h i s  i s  e s p e c i a l l y  
t h e  case w h e r e  new o r  r e c e n t l y  g r a n t e d  l e a s e s  are o f f e r e d  a s  a 

s e c u r i t y  f o r  a n  advance.  

N o t i c e  

40. s .50(2) .  See White  v .  Bi jou  Mansions Ltd .  [1937] Ch. 610 
a t  p.620 a f f i r m e d  [1938] Ch. 351 ( C . A . ) .  
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I n f o r m a t i o n  as t o  s u p e r i o r  t i t l e s  

51. A s  t h e  l a w  now s t a n d s ,  a lessee may n o t  be ab le  t o  o b t a i n  
t h e  n e c e s s a r y  i n f o r m a t i o n  a b o u t  t h e  s u p e r i o r  t i t l e s  t o  enab le  , 

him t o  a p p l y  f o r  a n  a b s o l u t e  t i t l e  t o  h i s  l e a s e h o l d  i n t e r e s t .  
T h i s  w i l l  depend p a r t l y  on t h e  s t a t e  o f  t h e  market a t  t h e  t i m e  
when t h e  n e g o t i a t i o n s  f o r  t h e  lease take p l a c e ,  s i n c e  g e n e r a l l y  
a lessee i s  n o t ,  a p a r t  from a n  agreement  e x p r e s s l y  p r o v i d i n g  
f o r  i t ,  e n t i t l e d  t o  i n f o r m a t i o n  a b o u t  t h e  s u p e r i o r  t i t l e s .  I n  
many cases, he has  no o p t i o n  b u t  t o  a p p l y  f o r  a good l e a s e h o l d  
t i t l e .  N e v e r t h e l e s s ,  when h i s  a p p l i c a t i o n  i s  examined i t  may 
be c l ea r  t o  t h e  Registrar,  where a l l  t h e  s u p e r i o r  t i t l e s  a r e  
regis tered,  t h a t  a n  a b s o l u t e  t i t l e  cou ld  s a f e l y  be g r a n t e d .  
The Ch ie f  Land Regis t rar  has ,  a t  p r e s e n t ,  no power i n  such 
c i r c u m s t a n c e s  t o  g r a n t  a n  a b s o l u t e  t i t l e  u n l e s s  t h e  a p p l i c a t i o n  
i s  re-made on t h e  b a s i s  t h a t  a n  a b s o l u t e  t i t l e  i s  asked f o r .  
To o b v i a t e  t h i s  i t  h a s  been s u g g e s t e d  t h a t  t h e  Registrar s h o u l d  
be empowered i n  s u i t a b l e  cases t o  g r a n t  a n  a b s o l u t e  t i t l e  where  
a good l e a s e h o l d  t i t l e  has  been  a p p l i e d  f o r ,  w h e t h e r  t h e  

a p p l i c a n t  c o n s e n t s  o r  n o t .  A s i m i l a r  power a l r e a d y  e x i s t s  w h e r e  

I n  such  a case,  i f  t h e  Registrar " is  s a t i s f i e d  a s  t o  t h e  t i t l e  
t o  t h e  f r e e h o l d  e s t a t e ,  he may register i t  a s  a b s o l u t e ,  w h e t h e r  

t h e  a p p l i c a n t  c o n s e n t s  t o  such r e g i s t r a t i o n  o r  n o t " .  

a n  a p p l i c a t i o n  i s  made f o r  a p o s s e s s o r y  t i t l e  t o  f r e e h o l d  l and .  41 

52.  A t  one t i m e ,  f o l l o w i n g  t h e  d e c i s i o n  i n  White  v .  Bi.jou 
Mansions L td , , 42  i t  w a s  t h e  p o l i c y  of  t h e  R e g i s t r y  t o  induce  
s o l i c i t o r s  t o  a p p l y  f o r  a b s o l u t e  l e a s e h o l d  t i t l e s  whereve r  t h e  
es ta te  o u t  of which t h e  lease w a s  g r a n t e d  w a s  registered w i t h  

a b s o l u t e  t i t l e .  Thus r e s t r i c t i v e  c o v e n a n t s  a f f e c t i n g  t h e  free- 
h o l d  t i t l e  of which t h e  lessee may have been unaware w e r e  
b rough t  on t o  t h e  t i t l e  t o  t h e  l e a s e h o l d .  Many s o l i c i t o r s  who 
had been  t h u s  induced  t o  a p p l y  f o r  a b s o l u t e  l e a s e h o l d  t i t l e  
complained t h a t  t h e s e  r e s t r i c t i v e  c o v e n a n t s  w e r e  se t  o u t  i n  t h e  

regis ter  of t h e  l e a s e h o l d  t i t l e .  A s  a r e s u l t ,  t h i s  p o l i c y  w a s  
abandoned. The f a c t  remains ,  however, t h a t  w h e t h e r  o r  no t  

t 

41. s.4 p r o v i s o  (iii). 
42. [1937] Ch.  610 aff i rmed [1938] Ch. 351 ( C . A . ) .  
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these covenan t s  a re  s e t  o u t  i n  t h e  l e a s e h o l d  regis ter ,  t h e  

lessee and t h o s e  d e r i v i n g  t i t l e  u n d e r  h i m  a r e  deemed t o  be 

a f fec ted  w i t h  n o t i c e  o f  t h e  r e s t r i c t i o n s  f o r  t h e  r e a s o n s  
mentioned i n  pa rag raph  50 above.  I n  p r i n c i p l e ,  we c o n s i d e r  
t h a t  where  such mat te rs  are  known t o  t h e  Land R e g i s t r y ,  t h e y  
s h o u l d ,  i n  t h e  i n t e r e s t s  of ' comple t eness  a n d  a c c u r a c y ,  be 

shown on t h e  l e a s e h o l d  t i t l e  and we  t h i n k  t h a t  t h e  Ch ie f  Land 
Registrar should  have power, w h e t h e r  t h e  a p p l i c a n t  c o n s e n t s  o r  
no t ,  t o  g r a n t  a n  a b s o l u t e  t i t l e  t o  a l e a s e h o l d  i f  he i s  
s a t i s f i e d  a s  t o  t h e  r e v e r s i o n a r y  t i t l e .  

The Roxburgh Commit tee ' s  recommendation 

53 The  p o s s i b i l i t y  of r e s t r i c t i v e  covenan t s  a f f e c t i n g  t h e  

f r e e h o l d  t i t l e ,  bu t  h i t h e r t o  u n d i s c l o s e d  t o  t h e  lessee,  b e i n g  
shown i n  t h e  register o f  a n  a b s o l u t e  l e a s e h o l d  t i t l e ,  e x i s t s  
i n  any case where  t h e  lessee w a s  u n a b l e  t o  i n v e s t i g a t e  t h e  

s u p e r i o r  t i t l e s  b e f o r e  t h e  lease w a s  registered. Lessees are  
i n  t h a t  p o s i t i o n  because a p r o s p e c t i v e  lessee or a s s i g n e e  o f  a 
lease of  registered l a n d ,  i f  he does  n o t  c o n t r a c t  t o  be 

f u r n i s h e d  w i t h  t h e  l a n d l o r d ' s  t i t l e  o r  t h e  s u p e r i o r  t i t l e ,  has 
no r i g h t  t o  i n s p e c t  t h e  reg is te r  of  t h o s e  t i t l e s ,  43 
problem w a s  d i s c u s s e d  i n  t h e  Repor t  o f  t h e  Roxburgh Committee 
on Land Charges,44 and i t  w a s  t he re  recommended t h a t  a 
p r o s p e c t i v e  lessee o r  a s s i g n e e  of a lease of registered l a n d  
shou ld  be g i v e n  a s t a t u t o r y  r i g h t  t o  i n s p e c t  t h e  charges 
register of t h e  f r e e h o l d  and  any s u p e r i o r  l e a s e h o l d  t i t l e .  

T h i s  

54. I n  p r i n c i p l e ,  w e  agree w i t h  t h i s  recommendation o f  t h e  

Roxburgh Committee. Not o n l y  would i t  enab le  a p r o s p e c t i v e  
lessee o r  a s s i g n e e  of a lease of  r e g i s t e r e d  l a n d  t o  a s c e r t a i n  

45 w h e t h e r  any r e s t r i c t i v e  c o v e n a n t s  o r  o t h e r  ' ' l and  charges"  
affected t h e  f r e e h o l d  t i t l e ,  bu t  i t  would a l s o  enable  h i m  t o  
d i s c o v e r  w h e t h e r  any r e v e r s i o n a r y  t i t l e  was affected by a charge 

4 3 .  I n  t h e  case of u n r e g i s t e r e d  l a n d ,  t h e  p o s i t i o n  i s  s imi la r .  

44. (1956)  Cmd. 9825, p a r a .  42 .  
45. By " land  charges" i n  t h i s  c o n t e x t ,  w e  refer  t o  t h o s e  matters 

(See  Law o f  P r o p e r t y  A c t  1925. ss. 44 and 1 9 8 ) .  

which,  i n  t h e  case of u n r e g i s t e r e d  l a n d ,  a re  reg is t rab le  i n  
t h e  regis ter  of  l and  charges a t  Kidbrooke. 
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and ,  i f  so,  whe the r  t h i s  c u r t a i l e d  a m o r t g a g o r ' s  powers  of 
l e a s i n g .  46 

55. It seems t o  u s  t h a t  i n  implementing t h i s  recommendation 
c e r t a i n  problems would have t o  be  overcome. N e g o t i a t i o n s  f o r  
t h e  g r a n t  o r  a s s ignmen t  of a lease do n o t  a lways f o l l o w  a 
fo rma l  p a t t e r n  and Ita p r o s p e c t i v e  lessee o r  a s s i g n e e  of a 
lease" may n o t  be a s  e a s y  t o  i d e n t i f y  a s  a " p u r c h a s e r t f  of 
f r e e h o l d  l a n d .  47 
person  h a v i n g  access t o  t h e  register i t  would be n e c e s s a r y  t o  
s p e c i f y  w i t h  some care t h e  stage a t  w h i c h  a pe r son  engaged i n  
such n e g o t i a t i o n s  became e n t i t l e d  t o  e x e r c i s e  t h e  s t a t u t o r y  
r i g h t  o f  i n s p e c t i o n .  

To a v o i d  t h e  p o s s i b i l i t y  of any u n a u t h o r i s e d  

S e c t i o n  l l O ( 1 )  of t h e  A c t  

56. Another  s u g g e s t i o n  which has  been  p u t  f o r w a r d  t o  overcome 
t h e  problem of lessees b e i n g  a f f e c t e d  w i t h  n o t i c e  of r e s t r i c t i v e  
c o v e n a n t s  and o t h e r  " l and  chargesfrC5 affect ing t h e  s u p e r i o r  
t i t l e s  of which  t h e y  are unaware i s  t h a t  t h e  p r o v i s i o n s  of 
s e c t i o n  l l O ( 1 )  o f  t h e  A c t  shou ld  be  ex tended  s o  a s  t o  be 

a p p l i c a b l e  as  between l e s s o r s  and  lessees. S e c t i o n  1 1 0  a p p l i e s  
a t  p r e s e n t  on ly  a s  between vendors  and  p u r c h a s e r s  a n d  f o r  t h e  

p u r p o s e s  o f  t h e  s e c t i o n  "purchase r s "  d o  n o t  i n c l u d e  lessees o r  
chargees. S u b s e c t i o n  ( 1 )  of t h e  s e c t i o n  o b l i g e s  a vendor ,  
n o t w i t h s t a n d i n g  any s t i p u l a t i o n  t o  t h e  c o n t r a r y ,  t o  f u r n i s h  
t h e  p u r c h a s e r  w i t h  a n  a u t h o r i t y  t o  i n s p e c t  t h e  r eg i s t e r  of h i s  
t i t l e  and ,  i f  r e q u i r e d ,  w i t h  a copy of t h e  s u b s i s t i n g  e n t r i e s  
and of any f i l e d  p l a n s  and c o p i e s  o r  abs t rac t  of documents 
noted on t h e  register.  I f  t h e  s u b s e c t i o n  w e r e  t o  be ex tended  
t o  lessees i t  would p r o v i d e  a comple te  s o l u t i o n  t o  t he  problem 
i n  t h e  m a j o r i t y  of cases i .e.  where  t h e  lease w a s  a h e a d l e a s e  
and t h e  f r e e h o l d  t i t l e  w a s  registered a s  a b s o l u t e .  Where t h e  
lease w a s  n o t  a headlease i t  would o n l y  p r o v i d e  a p a r t i a l  
s o l u t i o n  because  t he  l e s s o r  would n o t  be ab le  t o  g i v e  t h e  

~~ ~ 

46. T h i s  recommendation would n o t ,  however,  e n a b l e  h i m  t o  
d i s c o v e r  t h e  p r o v i s i o n s  of any c o v e n a n t s  i n  a s u p e r i o r  
lease.  These would be  d i s c o v e r a b l e  i f  he w e r e  a b l e  t o  
s t i p u l a t e  f o r  t h e  i n s p e c t i o n  of any such  lease.  

47. S e e  Eccles v .  Bryant  and  P o l l o c k  [ 19481 Ch.  93; D ' S i l v a  
v .  Lis te r  Houses Ltd .  [1970] 2 W.L.R. 563. 
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lessee any r i g h t  of  i n s p e c t i o n  of t h e  registers of t h e  s u p e r i o r  
t i t l e s .  

57. However, w e  have n o t  pursued  the  p o s s i b l e  e x t e n s i o n  of 
s e c t i o n  1 1 0  f o r  t h e  b e n e f i t  of lessees o r  t h e  recommendation 
of  t h e  Roxburgh Committee because  i n  P a r t  D of t h i s  Paper  we 
p u t  forward a n o t h e r  p r o p o s a l .  T h i s  would a l l o w  w i d e r  a c c e s s  
t o  i n f o r m a t i o n  i n  t h e  regis ter ,  which would achieve,  b r o a d l y ,  
t h e  same r e s u l t s  and might  make s p e c i f i c  p r o v i s i o n s  of t h e  
k i n d  d i s c u s s e d  i n  t h e  p r e c e d i n g  pa rag raph  u n n e c e s s a r y .  

Convers ion  t o  a b s o l u t e  t i t l e  

58. Where l a n d  h a s  been registered w i t h  a good l e a s e h o l d  
t i t l e  f o r  a t  l eas t  t e n  y e a r s  and t h e  Regis t ra r  i s  sa t i s f i ed  as 
t o  p o s s e s s i o n  d u r i n g  t h a t  p e r i o d ,  h i  may, unde r  s e c t i o n  77(4) 
of t h e  A c t ,  a t  t h e  r e q u e s t  of t h e  p r o p r i e t o r  and s u b j e c t  t o  
c e r t a i n  c o n d i t i o n s  c o n v e r t  t h e  t i t l e  t o  a b s o l u t e .  Two matters 
a r i s e  i n  r e l a t i o n  t o  t h i s  power of t h e  Registrar which seem t o  
need c o n s i d e r a t i o n .  F i r s t ,  it i s  by no means c lear  why a p e r i o d  
of t e n  y e a r s  w a s  chosen f o r  t h e  p u r p o s e s  of t h i s  p r o v i s i o n .  I t  

may be t h a t  i t  w a s  t hough t  t h a t  t e n  y e a r s  u n d i s t u r b e d  p o s s e s s i o n  
w a s  adequa te  ev idence  o f  t h e  l e s s o r ' s  t i t l e  t o  g r a n t  t h e  l e a s e .  
W e  t h i n k ,  however,  t h i s  i s  a q u e s t i o n a b l e  p r o p o s i t i o n .  Secondly ,  
there  i s  no e x p r e s s  r equ i r emen t  i n  t h e  A c t  ( o r  t h e  Ru les )  t h a t  

t h e  Registrar must be s a t i s f i e d  a s  t o  t h e  s u p e r i o r  t i t l e s ,  and,  
where  they  are  n o t  t hemse lves  registered w i t h  a b s o l u t e  t i t l e ,  
c a n v e r s i o n  may i n v o l v e  some r i s k  t o  t h e  indemni ty  fund.  More- 
o v e r ,  u n l e s s  t h e  s u p e r o r  t i t l e s  are  examined, t h e  R e g i s t r a r  w i l l  
not  know what  r e s t r i c t i v e  covenan t s  o r  o t h e r  matters a f f e c t i n g  
these t i t l e s  ought  t o  be r eco rded  on t h e  t i t l e  t o  t h e  l e a s e h o l d  
i n t e r e s t .  Although t h e  Reg i s t r a r ' s  power t o  c o n v e r t  a t i t l e  
u n d e r  s e c t i o n  77(4) i s  d i s c r e t i o n a r y ,  i t  i s  open t o  doubt  
w h e t h e r ,  a s  a mat te r  of l a w ,  where t h e  o t h e r  p r o v i s i o n s  of t h e  
s u b s e c t i o n  and t h e  Ru les  a re  complied w i t h ,  c o n v e r s i o n  c o u l d  
p r o p e r l y  be r e f u s e d  on t h e  ground t h a t  t h e  Reg i s t r a r  had n o t  
seen t h e  s u p e r i o r  t i t l e .  48 
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5 9 .  We s u g g e s t  t h e r e f o r e  t h a t  s e c t i o n  7 7 ( 4 )  migh t  be amended 
so as  t o  p r o v i d e ,  i n  e f f e c t ,  t h a t  t h e  Registrar may a t  t i m e  
c o n v e r t  a good l e a s e h o l d  t i t l e  t o  a b s o l u t e  but  o n l y  i f  he i s  
s a t i s f i e d  i n  regard t o  t h e  r e v e r s i o n a r y  t i t l e  o r  t i t l e s .  49 

I1 IMPLIED COVENANTS ON THE TRANSFER OF A 
REGISTERED LEASE 

6 0 .  Under t h e  p r o v i s i o n s  of s e c t i o n s  76 and 77 of t h e  Law o f  
P r o p e r t y  A c t  1925 i t  i s  p o s s i b l e  by t h e  u s e  of s t a t u t o r y  words 
such as  "as b e n e f i c i a l  owner" t o  imply i n  a n  ass ignment  of a 
l e a s e h o l d  i n t e r e s t  i n  land  l eng thy  c o v e n a n t s  by t h e  a s s i g n o r  a s  
t o  t i t l e ,  and by t h e  a s s i g n e e  as t o  t h e  payment of r e n t  and 
observance  of t h e  covenan t s  i n  t h e  lease. T h i s  i s  so i n  regard 
t o  both  u n r e g i s t e r e d  and registered5' l a n d ,  but  i n  r e s p e c t  o f  
r e g i s t e r e d  land there  are  a d d i t i o n a l  p r o v i s i o n s  c o n t a i n e d  i n  
s e c t i o n  24 of t h e  A c t .  The e f f ec t  of  t h i s  s e c t i o n  i s  t h a t  on 
a t r a n s f e r  of a l e a s e h o l d  i n t e r e s t  i n  registered l a n d  ( o t h e r  
t h a n  by way of  a n  u n d e r l e a s e )  c e r t a i n  covenan t s  a s  t o  t i t l e  a n d  
as  t o  payment of r e n t  and  observance  of t h e  covenan t s  i n  t h e  

lease a re  impl ied  a u t o m a t i c a l l y  u n l e s s  t h e  p a r t i e s  p r o v i d e  t o  
t h e  c o n t r a r y .  I t  i s  o f t e n  f e l t  t h a t  these covenants  i m p l i e d  

w i t h o u t  the u s e  of any  s p e c i a l  words i n  t h e  case of  registered 
l a n d  a re  n o t  so s a t i s f a c t o r y  as  t h o s e  wh ich  can be i n t r o d u c e d  
i n  t h e  case of e i t h e r  u n r e g i s t e r e d  o r  registered l a n d  by t h e  

u s e  of t h e  a p p r o p r i a t e  formula  and,  i n d e e d ,  i n  some cases 
they  a re  i n a p p r o p r i a t e .  The form of  t r a n s f e r  of l e a s e h o l d  
l a n d  (Form 3 2 )  p r e s c r i b e d  by t h e  Ru les  i s  s i l e n t  a s  t o  covenan t s  
and t h e r e f o r e ,  i f  t h e  form i s  n o t  a d a p t e d  by t h e  p a r t i e s ,  t h e  

covenan t s  i m p l i e d  u n d e r  s e c t i o n  24 w i l l  a p p l y .  However, t h e  

form of t r a n s f e r  p r e p a r e d  and promulgated by t h e  R e g i s t r y  and 

49. H e  would a l s o  have t o  be s a t i s f i e d  a s  t o  t h e  p r o p r i e t o r  
b e i n g  i n  p o s s e s s i o n .  

50. s .38(2)  and rr. 76 and 77.  A s  t o  t h e  d i f f e r e n c e  between 
covenan t s  f o r  t i t l e  on t h e  sa le  o f  u n r e g i s t e r e d  l a n d  and 
registered l a n d  see Hissett and Another  v . R e a d i n g  Roofinq 
Co.Ltd. [ l 9 6 9 ]  1 W.L.R. 1757 and a n  a r t i c l e  t h e r e o n  by 
P r o f e s s o r  F.R. Crane  i n  (1970) 34 Conv. ( N . S . )  a t  p.128 
i n  wh ich  he c r i t i c i z e s  r u l e  77. W e  s h a l l  c o n s i d e r  these 
when w e  dea l  w i t h  o v e r r i d i n g  i n t e r e s t s  i n  a l a t e r  paper .  
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p r i n t e d  and p u b l i s h e d  by H.M. S t a t i o n e r y  Office i n c o r p o r a t e s  
t h e  s t a t u t o r y  wording of " b e n e f i c i a l  owner" w h i c h ,  u n l e s s  

va r i ed ,  w i l l  c a u s e  t h e  Law of P r o p e r t y  A c t  c o v e n a n t s  t o  a p p l y .  
A t t e n t i o n  is  drawn t o  t h e  d i f f e r e n c e s  between t h e  two A c t s  by 
t h e  e d i t o r s  of  t h e  books of p r e c e d e n t s  i n  common u s e .  

6 1 .  The p r e s e n t  p o s i t i o n  seems t o  u s  t o  be c a p a b l e  of 
improvement and we s u g g e s t  t h a t  s e c t i o n  24 of t h e  A c t  be  

r e p e a l e d  and t h a t  t h e  p a r t i e s  be l e f t ,  by t h e  u s e  of t h e  
s t a t u t o r y  wording ,  t o  i n c o r p o r a t e  t h o s e  p r o v i s i o n s  of s e c t i o n s  
76 and 77 of t h e  Law of P r o p e r t y  A c t  1925 and of  t h e  c o v e n a n t s  
i n  t h e  Second Schedule  t o  t h a t  A c t  a s  may be a p p r o p r i a t e  t o  
t h e  p a r t i c u l a r  t r a n s a c t i o n .  Ru les  76 and  77 p r o v i d e  t h e  

n e c e s s a r y  machinery.  I n  making t h i s  s u g g e s t i o n  we have n o t  
over looked  t h e  f a c t  t h a t  t h e  Law o f  P r o p e r t y  A c t  covenan t s  
may themse lves  be  c a p a b l e  of improvement. 

I11 PRODUCTION TO THE REGISTRY OF THE CERTIFICATE 
OF THE LESSOR'S T I T L E  

62. Under s e c t i o n  6 4  of t h e  A c t ,  a land ( o r  c h a r g e )  c e r t i f i c a t e  
must be produced t o  t h e  Registrar on  eve ry  e n t r y  i n  t h e  regis ter  
of a d i s p o s i t i o n  by t h e  p r o p r i e t o r  of t h e  registered l a n d  ( o r  
charge) .  It  must a l s o  be produced w h e r e  " n o t i c e "  of a mat ter  
a d v e r s e l y  a f f e c t i n g  t h e  p r o p r i e t o r ' s  t i t l e  is  e n t e r e d  on t h e  
reg is te r  o t h e r  t h a n  a n o t i c e  of a lease a t  a r e n t  w i t h o u t  
t a k i n g  a f i n e .  51 

63.  A s  we  have  e x p l a i n e d  e a r l i e r  i n  t h i s  P a p e r ,  t h e  g r a n t  of 
a lease of registered l a n d  f o r  a t e r m  i n  e x c e s s  of 21 y e a r s  i s  
a d i s p o s i t i o n  of  r e g i s t e r e d  l a n d .  Accord ingly  i t  has  t o  be 

registered52 and n o t i c e  o f  t h e  lease e n t e r e d  on t h e  reg is te r  of 
t h e  l e s s o r ' s  t i t l e .  Befo re  1965, t h e  p r a c t i c e  of t h e  Land 
R e g i s t r y  w a s  t o  i n s i s t  t h a t  t h e  c e r t i f i c a t e  of t h e  l e s s o r ' s  
t i t l e  be produced t o  t h e  R e g i s t r y  ( o r  be placed on  d e p o s i t  a t  
t h e  R e g i s t r y )  on any a p p l i c a t i o n  f o r  f i r s t  r e g i s t r a t i o n  of such 

51. The c e r t i f i c a t e  d o e s  n o t  have t o  be produced i n  t h e  case of 
t h e  l o d g i n g  of a c a u t i o n ,  i n h i b i t i o n  o r  c r e d i t o r s '  n o t i c e .  

52.  Except i n  t h e  case of t h e  g r a n t  of a n  " i n a l i e n a b l e "  lease,  
(See  p a r a .  27 a b o v e ) .  
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a lease. T h i s  p r a c t i c e ,  though approved a t  f i r s t  i n s t a n c e ,  w a s  
h e l d  by t h e  Cour t  o f  Appeal i n  S t r a n d  S e c u r i t i e s  L t d .  v .  

upon which t h e  Land R e g i s t r y  founded t h e  p r a c t i c e  d i d  not  a p p l y  

C a s ~ e l l ~ ~  t o  be wrong i n  l a w  on  t h e  ground t h a t  t h e  p r o v i s i o n  54 

t o  a n  a p p l i c a t i o n  f o r  t h e  f i r s t  r e g i s t r a t i o n  of a new t i t l e ,  55 

64. The S t r a n d  S e c u r i t i e s  case concerned  a reg is t rab le  lease 
a t  a rack r e n t .  Whether t h e  d e c i s i o n  would be e q u a l l y  a p p l i c a b l e  
t o  a regis t rable  lease a t  a premium must ,  t h e r e f o r e  be a m a t t e r  
f o r  c o n j e c t u r e .  However, it appears t o  u s ,  as  i t  appea red  t o  
t h e  Cour t  of t h a t  i t  i s  desirable  t h a t  a n  e n t r y  of 
t h e  lease should be made on t h e  l e s s o r ' s  l and  c e r t i f i c a t e .  
Accord ingly ,  w e  t h i n k  t h a t  t h e  long  e s t ab l i shed  p r a c t i c e  of 
p roduc ing  t h e  land  c e r t i f i c a t e ,  so  t h a t  t h e  R e g i s t r y  c a n  make 
t h e  a p p r o p r i a t e  e n t r y  i n  i t ,  shou ld  be con t inued  i n  a l l  i n s t a n c e s  
upon which  t h e  r e g i s t r a t i o n  o f  a lease of registered land  i s  
sought .  

65. Our view i s  t h a t  i n  p r i n c i p l e  a l e s s o r  who has  g r a n t e d  a 
regis t rable  l e a s e  o f  registered land shou ld  be u n d e r  a n  
o b l i g a t i o n  t o  produce h i s  c e r t i f i c a t e  t o  t h e  R e g i s t r y  on t h e  
lessee's a p p l i c a t i o n  t o  register t h e  t i t l e  t o  the  lease.  It 
would be e s s e n t i a l  t o  e n s u r e  t h a t  t h e  lessee had a d e q u a t e  
p r o t e c t i o n  i f  t h e  l e s s o r  f a i l e d  o r  d e l a y e d  i n  complying w i t h  
such  o b l i g a t i o n .  Prompt a c t i o n  by t h e  l e s s o r  i s  n e c e s s a r y  i n  
t h e  i n t e r e s t s  of t h e  lessee,  s i n c e  t h e  p r i o r i t y  of a n  a p p l i c a t i o n  
t o  regis ter  a new lease w i l l  depend on t h e  t i m e  when t h e  

a p p l i c a t i o n  and t h e  n e c e s s a r y  documents are  del ivered t o  t h e  

Reg i s t ry57  and ,  i n  p a r t i c u l a r ,  w h e t h e r  o r  n o t  t h e  a p p l i c a t i o n  
i s  so d e l i v e r e d  w i t h i n  t h e  p e r i o d  of p r i o r i t y  c o n f e r e d  by t h e  

o f f i c i a l  search which i t  i s  desirable  t h a t  t h e  lessee should 

5 3 .  [ I9651 C h .  958. 
54. s . 6 4 ( l ) ( a ) .  
55. S e e ,  f o r  example,  t h e  remarks of Russe l l  L . J .  [1965]  

56. S e e  [ 19651 C h .  958 p e r  Lord Denning a t  p.978. 
57. r .83 .  

C h .  958 a t  p.986. 
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make before  ~ o m p l e t i o n . ~ ~  
i f  t h e  l e s s o r  d e f a u l t s  o r  de l ays  i n  lodging t h e  c e r t i f i c a t e .  

66.  Although, under t h e  e x i s t i n g  l a w ,  t h e  Chief  Land R e g i s t r a r  
has power i n  c e r t a i n  c i rcumstances  t o  compel t h e  product ion  of 
c e r t i f i c a t e s  of t i t l e , 5 9  it  would n e v e r t h e l e s s  be necessary ,  
even i f  t h e  l a w  were amended a s  suggested i n  t h e  preceding 
paragraph,  t o  ensure t h a t  a lessee would not be p re jud iced  i f  
there were d e f a u l t  by h i s  l e s s o r  i n  lodging h i s  cer t i f ica te .  
A vendor of p a r t  of land i n  a registered t i t l e  i s  under a n  
o b l i g a t i o n  imposed by s e c t i o n  110(6) t o  procure t h a t  h i s  

c e r t i f i c a t e  i s  lodged a t  t h e  Reg i s t ry  t o  meet t h e  pu rchase r ' s  
a p p l i c a t i o n  t o  register h i s  t r a n s f e r .  By c o n t r a s t ,  s e c t i o n  l lO(6) 
does n o t  apply a s  between a l e s s o r  and a lessee and i n  t h i s  
r e spec t  a lessee i s  i n  a less f avourab le  p o s i t i o n  than a 
purchaser .  

The lessee ought no t  t o  be pre judiced  

67. It has  t h e r e f o r e  been suggested t h a t  t h e  p o s i t i o n  of  a 
lessee would be improved i f  a p rov i s ion  on t h e  l i n e s  of t h e  

r e l e v a n t  pa r t s  of s e c t i o n  l l O ( 6 )  w e r e  made a p p l i c a b l e  a s  between 
a l e s s o r  and lessee. T h i s  sugges t ion  h a s ,  i n  o u r  view, its 
a t t r a c t i o n s  and from a p r a c t i c a l  p o i n t  of view, i t  would 
probably provide a s a t i s f a c t o r y  s o l u t i o n  i n  t h e  r a r e  c a s e s  i n  
which a l e s s o r  i s  uncooperat ive.  That t h e  cases of non- 
coopera t ion  a r e  rare,  i s  no doubt due t o  t h e  arrangements 
u s u a l l y  made between t h e  p a r t i e s  t h a t  t h e  l e s s o r ' s  land 
c e r t i f i c a t e  w i l l  be depos i t ed  a t  t h e  Reg i s t ry  w i t h i n  a l i m i t e d  
number of days .  Never the less ,  a lessee might be p re jud iced  by 
d e f a u l t  o r  d e l a y  on h i s  l e s s o r ' s  p a r t  i n  lodging  h i s  c e r t i f i c a t e ,  
t o  a n  e x t e n t  which  could not  be adequately compensated by a 
payment of damages. I n  any event ,  an  award of damages m i g h t  not 
be m e t ,  f o r  example, i f  t h e  l e s s o r  w e r e  i n s o l v e n t .  

68. We t h i n k  i t  is  wrong i n  p r i n c i p l e ,  t h a t  there  should be  

any r i s k ,  however remote, of a lessee s u f f e r i n g  l o s s  because, 
h i s  l e s s o r  d e f a u l t s  o r  d e l a y s  i n  lodging  h i s  c e r t i f i c a t e  a t  the  

58. The lessee w i l l  only be ab le  t o  make t h e  search where he 

5 9 .  See ss. 6 4 ( 2 )  and 128 and r .320 .  Also s.15. 
has  been able t o  a r range  f o r  i n spec t ion  o f  t h e  lessor ' s  t i t l e .  
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R e g i s t r y .  I t  seems t o  u s  t h a t  ra ther  t h a n  t o  e x t e n d  s e c t i o n  
l l O ( 6 )  i n  t h e  way s u g g e s t e d ,  i t  would be p re fe rab le  t o  p r o v i d e  
t h a t  a n  a p p l i c a t i o n  shou ld  be deemed t o  be complete  when t h e  

lessee h a s  lodged a t  t h e  R e g i s t r y  t h e  documents u n d e r  h i s  

c o n t r o l  and  t h e  a p p l i c a t i o n  i s  o t h e r w i s e  i n  o r d e r  u n d e r  t h e  
A c t  and Ru les .  A l e s s o r  shou ld  t h e r e f o r e  be under  a c lear  
o b l i g a t i o n  t o  lodge  h i s  c e r t i f i c a t e  t o  m e e t  t h e  r e l e v a n t  
a p p l i c a t i o n  w i t h i n  a p e r i o d  o f ,  s a y ,  s e v e n  days  of comple t ion  
of t h e  d i s p o s i t i o n ,  and t h e  enforcement  of such l i a b i l i t y  
shou ld  be t h e  r e s p o n s i b i l i t y  of t h e  Ch ie f  Land Reg i s t r a r .  It  
seems t o  u s  t h a t  i t  i s  on ly  by p r o v i s i o n s  on t h o s e  l i n e s  t h a t  
a lessee c a n  be p r o p e r l y  p r o t e c t e d  w h i l s t  a t  t h e  same t i m e  
e n s u r i n g  t h a t  c e r t i f i c a t e s  a re  lodged.  

69.  P r o v i s i o n a l  c o n c l u s i o n s  as  t o  m i s c e l l a n e o u s  p o i n t s  
on l e a s e h o l d s  

I A s  t o  A b s o l u t e  Leasehold T i t l e s  

( 1 )  

(ii) 

(iii) 

Where t h e  Registrar is  s a t i s f i e d  a s  t o  t h e  
r e v e r s i o n a r y  t i t l e ,  he s h o u l d  have s t a t u t o r y  
po-,ver t o  g r a n t ,  w i t h  o r  w i t h o u t  t h e  c o n s e n t  
of  t h e  a p p l i c a n t ,  a n  a b s o l u t e  t i t l e  when a 
good l e a s e h o l d  t i t l e  i s  a p p l i e d  f o r .  
(Pa rag raph  5 2 ) .  

P r o s p e c t i v e  lessees and a s s i g n e e s  of leases 
o f  registered l a n d  shou ld ,  i n  p r i n c i p l e ,  as 
recommended by the Roxburgh Committee, have 
t h e  r i g h t  t o  i n s p e c t  t he  charges regis ter  
of t h e  f r e e h o l d  and any s u p e r i o r  l e a s e h o l d  
t i t l e .  (Pa rag raph  5 4 )  . 
The Roxburgh Commit tee 's  recommendation has 
n o t  been  pursued  i n  t h i s  P a p e r  nor  h a s  t h e  

p o s s i b l e  e x t e n s i o n  of s e c t i o n  1 l o ( 6 )  of 
t h e  A c t  t o  lessees, because  i n  P a r t  D 
p r o p o s a l s  f o r  a l l o w i n g  w i d e r  access t o  
i n f o r m a t i o n  i n  t h e  regis ter  are p u t  fo rward  
which would, b r o a d l y ,  a c h i e v e  t h e  same 
r e s u l t s .  (Pa rag raph  57) .  
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( i v )  Where the  s u p e r i o r  t i t l e s  are  n o t  r e g i s t e r e d  
a s  a b s o l u t e ,  t h e  Registrar should n o t  be 
u n d e r  a n  o b l i g a t i o n  t o  c o n v e r t  a good l e a s e -  
h o l d  t i t l e  t o  a b s o l u t e  a f t e r  r e g i s t r a t i o n  
f o r  t e n  y e a r s  and p o s s e s s i o n  f o r  t e n  y e a r s .  
H e  should  be g i v e n  a d i s c r e t i o n  t o  c o n v e r t  
f rom good t o  a b s o l u t e  l e a s e h o l d  a t  any 
t i m e ,  bu t  o n l y  i f  he i s  s a t i s f i e d  a s  t o  t h e  

r e v e r s i o n a r y  t i t l e  o r  t i t l e s .  (Pa rag raph  59 ) .  

I1 A s  t o  imp l i ed  c o v e n a n t s  on t h e  t r a n s f e r  of a 
registered lease 

S e c t i o n  24 of  t h e  A c t  ( u n d e r  which cer ta in  c o v e n a n t s  
a re ,  u n l e s s  t h e  p a r t i e s  o t h e r w i s e  agree, impl i ed  on 
a t r a n s f e r  of a r e g i s t e r e d  l e a s e h o l d  i n t e r e s t )  
should  be r e p e a l e d .  The p a r t i e s  shou ld  be l e f t ,  by 
t h e  u s e  of t h e  s t a t u t o r y  wording,  t o  i n c o r p o r a t e  
i n t o  a t r a n s f e r  of a registered l e a s e h o l d  i n t e r e s t ,  
t h e  a p p r o p r i a t e  covenan t s  which c a n  be imp l i ed ,  
u n d e r  t h e  Law of P r o p e r t y  A c t  1925, i n  a n  
ass ignment  of a lease.  (Paragraph  61 ) . 

I11 A s  t o  p r o d u c t i o n  t o  t h e  R e g i s t r y  of t he  
c e r t i f i c a t e  of t h e  l e s s o r ' s  t i t l e  

(i) I n  p r i n c i p l e ,  t h e  l a w  shou ld  be amended so a s  
t o  make it  c l ea r  t h a t  t h e  ce r t i f i ca t e  of  t h e  

l e s s o r ' s  t i t l e  must be produced by t h e  l e s s o r  
t o  t h e  R e g i s t r y  on any a p p l i c a t i o n  f o r  t h e  

f irst  r e g i s t r a t i o n  of a l e a s e  of  registered 
l a n d .  ( P a r a g r a p h  65).  

(ii) If t h e  l a w  w e r e  so amended i t  would be e s s e n t i a l  
t o  e n s u r e  t h a t  t h e  lessee w a s  n o t  p r e j u d i c e d  i f  
t h e  l e s s o r  f a i l e d  o r  de l ayed  i n  complying w i t h  

h i s  o b l i g a t i o n .  (Pa rag raph  6 6 ) .  
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(iii) Accord ing ly ,  a n  a p p l i c a t i o n  t o  register a 
lease should be deemed t o  be complete  when 
t h e  lessee h a s  lodged a t  t h e  R e g i s t r y  t h e  

documents u n d e r  h i s  c o n t r o l  and t h e  
a p p l i c a t i o n  i s  o t h e r w i s e  i n  o r d e r  u n d e r  
the  A c t  and R u l e s .  (Pa rag raph  6 8 ) .  

( i v )  The l e s s o r  should  be u n d e r  a c l e a r  
o b l i g a t i o n ’  t o  l o d g e  h i s  c e r t i f i c a t e  t o  
meet t h e  lessee’s a p p l i c a t i o n  w i t h i n  a 
p e r i o d  o f ,  s a y ,  seven d a y s  of  comple t ion  
of  t h e  lease. The enforcement  of such  
o b l i g a t i o n  shou ld  be t h e  r e s p o n s i b i l i t y  
of t h e  C h i e f  Land Registrar. (Pa rag raph  6 8 ) .  

PART D. INSPECTION OF THE REGISTER 

UNDER THE EXISTING LAW 

G e n e r a l l y  

70. Perhaps  t h e  most c o n t r o v e r s i a l  t o p i c  i n  regard t o  land  
r e g i s t r a t i o n  i s  t h e  e x t e n t  t o  which  t h e  reg is te r  of any 
p a r t i c u l a r  t i t l e  should  be  open ,  i f  a t  a l l ,  t o  i n s p e c t i o n  by 
t h e  g e n e r a l  p u b l i c .  I n  r e l a t i o n  t o  unregistered l a n d ,  t h e  

c o n t e n t s  of a p e r s o n ’ s  t i t l e  deeds a re  p r i v a t e  and a s  a g e n e r a l  
r u l e  h e  i s  n o t  o b l i g e d  t o  d i s c l o s e  them. 6o 
regis ter  of t i t l e  ma in ta ined  by H . M .  Land R e g i s t r y  i s ,  and 
always has been,  p r i v a t e  a n d ,  s u b j e c t  t o  c e r t a i n  l i m i t e d  
e x c e p t i o n s  s ta ted  below, c a n  o n l y  be i n s p e c t e d  w i t h  t h e  

a u t h o r i t y  of t h e  registered p r o p r i e t o r  of t h e  land  o r  of a 
charge on it o r  a n  o r d e r  of t h e  c o u r t .  6 1  
a t  t h e  a p p r o p r i a t e  Land R e g i s t r y  t o  a s c e r t a i n  by r e f e r e n c e  t o  
a p l a n  whether  t h e  t i t l e  t o  any p a r t i c u l a r  p i e c e  of l and  i s  
registered, b u t  n o t  who owns i t .  

S i m i l a r l y  the  

A search c a n  be made 

~~ ~~ ~~ ~ 

60 .  By s. 16( 1 )  of t h e  C i v i l  Evidence A c t  1968 t h e  r u l e  of l a w  
whereby, i n  any legal  p r o c e e d i n g s ,  a p a r t y  t o  t h e  proceed- 
i n g s  cannot  be  compelled t o  produce any deed o r  o t h e r  
document r e l a t i n g  t o  h i s  t i t l e  t o  any land  i s  ab roga ted  
e x c e p t  i n  r e l a t i o n  t o  c r i m i n a l  p roceed ings .  

61 .  s .112 .  
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71 Although t h e  register of  t i t l e  a t  t h e  Land R e g i s t r y  i s  
n o t  ava i lab le  f o r  p u b l i c  i n s p e c t i o n ,  once  a p r o s p e c t i v e  
p u r c h a s e r  h a s  agreed t o  buy a r e g i s t e r e d  p r o p e r t y ,  t h e  v e n d o r  
must supply  h i m  w i t h  a n  a u t h o r i t y  t o  i n s p e c t  t h e  register and 
a copy of t h e  e n t r i e s  and documents no ted  i n  t h e  register and 
of t h e  f i l e d  p l a n  a f f e c t i n g  t h a t  p r o p e r t y .  62 
which a vendor  of  r e g i s t e r e d  land  must supply  t o  h i s  p u r c h a s e r  
co r re spond  t o  t h e  abstract  of t i t l e  which,  i n  o r d e r  t o  p r o v e  
h i s  t i t l e ,  a vendor  of u n r e g i s t e r e d  l a n d  w i l l  s u p p l y  t o  a 
p u r c h a s e r .  Under bo th  sys t ems ,  t h e  p u r c h a s e r  h a s  t h e  r i g h t  t o  
examine h i s  v e n d o r ' s  t i t l e  o n l y  a f t e r  t h e  p u r c h a s e r  has  e n t e r e d  
i n t o  a b i n d i n g  c o n t r a c t  t o  p u r c h a s e ,  

T h e  matters 

Y o r k s h i r e  Deeds Regis t r ies  

72. I n  c o n t r a s t  t o  t h e  p o s i t i o n  i n  t h e  rest o f  t h e  c o u n t r y ,  
a l l  a s s u r a n c e s  and w i l l s  a f f e c t i n g  l a n d  i n  Y o r k s h i r e  ( e x c e p t  
t h e  c i t y  of York) have,  s i n c e  1885, been  regis t rable  i n  t h e  
deeds  r e g i s t r y  f o r  t h e  a p p r o p r i a t e  R i d i n g  u n l e s s  the  t i t l e  t o  
t h e  l and  i s  r e g i s t e r e d  a t  t h e  Land R e g i s t r y .  63 
Law of P r o p e r t y  A c t  1969 p r o v i d e s  f o r  t h e  gradual  c l o s i n g  o f  
t h e  Yorksh i r e  Deeds Registries. S i n c e  1926 t h e  p r o v i s i o n s  as 
t o  r e g i s t r a t i o n  i n  t h e s e  regis t r ies  a p p l i e d  t o  i n s t r u m e n t s  
t r a n s f e r r i n g  o r  c r e a t i n g  a legal es ta te  o r  a legal  mortgage 
and t o  p r o b a t e s  and l e t t e r s  of a d m i n i s t r a t i o n .  R e g i s t r a t i o n  
i n  Yorksh i r e  i s  effected by l o d g i n g  a memorial o r  a f u l l  copy  
of  t h e  document and any p e r s o n  may search t h e  register, take 
c o p i e s  and o b t a i n  c e r t i f i e d  c o p i e s  of any document e n r o l l e d  
t h e r e .  We u n d e r s t a n d  t h a t  r e g i s t r a t i o n  by memorial i s  t h e  
method most f r e q u e n t l y  u s e d  a t  t h e  p r e s e n t  t i m e .  64 

P a r t  I1 of t h e  

The f o r m s  

~ 

62. s.110. T h i s  p r o v i s i o n  does  n o t  apply  i n  f a v o u r  of a lessee 
o r  cha rgee .  

63. R e g i s t r a t i o n  of deeds  f o r m e r l y  a p p l i e d  a l s o  i n  Middlesex .  
It  w a s  f i n a l l y  a b o l i s h e d  by t h e  Middlesex Deeds A c t  1940. 

64. s.8 of t h e  Y o r k s h i r e  Regis t r ies  Amendment A c t  1966 would 
have a b o l i s h e d  r e g i s t r a t i o n  by memorial and  r e p l a c e d  i t  
by r e g i s t r a t i o n  of a m i c r o f i l m  r e c o r d i n g  of t h e  e n t i r e  
document. No o r d e r  b r i n g i n g  t h e  1966 A c t  i n t o  f o r c e  w a s  
made and t h a t  A c t  w a s  r e p e a l e d  by t h e  Law of  P r o p e r t y  
A c t  1969. 
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of memorial  do n o t  r e q u i r e  t h e  c o n s i d e r a t i o n  t o  be s t a t e d  and ,  
where a memorial  h a s  been lodged ,  a search of t h e  register 
w i l l  n o t  reveal t h e  p r i c e  p a i d  f o r  a p r o p e r t y  o r ,  i n  t h e  c a s e  
of a mortgage,  t h e  amount of t h e  d e b t .  It i s  p o s s i b l e  t h a t  
one of t h e  r e a s o n s  f o r  t h e  u s e  o f  memorials  has been t o  p r e v e n t  
t h e  p r i c e  p a i d  f o r  a p r o p e r t y  becoming common knowledge. So 
f a r  a s  is  known, there  have been  no o b j e c t i o n s  t o  memorials  o r  
registered documents b e i n g  a v a i l a b l e  f o r  p u b l i c  i n s p e c t i o n  and 
i n  f a c t  many p e r s o n s  have p r a i s e d  t h e  sys tem and advoca ted  i t s  
con t inuance .  

I n f o r m a t i o n  o b t a i n a b l e  f rom o t h e r  s o u r c e s  

73 I n  any p a r t  of t h e  c o u n t r y  i t  i s  u s u a l l y  p o s s i b l e  through 
t h e  r a t e  book ma in ta ined  by l o c a l  a u t h o r i t i e s  t o  a s c e r t a i n  t h e  

i d e n t i t y  of t h e  o c c u p i e r  ( b u t  n o t  n e c e s s a r i l y  t h e  owner) of 
p r o p e r t y  t h a t  i s  rated.  P a r t i c u l a r s  of mortgages and f i n a n c i a l  
charges created by a company can  be d i s c o v e r e d  by e n q u i r y  a t  
t h e  Companies R e g i s t r y ,  w h i l e  i n  t h e  case of a n  i n d i v i d u a l  
owner of u n r e g i s t e r e d  l a n d ,  a search a g a i n s t  h i s  name i n  t h e  

Land Charges R e g i s t r y  w i l l  r e v e a l  t h e  e x i s t e n c e  of charges o t h e r  
t h a n  t h o s e  p r o t e c t e d  by a d e p o s i t  of t he  t i t l e  deeds.  6 5  

I n s p e c t i o n  of Index  Map and Parce ls  Index 
66 74. Although,  a s  w e  have a l r e a d y  e x p l a i n e d ,  t h e  reg is te r  o f  

t i t l e  is  n o t  g e n e r a l l y  open t o  p u b l i c  i n s p e c t i o n ,  t h e  p u b l i c  
index  map and p a r c e l s  i ndex  may be i n s p e c t e d  by any p e r s o n  and 
from t h i s  i t  i s  p o s s i b l e  t o  a s c e r t a i n  whe the r  o r  n o t  t h e  t i t l e  
(whe the r  f r e e h o l d  o r  l e a s e h o l d )  t o  a p a r t i c u l a r  p i e c e  of land  
i s  registered and,  i f  s o ,  t h e  t i t l e  numbers o f  any t i t l e  
a f fec t ing  it, b u t  n o t  t h e  name and address o f  t h e  p r o p r i e t o r .  
Where t h e  land  i s  l e a s e h o l d  t h e  date  of and p a r t i e s  t o  t he  

lease may be a s c e r t a i n e d  i n  t h i s  way. 

6 7  

6 8  

6 5 .  Land Charges A c t  1 9 2 5 ,  s .  10( 1 ) .  

6 6 .  I n  p a r a .  9 above. 
6 7 .  It i s  a l s o  p o s s i b l e  t o  a s c e r t a i n  whe the r  t h e  t i t l e  t o  a 

r e n t c h a r g e  o r  t o  mines and m i n e r a l s  s eve red  f rom a 
p a r t i c u l a r  p i e c e  of  land  h a s  been registered. 

6 8 .  r. 2 8 6 ( 4 ) .  
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E x c e p t i o n s  t o  t h e  r u l e  t h a t  register i s  p r iva t e  

75 .  The e x c e p t i o n s  t o  t h e  g e n e r a l  r u l e  t h a t  no p a r t  o f  t h e  
Register may be i n s p e c t e d  w i t h o u t  a u t h o r i t y  are a s  fo l lows : -  

The P r o p e r t y  Register and t h e  f i l e d  p l a n  of 
any t i t l e  may b e  i n s p e c t e d  by any p e r s o n  
i n t e r e s t e d  i n  t h e  land  o r  i n  any a d j o i n i n g  
l a n d  o r  i n  any charge o r  incumbrance on t h e  

69 l a n d .  

E n t r i e s  i n  o t h e r  p a r t s  of t h e  register and 
f i l e d  documents r e f e r r e d  t o  on t h e  register 
may be i n s p e c t e d  by any p e r s o n  i n t e r e s t e d  
on g i v i n g  t h r e e  d a y s '  n o t i c e  t o  t h e  

p r o p r i e t o r  o r  on s a t i s f y i n g  t h e  Registrar 
t h a t  by r e a s o n  of t h e ' d e a t h  of a s o l e  
p r o p r i e t o r ,  o r  f o r  any o t h e r  s u f f i c i e n t  
r e a s o n ,  he  canno t  o b t a i n  t h e  r e q u i s i t e  
a u t h o r i t y  b u t  t h a t  i n s p e c t i o n  i s  r e a s o n a b l e  
and p r o p e r .  70 

The Regis t rar  has a d i s c r e t i o n  t o  f u r n i s h  
t o  t h e  Commissioners of I n l a n d  Revenue, 
o t h e r  Government Departments  and local 
a u t h o r i t i e s  such p a r t i c u l a r s  and i n f o r m a t i o n  
as  t h e y  can  by l a w  require owners of p r o p e r t y  
t o  f u r n i s h  t o  them d i r e c t .  71 

A p e r s o n  who i s  i n t e r e s t e d  under  a w r i t  o r  
o r d e r  f o r  e n f o r c i n g  a judgment a g a i n s t  
registered l a n d  o r  a r e g i s t e r e d  charge may 
i n s p e c t  t h e  regis ter  and  documents referred 
t o  i n  i t  so f a r  a s  t h e y  re la te  t o  t h e  
registered l a n d  o r  c h a r g e .  72 

On t h e  a p p l i c a t i o n  of a judgment c r e d i t o r ,  
suppor t ed  by prima f ac i e  ev idence  t h a t  t h e  

69.  r .  2 8 8 ( 1 ) .  
70. r. 2 8 8 ( 2 ) .  
71.  s.129. 
72.  s . 5 9 ( 3 ) .  
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judgment d e b t o r  i s  t h e  p r o p r i e t o r  of  
registered land  o r  a registered charge 
t h e  c o u r t  may o r d e r  t h a t  t h e  register 
of t h e  t i t l e  t o  t h e  land  o r  charge be  

produced t o  t h e  judgment c r e d i t o r  w i t h o u t  
t h e  a u t h o r i t y  of t h e  judgment d e b t o r .  73 

( f )  The o f f i c i a l  receiver o r  t r u s t e e  i n  
bankruptcy  may i n s p e c t  t h e  register s o  
f a r  a s  i t  re la tes  t o  any p r o p r i e t o r  
a g a i n s t  whom a r e c e i v i n g  o r d e r  has  been 
made, 74 

With regard t o  ( a )  above there i s  no d e f i n i t i o n  o f  t f p e r s o n  
i n t e r e s t e d "  b u t  i n  p r a c t i c e  - 

"The i n s p e c t i o n  i s  n o t  a l lowed a u t o m a t i c a l l y ;  t h e  
i n t e r e s t  claimed must be s p e c i f i e d  i n  w r i t i n g  and 
proof  of i t  w i l l  be r e q u i r e d  u n l e s s  t h e  s t a t e m e n t  
i s  s igned  by a s o l i c i t o r .  I n  t h e  case of a lease- 
h o l d  o r  sub- leasehold  t i t l e  t h e  l e s s o r  i s  deemed 
t o  be a p e r s o n  i n t e r e s t e d  and a s  such  e n t i t l e d  t o  
i n s p e c t  t h e  p r o p e r t y  reg is te r ,  a n d ,  s i m i l a r l y ,  it 
seems t h a t  a lessee u n d e r  a registered l e a s e  should 
be permi t ted  t o  i n s p e c t  t h e  p r o p e r t y  reg is te r  of t h e  
r e g i s t e r e d  r e v e r s i o n a r y  t i t l e .  Again,  a p e r s o n  
c l a i m i n g  a r i g h t  t o  e n f o r c e  a r e s t r i c t i v e  covenant  
would p robab ly  be a l lowed t o  i n s p e c t  t h e  p r o p e r t y  
register. When i n s p e c t i o n  of  t h e  p r o p e r t y  register 
i s  a l lowed unde r  t h i s  p r o v i s i o n  it i s  c a r e f u l l y  
conf ined  t o  t h e  d e s c r i p t i o n  of  t h e  p r o p e r t y  a l o n e .  i t  75 

A s  regards ( b )  above t h e  p r o v i s i o n  a s  t o  g i v i n g  t h ree  days '  
n o t i c e  t o  t h e  p r o p r i e t o r  i s  i n  p r a c t i c e  t rea ted  as a l l o w i n g  
i n s p e c t i o n  on ly  i f  t h e  p r o p r i e t o r  does  n o t  o b j e c t .  76 

V i e w s  of  t h o s e  a l ready c o n s u l t e d  

76 I n  pa rag raph  6 above w e  have drawn a t t e n t i o n  t o  t h e  f a c t  
t h a t  t h e  l e g i s l a t i o n  i n t r o d u c i n g  r e g i s t r a t i o n  of t i t l e  has  b e e n  

73. Land R e g i s t r a t i o n  R u l e s  1967, r . 3 ( 2 ) .  The c o u r t  i n  t h i s  

74. s .61(10) .  
75. C u r t i s  and Ruoff R e g i s t e r e d  Conveyancing, 2nd e d . ,  p.760. 
76. I b i d .  p.761. 
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c o n f i n e d  t o  malting changes  i n  t h e  machinery of  conveyancing .  
It  may, t h e r e f o r e ,  be a s k e d  why, s i n c e  u n r e g i s t e r e d  documents  
of t i t l e  are  p r i v a t e ,  t h e  p o s i t i o n  shou ld  be any  d i f f e r e n t  i f  

t h e  p a r t i c u l a r s  of t h e  t i t l e  t o  which t h e y  r e l a t e  a re  shown 
i n  a register.  Our e n q u i r i e s  show t h a t  t h e r e  i s  a s u b s t a n t i a l  
body o f  o p i n i o n  which c o n s i d e r s  t h a t  it would be wrong, a s  a 
matter of p r i n c i p l e ,  t o  make any change  i n  t h e  e x i s t i n g  l a w  
i n  t h i s  r e s p e c t ,  O t h e r s  t h i n k  it would be wrong t o  make a n y  
change so l ong  as some t i t l e s  are r e g i s t e r e d  a n d  o t h e r s  a r e  not .  

77 It i s ,  however, c l ea r  from t h e  r e p l i e s  we have r e c e i v e d  
t h a t ,  a l t h o u g h  there  seems t o  b e  no widespread  demand f o r  t h e  
regis ter  i n  i t s  p r e s e n t  form t o  be opened t o  p u b l i c  i n s p e c t i o n ,  
c o n s i d e r a b l e  s u p p o r t  e x i s t s  f o r  some r e l a x a t i o n  i n  t h e  e x i s t i n g  
r u l e s ,  p a r t i c u l a r l y  i n  r e l a t i o n  t o  t h e  non-d i sc losu re  of  t h e  
names and addresses of registered p r o p r i e t o r s .  

78 We are t o l d ,  p a r t i c u l a r l y  by l o c a l  a u t h o r i t y  o r g a n i s a t i o n s  
and s t a t u t o r y  u n d e r t a k e r s ,  and a l so  by p r o p e r t y  d e v e l o p e r s  and 
o t h e r s  who, f o r  some legitimate r e a s o n ,  may w i s h  t o  communicate 
w i t h  a n  owner o f  p r o p e r t y ,  t h a t  i t  would be ex t r eme ly  h e l p f u l  
i f  t h e  name and address of  t h e  registered p r o p r i e t o r  c o u l d  he 

a s c e r t a i n e d  from t h e  R e g i s t r y .  Much t i m e  and expense  would,  w e  
u n d e r s t a n d ,  be saved i f  t h i s  were made p o s s i b l e .  S u g g e s t i o n s  
f o r  d e a l i n g  w i t h  t h i s  p a r t i c u l a r  matter are  d i s c u s s e d  below i n  
pa rag raphs  87 and 88. 

77 Disadvan tages  o f  privacy of  t h e  register 

79 Apar t  f rom t h e  q u e s t i o n  of t r a c i n g  a n  owner of l a n d ,  t h e  

p r i v a c y  of t h e  register d o e s ,  i n  o u r  o p i n i o n ,  create problems i n  
conveyancing - p a r t i c u l a r l y  i n  r e l a t i o n  t o  l e a s e h o l d  t i t l e s .  
These problems a re  d i s c u s s e d  i n  p a r a g r a p h s  50 t o  57 above. I n  
p a r t i c u l a r ,  we  have p o i n t e d  o u t  t h a t  a lessee i s  deemed t o  be 

affected w i t h  n o t i c e  of  a l l  t h e  r e s t r i c t i v e  c o v e n a n t s  n o t e d  on 
t h e  regis ter  of  t h e  r e v e r s i o n a r y  t i t l e  o r  t i t l e s  a l t h o u g h  h e  
canno t  i n s p e c t  t h o s e  t i t l e s  w i t h o u t  t h e  a u t h o r i t y  of t h e  

p r o p r i e t o r s .  T h i s  d i f f i c u l t y  w a s  one  of t h e  r e a s o n s  which ,  i n  

77. Some of t h e  d i s a d v a n t a g e s  of p r i v a c y  a l s o  a p p l y  t o  u n r e g i s t e r e d  
l and .  
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a n o t h e r  c o n t e x t , 7 8  l e d  u s  t o  recommend t h a t  what w e  have termed 
" l and  o b l i g a t i o n s " ,  w h i c h  would replace p o s i t i v e  and n e g a t i v e  
covenan t s  a s  we  now know them, shou ld  be shown i n  a s e p a r a t e  
p u b l i c  p a r t  o f  t h e  reg is te r .  I f  t h a t  recommendation were 
adop ted  t h e  s e p a r a t e  p a r t  of t h e  regis ter  c o u l d ,  however,  o n l y  
c o n t a i n  e n t r i e s  r e l a t i n g  t o  o b l i g a t i o n s  e n t e r e d  i n t o  a f t e r  t h e  
new l a w  came i n t o  f o r c e  and would no t  affect  e x i s t i n g  
r e s t r i c t i v e  covenan t s .  79 

80. A wholly p r i v a t e  regis ter  may a l s o  p r e s e n t  problems i n  
t h e  f u t u r e  i n  c o n n e c t i o n  w i t h  t h e  a d o p t i o n  of new mechanica l  
and e l e c t r o n i c  devices.  It  has indeed  a l r e a d y  done so.  I n  
h i s  r e p o r t  t o  t h e  Lord C h a n c e l l o r  f o r  t h e  y e a r  1965 t h e  Chief  

Land Regis t ra r  p o i n t e d  o u t  t h a t  i t  w a s  n o t  p o s s i b l e  unde r  t h e  
e x i s t i n g  l a w  f o r  o f f i c i a l  searches of t h e  r eg i s t e r  t o  be 

conducted  by t e l e p r i n t e r .  The Land R e g i s t r a t i o n  ( O f f i c i a l  
S e a r c h e s )  Ru les  196(j80 now pe rmi t  s o l i c i t o r s  t o  make a s e a r c h  
by t e l ephone  o r  t e l e p r i n t e r ,  b u t  searches made i n  t h a t  way are 
n o t  regarded as o f f i c i a l  searches and have t o  be f o l l o w e d  by 
a p p l i c a t i o n s  i n  t h e  o r d i n a r y  form t o g e t h e r  w i t h  a w r i t t e n  
a u t h o r i t y  of  t h e  registered p r o p r i e t o r  o r  h i s  s o l i c i t o r  t o  
i n s p e c t  t h e  register.  

Disc l o s u r e  of F inanc  i a  1 Matt e r  s 

81. The m a j o r i t y  of t h o s e  who o b j e c t  t o  t h e  r eg i s t e r  be ing  
ava i l ab le  t o  p u b l i c  i n s p e c t i o n  do so on t h e  ground t h a t  a 
registered p r o p r i e t o r  does n o t  w i s h  c e r t a i n  f i n a n c i a l  mat te rs ,  
such as  p r i c e s ,  r e n t s  and d e t a i l s  of mor tgages ,  t o  be  d i s c l o s e d  
t o  a l l  and sundry .  I f  it w e r e  p o s s i b l e  t o  exc lude  these  
f i n a n c i a l  mat ters  from p u b l i c  s c r u t i n y ,  we  c a n  see no r e a l  
o b j e c t i o n  t o  malting t h e  remain ing  p a r t  o f  t h e  register wholly 
open t o  p u b l i c  i n s p e c t i o n .  T h a t  v i e w  i s  shared by a s u b s t a n t i a l  
number of t h o s e  who have w r i t t e n  t o  u s .  

~ 

78. Law Com. No.11, P r o p o s i t i o n  8.  
79 .  S e e  a l s o  p a r a .  8 9  ( v i i i )  below, where  t h i s  mat te r  i s  

80. S . I .  1969 No. 1179. 
f u r t h e r  d i s c u s s e d .  
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Registers ''open" i n  o t h e r  c o u n t r i e s  

8 2 .  I n  a lmost  e v e r y  o t h e r  c o u n t r y  i n  t h e  wor ld  registers of 
t i t l e s  o r  of l a n d  a re  f u l l y  open t o  p u b l i c  i n s p e c t i o n .  Lawyers 
i n  t h e s e  c o u n t r i e s  f i n d  it h a r d  t o  u n d e r s t a n d  why w e  r e t a i n .  a 
p r i v a t e  regis ter  i n  t h i s  coun t ry  s i n c e  t h e  a d v a n t a g e s  of a n  
open  one a re  t o  them s o  obv ious .  One advan tage  sugges t ed  t o  
u s  w a s  t h a t  i t  promoted "a r a p i d  and a c c u r a t e  v a l u a t i o n  
t e c h n i q u e  r e i n f o r c e d  by i n d i s p u t a b l e  ev idence" .  T h i s  i n  i t s  
t u r n  m i g h t  have a n  e f f ec t  on t h e  p r i c e  p a i d  f o r  a p a r t i c u l a r  
p r o p e r t y .  But t h e  fac t  t h a t  open registers are a c c e p t a b l e  t o  
p u b l i c  o p i n i o n  i n  t h o s e  c o u n t r i e s  d o e s  n o t  n e c e s s a r i l y  mean 
t h a t  t h e y  would be a c c e p t a b l e  h e r e .  I n  o t h e r  c o u n t r i e s  p e o p l e  
have grown t o  a c c e p t  t h a t  registers o f  t i t l e s  o r  of land  are 
open t o  p u b l i c  i n s p e c t i o n  whereas i n  t h i s  c o u n t r y  peop le  are 
accustomed t o  regard conveyancing t r a n s a c t i o n s  - p a r t i c u l a r l y  
t h e  f i n a n c i a l  a s p e c t s  - a s  matters o f  p r i v a t e  c o n c e r n .  A g a i n s t  
t h i s  background t h e  immediate i n t r o d u c t i o n  of a who l ly  open 
reg is te r  would be bound t o  meet w i t h  s t r o n g  o p p o s i t i o n  a n d ,  as 
we s u g g e s t  i n  pa rag raph  85 below, i t  m i g h t  be regarded a s  a 
breach of f a i t h  i n  r e s p e c t  of  t i t l e s  a l r e a d y  r e g i s t e r e d .  

S co  t 1 and 

83 I n  S c o t l a n d  a sys t em of  r e g i s t r a t i o n  of d e e d s  has  b e e n  
i n  f o r c e  s i n c e  t h e  e a r l y  p a r t  of t h e  s e v e n t e e n t h  c e n t u r y .  
Deeds are r e g i s t e r e d  i n  t h e  Register of S a s i n e s  and  t h i s  i s  
open t o  p u b l i c  i n s p e c t i o n .  Both t h e  R e i d  and t h e  Henry 

81 Committees on R e g i s t r a t i o n  of T i t l e  t o  Land i n  S c o t l a n d  
though t  t h a t ,  i f  r e g i s t r a t i o n  of t i t l e  w e r e  i n t r o d u c e d  i n  
S c o t l a n d ,  t h e  regis ter  s h o u l d  be open t o  p u b l i c  i n s p e c t i o n .  

Nor the rn  I r e l a n d  

8 4 .  R e g i s t r a t i o n  of t i t l e  t o  l a n d  o p e r a t e s  i n  Northern I r e l a n d  
b u t  r e g i s t r a t i o n  i s  compulsory o n l y  i n  t h e  case of  c e r t a i n  
t i t l e s .  I n  a l l  o t h e r  cases r e g i s t r a t i o n  is  v o l u n t a r y .  Although 
t h e  r e l e v a n t  l e g i s l a t i o n  d o e s  n o t  r e q u i r e  p u b l i c i t y  of t h e  

reg is te r ,  t h e  r u l e s  have ,  we u n d e r s t a n d ,  a lways  provided  f o r  

8 1 .  ( 1 9 6 3 )  Cmnd, 2032 ( p a r a ,  6 4 ( 1 ) )  and ( 1 9 6 9 )  Cmnd. 4137 ( p . 2 0 ) .  
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u n r e s t r i c t e d  p u b l i c  access. The Lowry Committee on R e g i s t r a t i o n  
of T i t l e  t o  Land i n  Nor the rn  I r e l a n d  have  recommended t h a t  

compulsory r e g i s t r a t i o n  unde r  t h e  e x i s t i n g  system be ex tended  
and a m a j o r i t y  c o n s i d e r e d  t h a t  t h e  regis ter  shou ld  remain f u l l y  
p u b l i c .  82 

The Land R e g i s t r y  "P rospec tus"  

85. The Land R e g i s t r y  i s s u e s  th rough  H.M. S t a t i o n e r y  O f f i c e  

a pamphlet e n t i t l e d  " R e g i s t r a t i o n  of T i t l e  t o  Land" c o n t a i n i n g  
a g e n e r a l  e x p l a n a t i o n  as  t o  w h a t  r e g i s t r a t i o n  of t i t l e  i s  and 
how it d i f f e r s  from u n r e g i s t e r e d  conveyancing .  The f o l l o w i n g  
i s  a n  ex t r ac t  from t h i s  pamphlet :  

"REGISTERS STRICTLY PRIVATE 

There i s  no p u b l i c i t y  i n  t h e  register o f  t i t l e .  
It i s  a b s o l u t e l y  p r i v a t e  - much more p r i v a t e  t h a n  
t h e  registers of j o i n t  s t o c k  companies ,  w h i c h  can be  
i n s p e c t e d  by anyone on payment of  1s. The registers 
of  t i t l e  a t  t h e  d i s t r i c t  l a n d  regis t r ies  c a n  o n l y  be 
i n s p e c t e d  by, o r  unde r  t he  a u t h o r i t y  of t h e  
registered p r o p r i e t o r  o r  h i s  s o l i c i t o r . "  

It  i s  i n  t h e  l i g h t  o f  t h i s  s t a t e m e n t  t h a t  t h e  e x t e n s i o n  of t h e  

compulsory areas has  t a k e n  p l a c e  and i n  a d d i t i o n  many p r o p r i e t o r s  
have a p p l i e d  v o l u n t a r i l y  f o r  r e g i s t r a t i o n  of t h e i r  t i t l e s .  I n  
view of t h i s  t h o s e  whose t i t l e s  have a l r e a d y  been regis tered 
migh t  f e e l  aggrieved i f ,  by r e t r o s p e c t i v e  l e g i s l a t i o n ,  t h e i r  
t i t l e s  w e r e  r ende red  open t o  f u l l  p u b l i c  i n s p e c t i o n .  

86.  So long ,  a t  l e a s t ,  as  a large number of t i t l e s  a re  s t i l l  
u n r e g i s t e r e d ,  we t h i n k  t h a t  t o  many p e o p l e  a whol ly  open 
r eg i s t e r ,  a l t h o u g h  i t  would lead t o  some s i m p l i f i c a t i o n  i n  
conveyancing ,  would n o t  be a c c e p t a b l e .  F o r  t h i s  r e a s o n  and f o r  
t h e  r e a s o n s  mentioned i n  t h e  p r e c e d i n g  pa rag raph ,  we are n o t  
i n c l i n e d  t o  suppor t  such a n  i n n o v a t i o n  a t  p r e s e n t ,  b u t  we p u t  
forward below p r o p o s a l s  t o  a l l e v i a t e  some o f  t h e  d i f f i c u l t i e s .  

82 .  (1967)  Cmnd. 512 ( p a r a .  138). 
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PROPOSALS FOR REFORM 

A. PROPOSAL A. N a m e s  and addresses of p r o p r i e t o r s  
t o  be a v a i l a b l e  

87 * Two a l t e r n a t i v e  sugges t ions  have been made:- 

( i )  That t h e  R e g i s t r y  should be bound t o  forward 
communications t o  t h e  p r o p r i e t o r .  

(ii) Tha t  t h e  name and addres s  of t h e  p r o p r i e t o r  
should be f r e e l y  a v a i l a b l e  t o  t h e  pub l i c .  

Both of these sugges t ions ,  w h i c h  would probably involve t h e  
payment of a small fee,  are designed t o  m e e t  t h e  requirements ,  
referred t o  i n  paragraph 78 above, of t hose  who may w i s h  t o  
communicate w i t h  t h e  p r o p r i e t o r .  

88. Adoption of t h e  f i r s t  sugges t ion  would involve  no breach 
of  p r i n c i p l e  t h a t  t h e  register i s  p r i v a t e .  I t  h a s ,  however, 
t h e  d i sadvantage ,  w h i c h  we c o n s i d e r  t o  be a f a t a l  one f r o m  a 
p r a c t i c a l  p o i n t  of view, t h a t  i f  no r e p l y  i s  rece ived  t o  t h e  
communication t h e  sender  w i l l  have no means of a s c e r t a i n i n g  
how t o  fo l low i t  up. Two methods of  dea l ing  w i t h  t h e  second 
sugges t ion  have been proposed, one o f  which  we t h i n k  i s  n o t  
feas ib le  a t  t h e  p re sen t  t i m e  because of t h e  d i s p r o p o r t i o n a t e  
amount of work it would involve  a t  t h e  Regis t r ies  but  t h e  o t h e r  
method w e  t h i n k  h a s  much t o  commend i t .  The f i r s t  method would 
r e q u i r e  t h e  c r e a t i o n  of an appendix t o  t h e  p a r c e l s  index a t  
each d i s t r i c t  R e g i s t r y .  The appendix would c o n t a i n  t h e  names 
and addres ses  of t h e  registered p r o p r i e t o r s  and would have t o  
be kept  up t o  da t e  day by day t o  accord  w i t h  any changes i n  
t h o s e  names and addres ses .  The r e s u l t  would be t h a t  t h e  t ime 
spen t  i n  making o f f i c i a l  searches of t h e  p a r c e l s  index and i n  
producing t h e  r e l e v a n t  documents f o r  personal  searches would 
become p r o p o r t i o n a t e l y  g r e a t e r .  The o t h e r  method would create 
much less work and i t s  i n t r o d u c t i o n  would, w e  unders tand ,  be 

p o s s i b l e  wi thout  s u b s t a n t i a l  i n t e r f e r e n c e  w i t h  t h e  o t h e r  work 
of t h e  Regis t ry .  The proposal  is  t h a t  t h e  a p p l i c a n t  should 
complete a s imple form t o  a s c e r t a i n  t h e  name and address  of a 
registered p r o p r i e t o r  of a t i t l e  and should pay a fee o f ,  s a y ,  
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E l  f o r  each registered t i t l e  t o  re imburse  t h e  R e g i s t r y  f o r  t h e  

work invo lved .  I n  r e s p o n s e  t o  such a n  a p p l i c a t i o n  t h e  R e g i s t r y  
would n o t i f y  t o  t h e  a p p l i c a n t  t h e  r e q u i r e d  name and  address b u t  
he would n o t  be a b l e  t o  i n s p e c t  t h e  reg is te r  of t h a t  t i t l e  
w i t h o u t  t h e  a u t h o r i t y  of t h e  p r o p r i e t o r .  It would be n e c e s s a r y  
f o r  t h e  a p p l i c a n t  t o  quo te  t h e  t i t l e  number and,  where he  d i d  

n o t  know t h i s ,  he c o u l d  a s c e r t a i n  i t  by p e r s o n a l  i n s p e c t i o n  o f  
t h e  i ndex  map a t  t h e  d i s t r i c t  R e g i s t r y  o r  by bespeak ing  by 
p o s t  a n  o f f i c i a l  search of t h a t  map, 

B.  PROPOSAL B. Off ice  c o p i e s  o f  e n t r i e s ,  e x c l u d i n g  
f i n a n c i a l  i n f o r m a t i o n ,  t o  be 

g e n e r a l l y  a v a i l a b l e  

8 9 .  (i) G e n e r a l l y  

T h i s  p r o p o s a l  i s  more f a r - r e a c h i n g  t h a n  t h e  

s u g g e s t i o n s  p u t  forward  i n  paragraph  88 above 
i n  t h a t  access t o  t h e  p u b l i c  would be  g i v e n  t o  
most o f  t h e  i n f o r m a t i o n  shown i n  t h e  a c t u a l  
regis ter  of an i n d i v i d u a l  t i t l e .  The p r o p o s a l ,  
which we w i l l  r e f e r  t o  a s  " P r o p o s a l  B " ,  i s  t h a t  
any member of t h e  p u b l i c  would be a b l e  t o  o b t a i n  
from t h e  R e g i s t r y ,  on payment of an  a p p r o p r i a t e  
f ee ,  a n  o f f i c e  copy of t h e  regis ter  and f i l e d  

p l a n  of any f r e e h o l d  o r  l e a s e h o l d  t i t l e .  When 
o f f i c e  c o p i e s  were s u p p l i e d  t o  an a p p l i c a n t  who 
d i d  not  f u r n i s h  a n  a u t h o r i t y  t o  i n s p e c t  t h e  

regis ter ,  c e r t a i n  f i n a n c i a l  d e t a i l s  would be 

"masked o u t " .  O f f  i ce  c o p i e s  of documents f i l e d  

would n o t  be a v a i l a b l e  w i t h o u t  t h e  p r o p r i e t o r ' s  
a u t h o r i t y .  84 
are d i s c u s s e d  i n  g rea t e r  d e t a i l  below. 

a t  t h e  R e g i s t r y  and referred t o  on t h e  register 83 

C e r t a i n  a s p e c t s  of  t h e  p r o p o s a l  

(ii) I n f o r m a t i o n  n o t  t o  be a v a i l a b l e  w i t h o u t  t h e  

p r o p r i e t o r ' s  a u t h o r i t y  

We t h i n k  t h a t  t h e  f o l l o w i n g  i s  t h e  i n f o r m a t i o n  
shown i n  t h e  register of a f r e e h o l d  o r  l e a s e h o l d  

83 .  e.g. O r i g i n a l  t r a n s f e r s ,  copy charges and copy leases. 
8 4 .  The e x c e p t i o n s  mentioned i n  p a r a .  75 above would s t i l l  r e m a i n .  
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t i t l e  which  t h e  p r o p r i e t o r  might  o b j e c t  t o  
be ing  d i s c l o s e d  wi thout  h i s  a u t h o r i t y : -  

( a )  t h e  p r ices  and premiums pa id ,  

( b )  t h e  amount of any r e n t s  payable  and 
r e c e i v a b l e ,  

( c )  t h e  amount of any r en tcha rges  t o  which 
a p r o p e r t y  i s  s u b j e c t ,  

( d )  t h e  amount secured by any f i n a n c i a l  
charge ,  and 

( e )  p r ices  o r  va lue  specif ied i n  any 
n o t i c e  on t h e  regis ter  e.g. c o n t r a c t s  
f o r  t h e  sa le  of a proper ty .  85 

So f a r  as p r i ces  and premiums a r e  concerned, it 
i s  suggested t h a t ,  f o r  t h e  f u t u r e ,  these  should 
not  be shown i n  t h e  register and t h a t  r u l e  247( 1 )  

which  r e q u i r e s  " t h e  pr ice  p a i d  o r  v a l u e  declared" 
t o  be e n t e r e d  i n  t h e  register,  wherever p r a c t i c a b l e ,  
should be revoked. We sugges t ,  t o o ,  t h a t  p r ices  o r  
v a l u e s  need no longer  be s p e c i f i e d  i n  any n o t i c e  on 
t h e  register.  I n  r e l a t i o n  t o  registered cha rges ,  
a l though r u l e  247(2)  provides  t h a t  t h e  o r i g i n a l  
amount of every charge sha l l ,  where p r a c t i c a b l e ,  
be en te red  on t h e  regis ter ,  t h e  p r e s e n t  p rac t ice  
i s  f o r  t h i s  amount not  t o  be e n t e r e d .  It i s  
suggested,  t h e r e f o r e ,  t h a t  t h i s  pract ice  should 
be cont inued ,  and t h a t  r u l e  247(2)  should be  

revoked. We do not  t h i n k  t h a t  there  i s  any need 
t o  make any o t h e r  a l t e r a t i o n s ,  i n  t h i s  r e s p e c t ,  
t o  t h e  form of t h e  e n t r i e s  r e l a t i n g  t o  t i t l e s  
registered i n  t h e  f u t u r e .  I n  regard t o  e x i s t i n g  
t i t l e s  we unders tand  t h a t  i t  would be p o s s i b l e  
t o  "mask out"  c e r t a i n  of t h e  p a r t i c u l a r s  shown 
i n  t h e  reg is te r  where a n  o f f i c e  copy i s  made and  
we cons ide r  t h a t  t h i s  should be done i n  respect 

8 5 .  See s . 4 9 .  
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of a l l  t he  matters mentioned i n  ( a )  t o  ( e )  above 
where t h e  copy i s  s u p p l i e d  t o  a pe r son  who does 
not  have the  p r o p r i e t o r ' s  a u t h o r i t y  t o  i n s p e c t  
t h e  register.  F o r  t i t l e s  registered i n  t h e  
f u t u r e  t h e  matters mentioned i n  ( b )  and  ( c )  
above shou ld  be s i m i l a r l y  "masked out"  when an  
o f f i c e  copy i s  s u p p l i e d  w i t h o u t  t h e  p r o p r i e t o r '  s 
a u t h o r i t y  t o  i n s p e c t .  The e f f ec t  of  t hese  
p r o p o s a l s  i n  r e l a t i o n  t o  b o t h  new and o l d  t i t l e s  
would,  t h e r e f o r e ,  be t h a t  nobody, w i t h o u t  t h e  

p r o p r i e t o r ' s  a u t h o r i t y ,  would be a b l e  t o  o b t a i n  
i n f o r m a t i o n  a s  t o  t h e  mat te rs  s p e c i f i e d  i n  ( a )  
t o  ( e )  above. T h i s  would be s u b j e c t  t o  t h e  

e x i s t i n g  e x c e p t i o n s  mentioned i n  p a r a g r a p h  75 
above. 

(iii) F i l e d  documents 

I t  would n o t  be p r a c t i c a b l e  t o  "mask o u t "  from a n  
o f f i c e  copy of a f i l e d  document f i n a n c i a l  
i n f o r m a t i o n  i n  such  a way t h a t ,  i n  a l l  cases, 
t h a t  i n f o r m a t i o n  c o u l d  n o t  be i n f e r r e d  from some 
o t h e r  p a r t  of a document. For t h i s  r e a s o n  we 
t h i n k  t h a t  o f f i c e  c o p i e s  o f  f i l e d  documents 
should on ly  be o b t a i n a b l e  i f  t h e  p r o p r i e t o r ' s  
a u t h o r i t y  t o  i n s p e c t  t h e  register i s  f u r n i s h e d .  

( i v )  Ren tcha rge  t i t l e s  

The t i t l e  t o  a r e n t c h a r g e  i s  s u b j e c t  t o  s u b s t a n t i v e  
r e g i s t r a t i o n  i f  t h e  r e n t c h a r g e  i s  c h a r g e d  on l a n d  
which i s  a l r e a d y  registered and t h e  r e n t c h a r g e  i s  
p e r p e t u a l  o r  f o r  a term o f  y e a r s .  s6 I f ,  however, 
i t  i s  charged on u n r e g i s t e r e d  land  i t  d o e s  not  
have t o  be r e g i s t e r e d  b u t ,  i f  t h e  l a n d  i s  i n  a 
compulsory r e g i s t r a t i o n  area,  it may b e  registered 
if t h e  ren towner  w i s h e s .  T h e  r e s u l t  i s  t h a t  t h e  
r en towner ,  o n  a n  a p p l i c a t i o n  be ing  made f o r  
r e g i s t r a t i o n ,  i s  e n t e r e d  on t h e  regis ter  of a new 

8 6 .  If i t  i s  n o t  registered t h e  r en towner  w i l l  n o t  get  t h e  l ega l  
e s t a t e .  
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t i t l e  as  t h e  p r o p r i e t o r  of t h e  r e n t c h a r g e  and 
i s  i s s u e d  w i t h  a r en tcha rge  c e r t i f i c a t e ,  w h i l e  
n o t i c e  of t h e  r en tcha rge  i s  e n t e r e d  a s  an 
incumbrance a g a i n s t  t h e  charged l and .  So f a r  
a s  t h e  l a t t e r  e n t r y  i s  concerned w e  have 
suggested i n  paragraph 89 (ii) above t h a t  t h e  

amount of t h e  r e n t  is  one o f  t h e  matters t h a t  
should be "masked out" i n  a n  o f f i c e  copy of 
t h e  e n t r i e s  i n  t h e  reg is te r  suppl ied  t o  any- 
body wi thout  t h e  a u t h o r i t y  of t h e  p r o p r i e t o r  
t o  i n s p e c t  t h e  regis ter .  A s  r ega rds  the  

s u b s t a n t i v e  r e g i s t r a t i o n  o f  t he  r en tcha rge  w e  
see no reason f o r  t h e  register of t h i s  t o  be a 
document open t o  p u b l i c  i n spec t ion  and we 
sugges t  t h a t  t h e  u s u a l  a u t h o r i t y  of t h e  

registered p r o p r i e t o r ,  should,  a s  a t  p re sen t ,  
be r equ i r ed  f o r  i t s  i n s p e c t i o n  o r  f o r  t h e  i s s u e  
o f  an o f f i c e  copy of t h e  e n t r i e s  i n  t h e  register.  

The p o s i t i o n  of p rospec t ive  lessees o r  a s s i g n e e s  

Under Proposa l  B ,  p rospec t ive  lessees o r  a s s i g n e e s  
of l e a s e s  of registered l a n d  would be a b l e  t o  
a s c e r t a i n  w h e t h e r  o r  no t  t h e  land w a s  a f f e c t e d  by 
r e s t r i c t i v e  covenants and o t h e r  " l and  charges".  
I n  paragraphs 53 t o  56 above,  w e  d i scussed  t h e  
recommendation of t h e  Roxburgh Committee t h a t  such 
p rospec t ive  lessees o r  assignees should be a l lowed 
t o  i n s p e c t  t h e  Charges Register of  t h e  f r eeho ld  o r  
any s u p e r i o r  l ea seho ld  t i t l e .  We a l s o  s t a t e d  t h a t  
we agreed, i n  p r i n c i p l e ,  w i t h  t h a t  recommendation 
but  had not  g i v e n  it d e t a i l e d  c o n s i d e r a t i o n  because 
of ou r  p roposa l s  i n  t h i s  p a r t  of t h e  Paper. It 
w i l l  be seen t h a t  Proposa l  B would cover  p r e c i s e l y  
t h e  same ground a s  t h a t  covered by t h e  recommendation. 

87 

87. By "land charges" i n  t h i s  c o n t e x t ,  we r e f e r  t o  t h o s e  ma t t e r s  
which, i n  t h e  c a s e  of u n r e g i s t e r e d  land,  are r e g i s t r a b l e  i n  
t h e  register of land charges  a t  Kidbrooke. 
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( v i )  F i n a n c i a l  Charges  

( a )  As anybody would be a b l e  t o  o b t a i n  a n  o f f i c e  
copy of  t h e  Charges Register, they would be 

ab le  t o  a s c e r t a i n  w h e t h e r  a t i t l e  w a s  s u b j e c t  
t o  a registered c h a r g e .  The amount s ecu red  
by t h e  charge would n o t  be a s c e r t a i n a b l e ;  
o n l y  i t s  e x i s t e n c e .  We are  c o n s c i o u s  t h a t  
some p r o p r i e t o r s  may p o s s i b l y  o b j e c t  even 
t o  t h e  e x i s t e n c e  of  a f i n a n c i a l  charge be ing  
d i s c l o s e d  w i t h o u t  t h e i r  pe rmis s ion .  It  
would,  no doub t ,  be p o s s i b l e  t o  "mask out"  
e n t r i e s  of f i n a n c i a l  charges from a n  o f f i c e  
copy s u p p l i e d  t o  a n  a p p l i c a n t  u n d e r  
P r o p o s a l  B .  The e x i s t e n c e  of a charge 
would,  however, i n  many cases s t i l l  be 

a s c e r t a i n a b l e  by t h e  mere f a c t  t h a t  p a r t  of 
t h e  Charges Register had been masked o u t .  
We do not  t h i n k ,  i n  f a c t ,  t h a t  there are  any 
p r a c t i c a l  means of  overcoming t h i s  problem 
s h o r t  of some rear rangement  of t h e  reg is te r  
t o  p u t  f i n a n c i a l  i n f o r m a t i o n  i n  a p a r t  w h i c h  

c o u l d  on ly  be i n s p e c t e d  w i t h  t h e  p r o p r i e t o r ' s  
a u t h o r i t y .  W e  have c o n s i d e r e d  such  a 
r ea r r angemen t  i n  some d e t a i l  bu t  f o r  
a d m i n i s t r a t i v e  and o t h e r  r e a s o n s ,  i t  would, 
we u n d e r s t a n d ,  no t  be p r a c t i c a b l e  a t  t h e  
p r e s e n t  t i m e .  The chief  m e r i t  i n  t h e  

e x i s t e n c e  o f  f i n a n c i a l  charges b e i n g  r e a d i l y  
a s c e r t a i n a b l e  i s  t h a t  i t  h e l p s  t o  s o l v e  a 
f u r t h e r  problem w h i c h  may face a lessee o r  
a s s i g n e e  of a l e a s e  of  registered l a n d .  T h a t  
problem i s  t h a t  such a lessee o r  a s s i g n e e  
c a n n o t ,  w i t h o u t  t h e  a u t h o r i t y  o f  t h e  

p r o p r i e t o r s  of a l l  t h e  s u p e r i o r  t i t l e s ,  f i n d  
o u t  whether  t h e  land  i s  burdened by any 
f i n a n c i a l  charges, t h e  t e r m s  of wh ich  might 
r e s t r i c t  t h e  powers of  t h o s e  p r o p r i e t o r s  t o  



g r a n t  leases. A s  we have e x p l a i n e d  i n  
pa rag raph  51 above,  it i s  f r e q u e n t l y  n o t  
p o s s i b l e  f o r  t h e  lessee o r  a s s i g n e e  t o  
o b t a i n  s u c h  a u t h o r i t y .  

C l e a r l y  any  p r o p o s a l  as  t o  p u b l i c  access 
t o  t h e  register would be of greater  v a l u e  
i f ,  among o t h e r  t h i n g s ,  it p r o v i d e d  a 
s o l u t i o n  t o  t h i s  p a r t i c u l a r  problem of 
t h e  lessee o r  a s s i g n e e  who w a n t s  t o  f i n d  
o u t  whe the r  t h e  lease i s  be ing ,  o r  w a s ,  
v a l i d l y  g r a n t e d .  C l e a r l y ,  P r o p o s a l  B 
would h e l p  i n  t h i s  r e s p e c t .  I n  c o n s i d e r -  
i n g  t h i s  q u e s t i o n ,  two p o i n t s  seem t o  be 
wor thy  o f  ment ion.  The f i rs t  i s  t h a t ,  a s  
we have a l r e a d y  p o i n t e d  o u t ,  i t  i s  on ly  
t h e  e x i s t e n c e  and n o t  t h e  amount s ecu red  
by f i n a n c i a l  charges t h a t  i s ,  i n  p r a c t i c e ,  
shown i n  t h e  Charges  Register of a t i t l e .  
The second i s  t h a t  i n  r e l a t i o n  t o  
- u n r e g i s t e r e d  l and  a search a g a i n s t  t h e  name 
o f  t h e  landowner i n  t h e  register of  l a n d  
charges a t  Kidbrooke may be made by anybody, 
and such  search s h o u l d  r e v e a l  t h e  e x i s t e n c e  
o f  f i n a n c i a l  c h a r g e s  which have  been c r e a t e d  
by t h e  landowner a f f e c t i n g  t h e  l a n d ,  o t h e r  
t h a n  t h o s e  s e c u r e d  by a d e p o s i t  of t i t l e  
deeds .  Although t h e  c r e a t i o n  o f  second o r  
subsequen t  c h a r g e s  which had b e e n  r e g i s t e r e d  
a s  l and  charges s h o u l d  be d i s c l o s e d  by a 
search f o r  land  charges a t  Kidbrooke ,  t h e  
amount s e c u r e d  by t h e  charges would n o t  
a p p e a r .  A l and  charges search would n o t  
reveal a charge s e c u r e d  by a d e p o s i t  o f  t i t l e  
d e e d s  b u t  t h e  e x i s t e n c e  of a charge n o t  
s ecu red  by such  a d e p o s i t  would be an 
i n d i c a t i o n  o f  a p r i o r  charge which  was so  
s e c u r e d .  I n  t h e  case o f  companies  
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registered u n d e r  t h e  Companies A c t s ,  a land  
charges search would n o t  r e v e a l  f l o a t i n g  
charges. 88 

charges) created by such  companies and which 
affect  r e g i s t e r e d  o r  u n r e g i s t e r e d  l a n d  
s h o u l d ,  however,  b e  revealed by a search a t  
t h e  Companies R e g i s t r y  and  i n  most cases the  

amount s e c u r e d  would come t o  l i g h t .  

A l l  charges ( i n c l u d i n g  f l o a t i n g  

( v i i )  P e r s o n a l  i n s p e c t i o n  

Under t h e  e x i s t i n g  l a w  a p e r s o n  who has  t h e  w r i t t e n  
a u t h o r i t y  of t h e  registered p r o p r i e t o r  of a 
p a r t i c u l a r  t i t l e  o r  of a charge on it may a t t e n d  
a t  t h e  a p p r o p r i a t e  d i s t r i c t  Land R e g i s t r y  and 
i n s p e c t  t h e  whole o f  t h e  register of t h a t  t i t l e .  
It  s h o u l d ,  t h e r e f o r e ,  be stressed tha t  a l t h o u g h  
unde r  P r o p o s a l  B any member o f  t h e  p u b l i c  would be 

ab le  t o  o b t a i n  o f f i c e  c o p i e s  of  t h e  reg is te r  as 
mentioned i n  pa rag raph  8 9  (i) above t h e  p r e s e n t  
l a w  would remain whereby he would n o t  be ab le  t o  
make a p e r s o n a l  i n s p e c t i o n  w i t h o u t  p r o d u c t i o n  of 
t h e  n e c e s s a r y  a u t h o r i t y .  

( v i i i )  Land O b l i g a t i o n s  

We have  r e f e r r e d  i n  pa rag raph  79 above t o  o u r  
recommendation i n  Law Corn. No.11 t h a t  w h a t  we have 

termed " l a n d  o b l i g a t i o n s "  s h o u l d  be shown i n  a 
s e p a r a t e  p a r t  of t h e  land  register which anybody 
would b e  e n t i t l e d  t o  i n s p e c t .  The implementa t ion  
of P r o p o s a l  B would r e n d e r  t h i s  rear rangement  
unnecessa ry  and would t h e r e f o r e  f a c i l i t a t e  t h e  

implementa t ion  of t h e  recommendations i n  Law Cbm, 
No.11. Land o b l i g a t i o n s  c o u l d  c o n v e n i e n t l y  be 

i n c l u d e d  i n  t h e  Charges Register of  which o f f i c e  
c o p i e s  c o u l d  be o b t a i n e d  by anybody. 

88. Law o f  P r o p e r t y  A c t  1969, s .26 .  
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C .  The p r o p o s a l s  compared 

90. It w i l l  be s e e n  from t h e  f o r e g o i n g  t h a t  there  a r e  t w o  
basic  p r o p o s a l s  f o r  e n a b l i n g  f u r t h e r  i n f o r m a t i o n  t o  be 

o b t a i n e d  from t h e  register o f  a p a r t i c u l a r  t i t l e  w i t h o u t  t h e  

a u t h o r i t y  of t h e  p r o p r i e t o r  of t h e  l a n d  o r  a charge on i t ,  
The f i r s t  p r o p o s a l  ( P r o p o s a l  A )  would e n a b l e  t h e  name and 
address of t h e  p r o p r i e t o r  t o  be a s c e r t a i n e d ,  whereas t h e  
second p r o p o s a l  ( P r o p o s a l  B )  would e n a b l e  a copy of t h e  e n t r i e s  
of t h e  whole of t h e  t i t l e  less  f i n a n c i a l  d e t a i l s  and f i l e d  

documents t o  be o b t a i n e d .  I n  t h e  l a t t e r  case t h e  e x i s t e n c e  of 
a mortgage c o u l d  be a s c e r t a i n e d ,  b u t  n o t  t h e  amount s ecu red .  

91 It rema ins  t o  be c o n s i d e r e d  whe the r ,  i f  P r o p o s a l  A be 
a d o p t e d ,  P r o p o s a l  B shou ld  a l s o  be adop ted  and vice v e r s a .  
If it i s  desired t h a t  f i n a n c i a l  d e t a i l s  r e l a t i n g  t o  r e n t c h a r g e s  
a re  t o  remain p r i v a t e  (see p a r a g r a p h  89 ( i v )  a b o v e ) ,  bu t  t h a t  a 
member of t h e  p u b l i c  shou ld  be ab le  t o  a s c e r t a i n ,  as  of r i gh t ,  

t h e  name and address  of t h e  owner o f  a r e n t c h a r g e  i s s u i n g  o u t  
of  o r  charged on p a r t i c u l a r  l a n d  it w i l l  be n e c e s s a r y  t o  
i n s t i t u t e  one o f  t h e  s u g g e s t i o n s  c o n t a i n e d  i n  P r o p o s a l  A .  
A p a r t  from t h i s  one  case o f  r e n t c h a r g e s ,  P r o p o s a l  B shou ld  
m e e t  most r e q u i r e m e n t s  s h o r t  of a n  e n t i r e l y  open  regis ter .  

D. P u b l i c  Bodies  

92 A s u g g e s t i o n  has been  made t h a t  c e r t a i n  bodies,  such  as 
s t a t u t o r y  u n d e r t a k e r s  and  t h o s e  w i t h  powers o f  compulsory 
p u r c h a s e ,  s h o u l d  have t h e  r i g h t  t o  i n s p e c t  a l l  p a r t s  of the  

regis ter .  T h i s  s u g g e s t i o n  i s  s u p p o r t e d  by some b u t  no t  a l l  
t h e  b o d i e s  whom i t  would b e n e f i t .  W e  would prefer t h a t  p u b l i c  

b o d i e s  should n o t  be i n  a s p e c i a l  p o s i t i o n  and ,  i n  any e v e n t ,  
a r i g h t  of  t h i s  n a t u r e  would be unnecessa ry  i f  P r o p o s a l  B w e r e  
t o  be implemented. 

93 It has a l s o  been  proposed  t o  u s  t h a t  s e c t i o n  129, ( w h i c h  

e n a b l e s  t h e  Registrar i n  h i s  d i s c r e t i o n  t o  f u r n i s h  i n f o r m a t i o n  
t o  government d e p a r t m e n t s  and l o c a l  a u t h o r i t i e s )  89 might  

p o s s i b l y  be amended i n  two r e s p e c t s ;  f i r s t ,  by widening  i t s  

~- 

8 9 ,  See para. 75 (c )  above.  
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scope g e n e r a l l y  a n d ,  s econd ly ,  by making it  mandatory.  We 
t h i n k ,  however, t h a t  o u r  p r o p o s a l s  above should  r e n d e r  any 
such  amendment of  s e c t i o n  129 l a r g e l y  unnecessa ry .  

94. P r o v i s i o n a l  c o n c l u s i o n s  a s  t o  t h e  I n s p e c t i o n  of 
- t h e  Register 

(1) 

(ii) 

(iii) 

( i v )  

( v )  

The e x i s t i n g  p r i v a c y  of t h e  reg is te r  of  t i t l e  
p r e s e n t s  c e r t a i n  problems i n  p r a c t i c e .  
( P a r a g r a p h s  78-80) . 
A reg is te r  who l ly  open t o  p u b l i c  i n s p e c t i o n  
i s  n o t  recommended a t  p r e s e n t .  ( P a r a g r a p h  8 6 ) .  

I n  o r d e r  t o  s o l v e  some of t h e  problems c r e a t e d  
by a whol ly  p r i v a t e  regis ter  two p r o p o s a l s  
( "P roposa l  A" and  " P r o p o s a l  B " )  a r e  p u t  forward .  
( P a r a g r a p h s  87-9 1 ) . 
Under P r o p o s a l  A ,  on a p p l i c a t i o n  b e i n g  made by 
any member of t h e  p u b l i c ,  a n d  on payment of a 
small  f ee ,  t h e  R e g i s t r y  would n o t i f y  t o  t h e  

a p p l i c a n t  t h e  name and address of t h e  registered 
p r o p r i e t o r  of any registered t i t l e .  
(Pa rag raph  88) . 
Under P r o p o s a l  B - 

Any member of t h e  p u b l i c  would be e n t i t l e d  
t o  o b t a i n  from t h e  R e g i s t r y ,  on payment of 
a n  a p p r o p r i a t e  fee ,  an  o f f i c e  copy of t h e  

register and  f i l e d  p l a n  of any f r e e h o l d  o r  
l e a s e h o l d  t i t l e .  (Pa rag raph  89 ( i ) ) .  Such 
copy may n o t  a lways  be complete .  (See  (4)  
be low) .  

P e r s o n a l  i n s p e c t i o n  o f  t h e  register would,  
a s  a t  p r e s e n t ,  on ly  be p e r m i t t e d  w i t h  t h e  

a u t h o r i t y  o f  t h e  p r o p r i e t o r  of t h e  l and  o r  
any charge on i t .  (Pa rag raph  89 ( v i i ) ) .  

Off ice  c o p i e s  of  f i l e d  documents would 
o n l y  be s u p p l i e d  if t h e  a p p l i c a n t  has t h e  

p r o p r i e t o r ' s  a u t h o r i t y .  ( P a r a g r a p h  89 (iii)) . 
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( 4 )  Where a n  o f f i c e  copy i s  s u p p l i e d  t o  an 
a p p l i c a n t  who does  n o t  have such  a u t h o r i t y ,  
i t  i s  s u g g e s t e d  t h a t  t h e  f o l  
i n f o r m a t i o n ,  i f  shown on t h e  register, 
should  be "masked o u t "  : - 
( a )  

( b )  t h e  amount of any r e n t s  p a y a b l e  and  

t h e  prices and  premiums paid., 

r e c e i v a b l e ,  

( c )  t h e  amount o f  any  r e n t c h a r g e  t o  w h i c h  
t h e  p r o p e r t y  i s  s u b j e c t ,  

( d )  t h e  amount s e c u r e d  by any f i n a n c i a l  
charge, and 

( e )  t h e  p r i ce  o r  v a l u e  spec i f i ed  i n  any  
n o t i c e  on t h e  register. 
( P a r a g r a p h  89 ( i i )  ) . 

(5)  Only the  e x i s t e n c e ,  b u t  no t  t h e  amount, of a 
f i n a n c i a l  charge would be revealed i n  a n  
o f f i c e  copy of  t h e  e n t r i e s  s u p p l i e d  t o  an 
a p p l i c a n t  who d i d  n o t  forward t h e  p r o p r i e t o r ' s  
a u t h o r i t y .  D i s c l o s u r e  of t h e  e x i s t e n c e  of 
f i n a n c i a l  charges might  be o f  b e n e f i t  t o  
p r o s p e c t i v e  lessees o r  a s s i g n e e s  of leases of 
registered l a n d .  (Pa rag raph  89 ( v i ) ) .  

( 6 )  The p r o p o s a l  would n o t  app ly  t o  r e n t c h a r g e  
t i t l e s ,  The p r o p r i e t o r ' s  a u t h o r i t y  would be 

r e q u i r e d ,  a s  a t  p r e s e n t ,  f o r  t h e  i n s p e c t i o n  
of a r e n t c h a r g e  t i t l e  o r  f o r  t h e  i s s u e  of 
a n  o f f i c e  copy of t h e  e n t r i e s  i n  t h e  register.  
( P a r a g r a p h  89 ( i v )  ) , 

( v i )  P u b l i c  b o d i e s  shou ld  n o t  be g i v e n  a n y  s p e c i a l  r i g h t  

t o  i n s p e c t  t h e  regis ter .  (Pa rag raph  9 2 ) .  
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PART E. TERMINOLOCY 

95. 
t h e  Repor t  of t h e  Henry Committee on R e g i s t r a t i o n  of T i t l e  t o  
Land i n  Scot land" t h e  term "registertv i s  used i n  t h e  E n g l i s h  
A c t  and R u l e s  t o  d e s c r i b e  three d i f f e r e n t  t h i n g s .  It is  used 
t o  d e n o t e  t h e  whole reg is te r  k e p t  by t h e  Land R e g i s t r y  as  w e l l  
a s  t h e  r e c o r d  of each i n d i v i d u a l  t i t l e .  It i s  a l s o  t h e  name 
g i v e n  t o  t h e  s u b d i v i s i o n s  of t h e  "registers" of t h e  i n d i v i d u a l  
t i t l e s  (e.g., t h e  P r o p e r t y  o r  t h e  Charges  t t r eg i s t e r " ) .  The 
c o n f u s i o n  w h i c h  t h e  u s e  of t h e  word "register" i n  more than  
one s e n s e  can  cause  i s  shown by t h e  d e c i s i o n  of t h e  C o u r t  of 
Appeal i n  S t r a n d  S e c u r i t i e s  L t d .  v ,  C a s w e l l .  92 To a v o i d  any 
c o n f u s i o n  of te rminology t h e  Henry Committee s u g g e s t e d  t h a t  
when r e g i s t r a t i o n  of t i t l e  i s  i n t r o d u c e d  i n  S c o t l a n d  t h e  

registers of i n d i v i d u a l  t i t l e s  shou ld  b e  c a l l e d  " T i t l e  Shee ts"  
w i t h  s u b d i v i s i o n s  c a l l e d  " S e c t i o n s t t .  Whether o r  n o t  any such 
change might  be welcomed here ,  it cou ld  on ly  be i n t r o d u c e d ,  
we  t h i n k ,  i f  t h e  reg is te r  w e r e  t o  b e  r e a r r a n g e d ,  A s  we have 
mentioned i n  p a r a g r a p h  89  ( v i ) ( a )  above ,  any p r o p o s a l  f o r  re- 
a r r a n g i n g  t h e  register i s  n o t  p r a c t i c a b l e  a t  t h e  p r e s e n t  t i m e .  

A s  has been no ted  above" and h a s  been p o i n t e d  o u t  i n  

PART F. COMBINED SUMMARY OF PROVISIONAL CONCLUSIONS 

As t o  t h e  r e g i s t r a b i 1 i t . y  of leases ( P a r t  B ,  P a r a g r a p h s  21 t o  48) 

(i) R e g i s t r a b i l i t y  of  leases should  c o n t i n u e  t o  be 
de te rmined  i n  p r i n c i p l e  by a time f a c t o r ,  namely, 
t h e  l e n g t h  of t h e  term o r i g i n a l l y  g r a n t e d  o r  t h e  
p e r i o d  unexp i red  a t  t h e  r e l e v a n t  t i m e .  
(Pa rag raph  2 6 ) .  

(ii) The d i v i d i n g  l i n e  between t h o s e  l e a s e s  which 
a re  c a p a b l e  of r e g i s t r a t i o n  and t h o s e  which are  
n o t  should  c o n t i n u e  t o  be drawn between terms 

90. I n  n o t e  10 above.  
91.  (1969)  Cmnd, 4137 a t  p.21. 

92. [ I 9 6 5 1  Ch. 958. 
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of more t h a n  21 y e a r s  and t h o s e  of  21 y e a r s  

o r  l e s s .  ( P a r a g r a p h s  28 and 29). 

T h e  p r e s e n t  e x c e p t i o n  w h i c h  p r e v e n t s  any 
i n a l i e n a b l e  l ease  from be ing  registered 
shou ld  be a b o l i s h e d ,  (Paragraph  27). 

I n  s e c t i o n  l23(l) of t h e  A c t  r e f e r e n c e  t o  
" n o t  l e s s  t h a n  40 y e a r s "  should  b e  amended 
t o  r ead  "more t h a n  21 y e a r s " .  (Pa rag raph  33). 

I t  would not  be des i rab le  t o  i n t r o d u c e  a new 
p r o v i s i o n  t h a t  leases o r i g i n a l l y  g r a n t e d  f o r  
more t h a n  21 y e a r s  shou ld  be c a p a b l e  of f i r s t  
r e g i s t r a t i o n  on a s s ignmen t  when l ess  than  
21 y e a r s  remained unexp i red .  ( P a r a g r a p h  3 5 ) .  

The Regis t ra r  shou ld ,  however, have  a 
d i s c r e t i o n ,  c o n f e r r e d  by s t a t u t e ,  t o  reg is te r  
leases g r a n t e d  f o r  more than  21 y e a r s  when 
21 y e a r s  o r  l e s s  remained u n e x p i r e d ,  where  he 

t h i n k s  it a p p r o p r i a t e .  (Pa rag raph  3 6 ) .  

An agreement  f o r  a lease should n o t  be c a p a b l e  
of s u b s t a n t i v e  r e g i s t r a t i o n .  (Pa rag raph  3 7 ) .  

A l l  leases o r  t e n a n c i e s  g r a n t e d  f o r  terms of 
21 y e a r s  o r  l e s s  shou ld  be  o v e r r i d i n g  
i n t e r e s t s .  (Pa rag raph  4 5 )  . 
The d i s t i n c t i o n  i n  s e c t i o n  7O(l)(k) of t h e  - 
A c t  between leases a t  a premium and t h o s e  
n o t  a t  a premium, shou ld  be a b o l i s h e d .  
(Pa rag raph  4 6 ) .  

The effect  which these c o n c l u s i o n s  would have i n  p r a c t i c e  on  t h e  
r e g i s t r a t i o n  of  l e a s e s ,  i s  shown i n  t h e  t a b l e s  of comparison 
which  f o l l o w  p a r a g r a p h  4 9 .  The p r i n c i p a l  r e s u l t  would be t h a t  
leases would f a l l  i n t o  two classes:  regi'strable leases ( t h o s e  
g r a n t e d  f o r  more t h a n  21 y e a r s )  and o v e r r i d i n g  i n t e r e s t s  ( t h o s e  
g r a n t e d  f o r  21 y e a r s  o r  l ess ) .  
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A s  t o  m i s c e l l a n e o u s  p o i n t s  on l e a s e h o l d s  ( P a r t  C .  

Pa rag raphs  50 t o  68  

I A b s o l u t e  Leasehold T i t l e s  

(i) Where t h e  Registrar i s  s a t i s f i e d  a s  t o  t h e  

r e v e r s i o n a r y  t i t l e ,  he should  have s t a t u t o r y  
power t o  g r a n t ,  w i t h  o r  w i t h o u t  t h e  c o n s e n t  
o f  t h e  a p p l i c a n t ,  a n  a b s o l u t e  t i t l e  when a 
good l e a s e h o l d  t i t l e  i s  a p p l i e d  f o r .  
(Pa rag raph  5 2 )  . 

(ii) P r o s p e c t i v e  lessees and a s s i g n e e s  of leases 
of r e g i s t e r e d  l a n d  s h o u l d ,  i n  p r i n c i p l e ,  a s  
recommended by the  Roxburgh Committee, have 
t h e  r i g h t  t o  i n s p e c t  t h e  charges register 
of t h e  f r e e h o l d  and  any s u p e r i o r  l e a s e h o l d  
t i t l e .  (Pa rag raph  54) .  

(iii) The Roxburgh Commit tee 's  recommendation has 

n o t  been  pursued  i n  t h i s  Paper  no r  h a s  t h e  
p o s s i b l e  e x t e n s i o n  of s e c t i o n  i i o ( 6 )  of the  

A c t  t o  lessees,  because  i n  P a r t  D p r o p o s a l s  
f o r  a l l o w i n g  w i d e r  access t o  i n f o r m a t i o n  i n  
t h e  regis ter  are  p u t  forward  which would ,  
b r o a d l y ,  achieve t h e  same r e s u l t s .  
(Pa rag raph  57) . 

( i v )  Where t h e  s u p e r i o r  t i t l e s  are  not  regis tered 
a s  a b s o l u t e ,  the  Regis t ra r  should n o t  be 

unde r  a n  o b l i g a t i o n  t o  c o n v e r t  a good lease- 
ho ld  t i t l e  t o  a b s o l u t e  a f t e r  r e g i s t r a t i o n  
f o r  t e n  y e a r s  and p o s s e s s i o n  f o r  t e n  y e a r s .  
H e  s h o u l d  be g i v e n  a d i s c r e t i o n  t o  c o n v e r t  
f rom good t o  a b s o l u t e  l e a s e h o l d  a t  any  t i m e ,  
b u t  o n l y  i f  he i s  s a t i s f i e d  a s  t o  t h e  

r e v e r s i o n a r y  t i t l e  o r  t i t l e s .  (Pa rag raph  59 ) .  
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I m p l i e d  c o v e n a n t s  on t h e  t r a n s f e r  of a r e g i s t e r e d  lease 

S e c t i o n  24 of t h e  A c t  (under  w h i c h  c e r t a i n  c o v e n a n t s  are ,  
u n l e s s  t h e  p a r t i e s  o t h e r w i s e  agree, imp l i ed  on a t r a n s f e r  
of a r e g i s t e r e d  l e a s e h o l d  i n t e r e s t )  should be r e p e a l e d .  
T h e  p a r t i e s  should  be l e f t ,  by t h e  u s e  of t h e  s t a t u t o r y  
wording,  t o  i n c o r p o r a t e  i n t o  a t r a n s f e r  o f  a registered 
l e a s e h o l d  i n t e r e s t ,  t h e  a p p r o p r i a t e  c o v e n a n t s  which c a n  
be i m p l i e d ,  unde r  t h e  Law of  P r o p e r t y  A c t  1925, i n  a n  
ass ignment  of a lease.  ( P a r a g r a p h  6 1 ) .  

P r o d u c t i o n  t o  t h e  R e g i s t r y  of  t h e  c e r t i f i c a t e  o f  t h e  

l e s s o r ' s  t i t l e  

(i) I n  p r i n c i p l e ,  t h e  l a w  s h o u l d  be amended so as  
. t o  make i t  c lear  t h a t  t h e  c e r t i f i c a t e  of t h e  

l e s s o r ' s  t i t l e  must b e  produced by t h e  l e s s o r  
t o  t h e  R e g i s t r y  on any a p p l i c a t i o n  for t h e  
f i r s t  r e g i s t r a t i o n  of a lease of registered 
l a n d .  (Pa rag raph  65) . 

(ii) I f  t h e  l a w  w e r e  so amended i t  would b e  e s s e n t i a l  

t o  e n s u r e  t h a t  t h e  lessee w a s  n o t  p r e j u d i c e d  i f  

t h e  l e s s o r  f a i l e d  o r  d e l a y e d  i n  complying w i t h  
h i s  o b l i g a t i o n .  ( P a r a g r a p h  6 6 ) .  

(iii) Accord ing ly ,  a n  a p p l i c a t i o n  t o  register a lease 
shou ld  be deemed t o  be comple te  when t h e  lessee 
has lodged a t  t h e  R e g i s t r y  t h e  documents unde r  
h i s  c o n t r o l  and t h e  a p p l i c a t i o n  i s  otherwise i n  
o r d e r  unde r  t h e  A c t  and R u l e s .  (Pa rag raph  6 8 ) .  

( i v )  The l e s s o r  should be u n d e r  a c l ea r  o b l i g a t i o n  
t o  l o d g e  h i s  c e r t i f i c a t e  t o  meet t h e  l e s see ' s  
a p p l i c a t i o n  w i t h i n  a p e r i o d  o f ,  s a y ,  s even  d a y s  
of  comple t ion  of t h e  lease. The enforcement  of 
such  o b l i g a t i o n  shou ld  be t h e  r e s p o n s i b i l i t y  of the .  
Ch ie f  Land Registrar.  (Pa rag raph  6 8 ) .  
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A s  t o  t h e  I n s p e c t i o n  o f  t h e  Register ( P a r t  D. P a r a g r a p h s  70 t o  93) 

( i )  The e x i s t i n g  p r i v a c y  of t h e  regis ter  of t i t l e  
p r e s e n t s  c e r t a i n  problems i n  p r a c t i c e .  
(Pa rag raphs  78-80) . 

( i i )  A register wholly open t o  p u b l i c  i n s p e c t i o n  
i s  n o t  recommended a t  p r e s e n t .  ( P a r a g r a p h  8 6 ) .  

(iii) I n  o r d e r  t o  s o l v e  some of t h e  problems c r e a t e d  
by a who l ly  p r i v a t e  regis ter  two p r o p o s a l s  
( " P r o p o s a l  A" and " P r o p o s a l  B " )  are p u t  forward .  
(Pa rag raphs  87-91) .  

( i v )  Under P r o p o s a l  A ,  on a p p l i c a t i o n  b e i n g  made by 
any m e m b e r  of t h e  p u b l i c ,  and on payment of a 
sillall fee,  t h e  R e g i s t r y  would n o t i f y  t o  t h e  
a p p l i c a n t  t h e  name and address of t h e  registered 
p r o p r i e t o r  of any  registered t i t l e .  (Paragraph  8 8 ) .  

( v )  Under P r o p o s a l  B - 
( 1 )  Any member of  t h e  p u b l i c  would be e n t i t l e d  

t o  o b t a i n  from t h e  R e g i s t r y ,  on payment of 
a n  a p p r o p r i a t e  fee ,  a n  o f f i c e  copy o f  t h e  

reg is te r  and  f i l e d  p l a n  of any f r e e h o l d  o r  
l e a s e h o l d  t i t l e .  (Pa rag raph  89 ( i ) )  . Such 
c o p i e s  may n o t  a lways  be comple te .  (See (4) 
below) .  

( 2 )  P e r s o n a l  i n s p e c t i o n  of t h e  regis ter  would, 
as  a t  p r e s e n t ,  on ly  be p e r m i t t e d  w i t h  t h e  

a u t h o r i t y  of t h e  p r o p r i e t o r  of t h e  land  o r  
any charge on i t .  (Pa rag raph  89 ( v i i ) )  . 

( 3 )  Off i ce  c o p i e s  of f i l e d  documents would o n l y  
be s u p p l i e d  i f  t h e  a p p l i c a n t  has t h e  

p r o p r i e t o r ' s  a u t h o r i t y .  (Pa rag raph  89 (iii)), 

( 4 )  Where a n  o f f i c e  copy i s  s u p p l i e d  t o  a n  
a p p l i c a n t  who does  n o t  have such  a u t h o r i t y ,  
i t  i s  suggested t h a t  t h e  f o l l o w i n g  
i n f o r m a t i o n ,  i f  shown on t h e  register,  

60  



should be "masked out" : - 
t h e  p r i c e s  and premiums pa id ,  

t h e  amount of any r e n t s  payable 
and receivable ,  

t h e  amount of  any r en tcha rge  t o  
which t h e  p rope r ty  i s  s u b j e c t ,  

t h e  amount secured by any 
f i n a n c i a l  charge, and 

t h e  p r i c e  o r  v a l u e  s p e c i f i e d  i n  
any n o t i c e  on t h e  regis ter .  

(Paragraph 89 ( ii) ) . 
(5 )  Only t h e  e x i s t e n c e ,  but not t h e  amount, of 

a f i n a n c i a l  charge would be revea led  i n  a n  
o f f i c e  copy of t h e  e n t r i e s  suppl ied  t o  a n  
a p p l i c a n t  who d i d  not forward t h e  p r o p r i e t o r ' s  
a u t h o r i t y ,  D i sc losu re  of t h e  e x i s t e n c e  of 
f i n a n c i a l  charges  migh t  be of  b e n e f i t  t o  
p rospec t ive  lessees o r  a s s i g n e e s  of leases 
of registered l a n d .  (Paragraph 89 ( v i ) ) .  

( 6 )  The proposa l  would not apply t o  rentcharge 
t i t l e s .  The p r o p r i e t o r ' s  a u t h o r i t y  would 
be r equ i r ed ,  a s  a t  p re sen t ,  f o r  t h e  

i n s p e c t i o n  of a ren tcharge  t i t l e  o r  f o r  the  
i s s u e  of an o f f i c e  copy of t h e  e n t r i e s  i n  
t h e  register. (Paragraph 89 ( i v ) )  . 

( v i )  Pub l i c  bodies  should not  be g iven  any spec ia l  
r i g h t  t o  i n s p e c t  t h e  register. (Paragraph 9 2 ) .  
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