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PART I: INTRODUCTION 

1 .  I t e m  I1 of t h e  Law Commission's F i r s t  Programme 
ror  t h e  examination of 

t h e  d e s i r a b i l i t y  of prohib i t ing ,  i nva l ida t ing  
o r  r e s t r i c t i n g  the  effects of c lauses ,  
exempting from or l i m i t i n g  l i a b i l i t y  fo r  
negligence; 

t h e  ex ten t  t o  which t h e  manner of incorpora t ing  
such c lauses ,  i f  permissible,  should b e  
regula ted ;  

t h e  d e s i r a b i l i t y  o f  any extension o r  a l t e r a t i o n  
of t h e  doc t r ine  of fundamental breach. 

Paragraph 12 of the  S c o t t i s h  Law Commission's F i r s t  
Programme provides  f o r  t h e  examination, w i t h i n  t h e  larger 
framework of t h e  l a w  of ob l iga t ions ,  of s t anda rd  form 
con t rac t s  and c l auses  purporting t o  exclude l i a b i l i t y .  

2. Although i n i t i a l l y  i t  had been recommended by the 
Law Commission t h a t  t he  examining agency f o r  t h e  matters 
f a l l i n g  under (a )  and (b)  above should be a n  in te rdepar tmenta l  
committee, it w a s  eventually decided (with t h e  approval of 
the  Lord Chancellor,  t he  Sec re t a ry  of S t a t e  f o r  Scotland 
and the  Lord Advocate) t h a t  t h e  examination o f  t he  whole 
range of problems a r i s i n g  from exemption c l a u s e s  (and not 
only from c l auses  excluding l i a b i l i t y  f o r  negligence) 
should be c a r r i e d  out by t h e  two Law Commisslons themselves 
and t h a t  they  should be a s s i s t e d  by a J o i n t  Working Party 
with wide terms of reference.  



3. The Working Pa r ty ,  the  membership of which is 
shown i n  Appendix A,  was e s t ab l i shed  i n  June 1966 
with the  following terms of reference: 

"TO consider what r e s t r a i n t s ,  i f  any, should 
be imposed on t h e  freedom t o  r e l y  upon con t r ac tua l  
provisions exempting from o r  restricting l i a b i l i t y  
f o r  negligence o r  any o ther  l i a b i l i t y  t ha t  would 
otherwise be incur red  having regard  i n  p a r t i c u l a r  
t o  the  p ro tec t ion  of consumers of goods and u s e r s  
of services . t t  

These terms of reference combine the  expanded 
sub jec t  matter of I t e m  I1 (a) of t h e  Law Commission's 
F i r s t  Programme wi th  t h e  re levant  p a r t  of t he  S c o t t i s h  
Law Commission's proposed study of t h e  l a w  of ob l iga t ions .  

4. The Working Pa r ty  gave p r i o r i t y  t o  consideration of 
t h e  problems of exemption c lauses  i n  con t r ac t s  of sale of 
goods, and on t h e  19 January 1968 submitted an in t e r im  
repor t  t o  the  two Law Commissions containing i ts  conclusions 
on amendments t o  s e c t i o n s  12-15 of the Sa le  of Goods A c t  
1893 and on con t r ac t ing  out  of t he  terms implied by t h o s e  
sec t ions .  The Law Commissions, a f t e r  g iv ing  considerat ion 
t o  t h e  Working Pa r ty ' s  advice and t o  t h e  comments received 
on t h e i r  own provis iona l  proposals, '  proceeded i n  J u l y  1969 
t o  submit t o  the  Min i s t e r s  concerned t h e i r  "F i r s t  Report  on 
Exemption Clauses i n  ContractsIt2 which contained a number 
of recommendations and d r a f t  c lauses  f o r  the  amendment of 
t h e  Sa le  of Goods A c t  1893. 

5. I n  t h e i r  i n t e r im  report  t he  Working Party had made 
no proposals on t h e  exclusion of negligence l i a b i l i t y  i n  
con t r ac t s  of sale of goods, taking t h e  view tha t  it was 

1 .  Law Commission Working Paper No. 18, Scot t i sh  Law 

2. Law Com. No. 24; Scot.  Law Com. No. 12, he re ina f t e r  

Commission Memorandum No. 7. 

r e fe r r ed  t o  as  t h e  " F i r s t  Report". Copies may be 
obtained from H.M.S.O. 
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b e t t e r  t o  w a i t  u n t i l  a de t a i l ed  examination had been 
ca r r i ed  ou t  of t h e  exclusion of l i a b i l i t y  i n  con t r ac t s  
f o r  t h e  supply of  service^.^ 
they d e a l t  with the  following questions which w e r e  not 
covered by the i r  in te r im repor t :  

I n  t h e i r  f i n a l  r e p o r t  

(a )  what r e s t r i c t i o n s ,  i f  any, should be  placed 
on cont rac t ing  o u t  of t he  l i a b i l i t y  f o r  
negligence of t he  sel ler  o r  manufacturer o r  
intermediate d i s t r i b u t o r  i n  c o n t r a c t s  f o r  
t h e  sale of goods; 

and 

(b) what r e s t r i c t i o n s ,  i f  any, should b e  placed 
on cont rac t ing  ou t  o f  t he  l i a b i l i t y  for 
negligence, o r  any o t h e r  l i a b i l i t y  which 
would otherwise be incurred, of t h e  
s u p p l i e r  i n  c o n t r a c t s  f o r  the supply of 
se rv ices?  

6.  On those  mat te rs  on which, a f t e r  considerat ion of 
t h e  Working Pa r ty ’ s  Report, t h e  Law Commissions have 
reached preliminary conclusions,  they have formulated 
provis iona l  proposals;  but on a c e r t a i n  number of 
po in t s  they have thought i t  appropr ia te  not t o  formulate 
concrete proposa ls  without first studying t h e  views of 
those who read t h i s  Paper. 

3. The Law Commissions endorsed t h i s  v iew:  see F i r s t  
Report, paragraph 9. 
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PARTY 11: SALE OF GOODS - Exclusion of L i a b i l i t y  

f o r  Negligence 

Introductory 

7. The Law Commissions, i n  t h e i r  e a r l i e r  Working 
Paper, made the fol lowing observation: 

“On a s a l e  of goods there  may be a claim 
i n  negligence aga ins t  the s e l l e r  or 
aga ins t  the manufacturer o r ,  very occasional- 
ly ,aga ins t  an  intermediate d i s t r i b u t o r .  A 
claim aga ins t  the  s e l l e r  w i l l  normally be an 
a l t e r n a t i v e  t o  a claim under s e c t i o n s  12-15 
of the Sale  of Goods Act. The l a t t e r  a f fords  
a b e t t e r  remedy for the buyer, s ince  a l l  he 
has  t o  prove i s  t h a t  there  is something wrong 
with the  goods; he need not prove any kind of 
negligence on the  p a r t  of the s e l l e r ,  
Accordingly a negligence claim i s  rare ly  
brought aga ins t  the s e l l e r  un less  

( i )  l i a b i l i t y  under sec t ions  12-15 has 
been excluded and 

( i i )  t h e  exemption clauqe is not  wide 
enough t o  exclude l i a b i l i t y  f o r  
negligence .l14 

I n  t h e i r  F i r s t  Report they recommended a ban on cont rac t ing  
out  of sec t ion  12 of the  Sale  of Goods A c t  and of s e c t i o n s  
13-15 i n  a “consumer s a l e ”  ( a s  defined i n ,  respect ively,  
Al te rna t ive  A and Al te rna t ive  B of Clause 4 of the Draf t  
Clauses appended t o  t h a t  Report).5 It  is  self-evident t h a t  

4. Para. 76 of Law Com. Working Paper N o .  18, Scot. Law 
coma Memorandum NO. 7. 
claim, see Clarke v. Army & Navy Co-operative S o c i e t y  
Ltd. [I903 1 K . B .  155. 

For an example o f  a negligence 

5. See Appendix B t o  the  present Paper. 
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i f  t h i s  recommendation of t h e  Law Commissions were 
implemented by l eg i s l a t ion ,  t he re  would be s t i l l  less 
need than  t h e r e  i s  today t o  have recourse t o  claims i n  
negligence a r i s i n g  from consumer sales.  

S e l l e r ' s  L i a b i l i t y  i n  a "consumer sale" 

8. None t h e  less, the  Working Party have pointed out 
t h a t  cases might still  arise where the buyer would have 
no remedy under the Sa le  of Goods Act and, therefore ,  
would wish t o  claim i n  t o r t  ( d e l i c t ) .  For example, the  
goods so ld  might measure u p  t o  t h e  requirements of 
merchantabi l i ty  but t h e  seller might be l i a b l e  i n  
negligence f o r  f a i l i n g  t o  give warning of t h e  dangers 
involved i n  using the  goods. Accordingly, i n  the l i g h t  
of t h e  Law Commissions' recommendation r e f e r r e d  t o  i n  
paragraph 7 above, t he  Working Party unanimously 
recommended t h a t  i n  a "consumer sale" t h e  ban on 
con t r ac t ing  o u t  of cond i t ions  implied by t h e  A c t  should 
a l s o  extend t o  the  sel ler ' s  l i a b i l i t y  f o r  negligence. 

9.  It is  t h e  view of t h e  Law Commissions t h a t  the  
considerat ions which j u s t i f y  t h e  ban on con t r ac t ing  out  
of s e c t i o n s  13-15 of the  S a l e  of Goods A c t  i n  the case 
of consumer sales a r e  even s t ronge r  j u s t i f i c a t i o n  f o r  a 
s imilar  ban on cont rac t ing  o u t  of l i a b i l i t y  f o r  negli- 
gence i n  t h e  case of such sales. I n  modern conditions 
the  con t r ac t ing  p a r t i e s  t o  a consumer sale a re  rarely 
of equal  bargaining power, and un fa i r  terms may be 
imposed by an economically dominant se l le r  upon an in- 
d iv idua l  consumer who, by reason of h i s  weakness, may 
have no means of p ro tec t ing  himself aga ins t  such trrms 
and who, without any f a u l t  on h i s  par t ,  may s u f f e r  a 
p o t e n t i a l l y  heavy and i r recoverable  lo s s .  Accordingly, 
the  Law Commissions endorse t h e  recommendation of the 
Working Pa r ty  and propose t h a t  i n  a "consumer saleff  any 
con t r ac tua l  provision purport ing t o  exclude o r  l i m i t  
the  sel ler ' s  l i a b i l i t y  f o r  negligence should be 
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absolu te ly  void. T h i s  should apply i r r e spec t ive  of 
whichever of the a l t e r n a t i v e  d e f i n i t i o n s  of "consumer 
salett is  u l t imate ly  adopted. 

Manufacturer's "guaranteetf 

10. O f  g rea t e r  importance to  consumers a r e  provisions 
i n  the  ltguaranteett f requent ly  supplied t o  the  buyer a t  
the  t i m e  of purchase.6 
t h e  manufacturer o r  intermediate d i s t r i b u t o r  of ten 
purports t o  exclude h i s  common l a w  l i a b i l i t y  f o r  negli-  
gence i n  r e tu rn  during a spec i f ied  period f o r  f r e e  
r e p a i r s  o r  f o r  replacement of defec t ive  pa r t s .  The 
evidence received by t h e  Working Par ty  indicated t h a t  
t h i s  was a widespread p rac t i ce  among manufacturers of 
c e r t a i n  types of durable consumer goods, e.g. motor 
c a r s  and many kinds of e l e c t r i c a l   appliance^.^ The 
l ega l  e f f e c t  of such guarantees i s  not  always c lear ;  
but i t  would appear t h a t  i n  some cases  a ' v a l i d  cont rac t  
i s  formed between t h e  consumer and t h e  manufacturer; 
t h i s  i s  c o l l a t e r a l  t o  t he  cont rac t  of s a l e ,  and has t h e  
e f f e c t  of the  consumer surrendering h i s  common l a w  
r i g h t s  i n  r e tu rn  f o r  some f r e e  se rv ices  or  replacements. 
I n  any event ,  whether o r  not the exclusions o r  l imita- 
t i o n s  of l i a b i l i t y  contained i n  a tfguaranteeft would be  
upheld i n  a court  of l a w ,  i t  is  p l a in  t h a t  many consumers 
a r e  l ed  t o  believe t h a t  they have e f f e c t i v e l y  signed 
away t h e i r  common law r i g h t s  by t h e i r  acceptance of a 
"guarantee" . 

By means of such a guarantee 

6 .  These were recent ly  the  subject  o f  debates i n  the  
House of Commons: 
15 Jan. 1971 and Vol. 815 cols.1183-1187 21 April  1971. 

see H.C. Debs. vo l .  809 cols .  475-486, 

7. See Appendix c 1 and 2 PP. 74-75 for examples of terms used i n  
guarantees on the  s a l e  of a motor-car and of an 
e l e c t r i c  blanket. 
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1 1 .  The majority of t he  Working Party recommended 
t h a t  where the re  has been a "consumer sa l e" ,  howsoever 
defined, t h e  manufacturer o r  intermediate d i s t r i b u t o r  
should not  be permitted t o  avoid,  by means of a 
"guarantee" o r  s imi l a r  document, any l i a b i l i t y  i n  
negligence t o  the  u l t imate  buyer. The minor i ty  urged 
t h a t  not a l l  guarantees contained exclusion clauses,  
t h a t  many conferred s u b s t a n t i a l  benef i t s  which i n  
p rac t i ce  were honoured, and t h a t  any i n t e r f e r e n c e  by 
the  law might lead t o  va luab le  r igh t s  under such 
guarantees being l o s t  .to consumers. I t  was f u r t h e r  
argued t h a t  i t  would be wrong f o r  the law t o  in t e r f e re  
i f  a "consumer" wished t o  con t r ac t  on t e r m s  which he 
f u l l y  understood and accepted a f t e r  duly eva lua t ing  the  
r i s k s  involved. 

12.  The Law Commissions are  unable t o  a c c e p t  these 
arguments of t h e  minority. They jo in  i n  t h e  majority 
view t h a t  t h e r e  can be no j u s t i f i c a t i o n  f o r  a manufact- 
u r e r  t o  avoid the  normal consequences of a breach of 
duty of care t o  the  consumer; t h a t  t he  consumer cannot 
be expected, before accep t ing  a guarantee, t o  evaluate 
p rec i se ly  t h e  r i s k  involved; and tha t  he ought  t o  be 
protected aga ins t  signing away h i s  r igh t s .  This  change 
i n  the  law would not, i n  t h e  Law Commissions' view, be 
l i k e l y  t o  lead  t o  an end of guarantees s i n c e  these a r e  
a valuable  marketing inducement. Nor, i t  i s  thought, 
would i t  raise any s i g n i f i c a n t  problems o f  insurance. 
A disc la imer  of l i a b i l i t y  i n  a Itguarantee" i s  ef fec t ive ,  
i f  a t  a l l ,  only between t h e  manufacturer and the  u l t i -  
mate purchaser;  it does not  r e l i eve  the  manufacturer of 
l i a b i l i t y  f o r  damage caused by a defec t ive  a r t i c l e  t o  
a t h i r d  pa r ty .  Manufacturers habi tua l ly  i n s u r e  them- 
se lves  a g a i n s t  the risk of such l i a b i l i t y .  From 
i n q d i r i e s  which have been made of insurance in t e re s t s ,  
it would appear t ha t  t h e  e x t e n t  t o  which t h e  individual 
assureds  have purported t o  exclude t h e i r  l i a b i l i t y  by 
exclusion c l auses  i n  a guarantee is  not a f a c t o r  which 
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i n  p rac t i ce  i s  taken i n t o  consideration i n  f ix ing  
premiums. If the  banning of such c l auses  led to  an 
increase  i n  claims, it could r e s u l t  i n  some increase 
i n  premiums; but t h e  increase would be small and would 
not add s ign i f i can t ly  t o  the  pr ice  of t h e  a r t i c l e .  

13. For these reasons the  Law Commissions propose t h a t ,  
even i f  t he  manufacturer o r  intermediate d i s t r i b u t o r  
purported t o  exclude h i s  l i a b i l i t y  i n  a ttguarantee" o r  
s imi l a r  document, he  should be bound t o  make repara t ion  
for h i s  negligent a c t s  o r  omissions i f  i n ju ry  o r  l o s s  
i s  thereby caused t o  one who had bought under a "consumer 
sa le"  a s  t h a t  term i s  defined i n  any l e g i s l a t i o n  
implementing the  recommendation i n  t h e  Law Commissions' 
F i r s t  Report r e fe r r ed  t o  i n  paragraph 7 above. 

S e l l e r ' s  l i a b i l i t y  i n  a s a l e  o ther  than a "consumer sale" 

14. 
advocated t h a t  t h e r e  should be no con t ro l ,  beyond t h e  . 

consumer leve l ,  of cont rac t ing  out  of sec t ions  13-15 of 
the  Sa le  of Goods A c t .  Consistently wi th  t h i s  advice 
they made no recommendation f o r  t h e  con t ro l  of contrac- 
t i n g  out  of negligence l i a b i l i t y  by the  s e l l e r  i n  
bus iness  sa les .  The arguments aga ins t  and i n  favour of 
a genera l  cont ro l  of exemption c l auses  i n  business sales 
are set  out  i n  paragraphs 108 and 109 of the  Law 
Commissions' F i r s t  Report. The bas ic  question i n  t h i s  
contex t  is whether t h e  pr inc ip le  of freedom of con t r ac t ,  
al lowing the  p a r t i e s  t o  regulate a s  between themselves 
the  consequences of t h e i r  conduct, should i n  c e r t a i n  
circumstances give way t o  the  i n t e r e s t  of the law i n  
p ro tec t ing  p a r t i e s  from bargains which contain an 
element of unfairness.  On the  one hand i t  may be argued 
t h a t  i n  business s a l e s  t he  pa r t i e s  are more frequently 
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8. The proposal w i l l  not prejudice any fu tu re  study by t h e  
Law Commissions of products l i a b i l i t y .  



i n  an equal bargaining pos i t i on ;  t h a t  there  is nothing 
wrong i n  a l lowing losses  a r i s i n g  from the negligence 
of one par ty  t o  f a l l  on t h e  o t h e r  since t h e  depar ture  
from reasonable standards of care may be t e c h n i c a l  and 
may not reflect  moral blameworthiness; and t h a t  i n  some 
s i t u a t i o n s  it may not be unconscionable, but make 
commercial good sense, t o  a l l o w  t h e  lo s s  t o  f a l l  on a 
purchaser who has  knowingly accepted the risk. On the 
o the r  hand i t  may be argued t h a t  even i n  bus iness  sa l e s  
t h e  p a r t i e s  are  not always of equal  bargaining power or 
economic s t r eng th ;  t h a t  on t h e  face of it there is  an 
element of un fa i rnes s  i n  a c o n t r a c t  which r e v e r s e s  the  
common l a w  p r i n c i p l e  t h a t  l o s s e s  caused by a breach of 
t h e  duty of reasonable care should f a l l  on t h e  par ty  
a t  f a u l t ;  and t h a t  it i s  wrong t o  allow l o s s e s  arising 
from t h e  negligence of one p a r t y  t o  f a l l  on t h e  other.  

15. 
equally divided on the  question, fundamentally one of 
commercial po l i cy ,  whether i n  bus iness  sales t h e  
cont rac t ing  o u t  of sec t ions  13-15 of the  S a l e  of Goods 
A c t  should be subjected t o  any con t ro l  a t  a l l ;  b u t  they 
w e r e  a l l  agreed t h a t  i f  t h e r e  w e r e  t o  be a g e n e r a l  
cont ro l  of such s a l e s  it should take  t h e  form of a 
reasonableness test .  
con t ro l ,  i n  bus iness  sales, con t r ac t ing  out of sec t ions  
13-15 of t h e  S a l e  of Goods A c t ,  a t  l e a s t  equa l ly  s t r in -  
gent  con t ro l  should be extended t o  cont rac t ing  o u t  of 
l i a b i l i t y  fo r  negligence. B u t  the question arises 
whe the r ,  even i f  it is decided no t  t o  con t ro l  cont rac t ing  
out  of t h e  s t a t u t o r y  condi t iohs  and warran t ies  i n  such 
s a l e s ,  there should never the less  be r e s t r i c t i o n s  on 
freedom t o  con t r ac t  out of l i a b i l i t y  fo r  negligence. It 
is  one th ing  t o  allow free.dom t o  exclude an  abso lu te  

The members of t h e  two Law Commissionsy were 

Clear ly  i f  it i s  decided t o  

9 .  F i r s t  Report para. lo7 

9 



con t rac tua l  duty t o  supply goods which measure up t o  a 
prescr ibed  standard but  qu i t e  another t o  allow contrac- 
t i n g  out  of a common law duty t o  take  reasonable care. 
Cer t a in ly ,  i f  supp l i e r s  of services are t o  be subjec t  
t o  con t ro l  i n  t h a t  r e spec t ,  it would be  anomalous i n  
the  extreme t o  d iscr imina te  i n  favour of suppl ie rs  Of 
goods. T h i s  would be t o  draw t h e  s o r t  of d i s t i n c t i o n  
which persuaded t h e  Molony Committeelo t h a t  they could 
not recommend con t ro l  only over se l le rs  of goods. 

16. Even i f  there were t o  be no c o n t r o l  i n  business 
s a l e s  over  c lauses  excluding sec t ions  13-15 of t h e  S a l e  
of Goods A c t  and no genera l  cont ro l  over exemption 
c l auses  i n  o the r  t ypes  of cont rac t ,  it does not 
necessar i ly  follow t h a t  c lauses  i n  business  sales 
excluding the  se l le r '  s l i a b i l i t y  f o r  negligence should 
be permitted.  A s  is  pointed out below'' t he re  i s  
considerable support  fo r  t h e  view t h a t  there should be  
s e l e c t i v e  cont ro l  by d i rec t  o r  delegated'  l e g i s l a t i o n  
of p a r t i c u l a r  types  of c lauses  i n  spec i f i ed  types of 
cont rac t .  I n  paragraph 52 views are i n v i t e d  on 
whether t he re  i s  a case f o r  immediate l e g i s l a t i v e  a c t i o n  
i n  any given area. Poss ib ly  t h i s  may be one such area. 

PART 111: SUPPLY OF SERVICES AND OTHER CONTRACTS 

I n t roduc t o rx  

17. Having now covered exclusions of l i a b i l i t y  i n  
respec t  of goods so ld ,  t h e  in t en t ion  i s  t o  dea l  compre- 
hensively with a l l  t h e  remaining types  of contract .  I n  
r e l a t i o n  t o  t h e  use  of exemption c lauses ,  i n  prac t ice  
by f a r  t h e  most important of these types  are cont rac ts  

10. F i n a l  Report of t h e  Committee on Consumer Pro tec t ion  

1 1 .  Paras. 46-52 

(1962, Cmnd. 1781) para. 478. 
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f o r - t h e  supply o f  se rv ices  and hence it  i s  on them tha t  
emphasis i s  placed i n  t h i s  P a r t  of the Paper. A s  the 
subsequent discussion po in t s  o u t ,  a so lu t ion  applying 
t o  con t r ac t s  genera l ly  w i l l  no t  preclude s p e c i f i c  regu- 
l a t i o n  of l i a b i l i t y  i n  r e l a t i o n  t o  c e r t a i n  t y p e s  of 
cont rac t .  There i s  already s p e c i f i c  regula t ion  i n ,  f o r  
example, t h e  Hotel P ropr i e to r s  A c t  1956, t h e  Carr iage  
by A i r  A c t s  1932 and 1961, t h e  Hire Purchase A c t s  of 1965 
and t h e  Carriage of Goods by Sea A c t  1971; i n  r e l a t i o n  t o  
English l a w ,  recommendations r e l a t i n g  t o  t h e  u s e  of 
exemption c l a u s e s  t o  exclude t h e  l i a b i l i t y  of vendors and 
l e s s o r s  i n  r e spec t  of de fec t ive  premises have been made 

12 i n  the  Law Commission's Report on Defective Premises, 
and o the r  u s e s  of exemption c l a u s e s  i n  the  l and lo rd  and 
tenant  r e l a t i o n s h i p  and i n  connection with t h e  t r ans fe r  
o f  land are under ~ 0 n s i d e r a t i o n . l ~  

A: EVIDENCE 

18. The Working Party,  i n  response t o  t h e i r  i n i t i a l  
i n v i t a t i o n  t o  submit evidence, received memoranda from 
many sources;  t hese  included, i n  addi t ion  t o  t h e  
p rac t i s ing  and academic branches of the  l e g a l  profession, 
government departments, l o c a l  a u t h o r i t i e s  and organisa- 
t i o n s  represent ing supp l i e r s  of services of many kinds. 
Spec i f i c  mention may be made of t h e  following areas 
covered by t h e  evidence received: carriage of passengers 
and luggage by publ ic  t r anspor t ;  car r iage  of goods by 
road, r a i l  and in land  waterways; shipping; docks; a i rpo r t s ;  
bu i ld ing  and c i v i l  engineering; laundries,  dye r s  and 
c leaners ;  f u r n i t u r e  removal and storage; travel agents; 
vehic le  r e p a i r s ;  c a r  h i r e ;  and t h e  renting and maintenance 
of s ecu r i ty  alarms and equipment. 

1 2 .  Law Com. No. 40. 

13. See Law Commission's F i r s t  Programme I t e m s  VI11 and 
IX. 
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Standard form con t rac t s  

19. The evidence ind ica ted  tha t  many serv ice  i n d u s t r i e s  
use standard form cont rac ts .  The j u s t i f i c a t i o n  f o r  t h e i r  
use i s  sa id  t o  b e  t h a t  they obviate time-wasting and 
expensive negot ia t ions ,  make f o r  ease  of administration, 
reduce c o s t s  and permit t h e  operation of uniform r a t e  
s t ruc tu res .  I n  t h e s e  standard form con t rac t s  l i a b i l i t y  
f o r  negligence i s  sometimes t o t a l l y  excluded; of ten  t h e r e  
a r e  c lauses  l imi t ing  l i a b i l i t y  t o  a s p e c i f i c  amount o r  
excluding l i a b i l i t y  f o r  consequential  loss, and i n  many 
cases  these  a r e  coupled with a c lause  o r  c lauses  l i m i t i n g  
t h e  time within which a claim f o r  l o s s  o r  damage has  to 
be n o t i f i e d  t o  the  suppl ie r .  

Suppliers '  reasons f o r  t h e  use of exemption clauses  

20. The arguments put  forward by the  suppl ie rs  of 
s e rv i ces  i n  j u s t i f i c a t i o n  of the use of .exemption c l a u s e s  
may be summarised a s  follows: 

( a )  I f  risks a r e  t o  be apportioned between the  
p a r t i e s  (and t h i s  i s  sa id  t o  be an economic 
necess i ty) ,  then exemption c l auses  must be 
introduced i n t o  the  cont rac t  so  a s  to  make 
c l e a r  and c e r t a i n  which pa r ty  has  t o  take 
any p a r t i c u l a r  r i sk ;  d i spu te s  and l i t i g a t i o n  
can then be minimised. 

(b) I n  many cases t o t a l  exclusion of l i a b i l i t y  
i s  necessary t o  avoid double insurance and 
t o  permit lower r a t e s  t o  be charged f o r  t he  

serv ice  provided. I f ,  t o  take a spec i f ic  
example, t h e  B r i t i s h  A i rpo r t s  Authority d i d  

not exclude l i a b i l i t y  f o r  l o s s  of or damage 
t o  c a r s  placed i n  t h e i r  car-parks, the 
Authority would have t o  i n s u r e  and t h i s  
would be expensive. The c o s t  of insurance 
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would have t o  be added t o  the  parking charges 
and t h i s  would be u n f a i r  t o  the  majority of 
car-owners who are comprehensively insured;  
f o r  they would pay f o r  insurance twice over.  
Another example: 
c a r r i e d  on inland waterways come from t h e  
p o r t s  and a r e  s t i l l  covered by marine insurance 
p o l i c i e s .  

the major i ty  of goods 

( c )  Limi ta t ions  of l i a b i l i t y  are economically 
necessary.  The c o s t  of insurance i s  a f a c t o r  
i n  a r r i v i n g  a t  the p r i c e  t o  be charged for 
t h e  s e r v i c e  and t h i s  c o s t  is  affected by t h e  
ex ten t  t o  which an i n d u s t r y  is subject  t o  
l e g a l  claims from i ts  customers. I n  t h e  f i e l d  
of carriage of goods, fo r  example, i t  is  s a i d  
t h a t  f re ight  earnings are not s u f f i c i e n t l y  
p r o f i t a b l e  t o  finance unl imited claims and no 
underwri ter  w i l l  insure  without l i m i t .  F ixing 
a f i n a n c i a l  c e i l i n g  a l lows  t h e  adoption of a 
s i n g l e  uniform r a t e  s t r u c t u r e  covering both  
h igh  value and low value goods. Charges for  
va luable  commodities are, therefore ,  lower 
than they  would otherwise be, and t h e r e  is  no 
necess i ty  f o r  a list of valuable  goods s i m i l a r  
t o  t h a t  i n  the  C a r r i e r s  A c t  1830 which provides 
t h a t  i n  respect  of c e r t a i n  specif ied a r t i c l e s  
above a s t a t e d  value there is  no l i a b i l i t y  on 
t h e  c a r r i e r  unless  t h e  goods i n  quest ion a r e  
declared and the a d d i t i o n a l  charges pa id .  
S i m i l a r l y ,  i n  warehousing, t h e  l i m i t a t i o n  of 
l i a b i l i t y  t o  a s p e c i f i c  amount permits the 
s tandard charges per  package ( i r r e s p e c t i v e  of 
value)  t o  be kept down; and the l i m i t a t i o n  of 
l i a b i l i t y  imposed by some laundries e.g. 20 
t imes the c o s t  of laundering, enables t h e  
charge t o  be the same f o r  a r t i c l e s  which 
d i f f e r  widely i n  va lue .  If unlimited l i a b i l i t y  



were t o  be accepted i n  t h e s e  cases,  then 
i n  order  t o  cover the a d d i t i o n a l  cost  of 
insuring aga ins t  damage t o  valuable a r t i c l e s  
there  would have t o  be e i t h e r  (i) a charge 
f o r  goods according t o  va lue ,  o r  ( i i )  a 
general  increase i n  the  s tandard charges. 
The f i r s t  a l t e r n a t i v e  which involves the  
introduct ion of commodity d i f f e r e n t i a l s  
would i n  many areas  be commercially un- 
des i rab le ;  and the second a l t e r n a t i v  
would hardly be f a i r  t o  owners of low 
value o r  low r i s k  goods. 

(d) The imposi t ioh of t i m e - l i m i t s  for the 
n o t i f i c a t i o n  of claims f o r  l o s s  o r  damage 
is  e s s e n t i a l  i f  a claim i s  t o  be thoroughly 
inves t iga ted  when the f a c t s  a r e  st i l l  
a s c e r t a i n a b l e  and f resh  i n  persons' minds. 

Users' Complaints 

( a )  Pr iva te  u s e r s  

21. Whatever may be sa id  i n  favour of standard form 
cont rac ts  by the  suppl ie rs  of se rv ices ,  they have t h e  
disadvantage from t h e  point  of view of t h e  user  - and 
i n  p a r t i c u l a r  the  p r i v a t e  user  - t h a t ,  s ince  the 
condi t ions of such a cont rac t  a re  more o r  less standard 
throughout the p a r t i c u l a r  industry,  he is unable t o  
negot ia te  more favourable terms with another  suppl ier ,  
and, therefore ,  he must accept the cont rac t  a s  i t  s tands,  
exemption clauses  and a l l .  Those represent ing the 
"consumertt i n t e r e s t  t ake  the view t h a t ,  general ly  
speaking, a suppl ie r  of serv ices  should not be pzrmitted 
t o  avoid l i a b i l i t y  f o r  damage caused by h i s  negligence 
t o  the  person o r  property of the p r i v a t e  user .  Spec i f ic  
mention may be made of t h e  following c lauses  involving 
a t o t a l  exclusion of l i a b i l i t y  a t  which c r i t i c i s m  has 



been directed: the c lause  imposed by shipping companies 
t o t a l l y  excluding l i a b i l i t y  t o  passengers including 
l i a b i l i t y  f o r  dea th  or personal injury;14 t h e  c l a u s e  
in se r t ed  i n  t h e  con t r ac t s  of some car h i r e  f i r m s  excluding 
any warranty as t o  t h e  c a r ’ s  r o a d w ~ r t h i n e s s ; ’ ~  and the  
condi t ion  imposed by some dry c l e a n e r s  t ha t  goods a re  
accepted only a t  “owner‘s r i s k  (although the t rade 
a s soc ia t ion  concerned discourages i t s  members f r o m  using 
such c lauses) .  p-a facie the  complaints about t h e  
unreasonableness of these c l auses  would appear t o  have 
some substance. I n  the  case o f  the  first example although 
i t  is always open t o  a passenger t o  take out  insurance 
cover, i t  appears  u n r e a l i s t i c  t o  expect t h a t  he w i l l  often 
do so p a r t i c u l a r l y  i n  view o f  the fac t  tha t  such disclaimers 
of l i a b i l i t y  are i n  t h e  case of carriage by p u b l i c  transport  
on land declared void by s t a t u t e ; ”  i n  t h e  case of t h e  
second example, even i f  there is  insurance, t h i s  w i l l  not 
normally cover damage caused by the fac t  t h a t  t h e  vehic le  
i s  unroadworthy; and i n  t h e  case of t h e  t h i r d  the standard 
“ A l l  riskell p o l i c i e s  do not normally cover damage caused t o  
ar t ic les  i n  t h e  process  of cleaning. 

14. 

15. 

16. 

17. 

For examples see Appendix C 3 pp. 76-80. 

For example:- ”The car is  offered by the  owners f o r  ’ 
h i r e  without  any warranty or condition (expressed or 
implied) a s  t o  qua l i ty ,  condi t ion ,  f i t n e s s  f o r  use or 
otherwise and the owners s h a l l  be under no l i a b i l i t y  
(expressed or implied) f o r  any lo s s ,  damage, or delay 
the  h i r e r  may su f fe r  through breakdown of t h e  car  Or 
any o t h e r  cause whatsoever. I n  the event of a serious 
mechanical breakdown of t h e  car not caused through 
negligence on the  p a r t  of t h e  hirer  the  owners s h a l l  
have the  opt ion  e i t h e r  t o  provide a relief car o r  
refund th,:: h i r e  charges f o r  the  unexpired por t ion  Of 
t h e  h i r e .  

For example:- “ A l l  work on the goods i s  done a t  
owner’ s r i s k ” .  

Road T r a f f i c  A c t  1960 s e c t i o n  151; Transport  Act 1962 
sec t ion  4 3 ( 7 )  (passengers t r a v e l l i n g  on free passes 
a r e  excluded from t h i s  p rovis ion) .  



22. D i s sa t i s f ac t ion  has  been expressed with c e r t a i n  
of t he  standard cond i t ions  of t h e  Nat ional  Association 
of Furn i ture  Warehousemen and Removers,18 i n  p a r t i c u l a r  
t h e  term l imi t ing  l i a b i l i t y  f o r  t h e  l o s s  of o r  damage 
t o  any art icle or complete case o r  con ta ine r  t o  t h e  sum 
of 210 and the t e r m  requi r ing  n o t i f i c a t i o n  of claims t o  
be made wi th in  three days a f t e r  de l ive ry .  There appea r s  
t o  be some j u s t i f i c a t i o n  f o r  t he  a l l e g a t i o n  tha t  t hese  
terms are unduly harsh: 210 seems low a t  t h e  present  
t i m e ;  and t h e  t i m e - l i m i t  of three days seems unreasonably 
sho r t ,  taking i n t o  account t h e  f a c t  t h a t  a la rge  number 
o f  crates may have t o  be unpacked and t h e i r  conten ts  
checked. Removal con t r ac to r s  maintain t h a t  a l l  quota t ions  
contain a separa te  f i g u r e  which provides f u l l  insurance a t  
l o w  cos t .  Cases, however, were brought t o  t h e  no t i ce  of 
t h e  Working Par ty  w h e r e  insurance through the  con t r ac to r s ’  
agency w a s  s a id  t o  have proved t o  be almost u se l e s s  i n  
t h a t  it subsequently came t o  l i g h t  t h a t  t he  terns of t h e  
pol icy  d i d  not e f f e c t i v e l y  cover the  va r ious  r i s k s  f o r  
which t h e  con t r ac t  had excluded l i a b i l i t y .  Another 
i n s t ance  of condi t ions  which have been subjected to cri- 
t i c i sm are those imposed by c e n t r a l  hea t ing  con t r ac to r s  
which exclude t h e i r  common l a w  l i a b i l i t y  and l i m i t  t h e i r  
l i a b i l i t y  , t o  r e p a i r  o r  replace t o  cases where d e f e c t s  a re  
n o t i f i e d  within 6 months of completion o f  the  work, and 
which exclude t h e i r  l i a b i l i t y  f o r  a l l  consequential  loss  
o r  damage. 19 

18. See Appendix C 4 pp. 80-82. 

19. See Appendix C 5 pp. 82-83. 
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23. The terms and condi t ions  of t r a v e l  agents'  and tour  
opera tors '  c o n t r a c t s  continue t o  be a source of complaints.  
T h i s  i s  a rap id ly  developing c lass  of business and t h e  
evidence which reached t h e  Working Pa r ty  suggests t h a t  
n e i t h e r  the  publ ic  nor a l l  t ravel  agen t s  themselves f u l l y  
understand t h e  na tu re  of t h e  legal r e l a t ionsh ip  created 
when a customer a r r anges  h i s  hol iday and t r ave l  arrange- 
ments through a t r a v e l  agent. T h i s  re la t ionship  w i l l  
vary according t o  t h e  nature of t h e  booking. In most 
cases t h e  agent w i l l  be i n  the  na tu re  o f  a broker, i .e.,  
a n  agent  both f o r  h i s  customer and f o r  the  carriers and 
h o t e l  p ropr ie tors .  Occasionally, he may be merely an 
agent  for t he  carriers whose t i c k e t s  he sells. Sometimes 
he may be the  agent  of t h e  customer alone. Often,  when 
he  is  a tou r  ope ra to r ,  "selling" a package tour  which he 
has organised he w i l l ,  i n  some re spec t s ,  be act ing a s  
p r inc ipa l .  Th i s  is  not the t i m e  or place t o  suggest  
imposing some prescr ibed form of legal r e l a t ionsh ip  upon 
those  engaged i n  a developing bus iness  of considerable  
p r a c t i c a l  importance.21 Nonetheless it is clear t h a t  
t r a v e l  agents  h a b i t u a l l y  use exemption clauses which, f a r  
from c l a r i f y i n g  what t he  legal p o s i t i o n  would be i n  the  
absence of such provisions,  seek t o  a l t e r  it f o r  t h e i r  
p ro tec t ion .  When t h e  t r ave l  agent  i s  ac t ing  a s  agent f o r  
t h e  customer (whether or not he  is  a l s o  agent f o r  t h e  
carrier or h o t e l s )  he  c l e a r l y  owes d u t i e s  of care and s k i l l  
t o  h i s  customer. The condi t ions  qubted i n  t h e  footnotes,  
which a r e  from es t ab l i shed  t ravel  agen t s ,  purport  t o  exclude 

20 

20. These were r ecen t ly  ven t i l a t ed  i n  an Adjournment debate 
i n  t h e  House of Commons: 

. Cols,  1676-1694 (20th November 1970). Pr iva t<e  members 
B i l l s  t o  provide for r e g i s t r a t i o n  of t r a v e l  agen t s  and 
a code of conduct have been introduced on several 
occasions i n  recent  years. 

21. An attempt has  been made t o  provide for t h e  regula t ion  
of the cond i t ions  i n  con t r ac t s  between the  t ravel  agent 
or tour  ope ra to r  and t r a v e l l e r s  by a Convention which 
has  been produced a s  a r e s u l t  of a diplomatic conference 
held i n  Brussels  i n  Apr i l  1970. The Convention is 
not y e t  i n  force.  

H.C. O f f i c i a l  Report ,  Vol. Sy6, 
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l i a b i l i t y  f o r  breach of such duty and not merely t o  make 
i t  clear  tha t  t he  t r a v e l  agent, a s  agent ,  is  not l i a b l e  
f o r  t he  negligence o r  o the r  de fau l t  on the  par t  of t h e  
carrier o r  When a tou r  ope ra to r  i s  a c t i n g  a s  
p r i n c i p a l  s e l l i n g  a package tou r  which he has organised 
he  w i l l  commit a breach of con t r ac t  i f  t he  package i n  
f ac t  supplied does not measure up t o  w h a t  he has promised. 
Some conditions i n  common use appear t o  be designed t o  
exclude l i a b i l i t y  i n  such  circumstance^.^^ As a r e s u l t  
t h e  customer may have no remedy a t  a l l  o r  a remedy on ly  
aga ins t  the  carrier o r  ho te l  - which i n  tu rn  may have 

22.  For example:- 
( 1 )  "In  making arrangements f o r  t ranspor t  accom- 
modation and o t h e r  services,  [ t h e  t r ave l  agen t s ]  
are ac t ing  a s  agents  only and n e i t h e r  [ the  t ravel  
agents] nor i t s  servants  agen t s  o r  any person o the r -  
wise concerned i n  t h e  arrangements s h a l l  be l i a b l e  
f o r  any i n j u r y  damage lo s s  o r  acc ident  delay incon- 
venience o r  i r r e g u l a r i t y  which may o r  may not be  
caused o r  a r i s e  out  of any a c t  o r  defaul t  whether 
negligent o r  no t  of' [ the t r a v e l  agents] o r  such 
persons . . . I t  ( i t a l i c s  supplied) . 
( 2 )  
be l i a b l e  i n  damages t o  c l i e n t s  f o r  any a c t  o r  defaul t ,  
negligent o r  otherwise on the  p a r t  of themselves. t h e i r  - 
servants  o r  agen t s  o r  of any person providing o r  f a i l i n g  
t o  provide t h e  se rv ices  o r  accommodation appl ied for  and 
booked." ( i t a l i c s  supplied).  

( 1 )  "... Tours Ltd. makes every e f f o r t  t o  ensure the  
comfort and enjoyment of c l i e n t s  t r ave l l i ng  under  i t s  
arrangements and [ s ic ]  such arrangements are made on 
t h e  express condi t ion tha t  it is  not l i ab l e  for any 
l o s s ,  acc ident ,  o r  mishap of any kind whatsoever 
notwithstanding t h a t  the  same may be due t o  any neglect 
o r  defaul t  of any servant o r  agen t  of ... Tours Ltd." 
( 2 )  'I.. . Travel L i m i t e d  accept your bookingan condition 
t h a t  they are not  responsible fo r  any defaul t  on t h e  pa r t  
of t h e  conveying serv ices  of t h e i r  agents nor f o r  any los s  
or personal i n j u r y  sustained by a c l i e n t  f o r  any cause 
whatever nor f o r  any negligence o r  breach of du ty  on the  
p a r t  of ... Travel  Ltd. t h e i r  s e rvan t s  o r  agents." 
( 3 )  "The Company s h a l l  not be l i a b l e  i n  damages t o  any 
one of the  passengers named over leaf  f o r  any l o s s  o r  
damage howsoever caused nor f o r  t h e  breach of any express 
o r  implied t e r m  o f  t h i s  con t r ac t ,  nor f o r  the breach of 
any fundamental ob l iga t ion  t h e r e  o f .  Nor s h a l l  t h i s  
cont rac t  be enforceable by anyone save the Company o r  i t s  
duly au thor i sed  agent." 

"[The t rave l  agents] are i n  no circumstances t o  

23.  For example:- 
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disclaimed l i a b i l i t y  - the  h o t e l  o f t e n  being i n  a fo re ign  
country. If t h e  c l i e n t  has t h e  pe r s i s t ence  and t h e  means 
t o  take t h e  ma t t e r  t o  court  t he  judges w i l l  do t h e i r  bes t  
t o  f ind  some means of holding t h a t  t h e  exemption c l a u s e  
cannot be re l ied on, but o f t en  it w i l l  be l e g a l l y  e f f e c t i v e  
and always i t  must be a powerful d e t e r r e n t  aga ins t  bringing 
proceedings. The Misrepresentat ion A c t  1 96TZ4 h a s  provided 
a remedy f o r  the unreasonable r e l i a n c e  on c lauses  excluding 
l i a b i l i t y  f o r  misrepresentat ions (though some travel bro- 
chures  continue to  purport  t o  exclude any such l i a b i l i t y ) 2 5  
and t h e  provis ions  of t h e  Trade Descriptions A c t  1968 afford 
a penal de t e r r en t  aga ins t  some types  of false descr ip t ion .  
But ne i the r  he lps  i f  t he re  is no mis-statement of f a c t  but 
a n  exemption c l ause  pro tec t ing  a g a i n s t  l i a b i l i t y  f o r  negli- 
gence or f o r  a f a i l u r e  t o  supply what i s  promised i n  the  
con t r ac t .  

2 4 .  Other sources  of complaint i n  r e l a t ion  t o  t r ave l  
agen t s  are cond i t ions  giving agen t s  t he  r igh t  without  
no t i ce  t o  cance l  or a l t e r  t h e  arrangements f o r  t rave l  or 
accommodation, If the  t r a v e l  agent  cancels,  t he  customer 
is  normally e n t i t l e d  only to  the  r e t u r n  of h i s  depos i t ,  
while a customer who cancels l o s e s  h i s  deposit  and may be 
l i a b l e  t o  a s u b s t a n t i a l  cance l l a t ion  charge. It  was 
suggested to  t h e  Working Party t h a t  t he  customer should be 
e n t i t l e d  t o  claim compensation where t h e  agent 's  cancel-  
l a t i o n  has caused him l o s s  and expense. It might a l so  be 
u s e f u l  t o  provide t h a t  where t h e  agent  exerc ises  the r igh t  
t o  a l t e r  arrangements f o r  t r ave l  or accommodation, t h e  
customer should be e n t i t l e d  t o  reasonable notice and t h e  
op t ion  of withdrawing from t h e  tour .  Some of the  conditions,  

2 4 .  The A c t  does not apply t o  Scotland. 

2 5 .  For example:- 
"While t h e  representa t ions  contained i n  a d v e r t i s i n g  
matter a r e  made i n  good f a i t h ,  ne i the r  they n o r  any 
Oral representa t ions  by employees agents o r  repre- 
sen ta t ives  of [ t he  t r a v e l  agents ]  w i l l  c reate  any 
l i a b i l i t y  and do not form p a r t  of t h i s  agreement.. .I' 
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however, are not s t r i c t l y  c l a s s i f i a b l e  as  exemption 
c lauses ,  and i t  may be sa id  t h a t  a s  such they a r e  ou t s ide  
t h e  ambit of' t h i s  Paper. Indeed complaints i n  t h i s  a s  i n  
o t h e r  f i e l d s  show how d i f f i c u l t  i t  i s  t o  separate unreason- 
able "exemption c lauses"  from o t h e r  c l auses  which are 
unfa i r .  

25. ,The Law Commissions a t  t h i s  stage do not express  
a concluded view on the  extent Bo which complaints are 
j u s t i f i e d .  One th ing ,  however, i s  clear: the complaints 
are not confined t o  any one industry; there a r e  many areas 
where exemption c l a u s e s  used by s u p p l i e r s  of services lead  
p r i v a t e  use r s  t o  believe tha t  they are not gett ing a f a i r  
deal. 

(b) Commercial u s e r s  

26. Complaints have not been l i m i t e d  t o  exemption 
c l auses  i n  c o n t r a c t s  made w i t h  private users ;  some com- 
p l a i n t s  have been received i n  r e spec t  of exemption c l auses  
used i n  purely commercial con t r ac t s  i.e. i n  con t r ac t s  
between t raders .  Shipowners, f o r  example, f ind t h e  U.K. 
Standard Towage Conditions onerous;26 these  condi t ions  
provide for :  

( i )  complete pro tec t ion  f o r  the tug  owner 
, w h i l e  towing; 

and 

( i i )  l imi ted  pro tec t ion  for  t h e  tug  while 
car ry ing  o u t  o ther  s e rv i ces .  27 

26. But see t h e  remarks of Denning M.R. i n  Austral ian 
Coas ta l  ShiDDinF: Commission v. Green [1971] 2 W.L.R. 
243, 250. 

The ob l iga t ion  of t h e  tug-owner is merely t o  u s e  
reasonable care t o  provide a sea-worthy vessel.  
See Appendix C 6 pp. 83-84. 

27. 
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The-se condi t ions  which have been i n  existence s i n c e  1933 
when they were o r i g i n a l l y  agreed wi th  t h e  Chamber of Ship- 
ping, have not been universa l ly  adopted, and more - and 
sometimes less - onerous condi t ions  are i n  use i n  seve ra l  
major por t s .  C r i t i c i s m  has a l s o  been d i rec ted  a t  c l auses  
typ i f i ed  by t h e  "London Wharfingers Clause" and t h e  
"London Lighterage Clause".28 
long  and complicated but t h e i r  e f fec t  is  to  exclude l i a -  
b i l i t y  f o r  v i r t u a l l y  everything except  l o s s  by p i l f e r a g e  
o r  t h e f t  while on board the l i g h t e r  and i n  the  cour se  of 
t r a n s i t  and, even then, subject t o  a l imi t a t ion  of 
l i a b i l i t y .  I n  t n e  case of t h e  l a t t e r  clause a t t empt s  t o  
negot ia te  new t e r m s  containing a more equitable d i v i s i o n  
of l i a b i l i t i e s  have s o  f a r  proved unsuccessful. Marine 
underwriters would l i k e  t o  see more re laxa t ion  i n  t h i s  
t ype  of clause.  Their  experience suggests t h a t  acceptance 
by c a r r i e r s  and b a i l e e s  of' a reasonable l i a b i l i t y  f o r  l o s s  
o r  damage has a s a l u t a r y  e f f e c t  on e f f o r t s  t o  p r o t e c t  cus- 
tomers' property whether insured o r  not. 

Both these  c lauses  a re  

27.  C r i t i c i s m  of a more genera l  na tu re  has been received 
from the  B r i t i s h  Shippers Council. The Council f u l l y  
recognise t h a t  t h e r e  i s  a proper p lace  i n  commerce f o r  
exemption c l a u s e s  which maintain a f a i r  and reasonable 
balance between the  respec t ive  i 'n te res t s  of s u p p l i e r  and 
use r ;  they d i s t i n g u i s h  exemption c l auses  which a re  the 
r e s u l t  of nego t i a t ions  between representa t ives  of t h e  
i n t e r e s t s  concerned ( e i t h e r  d i r e c t l y  o r  i n  connection with 
t h e  negot ia t ion  by governments of i n t e rna t iona l  conventions) 
and those c l auses  which a re  " u n i l a t e r a l l y  imposed". The 
Council take t h e  view t h a t  some exemption c lauses  i n  
business opera te  u n f a i r l y  even though t h e  incidence and 
degree of un fa i rnes s  i s  extremely d i f f i c u l t  t o  i den t i fy :  
i t  i s  o f t en  l o s t  s i g h t  of as  a r e s u l t  of insurance 

28. See Appendix C 7 pp. 85-87. 
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arrangements. Overa l l ,  it i s  t h e i r  view t h a t  there 
would be some va lue  i n  having a provis ion genera l ly  
appl ied  ( apa r t  from con t rac t s  governed by an in t e rna t iona l  
convention) whereby a n  exemption c l a u s e  cannot be relied 
upon unless,  having regard t o  the  na tu re  of t h e  c o n t r a c t ,  
it was reasonable and was f r ee ly  negot ia ted and accepted 
before  the con t r ac t  w a s  concluded. 

28. I n  a d i f f e r e n t  f i e l d ,  c r i t i c i s m  has  been d i r e c t e d  
a t  t he  p rac t i ce  of some producers i n  t h e  entertainment 
indus t ry ,  t o  requi re  a c t o r s  performing s tun t s  t o  s i g n  a 
"blood c h i t "  absolving t h e  producing company from a l l  
l i a b i l i t y  f o r  personal  in jury ,  howsoever caused. Objection 
has a l s o  been taken t o  w i d e  exemption c lauses  by S t a t e  
moaopolies. 29 

2 9 ,  I n  the  case of commercial c o n t r a c t s  it is  more 
d i f f i c u l t  t o  a s s e s s  the f a i r n e s s  o r  unfa i rness  o f  t h e  
exemption c l auses  used than i t  i s  i n  the 'case  of con t r ac t s  
with p r iva t e  use r s .  Some c lauses  of the type referred t o  
i n  t h e  preceding paragraphs appear on the face of them t o  
be unduly harsh; bu t  account h a s  a l s o  t o  be taken o f  the 
commercial r ea l i t i e s  of the s i t u a t i o n ,  and i n  some cases 
i t  may be t h a t  i n  terms of rates and insurance i t  is more 
advantageous t o  both p a r t i e s  t o  impose l i a b i l i t y  for a l l  
r i s k s  on the  u s e r  o r  t h e  service.  Nevertheless cases 
occur where s t r i c t  app l i ca t ion  of a n  exemption c l ause  would 
have produced unfa i rness .  30 

~ 

29.  For an  example see Appendix C 8 pp. 87-88. 
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Incidence of Insurance 

30. The Working Party were conscious of t h e  importance 
o f  taking f u l l y  i n t o  account t h e  insurance a spec t s  of any 
proposals which would have the  e f f e c t  of placing on the 
s u p p l i e r  of s e r v i c e s  r i s k s  of which a t  the moment he can 
r e l i e v e  himself by a clause i n  t h e  cont rac t  excluding o r  
l i m i t i n g  h i s  l i a b i l i t y .  The Working Party i n  t h e i r  f i n a l  
r epor t  re fe r red  t o  the  views of insurance exper t s  who most 
he lp fu l ly  gave t h e m  the bene f i t  of t h e i r  advice. The 
proposal which was then put t o  t h e  insurance e x p e r t s  envi- 
saged a genera l  rule prohib i t ing  a supp l i e r  of s e r v i c e s  
from cont rac t ing  out  of any l i a b i l i t y  f o r  which he  could 
ob ta in  insurance cover on reasonable terms. The views 
expressed on t h a t  proposal may be  summarised a s  follows:- 

(a) Generally speaking i t  was uneconomic fo r  
t h e  supp l i e r  t o  in su re ,  since h i s  l i a b i l i t y  
might vary g r e a t l y  and he would have t o  
i n s u r e  up t o  t h e  maximum of any poss ib l e  
claim. The use r  of serv ices ,  on t h e  o the r  
hand, knew t h e  l i m i t  up t o  which he had t o  
insure .  L i a b i l i t y  insurance was expensive. 
I t  was a l so  was tefu l  where the u s e r  was 
l i k e l y  t o  e f f e c t  insurance  himself,  o f t e n  
a t  cheaper ra tes .  I n  the  car r iage  o f  
goods by sea,  f o r  example, i t  w a s  o f t e n  
cheaper t o  insure  t h e  goods than the  
car r ie r ' s  l i a b i l i t y .  Obvious types  o f  
cases  where i t  would be cheaper o r  more 
convenient f o r  the  u s e r  ra ther  than t h e  

supp l i e r  of s e rv i ces  t o  e f f e c t  insurance  
were a s  follows: 

( i )  ca r r i age  of goods; 

( i i )  warehousing ; 



( i i i )  inexpensive operations,  such as  
laundering and dry-cleaning, and 
the  processing of f i l m s ;  

( i v )  generally,  bailment where t h e  
ba i lee  does not know the  va lue  
o f  the goods o r  i s  unaware of 
the  consequential  l i a b i l i t y  wh ich  
he may incur.  

(b) I n  some consumer se rv ices  such a s  f i l m  pmces-  
s ing  o r  laundering the  cost of insurance migh t  
be  unduly h igh  because of the  adminis t ra t ive  
work involved i n  dea l ing  with small claims, 
and i n  some instances because of t h e  possi-  
b i l i t y  of  high consequential  damages. A 

l a r g e  p a r t  of the insurance  market would no t  
be i n t e r e s t e d  i n  providing t h i s  s o r t  of cover. 
The only prac t icable  scheme would be  f o r  the  
supp l i e r  of t he  serv ice  t o  meet small claims 
out  of h i s  own pocket, say up t o  210, and 
f o r  t h e  i n s u r e r  t o  handle claims i n  excess of 
t h a t  f i gu re .  I f  t h e  claim of the user  o f  t h e  
se rv ices  were l imi ted  t o  t h e  value of t h e  goods 
t o  which  the  serv ice  appl ied ,  there would be 
less d i f f i c u l t y  i n  providing cover on an 
"excess" bas i s .  But t h e  supp l i e r  of t h e  serv ice  
would have t o  make a ma te r i a l  increase i n  h i s  
charges t o  cover the f u l l  amount of the  smal l  
claims f o r  which he would be l iab le .  

The insurance expe r t s  were asked w h e t h e r  r e s t r i c t i n g  the  
cont ro l  of exemption c lauses  t o  c e r t a i n  se lec ted  s e r v i c e s  
was preferab le  t o  a wide general  r u l e  on the l i n e s  of t h e  
one which was under discussion. T h e i r  answer w a s  to  t h e  
e f f e c t  t h a t  t he  s e l e c t i v e  approach was preferable;  and 
t h a t  i n  the  selected f i e l d s  they would p re fe r  an o u t r i g h t  
ban to a reasonableness tes t .  
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B: CONTRACTING OUT OF LIABILITY 

In t roductory  

31. The following paragraphs a r e  concerned with var ious  
methods of con t ro l l i ng  exemption c l auses  i n  c o n t r a c t s  f o r  
t h e  supply of se rv ices .  I n  consider ing these methods of 
cont ro l  the  Law Commissions have confined themselves t o  
con t r ac t s  made by supp l i e r s  " i n  t h e  course of a business". 
I t  has not been suggested t o  them, nor  do they wish t o  
sugges t ,  t h a t  where a cont rac t  i s  made by a person i n  h i s  
p r iva t e  capac i ty  (e.g. he agrees t o  r e p a i r  a f r i e n d ' s  ca r ) ,  
he should not be a l loved  t o  s t i p u l a t e  t h a t  the  r i s k s  
should be borne by the  o ther  party.  

32. The phrase " i n  t h e  course o f  a business'' i s  intended 
t o  cover a l l  t r ansac t ions  of the s u p p l i e r  of a s e r v i c e ,  
o t h e r  than those en tered  in to  i n  a purely pr iva te  capacity.  
So long a s  the  s u p p l i e r  makes h i s  con t r ac t  i n  the  course  
of h i s  business i t  does not ma t t e r  whether the  s e r v i c e  
cont rac ted  for i s  o f  a kind which he undertakes hab i tua l -  
l y .  These propos i t ions  follow c l o s e l y  those a l r eady  made 
hy  t he  Law Commissions with re ference  t o  sec t ion  14 of  the 
Sa le  of Goods A c t . 3 '  A s  f o r  the  word "business", t h e  Law 
Commissions have suggested t h a t  fo r  t h e  purpose of t h e  
Sa le  of Goods A c t  i t  s+ould be given a de f in i t i on  wide 
enough t o  inc lude  "a Rrofession and t h e  a c t i v i t i e s  o f  any 
government department, l oca l  a u t h o r i t y  o r  s t a t u t o r y  under- 
taker".  32 
should be given a s imi l a r ly  w i d e  meaning f o r  c c n t r a c t s  f o r  
t h e  supply of s e r v i c e s ,  and notably whether 'I of es- 
s ions"  should be included. 

The quest ion now a r i s e s  whether "business" 

31. See F i r s t  Repor , paras. 31 and 46 ,  and Appendix A,  

32. See F i r s t  Report ,  para. 90, and Appendix A ,  d r a f t  

d r a f t  c lause  3. 

clause 7 ( 1 ) .  
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The profess ions  

33.  The Working Par ty  recognised t h a t  the  problems of 
the  professions were spec ia l .  Although a number of 
professlons,  notably the  lega l  and medical, do not exclude 
t h e i r  l i a b i l i t y  f o r  negligence, there  may be some which do, 
o r  might  wish t o ,  l i m i t  t h e i r  l i a b i l i t y .  S o l i c i t o r s  and 
some b a r r i s t e r s  a re  covered by insurance; but i n  excep- 
t i o n a l  circumstances t h e i r  l i a b i l i t y  could be very heavy 
w i t h  damages amounting to  an uninsurable  figure.  Other  
profess iona l  men, consul tan t  engineers  and a r c h i t e c t s ,  fo r  
example, f ace  s imi l a r  d i f f i c u l t i e s .  Although t h e  s p e c i a l  
problems of t h e  profess ions  were f u l l y  appreciated by the  
Working Party,  i t  was genera l ly  agreed t h a t ,  a s  a matter 
of pr inc ip le ,  there would be no j u s t i f i c a t i o n  f o r  excluding 
them fmn any scheme f o r  t he  con t ro l  of exemption c l a u s e s  
t h a t  might be adopted. 

34 .  The Law Commissions a r e  a lso w e l l  aware of t h e  

d i f f i c u l t i e s  w i t h  which t n e  profess ions  a r e  faced; bu t ,  a s  
a t  present advised, they agree with t h e  Working P a r t y ’ s  
conclusion. Though i t  may be t r u e  t h a t  heavy damages 
awarded aga ins t  a professional man may be ca tas t rophic  i n  
t h e i r  consequences, w h i l e  a s imi l a r  award aga ins t  an  
i n d u s t r i a l  o r  commercial suppl ie r  of se rv ices ,  such as a 
t r anspor t  undertaking, i s  not l i k e l y  t o  be so, it would be 
hard t o  j u s t i f y  a d i s t i n c t i o n  being made between t h e  t w o  
i n  t h e  matter of con t ro l l i ng  exemption clauses;  f o r  both 
the professional man and the  i n d u s t r i a l  or commercial 
en te rp r i se  a r e  i n  the business of supplying services. O f  
course,  i n  some re spec t s  t he  profess iona l  man is  a t  a d i s -  

advantage compared wi th  the  businessman. F i r s t ,  some 
profess ions  a r e  precluded from ope ra t ing  i n  the  form of a 
l i m i t e d  l i a b i l i t y  company; and secondly, it may w e l l  be 
t h a t  i n  p rac t i ce  i t  i s  more d i f f i c u l t  f o r  t he  ind iv idua l  
profess iona l  man t o  ob ta in  insurance cover, a t  any rate on 
terms that he would regard as  reasonable, and t h a t  t h e  
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insurance premiums may represent a subs t an t i a l ly  larger 
proportion of income than i n  the  case of a commercial 
concern. But even so ,  it is the  Law Commissions' 
p rovis iona l  view t h a t  the  profess ions  have nothing t o  f ea r  
from the  kind o f  con t ro l  of exemption clauses proposed i n  
paragraphs 57-65 below; these  would permit reasonable 
l imi t a t ions  of l i a b i l i t y  and t h i s ,  i t  i s  thought, w i l l  
provide t h e  profess ions  with s u f f i c i e n t  pro tec t ion .  

Method of c o n t r o l l i n g  exemption c l a u s e s  

35. The Working Par ty  considered a number of d i f f e r e n t  
methods of c o n t r o l  which i n  e f f e c t  f e l l  i n t o  t h r e e  groups: 

( 1 )  v a r i a n t s  of a type of c o n t r o l  l imited t o  
c o n t r a c t s  f o r  the  supply of se rv ices  t o  
t h e  "consumer" ; 

( 2 )  c o n t r o l  appl ied  only i n  se lec ted  areas of 
a c t i v i t y  ("selective" cont ro l )  ; 

(3) a gene ra l  scheme of c o n t r o l  appl icable  
t o  a l l  con t r ac t s  ( "across  t h e  board" 
con t ro l ) .  

These methods of con t ro l  a r e  discussed i n  the next  
following paragraphs. 

( 1 )  Control  l imi ted  t o  "consumer" con t r ac t s  

36. The Law Commissions i n  t h e i r  F i r s t  Report recorn- 
mended t h a t ,  f o r  t h e  purposes o f  con t ro l l i ng  con t r ac t ing  
ou t  of t h e  implied conditions of s ec t ions  13-15 Of' t h e  
S a l e  of Goods A c t ,  a d i s t i n c t i o n  should be made between 
"consumer" s a l e s  and others.33 
whether and t o  w h a t  ex ten t  a d i s t i n c t i o n  should s i m i l a r l y  

The Working Pa r ty  considered 

~~ ~~~ ~ ~~ 

33. See paras.  67-95, and Appendix A ,  d r a f t  c l ause  4: 
see  Appendix B t o  t h i s  Paper. 



be drawn between p r iva t e  users  and business users  i n  t h e  
supply of se rv ices .  I n  favour of such a d i s t i n c t i o n  it 
was sa id  tha t  

( a )  the  p r i v a t e  use r  was a t  a disadvantage 
i n  the  mat te r  of bargaining power; 
normally he had no a l t e r n a t i v e  but t o  
accept t h e  terms and condi t ions  of a 
standard form cont rac t  imposed on him 
by a monopolistic or near-monopolistic 
industry;  and 

(b)  t he  p r i v a t e  use r  was less l ike ly  t o  
be covered by insurance than  the 
business user .  

37. Those members of the  Working Pa r ty  who favoured 
g iv ing  spec ia l  p ro t ec t ion  t o  p r iva t e  u s e r s  argued t h a t  
when one considered a supp l i e r ' s  duty of care  to  a 
p r i v a t e  user  t he re  was i n  general no j u s t i f i c a t i o n  f o r  
t h e  suppl ie r  t o  exclude o r  l i m i t  h i s  l i a b i l i t y .  Tnere- 
f o r e  it should be the  general ru le  t h a t  i n  con t r ac t s  
wi th  pr iva te  u s e r s  exemption c l auses  should be p roh ib i t ed  
a l toge ther .  It  w a s  conceded, however, t h a t  i f  such a ban 
applied t o  a l l  con t r ac t s  with p r i v a t e  use r s ,  it would 
prove t o  be too r i g i d .  I n  c e r t a i n  c l a s s e s  of con t r ac t s ,  
e.g. ca r r i age  of goods, a l imi t a t ion  of l i a b i l i t y  by t h e  
c a r r i e r  would normally be reasonable and should be 
permitted; furthermore, even a t o t a l  exclusion of l i a -  
b i l i t y  could not be objected t o  i f  t h e  c a r r i e r  o f f e red  a 
fa i r  choice between "company's r isk" and "owner's r i s k "  
terms. Accordingly, i t  was suggested t h a t  the  proposed 
genera l  ban on cont rac t ing  out  should be qual i f ied:  i n  
c e r t a i n  Classes of con t r ac t s  (e .g .  ca r r i age  of goods) 
c l auses  l imi t ing  l i a b i l i t y  to s p e c i f i c  amounts should be 
permissible and even c lauses  t o t a l l y  excluding l i a b i l i t y  
should be allowed i f  t he  customer was of fe red  a f a i r  
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a l t e r n a t i v e  of two rates. I f  i t  was found impracticable 
t o  lay  down t h e  d e t a i l s  of such s p e c i f i c  exceptions i n  
a n  A c t  of Parliament,  power should be given t o  t h e  Board 
of Trade34 t o  d e a l  with such d e t a i l s  by delegated 
l e g i s l a t i o n ,  sub jec t  t o  some appropr ia te  form of pa r l i a -  
mentary cont ro l .  

38. The ma jo r i ty  of the  Working Par ty  r e j ec t ed  t h e  
d i s t i n c t i o n  between p r iva t e  and commercial u se r s .  They 
argued t h a t  i n  t h e  case of a monopolistic o r  neai-- 
monopolistlc i ndus t ry  the  commercial u se r  was i n  t h e  
matter of bargaining power a t  t h e  same disadvantage as 
a p r iva t e  use r .  They a l s o  argued t h a t  i t  w a s  ve ry  
d i f f i c u l t  t o  devise  a s a t i s f a c t o r y  de f in i t i on  O f  a 
"consumer" s e r v i c e s  cont rac t ;  and t h a t  even i f  t h i s  
d i f f i c u l t y  could be overcome, t h e r e  were formidable 
p r a c t i c a l  ob jec t ions  t o  drawing a d i s t i n c t i o n  i n  r e l a t i o n  
t o  serv ices  between "consumer" c o n t r a c t s  and o t h e r s .  'I'hey 
pointed out  t ha t :  

(a)  I n  some serv ice  i n d u s t r i e s  (e.g. l aundr i e s ,  
dyers  and cleaners ) which have a large 
"consumer" t rade  and which already t o  some 
e x t e n t  d i f f e r e n t i a t e  between p r iva t e  and 
business  use r s  ( l aundr i e s ,  f o r  i n s t ance ,  
have spec ia l  bulk c o n t r a c t s  with h o t e l s  and 
s i m i  l a  r establishments ) a d i s t i n c t  i on  
between the  two types  of u se r  might b e  
workable; but i n  o t h e r s  pa r t i cu la r ly  i n  the  
f i e l d  of t ranspor t  where the  c l a s s i f i c a t i o n  
is  simply in to  "passengers" and "goods", 
t h e  d i s t i n c t i o n  would be  meaningless and 
impracticable.  

34. Or, now, t h e  Department of Trade & Industry.  
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(b)  I n  the  s a l e  of goods t h e  t r ade  buyer o f t e n  
purchases on t rade terms which a re  d i f f e r e n t  
from those of fe red  to  p r i v a t e  purchasers. 
I n  c o n t r a s t ,  i n  some of t he  serv ice  i n d u s t r i e s  
there  are no d i f f e r e n t i a l  rates a t  a l l .  
Standard con t r ac t s  are i n  common form and, 
f o r  example, i n  t h e  c a r r i a g e  of goods the 
carrier o f t e n  cont rac ts  on t h e  same terms 
whether o r  not t he  consignor i s  using t h e  
se rv ice  f o r  pr iva te  o r  commercial purposes. 

(c )  A d i s t i n c t i o n  between p r i v a t e  and business 
use r s  would i n  many se rv ice  indus t r i e s  
requi re  t h e  c rea t ion  of a r a t e  s t ruc tu re  
involving a t  l e a s t  two r a t e s .  T h i s  might 
be adminis t ra t ive ly  impracticable and 
commercially undesirable.  Even where p rac t i c -  
a b l e ,  t h e  operation might inv6lve an i n c r e a s e  
i n  adminis t ra t ive  c o s t s  and these would 
normally be passed on t o  t h e  users  of t h e  
serv ice .  

39. A l l  members of the  Working Pa r ty  were i n  no doubt 
t h a t  i t  would be des i r ab le  t o  have as much consistency as 
poss ib le  between the con t ro l  of' exemption clauses  i n  t h e  
s a l e  of goods and i n  t h e  supply of se rv ices ;  and accord- 
ing ly  the  Working Pa r ty  considered t h e  p r a c t i c a b i l i t y  of 
adapt ing  t o  c o n t r a c t s  f o r  the supply of services  the  
a l t e r n a t i v e  d e f i n i t i o n s  of' a "consumer sa le"  suggested by 
the  Law Commissiorsin t h e i r  F i r s t  Report.35 The Working 
Par ty  agreed unanimously t h a t  it w a s  v i r t u a l l y  impossible 
t o  formulate a v i ab le  de f in i t i on  t r e a t i n g  a business u s e r  
on a pa r  with a p r i v a t e  use r  where t h e  service provided 
was not an e s s e n t i a l  p a r t  of h i s  bus iness  a c t i v i t i e s ;  and 

35. Appendix A ,  d r a f t  c lause 4 ,  Al te rna t ives  A and B: 
see  Appendix B t o  the  present Paper. 



accordingly t h e  Working Party attempted a narrower 
de f in i t i on ,  on t h e  following l i n e s :  

"A 'consumer serv ices  con t r ac t '  means t h e  provis ion  
of s e rv i ces  by a suppl ie r  i n  t h e  course of a 
business where t h e  se rv ices  - 
(a)  a r e  of a kind normally provided for 

p r i v a t e  use; 

and 

(b) a r e  supplied t o  a person who does not u s e  
or hold himself ou t  as us ing  them i n  t h e  
course  of a business." 

40. The ma jo r i ty  of the Working Pa r ty  took t h e  view that  
it would be d i f f i c u l t  t o  apply a det ' init ion of t h i s  kind 
to  c e r t a i n  types  of service.  I n  t h e  car r iage  of goods, 
f o r  example, t h e  carr ier  would have, i n  many cases, no 
means of knowing whether t he  consignor 's  goods were being 
ca r r i ed  f o r  bus iness  or pr iva t e  purposes. He  would be 
even less l i k e l y  t o  know i n  t h e  case of ca r r i age  of 
passengers. Eventually, a f t e r  c a r e f u l l y  consider ing the - 

whole problem o f  de f in i t i ons ,  t h e  Working Par ty ,  by a 
majority,  reached t h e  following conclusions: 

(a) i t  i s  impracticable t o  formulate a 
d e f i n i t i o n  of "p r iva t e  user" o r  'Iconsumer" 
which would allow c o n t r a c t s  with such 
persons t o  be t r e a t e d ,  as regards exclusions 
o r  l imi t a t ions ,  d i f f e r e n t l y  from bus iness  
use r s :  and 

(b) even i f  such a d i s t i n c t i o n  were p rac t i cab le ,  
c o n t r o l  ought not t o  be r e s t r i c t ed  t o  
c o n t r a c t s  with "p r iva t e  users" or lfconsumers". 



Preliminary conclusions on cont ro l  l i m i t e d  t o  
consumer con t r ac t s  

41. A s  a t  present  advised the  Law Commissions endorse 
these conclusions of t he  majority of the  Working Pa r ty ,  
bu t  would welcome comments on t h i s  mat te r .  

(2) t tSe lec t ive t t  cont ro l  

42. A majority of t h e  Working Pa r ty  advocated a 
s e l e c t i v e  approach to  t h e  problem of t h e  cont ro l  o f  
exemption c lauses .  Freedom of con t r ac t  was t o  remain 
paramount, and t n e  law ought not t o  i n t e r f e r e  un le s s  t h a t  
freedom w a s  abused; t h e  Hire Purchase A c t s  were good 
examples of' t h e  kind o f  s i t u a t i o n  where in te rvent ion  by 
t h e  l e g i s l a t u r e  was j u s t i f i e d .  On these  premises two 
types  of "selective" con t ro l  were considered: 

(A) con t ro l  through the R e s t r i c t i v e  P rac t i ces  
Court or s o m e  similar t r i b u n a l ;  o r  

( B )  spec i f i c  l eg i s l a t ion ,  d i rec t  o r  delegated. 

(A) Control through the Restrictive P rac t i ces  Court 

4 3 .  T h i s  form of' c o n t r o l  would involve a procedure f o r  
t h e  p r i o r  va l ida t ion  of exemption c l auses ,  a so lu t ion  
embodied i n  the Israeli  Standard Con t rac t s  Law 1964. 
There are a number of va r i an t s  of t h i s  procedure; b u t  t h e  
only p r a c t i c a l  p o s s i b i l i t y  i s  thought t o  be a procedure 
whereby the Registrar of Res t r i c t ive  Trading Agreements 
would be empowered on complaint o r  on h i s  own i n i t i a t i v e  
t o  b r ing  before t h e  Res t r i c t ive  P r a c t i c e s  Court c l auses  
which he regarded a s  un fa i r ,  possibly combined w i t h  
f a c i l i t i e s  f o r  supp l i e r s  of services o r  o the r  i n t e r e s t e d  
p a r t i e s  t o  have s tandard  c lauses  brought before the  Cour t  
f o r  advance approval. 36 

3 6 .  See F i r s t  Report, paragraph 106. 
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44. The Law Commissions considered t h i s  procedure i n  
the  context of s a l e  of goods and concluded t h a t  t h e  
poss ib le  advantages were outweighed by the disadvantages,  
i n  p a r t i c u l a r  tha t : -  

( i )  it would be cumbersome, s l o w  and expensive.  

( i i )  i t  would not be s u i t a b l e  f o r  the sc ru t iny  
of i nd iv idua l  (non-standard) cont rac ts .  

( i i i )  t he  sc ru t iny  of standard cont rac ts  would 
be inconclusive s ince  it i s  the  p r a c t i c e  
t o  change standard c l a u s e s  from t i m e  t o  
t i m e .  37 

Furthermore, even i f  t he  procedure were appropr ia te  f o r  
dea l ing  with c l a u s e s  which are u n f a i r  a t  the t i m e  of 
con t r ac t ing  i t  would not be s u i t a b l e  f o r  dealing w i t h  
c l auses  which are prima f a c i e  f a i r  bu t  may be u n f a i r  i f  
enforced i n  c e r t a i n  circumstances. Accordingly the  
suggested procedure might have t o  be combined wi th  a power 
i n  t h e  ordinary Cour t s  t o  s t r i k e  down unreasonable c lauses  
o r  r e l i ance  on them; and t h i s  would operate as  a f u r t h e r  
d i s incen t ive  t o  any r e so r t  t o  t h e  Res t r i c t ive  P r a c t i c e s  
Court . 
Preliminary conclusions on con t ro l  through the  
R e s t r i c t i v e  P r a c t i c e s  Court. 

45. 
member of t he  Working Party proposed t h a t  a Government 
department should be empowered t o  r e f e r  exemption Clauses 
i n  pa r t i cu la r  ca t egor i e s  of c o n t r a c t s  t o  the R e s t r i c t i v e  
P rac t i ces  Court ,  on the  foot ing  t h a t  the  c lauses  would 
remain va l id  u n l e s s  and u n t i l  they  are struck down by the 
Court .  With t h i s  one d i s sen t i en t  vo te  the  Working Party 

I n  t he  context  of the  supply of serv ices  on ly  one 

37. It would, however, be  poss ib l e  t o  cont ro l  changes i n  
con t r ac t s  by t h e  in se r t ion  of a term i n  the  c o u r t  
o rder  t h a t  t he re  should be no subs t i tu ted  agreement 
without p r i o r  notice t o  t h e  Regis t ra r .  
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r e j ec t ed  any proposed so lu t ion  on t h e  l i n e s  r e fe r r ed  t o  
i n  paragraph 43 above. The Law Commissions agree wi th  
t h e  majority view, e s sen t i a l ly  on t h e  same grounds as 
those  on which they  re jec ted  t h i s  so lu t ion  i n  t h e  contex t  
of sale  of goods. 

( B )  Control by spec i f i c  l e g i s l a t i o n  

4 6 .  If t h i s  approach were adopted, t he  cont ro l  of 
exemption c l auses  could take  one of two forms: 

e i t h e r  ( i )  d i r e c t  l e g i s l a t i o n ,  whereby t h e  
s t a t u t e  itself would l ay  down o r  
set l i m i t s  t o  t h e  terms and 
conai t ions  on which the  services 
of a p a r t i c u l a r  indus t ry  a r e  to 
be  rendered; t h e  Hotel  P ropr i e to r s  
A c t  1956, t he  Car r i age  by A i r  A c t s  
1932 and 1961, t h e  Hire Purchase 
A c t s  of 1965 and t h e  Carriage of 
Goods by Sea A c t  1971 are examples 
of t h i s  method; 

- o r  l i i )  l e g i s l a t i o n ,  d i r e c t  and delegated, 
whereby i n  designated areas of t r a d e  
c e r t a i n  unreasonable exemption c l a u s e s  
would be declared void; some areas 
would be designated by the  s t a t u t e  
i t se l f ,  but t he  power would be confer- 
red on some Department o r  o the r  body 
t o  extend con t ro l  to  o the r  areas by 
subordinate l e g i s l a t i o n .  38 

3 8 .  This would produce, by l e g i s l a t i o n ,  a r e su l t  somewhat 
s imi l a r  t o  t h a t  reached by judge-made law i n  t h e  U.S.A. 
where, i n  a wide range of con t rac tua l  r e l a t ionsh ips ,  
c lauses  excluding l i a b i l i t y  f o r  negligence have been 
held inva l id  as contrary t o  pub l i c  policy: see, for 
a review of t h e  case law, Bisso v. Inland Waterways 
Corpn. (1955)  349 U.S. 85;  Tunkl v. Re e n t s  of 
University of Ca l i fo rn ia  (m 32 Ca?. Rptr. 3 3 ,  383 
P 2d. 441.  
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If  power t o  con t ro l  exemption c l a u s e s  w a s  conferred upon 
Government departments by s t a t u t e ,  t h e  p r inc ip l e  of 
con t ro l  i n  appropr ia te  areas would have been es tab l i shed .  
Thereaf te r  what would be involved would be a departmental 
inqui ry  i n t o  t h e  fac ts  of any p a r t i c u l a r  business o r  
industry i n  o r d e r  t o  determine whether the  in t roduct ion  
of some measure of con t ro l  is  j u s t i f i e d .  Admittedly such 
an  inqui ry  would involve a wide ranging inves t iga t ion  and 
would be time consuming. 

(a)  Arguments f o r  cont ro l  by l e g i s l a t i o n  

47. The main arguments of those  who favour l e g i s l a t i o n  
a s  the  method of con t ro l l i ng  exemption c lauses  a r e  b r i e f l y  
a s  follows:- 

( i )  

( i i )  

( i i i )  

It encroaches upon t h e  important 
p r inc ip l e  of freedom of cont rac t  
on ly  i n  those areas where there  
i s  evidence of abuse of t ha t  
freedom. Any in t e r f e rence  with 
such a fundamental p r inc ip l e  
must be j u s t i f i e d  by cogent 
evidence of e x i s t i n g  in jus t i ce  
o r  unf'airness. 

It  has  the  advantage t h a t  it 
a l lows  a l l  k inds  of u n f a i r  
cont rac tua l  provis ions ,  and not 
on ly  exemption c l auses ,  t o  be 
d e a l t  with. 

It i s  more e f f e c t i v e  than a ban 
on exemption c l auses  s ince  t h a t  
could be evaded by s k i l f u l l y  
drawn provisions which s o  define 
and de l inea te  t h e  r i g h t s  and 
ob l iga t ions  of t h e  p a r t i e s  t o  t h e  
con t r ac t  as  t o  achieve the same 
r e s u l t  a s  an exemption clause. 39 

39. See Coote (1970) 34 Conv. ( N . S . )  2 5 4 .  
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( iv )  There is  already l e g i s l a t i v e  control  
i n  c e r t a i n  a reas  where i t s  practic- 
a b i l i t y  and e f f i c i ency  have already 
been demonstrated. 

(b )  Arguments aga ins t  control  by l e g i s l a t i o n  

48. The main arguments of those who are aga ins t  
l e g i s l a t i o n  a s  the  method of control  a r e  b r i e f l y  a s  
follows:- 

( i )  

( i i )  

[ i i i )  

It would be a formidable l eg i s l a t ive  
task  t o  l ay  down the  conai t ions  f o r  
a l l  t h e  various types of services  
involved. The complexity of the 
pre-parliamentary, parliamentary and 
departmental processes would render 
it too  slow a method of .coming t o  
g r i p s  wi th  the widely dispersed 
phenomena of exemption c l auses  i n  
c o n t r a c t s  f o r  the supply of services .  

I n  p r a c t i c e  the  con t ro l  would be 
appl ied  only i n  a reas  where there  was 
a l ready  widespread abuse, and even 
then would be slow i n  operation. 

There would e f f ec t ive ly  be  no control  
i n  a r e a s  where there  was abuse by a 
small  minority or a p o s s i b i l i t y  of 
f u t u r e  abuse. The proper function of 
the  l a w  is to  a c t  so a s  t o  prevent 
abuse not merely t o  in te rvene  a f t e r  
abuses have occurred. 

Whether cont ro l  was e f f ec t ed  by d i r e c t  
l e g i s l a t i o n  or by means of the  exerc ise  
by Government departments of delegated 
powers, t he  procedural d i f f i c u l t i e s  and 
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delays  would be  formidable. Thorough 
inves t iga t ion  would i n  p rac t i ce  b e  
required not on ly  t o  a sce r t a in  t h e  
t r u t h  of t h e  complaints,  but a l s o  
i n t o  the  wide-ranging i ssues  o f  
economic and soc ia l  policy which would 
be involved i n  dec id ing  upon t h e  degree 
o f  r e s t r a i n t  (and i n  some cases  perhaps 
t h e  form of c l auses )  which might have 
t o  be imposed. The ex i s t ing  resources  
of any Government department might 
w e l l  be ove r s t r a ined  i f  the  department 
had t o  c a r r y  o u t  these  inves t iga t ions  
and the subsequent consul ta t ions  i n  
preparation f o r  what would understand- 
ab ly  be regarded by the  t rades  concerned 
a s  discriminatory l eg i s l a t ion .  

4 9 .  Despite t h e  adminis t ra t ive  d i f f i c u l t i e s  r e f e r r e d  t o  
i n  the  preceding paragraph, t he  majori ty  of' t h e  Working 
Pa r ty  maintained t h a t ,  i f  con t ro l  o f  exemption c l a u s e s  
was necessary, s e l e c t i v e  con t ro l  was c l ea r ly  t h e  r i g h t  way 
and t h a t  a f u r t h e r  f u l l  inquiry should be made i n t o  i t s  
p r a c t i c a b i l i t y  with ex i s t ing  departmental  resources ,  o r  
i n t o  the  p o s s i b i l i t y  of providing add i t iona l  resources  
e i t h e r  wi th in  t h e  e x i s t i n g  departments o r  by t h e  c rea t ion  
of one o r  more s t a t u t o r y  bodies. 

Preliminary conclusions on c o n t r o l  by spec i f ic  
l e g i s l a t i o n  

50. The Law Commissions have given carefu l  cons idera t ion  
t o  the  arguments se t  out i n  paragraphs 47-48 above. They 
consider t h a t  a s t a t u t e  which au tho r i sed  cont ro l  o f  exemp- 
t i o n  c lauses  by Government departments would be valuable.  
The enactment of such a s t a t u t e  would involve a recogni- 
t i o n  t h a t  t h e  gene ra l  l a w  w a s  i n  need of some measure of 
reform t o  r e s t r a i n  abuses but would encroach on t h e  

37 



pr inc ip l e  of freedom of cont rac t  on ly  where t h e  evidence 
of abuses j u s t i f i e d  t h a t  course. The existence of' such 
departmental powers would of i tsel f  have a sa lu t a ry  
e f f e c t  upon t h e  use of unreasonable exemption c l auses  
s ince  i t  would induce suppl ie rs  or' se rv ices  t o  exe rc i se  
voluntary con t ro l  so a s  t o  avoid t h e  imposition of 
s t a tu to ry  r e s t r a i n t s .  

51. However, t h e  balance of opinion of members of t h e  
Commissions is t h a t  cont ro l  by d i r e c t  and delegated 
l e g i s l a t i o n  on i t s  own would not be a sa t i s f ac to ry  method 
of con t ro l l i ng  exemption clauses .  I n  prac t ice  i t  would 
be l i k e l y  to a f f e c t  only indus t r i e s  i n  which the re  w a s  
a l ready  evidence of' widespread abuse,  and even then  would 
take time t o  opera te .  I n  a reas  i n  which abuse was not 
widespread i t  would be unlikely t o  operate a t  a l l  even 
though there  was abuse by a small minority or p o s s i b i l i t y  
of fu tu re  abuse. There is grea t  f o r c e  in  the argument 
t h a t  the  proper func t ion  of t he  l a w  i s  t o  ac t  so as  t o  
prevent abuses, not so le ly  t o  in te rvene  a f t e r  abuses have 
occurred. Furthermore, since the  f a i r n e s s  or unfa i rnes s  
OS an exemption c l ause  could hardly be considered i n  
i s o l a t i o n  from t h e  o the r  terms of t h e  contract ,  it might 
w e l l  be t h a t ,  a t  t h e  end of the day, there  would be  no 
a l t e r n a t i v e  but t o  produce standard cont rac ts  f o r  some of 
t h e  a reas  under review. Any scheme of control  on t h e s e  
l i n e s  would, a s  with t h e  Res t r i c t ive  Prac t ices  Court 
procedure, have t o  be combined w i t h  some general power i n  
t h e  cour t s ,  i n  which case the establishment of such complex 
and cumbersome machinery covering t h e  same area could 
hardly be j u s t i f i e d .  It is recognised, however, t h a t  in 
c e r t a i n  f i e l d s  d i r e c t  l e g i s l a t i o n  would play a va luab le  
p a r t  i n  combination with such a gene ra l  power over t h e  
remaining areas .  It may well be t h a t  there  i s  a c a s e  for 
extending l e g i s l a t i v e  in te rvent ion  i n  t h i s  f i e l d  by an  A c t  
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which  would enable the  appropr ia te  Ministry,  by s t a tu to ry  
instrument - 

(a )  t o  l a y  down standard terms and condi t ions ,  and 

(b) t o  ban p a r t i c u l a r  types  of clauses 

e i t h e r  i n  c e r t a i n  a reas  spec i f i ed  i n  the  s t a t u t e  o r  
genera l ly  sub jec t  t o  Parliamentary cont ro l  over each 
s t a t u  tory instrument . 
53. The Law Commissions i n v i t e  comments on the  po in t s  
of p r inc ip l e  involved i n  con t ro l l i ng  exemption c l a u s e s  by 
means of d i r e c t  and delegated l e g i s l a t i o n  and on t h e  
ques t ion  w h e t h e r ,  i n  the experience of those who read t h i s  
Paper, t he re  is  a s u f f i c i e n t l y  s t r o n g  case f o r  immediate 
l e g i s l a t i v e  a c t i o n  i n  any given area. 

(3) Control "acmss  t h e  board" 

53. The arguments f o r  and a g a i n s t  a general c o n t r o l  of 
a l l  con t r ac t s  f o r  t h e  supply of s e rv i ces  by means of a 
reasonableness t e s t  applied by t h e  cour t s  a r e  s i m i l a r  t o  
those se t  ou t  i n  the  F i r s t  Report4' i n  r e l a t ion  t o  s a l e  of 
goods. But t he  i s sues  a r e  i n  c e r t a i n  respects somewhat 
more d i f f i c u l t  i n  t h e  present contex t .  I n  the  s a l e  of 
goods there has been a growing movement of opinion and of 
l e g i s l a t i o n ,  more pa r t i cu la r ly  s i n c e  t h e  F ina l  Report  O f  

t h e  Molony Committee on Consumer Protection41 i n  favour Of 
consumer pro tec t ion .  T h i s  movement has made l e s s  progress 
i n  r e l a t ion  t o  t h e  supply of services. 
problem of producing a workable de f in i t i on  of a "consumer 
sa le"  i s  l e s s  d i f f i c u l t  than t h a t  o f  producing a workable 

Moreover the 

40. Paragraphs 108 and 109. 

41. (1962) Cmnd. 1781. 
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d e f i n i t i o n  of a "consumer serv ices  cont rac t" .  I n  the 
f i n a l  r e s u l t ,  t he re fo re ,  t h e  arguments must be 
reconsidered i n  t h e  present  context where, i t  seems, 
con t ro l  i f  it is  introduced must extend beyond t h e  
p r i v a t e  consumer. 

(a )  Arguments aga ins t  cont ro l  a c r o s s  t h e  board 

54. The main arguments aga ins t  a gene ra l  cont ro l  of 
exemption c lauses  i n  con t r ac t s  by means of a j u d i c i a l  
t es t  o f  reasonableness would seem t o  be t h e  following:- 

( i )  It may be  necessary i n  p a r t i c u l a r  
circumstances t o  i n t e r f e r e  with 
freedom ot' cont rac t  e i t h e r  on the  
grounds of public po l icy  o r  f o r  the 
b e n e f i t  of p r iva t e  u s e r s  o r  o ther  
p a r t i e s  who need the  p ro tec t ion  of t h e  
law aga ins t  un fa i r  o r  oppressive condi- 
t i ons .  But a case must be made out  f o r  
such in te rvent ion ,  and on the  evidence 
a t  present  ava i l ab le  i t  cannot be s a i d  
t h a t  a s u f f i c i e n t l y  s t r o n g  case has 
been made out f o r  con t ro l l i ng  the  e n t i r e  
range of con t rac t s  under which services 
are  supplied. 

( i i )  There is a considerable body of opinion, 
p a r t i c u l a r l y  among p r a c t i t i o n e r s  i n  
commercial work i n  t h e  legal profession, 
which i s  adverse t o  t n e  introduction of 
any gene ra l  cont ro l  of exemption c l a u s e s  
i n  c o n t r a c t s  f o r  t h e  supply of services 
by way of a reasonableness test. The 
ma jo r i ty  of t h e  Working Pa r ty  were 
opposed t o  any form of a reasonableness 



test .  There is no s u f f i c i e n t  
j u s t i f i c a t i o n  f o r  ignoring or over- 
r i d i n g  these opinions.  

( i i i )  The  appl ica t ion  of a general t e s t  of 
reasonableness would depend upon t h e  
view taken by a judge a t  the t r i a l  of 
what he regards as being reasonable. 
This  would face those  engaged i n  
business w i t h  cont ingent  l i a b i l i t i e s  
of unacceptable uncer ta in ty .  The 
cons idera t ions  which m i g h t  guide t h e  
c o u r t s  i n  making a decision are so 
varied42 t h a t  it would be impracticable,  
a t  l e a s t  u n t i l  a s u f f i c i e n t  number of 
dec is ions  a r e  a v a i l a b l e ,  t o  frame 
c l auses  l imi t ing  l i a b i l i t y  w i t h  any 
c e r t a i n t y  t h a t  they  could be re l ied 
on. 

( i v )  S ince  there would be a r i sk  t h a t  
exemption c l auses  could not be r e l i e d  
upon, t h e  traders concerned would be 
forced  t o  inc rease  t h e i r  charges i n  
order  t o  cover the  cos t  of' insurance 
or where t h i s  is  unobtainable t o  make 
reasonable p rov i s ion  f o r  claims. 
A 1  t erna t i v e  l y  re l a  t ive ly  simp l e  rates 
migh t  have t o  be replaced by more 
complex and, t he re fo re ,  more incon- 
venien t  s ca l e s  of ra tes  depending, 
f o r  example, upon t h e  value of goods 
o r  t h e  degree of r i s k  inherent i n  t h e  
t ransac t ion .  The l i k e l y  r e s u l t  would 
be over-insurance and i n  the 'case o f  

42. For  var ious  considerations which might be r e l evan t  
see paragraph 64 below. 
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some services  a s i t u a t i o n  where owners 
of goods of low value migh t  be s u b s i -  
d i s i n g  the owners of goods of h i g h e r  
value.  

(v) Increased insurance premiums, and 
consequential  increases  i n  charges, 
would be inevi tab le  u n l e s s  there  
was c e r t a i n t y  t h a t  c l a u s e s  l imi t ing  
l i a b i l i t y  to  a s p e c i f i e d  sum could be 
r e l i e d  on. 

(b)  Arguments f o r  control  a c r o s s  the  board 

55. The main arguments of those who favour a genera l  
c o n t r o l  of exemption c lauses  by means o f  a reasonableness 
test  a r e  b r i e f l y  as  follows:- 

( i )  The evidence supports  t h e  case f o r  s o m e  
form of cont ro l  t o  prevent  the abuse of 
exempt ion  clauses. 

( i i )  Of t h e  a l t e r n a t i v e s  t o  a general  c o n t r o l  
by t h e  appl ica t ion  of a reasonableness 
test t h e  only one which has received any 
s u b s t a n t i a l  support is  some form of 
s e l e c t i v e  control.  There may w e l l  be a 
s t r o n g  argument i n  theory  f o r  the view 
t h a t  enactments f o r  t h e  cont ro l  of 
exemption clauses  should be ' t a i lo red '  
t o  s u i t  t h e  circumstances of the traders 
concerned. But i n  p r a c t i c e  t h i s  would 
necessar i ly  involve a slow process t o  
determine w h e t h e r  t h e  abuse of exemption 
c l a u s e s  is  s u f f i c i e n t l y  widespread t o  
j u s t i f y  l e g i s l a t i o n ,  t o  define the  type 
of t ransac t ion  t o  which t h e  control  is 
t o  be appl ied and t o  prepare and b r i n g  
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l e g i s l a t i o n  i n t o  e f f ec t .  Moreover, 
there  a r e  many serv ices  where most 
t r ade r s  do not  seek t o  r e ly  o n  unreason- 
ab le  exemption c lauses ,  and which would 
therefore  be l i k e l y  t o  s l i p  through the 
ne t ,  but where a minority con t inue  t o  do 
so. 

I n  many important f i e l d s  of commerce 
the re  a r e  l i m i t s  of l i a b i l i t y  which 
are widely accepted; about t h e i r  
reasonableness the re  can be l i t t l e  
question e i t h e r  because they have been 

organisa t ions  of suppl ie rs  and users ,  
o r  because they  have been gene ra l ly  
accepted by usage. Fairness and reason- 
ab le  c e r t a i n t y  can  be achieved by 
d iscuss ions  between the  appropr i a t e  
representa t ive  bodies. 

( i i i )  

' negotiated between r ep resen ta t ive  

( i v )  Problems such a s  over-insurance and the 
complication of rate s t r u c t u r e s  would 
continue only so long a s  it ' was uncertain 
t o  any s u b s t a n t i a l  degree whether an 
exclusion or l i m i t a t i o n  of l i a b i l i t y  by 
an  exemption c l ause  would be upheld by 
the  courts. Th i s  uncer ta in ty  would 
tend t o  diminish with the  passage of t i m e  
and with t h e  emergence of case law; the 
process could be speeded up i f  t h e  task 
of the  cour t s  was made e a s i e r  by negoti- 
a t i o n s  between representa t ives  bodies, 
o f  t he  kind r e f e r r e d  to  I n  sub-paragraph 
( i i i )  above. I n  fac t  the  h a b i t  o f  using 
over-protec t ive exemption c l a u s e s  has 
somewhat diminished i n  recent  years.  What 
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is  now required i s  not  de t a i l ed  leg is -  
l a t i o n  covering a m u l t i p l i c i t y  of traders 
(though i t  may be needed i n  some t r a d e s ) ,  
but t h e  poss ib i l i t y  i n  any t rade of 
unreasonable c lauses  being s t ruck down by 

the  cour t s .  This would produce a 'shake- 
out '  of those types o f  manifestly unreason- 
a b l e  c l auses  which s t i l l  p e r s i s t ,  

Hence a reasonableness tes t  would be 

l i k e l y  t o  lead t o  g r e a t e r  cer ta in ty  than  
t h e  present  l a w  under which the var ious  
devices adopted by the  c o u r t s  t o  c o n t r o l  
exemption clauses43 do not  enable the  
p a r t i e s ,  or t h e i r  i n su re r s ,  t o  be c e r t a i n  
t h a t  such clauses ,  however reasonable, 
can be r e l i e d  on. Moreover f o r  sound 
commercial reasons t radens  a r e  r e luc t an t  
t o  invoke such c lauses  when i t  i s  
unreasonable t o  do so. 

The fears of uncer ta in ty  a r i s i n g  from 
a power i n  the  cour t s  t o  refuse t o  a l low 
re l i ance  on un fa i r  eremption clauses  seem 
unrea l  when i t  is remembered tha t  such a 
power e x i s t s  i n  a number of advanced 
commercial s ta tesu  and t h e  Commissions 
have no evidence t h a t  i t  has  had any 
de le t e r ious  e f f ec t .  

43. These include s t r ic t  construction, re l iance  on the  
ex is tence  of a c o l l a t e r a l  warranty, re fusa l  t o  a l low 
a c lause  t o  be re l ied on i f  i t s  effect has been 
misrepresented, and t h e  doctrine of fundamental 
breach, on which see Appendix D. 

44. See, f o r  example, U.S.A., West Germany and I s r a e l .  
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(c )  The reasonableness test 

56. When t h e  Working Party came t o  consider whether, i n  
t h e  con t ro l  of con t r ac t s  f o r  t h e  supply of services, there 
was room f o r  a reasonableness tes t ,  the majori ty  were 
s t rongly  a g a i n s t ,  mainly on t h e  ground t h a t  such a test 
would produce uncer ta in ty  and inc rease  l i t i g a t i o n .  The 
minority thought t h a t  these  fears w e r e  exaggerated,  and 
t h a t  t he  present  pos i t i on  manifest ly  did not produce 
c e r t a i n t y  o r  avoid l i t i g a t i o n .  They argued tha t  a reasonable- 
ness tes t  was t h e  only form of f l e x i b l e  c o n t r o l  applicable 
t o  a l l  v a r i e t i e s  of con t r ac t s  f o r  the  supply of services. 
These deba tes  i n  the  Working Pa r ty  a l so  covered two 
a n c i l l a r y  ques t ions  which would ar ise  i f  a reasonableness 
t es t  were adopted: 

( i )  Should the onus of proof l i e  on t h e  pa r ty  
chal lenging t h e  c l a u s e  o r  should i t  l i e  
on t h e  par ty  seeking t o  re ly  on t h e  
exempt ion? 

( i i l  Should the  reasonableness t e s t  be appl ied  
to t h e  c lause  i t s e l f  a s  a t  the  t i m e  when 
t h e  cont rac t  w a s  made, o r  should i t  be  
appl ied  t o  t h e  reasonableness of r e ly ing  
on t h e  clause i n  t h e  pa r t i cu la r  circum- 
s tances ,  inc luding  those which arose 
a f t e r  t he  contyact had been made? 

On t h e  f i r s t  question t h e  ma jo r i ty  of t h e  Working Party 
w e r e  of opinion t h a t  i f  no d i s t i n c t i o n  w a s  made between 
consumer and non-consumer t ransac t ions ,  t h e  onus should 
l i e  on t h e  pa r ty  challenging t h e  clause. A s  f o r  the 
second question, opinions were almost equal ly  divided. 
It  was, however, t h e  unanimous conclusion o f  t h e  Working 
Party t h a t  i f  a reasonableness t es t  was adopted, guide- 
l i n e s  should be l a i d  down f o r  t h e  a s s i s t ance  of the court ,  
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s i m i l a r  t o  those which the  Law Commissions recommended 
f o r  t h e  t e s t i n g  of exemption clauses  i n  the  s a l e  of 
goods .45 

Preliminary conclusions on contro1"across the board" 

5 7 .  The Law Commissions t h i n k  t h a t  a study of t h e  
evidence received and of the reported cases  shows tha t  
the  problem of exemption clauses  i s  not  confined t o  
one o r  two i n d u s t r i e s  and t h a t  abuses occur i n  many 
areas .  A t  the  present  t i m e  the c o u r t s  exercise  some 
form of control  over the unreasonable enforcement of 
exempt ion c lauses  by var ious techniques , 46 princ ipa 1 l y  
by the  r e s t r i c t i v e  i n t e r p r e t a t i o n  of terms and by t h e  
appl ica t ion  of t h e  doc t r ine  of fundamental breach which 
is  discussed i n  Appendix D t o  t h i s  Paper. The recent 
dec is ion  of the Court of Appeal i n  Harbut t ' s  l lPlast ic ine" 
- Ltd. v. Wayne Tank & Pump has caused some d i s q u i e t  
i n  commercial and i n d u s t r i a l  c i r c l e s  - and understandably, 
s ince  i t  shows t h a t  i f  a contract ,  f r e e l y  negotiated a t  
arm's length w i t h  an exemption clause,  ends a s  a r e s u l t  
of fundamental breach t h e  exemption c l a u s e ,  however 
reasonable,  cannot be r e l i e d  on even though the p a r t i e s  
contemplated t h a t  i t  should apply i n  t h a t  event and even 
though i t  might be wholly reasonable t o  apply it. T h i s  
present  form of c o n t r o l  does not produce sa t i s fac tory  
r e s u l t s  e i t h e r  by a f f o r d i n g  cer ta in ty  o r  preventing un- 
f a i r n e s s  i n  the use of t h e  exemption clauses .  

4 5 .  F i r s t  Report, paragraph 113. 

4 6 .  See n. 43 above. 

4 7 .  [I9701 1 Q . B .  447. 
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58. 
w h i l s t  they accept the  f a c t  t h a t  t he  s i t u a t i o n  could not 
be remedied, even a f t e r  t h e  l apse  of severa l  yea r s ,  by a 
series of s t a t u t e s  dealing wi th  each indus t ry  piecemeal, 
doubt whether t h e  mischief i s  so  g rea t  a s  t o  j u s t i f y  
cont ro l  ac ross  t h e  board. They think tha t  a reasonable- 
ness t e s t ,  appl ied  genera l ly ,  would cause widespread 
uncer ta in ty  over  t h e  whole f i e l d  i n  order t o  provide a 
remedy i n  t h e  r e s t r i c t e d  number of a reas  where i t  is  
required.  Though they concede t h a t  the  doc t r ine  of 
fundamental breach i s  an unsa t i s f ac to ry  form of control,  
they argue t h a t  ca ses  i n  which i t  can be pleaded are 
r e l a t i v e l y  few and, though i t s  replacement by a general 
reasonableness t es t  would be an  advantage, i t  would only 
be a t  t h e  expense of in t roducing  uncer ta in ty  i n  the vas t ly  
g r e a t e r  number of cases  involv ing  breach of con t r ac t  where 
no question of fundamental breach could a r i s e .  

59. The balance of opinion i n  the  Commissions i s  tha t  
a case has  been made out  f o r  a general  power of control 
being vested i n  t h e  ordinary c o u r t s  and t h a t  t h e  most 
s a t i s f a c t o r y  method would be  t h e  j u d i c i a l  app l i ca t ion  of 
a t e s t  of reasonableness. I f  t h e  Law Commissions were 
t o  propose l e g i s l a t i o n  as  t h e  s o l e  method of con t ro l  i t  
would mean t h a t  instead of recommending a s o l u t i o n  t o  
the  problem of exemption c l a u s e s  as  they a r e  required t o  
do, they were t r ans fe r r ing  t o  t h e  Government and Legis- 
l a t u r e  the  r e spons ib i l i t y  of dea l ing  with t h e  matter.  
Even with t h e  f u r t h e r  advantage of the comments resu l t ing  
from the  c i r c u l a t i o n  of t h i s  Paper, it would be  unthink- 
ab le  th6 t  t h e  Commissions themselves would a c q u i r e  the  
expe r t i s e  which would enable them, i n  a way which could 
hope t o  i n s p i r e  confidence, t o  iden t i fy  t h e  re levant  
i ndus t r i e s ,  t o  assess the  e x t e n t  of the abuses and to  
d r a f t  f a i r  t e r m s  and condi t ions .  

Those who favour c o n t r o l  by l e g i s l a t i o n  a lone ,  
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60. The in t roduct ion  of a test  of reasonableness would 
leave no p lace  f o r  t he  doc t r ine  of fundamental breach" 
a s  a means of preventing p a r t i e s  from relying unreason- 
ab ly  on exemption clauses.  The doc t r ine  could become a 
t r u e  r u l e  of cons t ruc t ion  as  the House of Lords i n  t h e  
Su i s se  Atlant ique case sought t o  make it.49 The t a s k  
of t he  cour t  would be g rea t ly  s impl i f ied .  It  would 
merely have t o  do t h e  following: 

(a)  t o  cons t rue  the c l ause  (without any 
temptat ion t o  construe it unnaturally) ; 

(b) t o  decide whether it covered the 
breach t h a t  had occurred; and 

(c )  i f  i t  d i d ,  t o  decide whether i n  the  
circumstances i t  was unreasonable to  
r e l y  on the  exemption c lause .  

The nature of t h e  breach would no doubt be a r e l e v a n t  
f a c t o r  i n  deciding ( c ) ;  but t he  c o u r t  would no l o n g e r  
be required t o  a t tempt  t o  draw what is  of ten  a somewhat 
a r t i f i c i a l  d i s t i n c t i o n  between fundamental and non- 
fundamental breaches and, cont ra ry  t o  normal p r inc ip l e s ,  
t o  hold t h a t  t h e  effect of t h e  former i s  t o  cause t h e  
exemption c l ause  automatical ly  t o  become t o t a l l y  in- 
e f f ec t ive .  

61.  If a j u d i c i a l  t es t  of reasonableness were adopted, 
t h e  cour t s  would have wider and more f l ex ib l e  powers t o  
d e a l  with u n f a i r  exemption c lauses ;  and the test  would 
be e a s i e r  t o  apply, and more real is t ic ,  than the  somewhat 
a r t i f i c i a l  i n t e r p r e t a t i v e  techniques a t  present employed. 
The cour t s  would normally be r e l i eved  of the d i f f i c u l t  

48. A subjec t  wh ich  t h e  Law Commission i s  required t o  
examine under Item I1 (c )  of i t s  F i r s t  Programme: 
see paragraph 1 above. 

49. See Appendix D t o  the  present  Paper. 
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t a s k s  of deciding whether the  breach which has  occurred 
i s  fundamental, and of " s t r i c t l y "  construing a sometimes 
long and complicated exemption c l ause  so a s  t o  avo id  
having t o  hold t h a t  i t  covered t h e  breach when t h a t  would 
produce unfa i rness .  Furthermore t h e  courts would be  
enabled t o  d e a l  with exemption c l auses  i n  " s m a l l  p r in t "  
about which members of t h e  pub l i c  and those represent ing 
t h e  consumer i n t e r e s t  cont inua l ly  complain ( s e e  guide- 
l i n e  (d)  i n  paragraph 64 below). I f  a general test of 
reasonableness were introduced, t h e  Law Commissions would 
expect t h a t  t h e  e f f e c t  would be t o  br ing  t o  l i g h t  and test 
t h e  j u s t i f i c a t i o n  of complaints which have not,  i n  the  
p a s t ,  become s u f f i c i e n t l y  a r t i c u l a t e .  I f  i n  any given 
indus t ry  t h e  complaints when t e s t e d  were s u f f i c i e n t l y  
numerous and weighty, it might t u r n  out  t o  be  t h e  case  
t h a t  the  most e f f i c i e n t  way o f  d e a l i n g  with t h e  s i t u a t i o n  
would be by d i r e c t  regulatory in te rvent ion;  and t h i s  would 
no t  necessar i ly  be confined t o  those  clauses s t r i c t l y  
c l a s s i f i a b l e  a s  exemption c l auses  but might extend t o  other 
terms and cond i t ions  which a r e  cu r ren t  i n  t h e  t r a d e  concerned, 
whether i n  t h e  form of standard con t r ac t s  o r  otherwise.  

62. The kind of reasonableness t e s t  which t h e  Law 
Commissions have i n  mind would be a formula s i m i l a r  to  
t h a t  recommended i n  t h e i r  F i r s t  Report," namely, t h a t  
exemption c l auses  w i l l  be i n e f f e c t i v e  i f  it is  shown t o  
t h e  s a t i s f a c t i o n  of t he  Court o r  a r b i t r a t o r  t h a t  it would 
not  be f a i r  o r  reasonable i n  a l l  t h e  circumstances of the 
case t o  allow re l i ance  on the  c lause .  The Law Commissions 
th ink  t h a t ,  as  i n  t h e  Misrepresentation Act, t h e  test Of 

reasonableness should be appl ied  t o  the  r e l i ance  o n  the 
exemption c l ause  i n  t h e  l i g h t  of t h e  circumstances ra ther  
than t o  the  c l ause  i t s e l f ,  s ince ,  i n  t h e i r  view, i n  many 
cases t h e  mischief of an exemption clause is not  so much 

~~ 

50. Paragraph 110:  see Al t e rna t ive  B i n  Appendix B t o  
t h i s  Paper. 
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t h a t  it 1s unreasonable per se bu t  t h a t  a party may seek 
t o  r e ly  on it i n  circumstances when i t  i s  wholly unreason- 
ab le  t o  do so. For example, some service indus t r i e s ,  
notably i n  t h e  f i e l d  of car r iage  of goods, impose t i m e -  
l i m i t  c lauses  f o r  t h e  n o t i f i c a t i o n  of claims f o r  loss  o r  
damage: gene ra l ly  speaking i t  i s  reasonable t o  i n s e r t  
such c l auses  bu t  circumstances may occur i n  which it 
would be wholly unreasonable t o  r e l y  on them.51 This ,  
moreover should be more acceptable t o  a number of t h e  
indus t r i e s  a f f ec t ed  which say t h a t  they only invoke 
exemption c l auses  when the  claims made aga ins t  them are  
unreasonable. 

63.  It i s  f o r  consideration whether t he  tes t  should be 
worded i n  such a way as  t o  enable t h e  courts,  where there  
is  a c lause  l i m i t i n g  l i a b i l i t y  t o  a sum which they regard 
a s  unreasonably low, t o  award damages f o r  such h ighe r  sum 
as  they would regard as  a reasonable l imi ta t ion ,  r a t h e r  
than f o r  the  f u l l  amount of t he  damages. The argument i n  
favour of t h i s  i s  t h a t  i n  cases  where, say, it would have 
been reasonable t o  allow re l i ance  on a clause l i m i t i n g  
l i a b i l i t y  t o  210,O.OO but where it i s  not reasonable to rely 
on t h e  ac tua l  c l ause  l imi t ing  it t o  25,000, it seems 
u n f a i r  t o  make t h e  suppl ie r  l i a b l e  f o r  the f u l l  amount of 
t h e  damages ( say ,  825,000) merely because he happened t o  
have chosen t h e  wrong f igu re  t o  i n s e r t  i n  t he  l i m i t a t i o n  
clause.  The arguments aga ins t  a re  t h a t  t h i s  would, i n  
effect ,  enable t h e  cour t s  t o  re-write the  pa r t i e s '  
con t r ac t ,  and would encourage s u p p l i e r s  t o  i n s e r t  a l i m i -  
t a t i o n  of l i a b i l i t y  c lause  with a n  unreasonably low 
f i g u r e  knowing t h a t  t h e  cour t s  would allow re l i ance  on it  
t o  whatever f igu re  they thought reasonable i n  t h e  circum- 
stances.  I t  could a l s o  be argued t h a t  such a power is 
not  needed s ince ,  i n  a commercial t ransac t ion ,  i t  i s  

-- 

51.  See, f o r  example, the  case of Garnham, Har r i s  & 
Elton Ltd.  v. E l l i s  (Transport) Ltd [1967] 1 W.L.R. 940. 



unl ike ly  t h a t  t he  cour t  would refuse t o  allow re l iance  on 
a l i m i t a t i o n  clause unless  the l i m i t i n g  sum was so absurdly 
low a s  t o  smack of over-reaching. The prevai l ing view of 
the  Law Commissions i s ,  a t  present,  t h a t  the arguments 
aga ins t  a re ,  on balance,  the more powerful, but they would 
welcome views. 

64. It was the  unanimous conclusion of the  Working Par ty  
t h a t ,  i f  the general  j u d i c i a l  t e s t  of reasonableness i s  to  
be introduced, guide l i n e s  should be l a i d  down for t h e  
ass i s tance  of the c o u r t s  i n  applying it. If guide-lines 
a r e  t o  be provided, t h e  Law Commissions suggest t h a t  t h e  
c o u r t s  might have regard t o  the fol lowing considerat ions 
i n  so f a r  a s  they a r e  re levant  i n  the p a r t i c u l a r  case:  

(a) t h e  bargaining posi t ion of the  user  of 
the s e r v i c e  relevant t o  t h e  suppliers;  

the a v a i l a b i l i t y  of o t h e r  sources of 
supply not  subject  t o  a s i m i l a r  provis ion '  
excluding o r  l imi t ing  l i a b i l i t y ;  

whether the provision excluding or l i m i t i n g  
l i a b i l i t y  i s  c l e a r  i n  i t s  wording and scope 
of operat ion;  

(b) 1 

(c )  

(d) whether t h e  s t e p s  taken t o  br ing  the 
provis ion t o  t h e  a t t e n t i o n  of the user w e r e  
reasonable i n  the circumstances including 
any customs of the t rade  and any previous 
course of dealing; 

whether t h e  user  has been of fered  and 
accepted a mater ia l  benef i t  i n  considerat ion 
of agreeing t o  the provision; 

(e)  

( f )  whether t h e  user  was offered  the a l t e r n a t i v e  
of a c o n t r a c t  containing terms l e s s  r e s t r i c -  
t i v e  of t h e  suppl ie r ' s  l i a b i l i t y  a t  a f a i r  
increased r a t e ;  



where  t h e  provision excludes o r  restricts 
l i a b i l i t y  unless  c e r t a i n  conditions are 
complied with ( f o r  example, claiming w i t h i n  
a prescr ibed time) whether i t  was ,  i n  the 
events  which have occurred, reasonably 
p rac t i cab le  t o  comply wi th  those conditions;  

which pa r ty  w a s  i n  p r a c t i c e  i n  the b e t t e r  
p o s i t i o n  t o  mi t iga te  t h e  effect  of t h e  
r i s k  d e a l t  with by t h e  c l ause ,  f o r  example, 
by in su r ing  aga ins t  t h a t  r i sk .  

The Law Commissions feel  t h a t  t h e s e  are t h e  s o r t  of f a c t o r s  
t o  which the  cour t  would have regard,  whether d i r e c t e d  t o  
o r  not,'* and views are  sought on t h e  adv i sab i l i t y  o r  not 
of s p e c i f i c a l l y  enac t ing  these or s i m i l a r  guide-lines i n  
any l e g i s l a t i o n  implementing the  reasonableness test. 

65 .  The question of whether t he  onus of proof should l i e  
on t h e  suppl ie r  t o  e s t ab l i sh  t h a t  r e l i a n c e  on the  exemption 
c l ause  w a s  reasonable o r  on t h e  customer t o  e s t a b l i s h  t h a t  
i t  w a s  unreasonable i s  one on which we i n v i t e  comments. 
I n  t h e  common run of con t r ac t s  with p r iva t e  customers it 
might seem harsh t o  impose the  burden of proof on t h e  
l a t t e r ,  but i n  many such cases the  circumstances would 
speak f o r  themselves and, accordingly,  t he  onus of proof 
would be r e l a t i v e l y  unimportant. I n  commercial con t r ac t s ,  
however, t h e  c o u r t s  might sometimes feel  tha t  they d i d  
not know s u f f i c i e n t  about the economics o r  organisa t ion  

52. I n  Kenvon, Son & Craven Ltd. v. Baxter Hoare & Co.Ltd. 
[1971] 1 W.L.R. 519, Donaldson J .  i n  refusing t o  
constFue an  exemption clause r e s t r i c t i v e l y  s a i d  a t  
p 533, " I f  i t  occurred i n  a p r i n t e d  form of c o n t r a c t  
between p a r t i e s  of unequal bargaining power, it would 
be soc ia l ly  most undesirable,  bu t  of no l e s s  legal  
va l id i ty .  The redress  of such inbalance and relief 
from i t s  consequences a r e  ma t t e r s  f o r  Parliament r a t h e r  
than t h e  cour t s :  see the  speech of Lord Reid i n  Suisse  
Atlantique [1967] 1 A.C. 361, 406. But here, of course 
the  p a r t i e s  a re ,o r  should be assumed t o  be, of equal 
bargaining power and the s torage  rates may be expected, 
whatever t h e  f a c t s  may be, t o  have taken account of 
the  pro tec t ion  afforded t o  the  defendants." 
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of  t h e  industry concerned t o  reach a c lear  decision. 
When t h i s  w a s  so, t h e  onus of proof would be all- important.  
I n  such commercial con t r ac t s  i t  may w e l l  be tha t  t h e r e  i s  
no j u s t i f i c a t i o n  f o r  assuming t h a t  exemption c lauses  are 
prima facie unreasonable and, s ince  i t  seems impracticable 
t o  d r a w  a c l e a r l y  def ined d i s t i n c t i o n  between 'fconsumerfl 
and "non-consumer" con t r ac t s ,  i t  i s  not  f eas ib l e  to  say  
t h a t  t h e  onus of proof should be on the suppl ie r  i n  t h e  
former case and on t h e  customer i n  the la t te r .  That being 
so, t h e  Working Pa r ty  concluded t h a t  t h e  onus should always 
be on t h e  customer. The Law Commissions inc l ine  to  t h e  
view t h a t  t h i s  conclusion is  c o r r e c t ,  but would w e l c o m e  
views. 

Spec ia l  problems of con t ro l  

-- 

( a )  L i a b i l i t y  f o r  death o r  personal  in jury  

66. The Working Pa r ty  considered t h e  question whether  
c l auses  purpor t ing  t o  exempt the  s u p p l i e r  of a service 
from l i a b i l i t y  f o r  death o r  personal i n j u r y  caused by h i s  
negligence should be governed by d i f f e r e n t  ru l e s  f r o m  
those  which are t o  govern l i a b i l i t y  f o r  damage t o  property.  
Account w a s  taken of t he  f a c t  t h a t  i n  some cases t h e  
l e g i s l a t u r e  has  a l r eady  intervened t o  render such exclu- 
s i o n  c l auses  void$ Tor  example, io t h e  car r iage  of 
passengers by train53 o r  by public service ~ e h i c l e s 5 ~ .  
The Working Par ty  s a w  no reas 
extended a t  least  t o  con t r ac t s  f o r  t h e  ca r r i age  of 
passengers by sea .55 
and acc ident  prevention apar t ,  there is  a cogent argument 
i n  favour of d i s t i ngu i sh ing  between t h e  two types o f  

53. Transport A c t  1962 sec t ion  43 (7). 

54. Road'Traffic A c t  1960 sec t ion  i 5 i .  

55. I f  t h e  Brusse ls  Convention of 1961 were incorporated 
i n t o  United Kingdom Law, shipowners would no longer be 
e n t i t l e d  t o  c o n t r a c t  out of l i a b i l i t y ,  but t h i s  
l i a b i l i t y  would be l i m i t e d  t o  26,000 per passenger. 

hy c o n t r o l  should no t  be 

Furthermore,, moral cons idera t ions  

53 



of i i a o i l i t y :  
ca r ry  personal acc iden t  insurance (no r  i s  it  reasonable 
t o  expect them t o  do so)  whereas proper ty  is  more general- 
l y  covered by t h e  owner's insurance.  On these grounds the  
Working Party w e r e  a t  f i r s t  i n c l i n e d  t o  the view t h a t  a l l  
c l auses  excluding o r  l imi t ing  l i a b i l i t y  fo r  death or 
personal  i n ju ry  should be made void: but a t  a l a t e r  
s t a g e  they concluded t h a t  t h e  type  of damage wrongfully 
caused w a s  i r r e l e v a n t  t o  the ques t ion  whether it was 
reasonable f o r  t h e  supp l i e r  of a service t o  c o n t r a c t  out 
of l i a b i l i t y .  The f i n a l  consensus of opinion i n  t h e  
Working Party was aga ins t  d i f f e r e n t i a t i o n .  

t h e  majority of t h e  publ ic  do not  normally 

6 7 .  I t  seems t o  t h e  Law Commissions t h a t  a c i v i l i s e d  
soc ie ty  should a t t a c h  g r e a t e r  importance t o  t h e  human 
person than t o  property and t h a t  accordingly t h e  two 
types  of l i a b i l i t y  deserve separa te  consideration. When 
so considered i t  appears  t o  them t h a t  t he re  i s  one 
f u r t h e r  argument i n  favour of banning clauses excluding 
o r  l i m i t i n g  l i a b i l i t y  for death o r  personal in jury .  
Whereas i n  genera l  a n  exemption c l a u s e  w i l l  not a f f ec t  
t o r t i o u s  ( d e l i c t u a l )  l i a b i l i t y  t o  those  who a r e  n o t  
p a r t i e s  t o  the  c o n t r a c t  i n  which t h e  c lause  i s  embodied, 
t h i s  i s  not necessa r i ly  so i n  t h e  f i e l d  of personal  i n j u r i e s  
s ince  t h e  r i g h t s  of t h i r d  p a r t i e s  are  sometimes dependent 
on l i a b i l i t y  t o  t h e  person who su f fe red  the  phys ica l  injury.  
Thus i n  the  S c o t t i s h  case  of McKap v. Sco t t i sh  A i r w a y s  56 
t h e  mother of an  a i r  passenger k i l l e d  i n  a crash f a i l e d  
i n  a n  ac t ion  t o  recover damages for  solatium and loss of 
support  because t h e  a i r  t i c k e t  t o t a l l y  excluded t h e  

56. 1948 S.C. 254. Although t h e  p a r t i c u l a r  case might 
now a t t r ac t  a d i f f e r e n t  s o l u t i o n  i n  the  l i g h t  of the  
Carriage by A i r  A c t  1961, Sched. I ,  Chap.111. art.23 
and the  Carriage by A i r  (Non-International Car r iage)  
(United Kingdom) Order 1952 and the  Carriage by A i r  
(Non-International Carriage (United Kingdom) 
Amendment Order 1952, a r t .  3 ( 2 ) ,  i t  s t i l l  r ep resen t s  
t he  common law of Scotland. 
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car r ie r ’s  l i a b i l i t y  t o  passengers. And a s imi la r  r e s u l t  
would follow i n  England i n  a claim by dependants under 
t h e  F a t a l  Accidents A c t s  1846-1959 s i n c e  l i a b i l i t y  to- 
wards t h e  dependants i s  conditional on t h e  to r t f easo r  
being l i a b l e  t o  t h e  deceased. 

68. Accordingly t h e  Law Commissions th ink  tha t  t he  
balance of t he  arguments is  i n  favour of d i f f e r e n t i a t i o n  
between t h e  two types  of l i a b i l i t y .  It i s  t h e i r  p rovis iona l  
view t h a t  exemption from l i a b i l i t y  f o r  dea th  or personal  
i n ju ry  requi res  s p e c i a l  treatment. There is  a case, however, 
f o r  making a d i s t i n c t i o n  between 

57 

( i )  c lauses  t o t a l l y  excluding l i a b i l i t y <  f o r  , 
death o r  personal  in jury  and 

( i i )  c lauses  l i m i t i n g  l i a b i l i t y  f o r  death 
o r  personal i n ju ry  t o  a f i x e d  sum. 

Under t h e  present law the re  i s  no such d i s t inc t ion :  a l l  
such c l auses  are  e f f e c t i v e  unless  e i t h e r  they a r e  prohi- 
b i t e d  by statute58 o r  t h e  purported l i m i t a t i o n  i s  l e s s  
than a sum prescribed by statute59. The Law Commissions 
cons ider  t h a t  t he re  is  a prima facie case f o r  an o u t r i g h t  
ban on a l l  c lauses  t h a t  purport  t o t a l l y  t o  exclude l i a -  
b i l i t y  f o r  death o r  personal  in jury  bu t  not f o r  an 
o u t r i g h t  ban on c l auses  merely l i m i t i n g  such l i a b i l i t y .  
If exclusion c l auses  were t o  be banned, t he  question of 
t h e  e f fec t iveness  of l imi t a t ion  c l auses  remains. There 

57. See The S t e l l a  [lgOO] P. 161. But i f  t he  con t r ac t  
merely l i m i t s  t h e  amount recoverable,  t h e  cause of 
a c t i o n  of t he  dependants i s  not bar red  and they may 
even recover more than the  l imi t ed  amount: see Nunan 
v. Southern R [1924] 1 K.B. 223, Grein v. Imperial  
Aim- 1 K.B. 50. 

58. See n. 53 and n. 54 above. 

59. See Carriage by A i r  A c t  1961 Sched. I a r t s ,  22 and 
23 and Merchant Shipping A c t  1894 sec t ion  503 ( 1) 
a s  amended by Merchant Shipping ( L i a b i l i t y  of Ship- 
owners and Others) A c t  1958. 
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are a t  l e a s t  three poss ib le  ways of dea l ing  w i t h  

l i m i t a t i o n  c lauses ,  v i z . ,  

they could be made s u b j e c t  t o  a genera l  
j u d i c i a l  t e s t  of reasonableness;  or 

they could be made sub jec t  t o  a general  
p roh ib i t i on  except i n  those  areas 
express ly  permitted by l e g i s l a t i o n ;  or 

they could be allowed t o  opera te  i n  SO 

f a r  a s  express ly  permitted by l e g i s l a t i o n  
and, i n  a l l  o the r  cases, i n  so f a r  a s  they 
pass  t h e  j u d i c i a l  test  of' reasonableness. 

Leg i s l a t ive  l i m i t a t i o n  would n e c e s s i t a t e  the  s p e c i f i c a t i o n  
o f  a l i m i t  below which cont rac t ing  o u t  would be disallowed: 
otherwise it  would be easy t o  evade t h e  ban on t o t a l  
exc lus ions  by l i m i t i n g  l i a b i l i t y  t o  a r id icu lous ly  low 
f igu re .  One s o l u t i o n  would be to  p re sc r ibe  a f i x e d  f igu re ,  
say ClO,OOO, f o r  a l l  i ndus t r i e s ;  b u t  such a f i g u r e  might 
be unreasonably low f o r  some i n d u s t r i e s  and unreasonably 
h igh  f o r  o thers .  Furthermore such a so lu t ion  might  have 
t h e  effect  of inducing those i n d u s t r i e s  which a t  p re sen t  - 
l i m i t  t h e i r  l i a b i l i t y  t o  a higher f i g u r e ,  t o  lower t h e i r  
l i a b i l i t y  to  t h e  s t a t u t o r y  f i g u r e  and those i n d u s t r i e s  
which do not a t  p re sen t  exclude o r  l i m i t  t h e i r  l i a b i l i t y ,  
t o  l i m i t  t h e i r  l i a b i l i t y  i n  the  f u t u r e .  It would, there- 
fore ,  be necessary t o  decide i n  what areas l i m i t a t i o n s  of 
l i a D i l i t y  should be  permissible and t o  prescr ibe  a f i g u r e  
which  i s  reasonable f o r  each s p e c i f i c  area: t h i s  might 
involve government departments i n  a d i f f i c u l t  and lengthy 
process of i nves t iga t ion .  The arguments f o r  and a g a i n s t  
l e g i s l a t i o n  i n  s p e c i f i c  areas are t h e  same a s  those set  
ou t  i n  paragraphs 47-48 above, i n  r e l a t i o n  to  damage t o  
property. 

56 



69. 
following questions : 

The Law Commissions would welcome views on t h e  

Should exemption from l i a b i l i t y  f o r  death 
or personal  i n ju ry  be sub jec t  t o  the  same 
r u l e s  as exemption from l i a b i l i t y  f o r  
damage t o  property or are t h e r e  good 
reasons fo r  d i f f e ren t i a t ion?  

Should all c lauses  t o t a l l y  excluding l i a b i l i t y  
f o r  dea th  o r  personal i n j u r y  be void? 

I f  so,  should c lauses  purporting t o  
l i m i t  l i a b i l i t y  f o r  death or personal i n j u r y  
tu  f i x e d  sums a l so  be void? 

I f  t h e  answer t o  question 3 above i s  i n  t h e  
nega t ive ,  should such c l a u s e s  

(a )  be subjected t o  a gene ra i  j ud ic i a l  
test  of reasonableness; o r  

(b) be prohib i ted  except i n  those 
areas expressly permit ted by 
d i r e c t  or delegated l eg i s l a t ion ;  or 

(c)  be allowed t o  opera te  i n  so f a r  as 
express ly  permitted by l eg i s l a t ion  
and i n  a l l  o the r  cases only i n  so 
f a r  as they pass t h e  j u d i c i a l  test 
of reasonableness? 

70. A case can be  made f o r  s e l e c t i n g  the  r e l a t ionsh ip  
o f  employer and employee for spec ia l  treatment i n  t h i s  
f i e l d .  An employer cannot now c o n t r a c t  out of o r  l i m i t  
h i s  l i a n i l i t y  t o  an  employee o r  apprent ice  i n  respec t  of 
personal  i n j u r i e s  caused t o  an employee o r  apprent ice  by 
t h e  negligence of persons i n  common employment with him 
( s e e  Law Reform (Personal  In ju r i e s )  A c t  1948, s ec t ion  
l ( 3 ) )  ; and the  Employer's L i a b i l i t y  (Defective Equipment) 
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A c t  1969 renders  void any agreement i n  so f a r  as i t  
purports t o  exclude or l i m i t  any l i a b i l i t y  o f  an employer 
a r i s i n g  under t h a t  Act. It  i s  f o r  cons idera t ion  whether 
these  except ions should be extended under a gene ra l  ru le  
rendering void any clause t h a t  purports t o  exclude or 
l i m i t  the  l i a b i l i t y  of an employer f o r  i n j u r i e s  caused t o  
an employee or apprentice i n  t n e  course of h i s  employment 
and through t h e  negligence o f  t h e  employer o r  any person 
f o r  whom t h e  employer i s  v i ca r ious ly  l i ab le .  Views a re  
inv i ted  on t h i s  a l so .  

71. Under some legal systems c l auses  purport ing t o  
exclude or l i m i t  l i a b i l i t y  f o r  t h e  consequences of inten- 
t i o n a l  or r eck le s s  misconduct a re  regarded as vo id  on the  
ground t h a t  i t  i s  contrary t o  publ ic  policy t o  al low 
anyone with impunity t o  i n j u r e  t h e  person or property of 
another. Under t h e  Carriage by A i r  Act 1961 Sched. I ,  
a r t .  25 t he  l i m i t s  of l i a b i l i t y  spec i f ied  i n  a r t .  22 do 
not apply i r  "it i s  proved t h a t  t n e  damage r e s u l t e d  from 
an  ac t  or omission of tne  carr ier ,  h i s  servants or agents, 
done w i t h  i n t e n t  t o  cause damage or reckless ly  and with 
knowledge t h a t  damage would probably result ."  It  may 
already form p a r t  of our gene ra l  l a w  that  a person cannot 
con t r ac t  ou t  of l i a b i l i t y  f o r  w i l f u l  misconduct; even so, 
i n  view of t h e  notorious d i f f i c u l t y  of proving an in ten t  
t o  in ju re ,  i t  i s  f o r  considerat ion whether c l a u s e s  which 
purport t o  exclude or l i m i t  l i a b i l i t y  f o r  w i l f u l ,  o r  f o r  
reckless ,  misconduct should be  void.  Views are fu r the r  
i nv i t ed  on t h i s .  

(b)  Ex i s t ing  l e g i s l a t i o n  

72. The Working Party advised t h a t  whatever new legis- 
l a t i v e  p rov i s ions  may be made f o r  the  genera l  con t ro l  of 
exemption c l a u s e s  i n  con t r ac t s  f o r  t h e  supply of services,  
these  should not apply t o  c o n t r a c t s  already covered by 
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s p e c i a l  l e g i s l a t i o n ,  e.g. t he  Hotel Propr ie tors  A c t  1956, 
t h e  Carriage of Goods by A i r  A C t  1961 and the Hire- 
Purchase A c t s  1965. The Law Commissions, w h i l e  no t ing  
t h i s  recommendation of the  Working Pa r ty ,  are not i n  
favour of any 2 p r i o r i  assumption t h a t  ex i s t ing  legis- 
l a t i o n  can i n  a l l  cases remain unaffected by whatever 
gene ra l  l e g i s l a t i o n  may be introduced for t he  con t ro l  of 
exemption clauses.  

(c )  In t e rna t iona l  conventions 

73. The Working Pa r ty  advised t h a t  provisions f o r  t h e  
gene ra l  cont ro l  of exemption c l auses  should not apply 
t o  con t r ac t s  covered by an  in t e rna t iona l  covention i n  
so fa r  a s  the  a p p l i c a t i o n  of the  c o n t r o l  would c r e a t e  
inconsistency with t h e  convention. 

74. The Law Commissions provis iona l ly  endorse t h i s  
conclusion on the f o o t i n g  tha t ,  w h i l e  i t  .should be 
impermissible t o  f ' ix  by domestic l e g i s l a t i o n  a lower 
l i m i t  of compensation than tha t  wnich t h e  convention 
provides,  the  f i x i n g  of a higher l i m i t  would not be r u l e d  
out.  

(d) Gratui tous provision of services 

75. The Working Pa r ty  considered the  question whether 
any provision which might be recommended f o r  the c o n t r o l  
of exemption c l auses  i n  cont rac ts  f o r  t h e  supply of 
s e r v i c e s  should a l s o  apply where services were provided 
g ra tu i tous ly  on condi t ion  t h a t  t h e  supp l i e r  was exempt 
from any l i a b i l i t y  t o  the user.  The matter  was compli- 
ca ted  because i n  English law many such arrangements were, 
i n  t he  absence of cons idera t ion ,  no more than g r a t u i t o u s  
l i cences  (and a s  such outs ide  the  Working Par ty ' s  terms 
of re ference) ,  whereas i n  Scot t i sh  law they would o f t e n  
be binding con t r ac t s ,  Pa r t i cu la r  concern w a s  expressed 
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a t  t he  p r a c t i c e  of public t r anspor t  undertakings of 
i s su ing  f ree  t r a v e l  passes t o  old-age pensioners, blind 
persons and employees, subjec t  t o  a disclaimer of l i a -  
b i l i t y  for  dea th  o r  personal i n ju ry .  I n  view of these  
complications t h e  Working Par ty  decided t o  refer the 
whole subjec t  t o  the  Law Commissions f o r  examination. 

76. Before 1967 it was gene ra l ly  considered on t h e  
au tho r i ty  of t h e  Court of Appeal's decision i n  Wilkie 
v. L.P.T.B.60 t h a t  under E n g l i s h  l a w  the  "free passt t  
on publ ic  t r a n s p o r t  involved a l i cence  and not a cont rac t  
and t h a t  t h e  provis ion now i n  s e c t i o n  151 of the Road 
T r a f f i c  A c t  1960 d id  not apply t o  any d isc la imer  of l ia-  
b i l i t y  a t t ached  t o  t h e  i ssue  of t h e  pass. However, i n  
- Gore v. Van D e r  Lann61 ( a  case  concerning an old-age 
pensioner) t h e  Court  of Appeal found t h a t  there was 
considerat ion s u f f i c i e n t  t o  suppor t  a cont rac t ,  so tha t  
t he  d isc la imer  of l i a b i l i t y  w a s  void under s e c t i o n  151 
of t he  Road Traf f ic  A c t  1960. Wilkie 's  Case was d i s t in -  
guished on t h e  ground t h a t  i n  t h a t  case there was no 
con t r ac tua l  i n t en t ion ;  there  the  disclaimer of l i a b i l i t y  
was contained i n  a f r e e  pass i s s u e d  t o  an employee as 
one of t he  p r i v i l e g e s  a t tached  t o  h i s  employment, and the 
free pass  itself was a l icence  and not a con t r ac t .  

77. It is  understood t h a t  even before t h e  d e c i s i o n  of 
t h e  Court of Appeal i n  Gore's Case some l o c a l  a u t h o r i t i e s  
had a l ready  ceased t o  a t t ach  disclaimers of l i a b i l i t y  t o  
free passes i ssued  t o  persons other  than employees; and 
it may w e l l  be t h a t  the e f f e c t  of t h a t  dec is ion  w i l l  i n  
t i m e  lead t o  a t o t a l  discontinuance of such d isc la imers  
by opera tors  of publ ic  se rv ice  vehic les .  But a t  present 
t h e  d isc la imers  s t i l l  remain i n  respec t  of employees o f  

60. [1947] 1 A l l  E.R. 258. 

61. [1967J 2 Q.B. 31. 
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some public t r anspor t  undertakings; and, i n  t h e  case 
01 t h e  railways, " f r ee  pass" passengers a re  s p e c i f i c a l l y  
excluded from t h e  pro tec t ion  a f forded  by sec t ion  43(7) 
ot' t he  Transport A c t  1962, though i n  prac t ice  the  
Railways Board meets the  claims of such persons. It 
i s  the  provis iona l  view of the  Law Commissions t h a t  
t he re  i s  no j u s t i f i c a t i o n  f o r  publ ic  t ranspor t  under- 
tak ings  t o  d iscr imina te  between paying and non-paying 
passengers; they should be equal ly  l i a b l e  to both. I n  
view of t he  comparatively small number of persons 
ca r r i ed  without charge i n  proportion t o  the t o t a l  number 
of passengers, t h e  extension of l i a b i l i t y  to  those  t rave l -  
l i n g  on a f r e e  pass  could hardly impose a g rea t ly  increased 
burden of r i sk  on t h e  public t r anspor t  undertakings 
concerned. It is accordingly suggested tha t  s ec t ion  151 
of' t he  Road T r a f f i c  A c t  1960 and sec t ion  43(7) of t h e  
Transport A c t  1962 should apply t o  a l l  persons inc luding  
employees ca r r i ed  by public t r anspor t  on 'a  f r e e  pass. 
V i e w s  on t h i s  proposal a r e  inv i t ed ,  espec ia l ly  those  of 
t he  t ranspor t  a u t h o r i t i e s  and t r a d e  unions concerned. 

78. Free passes are but one example of the g r a t u i t o u s  
provision of se rv ices .  The banks g ive  advice a s  t o  
credit-worthiness f r e e  of charge, bu t  subject  t o  a dis-  
claimer of l i a b i l i t y .  Government departments have 
advisory se rv ices  which give advice on a var ie ty  of 
top ics ,  sometimes f r e e  and sometimes on payment o f  a fee. 
The main advisory serv ices  of t h e  Ministry of Agr icu l ture ,  
F isher ies ,  and Food, for example, are concerned wi th  
improved farming, e s t a t e  management and a g r i c u l t u r a l  
production and wi th  the provision of ass i s tance  t o  t h e  
f i s h i n g  industry.  Advice i s  given f r e e  and without 
disclaimer, and any proposals t o  introduce d isc la imers  
following t h e  Hedley Byrne decision62 have been r e j ec t ed  

62. Hedley Byrne 81 Co.Ltd. v. He l l e r  & Par tners  Ltd. [1964] 
A.C. 465: bu t  see  Mutual L i f e  and Ci t izens  Assurance Co. - Ltd. v. Eva t t  [197i7 2 W.L.R. 23. 
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a s  un jus t i f i ab le .  The Minis t ry  i s  s a t i s f i e d  t h a t  t he  
i s s u e  of formal d isc la imers  o f  l i a b i l i t y  f o r  negligence 
would se r ious ly  impair the  work of t he  advisory services 
on which t h e  improvement of a g r i c u l t u r a l  p roduc t iv i ty  
s i g n i f i c a n t l y  depends. The Min i s t ry  a l so  provides  m i s -  
cellaneous s e r v i c e s ,  of which some are f r ee  and s o m e  are 
f o r  payment: and sometimes formal disclaimers are issued, 
f o r  example, where the  advice h a s  commercial va lue  and it 
i s  f e l t  t h a t  t h e  r ec ip i en t  should bear  the risk, o r  where 
i n  spec ia l  cases damages could be so high t h a t  i n  the  
absence of a disclaimer advice would not be given. 63 

79. The ques t ion  ar ises  whether, where a person i n  
t h e  course of h i s  business provides  serv ices  g ra tu i tous ly ,  
any condi t ions  imposed by him which purport to  exclude o r  
l i m i t  h i s  l i a b i l i t y  should be s u b j e c t  t o  the  s a m e  type of 
con t ro l  a s  i f  he charged a fee. I t  i s  d i f f i c u l t  t o  d is t in-  
gu ish  between t h e  two cases  i n  p r inc ip l e ,  p a r t i c u l a r l y  i f  
i n  t h e  one case services a r e  provided f r e e  i n  cons idera t ion  
o f  pas t  o r  expected fu tu re  bene f i t s .  Furthermore i n  
r e l a t i o n  t o  t h e  g iv ing  of advice t h e  imposition of cont ro l  
on t h e  use of d i sc la imers  of l i a b i l i t y  might,have t h e  - 
des i r ab le  effect of making persons more ca re fu l  i n  the  
advice which they give and the  terms i n  which it is 
expressed. On t h e  o the r  s ide ,  t h e r e  i s  the  strong p rac t i ca l  
argument t h a t  t h e  cont ro l  of exemptions might l e a d  t o  the 
discontinuance of some se rv ices  which a t  t he  moment confer 
considerable b e n e f i t s  on users.  Where t h e  r i s k s  were 
high and t h e  provis ions  of t he  s e r v i c e  brought minimal 
b e n e f i t s  t o  t h e  supp l i e r ,  he could hardly be blamed i f  he 
declined t o  provide it without a disclaimer of l i a b i l i t y  
which he could be sure  would be e f f ec t ive .  However, i f  
exemption c l auses  were subjected t o  a reasonableness tes t ,  

6 3 .  A recent White Paper (January 1971) Cmnd. 4564 
proposes t h e  reorganisa t ion  i n  England and Wales of 
t he  se rv ices ,  including advisory services,  provided 
by the  Minis t ry  with the s e t t l n g  up of a new un i f i ed  
Agr i cu l tu ra l  Development and Advisory Se rv ice  (ADAS). 
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i t  would be open t o  the  court  t o  t ake  i n t o  account t h e  
gra tu i tous  nature of the  service i n  deciding whether 
o r  not it was unreasonable t o  r e l y  on a c lause excluding 
or l imi t ing  l i a b i l i t y .  

80. Views a r e  inv i t ed  a s  t o  whether, where a person i n  
t h e  course of h i s  business provides serv ices  g ra tu i tous ly ,  
any conditions imposed by him which exclude or l i m i t  h i s  
l i a b i l i t y  should be subjec t  t o  t h e  same type of c o n t r o l  
as would apply i f  t h e  serv ices  w e r e  not gra tu i tous .  

(e)  Occupier's l i a b i l i t y  

81. It is  f o r  consideration how f a r  t he  foregoing 
proposals should apply t o  the  exc lus ion  of an occupier ' s  
l i a b i l i t y  by v i r t u e  of h i s  occupation o r  control of the  
premises. A t  p resent  under the  Occupiers'  L i a b i l i t y  Act 
1957 and the Occupiers'  L i a b i l i t y  (Scotland) A c t  1960 
h i s  duty i s  t o  t ake  reasonable care "except i n  so f a r  a s  
he i s  e n t i t l e d  t o  and does extend, r e s t r i c t ,  modify o r  
exclude...I' h i s  duty.64 
whether the foregoing proposals should control  t h e  ex ten t  
t o  which he i s  e n t i t l e d  t o  "restrict ,  modify or exclude". 
It w i l l  be apprec ia ted  tha t  i n  any event these proposals 
would not have any appl ica t ion  u n l e s s  t he  occupier allows 
v i s i t o r s  t o  e n t e r  h i s  premises a s  p a r t  of h i s  bus iness  
a c t i v i t i e s .  If  he does so a s t rong  case can be made f o r  
saying t h a t  he should be subject  t o  the  same c o n t r o l  a s  
any o ther  supp l i e r  of se rv ices  o r  f a c i l i t i e s ,  and t h a t  
no v a l i d  o r  workable d i s t i n c t i o n  can be drawn between 
l i a b i l i t y  f o r  defec t ive  serv ices ,  and l i a b i l i t y  f o r  defects 
i n  the  premises where they a r e  supplied o r  for t h i n g s  
done thereon a s  occupier.65 

64. Section 2 ( 1 )  of each A c t .  

65. The 1957 and 1963 Acts apply both t o  dangers "due 
t o  the  s t a t e  of the premises o r  t o  anything done 
or omitted t o  be done on them..." ( s . l ( l )  of each 
Act) but r e l a t e  only to  d u t i e s  E occupier as 
opposed t o  d u t i e s  qua a supp l i e r  of goods o r  services .  

The question, therefore ,  is  

On t h e  o ther  hand, it could 
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be argued t h a t  a d i s t i n c t i o n  could and should be drawn 
between dangers i n  o r  on the  bus iness  premises themselves 
( f o r  example, t h e  shop, publ ic  house, spor t s  stadium o r  
railway platform o r  t r a i n )  and those  i n  o r  on premises, 
such a s  a car  park,66 supplied merely a s  an i n c i d e n t a l  
f a c i l i t y .  The Law Commissions would welcome views on 
these poin ts .  

PART I V :  SUMMARY OF PROVISIONAL CONCLUSIONS 

Sa le  of Goods 

82. (a)  I n  a "consumer salett any con t r ac tua l  provision 
purport ing t o  exclude o r  l i m i t  t h e  sel ler ' s  
l i a b i l i t y  f o r  negligence should be void.  
(Paragraph 9) .  

(b) If  i n j u r y  or l o s s  i s  caused t o  t h e  purchaser 
i n  a "consumer sale" because of t h e  negl i -  
gence of t he  manufacturer o r  in te rmedia te  
d i s t r i b u t o r  he should be  bound t o  make 
r epa ra t ion  even i f  he purported t o  exclude - 

66. Exemption c l auses  a r e  commonly used i n  r e l a t i o n  t o  
car parks: For example:- "Motor vehic les  are  parked 
subjec t  t o  accommodation being ava i lab le  and t o  the 
condi t ions  t h a t  t he  Board, t h e i r  se rvants  o r  agents, 
accept no r e spons ib i l i t y  i n  respect of l o s s  o r  m i s -  
de l ivery  o f  o r  damage t o  t h e  motor v e h i c l e  t h e  
conten ts  thereof o r  accesso r i e s  there to ,  o r  i n  respect 
of any i n j u r y  t o  the  occupants,  by whomsoever caused 
and whether o r  not occasioned by the  negligence of 
t he  Board, t h e i r  se rvants  o r  agents." For a similar 
condi t ion  see Thornton v .  Shoe Lane Parking Ltd.[1971] 
2 W.L.R. 5 8 5 ,  a case involving personal i n j u r y ,  i n  
which t h e  Court of Appeal he ld  tha t  a n o t i c e  displayed 
a t  t he  en t rance  to  the  e f f e c t  t ha t  ca r s  were parked 
a t  owners' r i s k  did not exclude l i a b i l i t y  f o r  personal 
in jury ,  and t h a t  a statement i n  small p r i n t  on a 
t i cke t  received from a machine a f t e r  payment tha t  i t  
was " issued subject t o  t h e  conditions of i s s u e  a s  
displayed on the  premises" w a s  i n s u f f i c i e n t  no t ice  
to  make such an exclusion a tern of the  con t r ac t .  



t h i s  l i a b i l i t y  i n  a "guarantee" or s imi l a r  
document. (Paragraph 13) .  

( c )  I n  a sale  o the r  than a "consumer sale" 

( i )  i f  provis ions  con t r ac t ing  out of t h e  
condi t ions  and war ran t i e s  implied by 
sec t ions13  to  15 of t h e  Sa le  of Goods 
A c t  1893 are subjec t  t o  a reasonable- 
ness  test ,  any con t r ac tua l  provision 
purport ing t o  exclude t h e  sel ler ' s  
l i a b i l i t y  f o r  negligence should be 
sub jec t  t o  the  l i k e  t es t  ; or 

( i i )  i f  t h e r e  i s  no c o n t r o l  over con t r ac t ing  
ou t  of these  condi t ions  and warran t ies  
bu t  r e s t r i c t i o n s  are proposed upon 
con t r ac t ing  out  of l i a b i l i t y  f o r  negl i -  
gence i n  r e l a t i o n  t o  supp l i e r s  of services 
genera l ly ,  any con t r ac tua l  provision 
purport ing t o  exclude t h e  sel ler ' s  
l i a b i l i t y  f o r  negligence should be 
sub jec t  t o  the l i k e  r e s t r i c t i o n s ;  

( i i i )  it is  f o r  cons idera t ion  whether, i n  any 
event ,  c lauses  which purport  to  exclude 
or l i m i t  the  sel ler ' s  l i a b i l i t y  f o r  
negligence should 'be banned by legis- 
l a t i ~ n . ~ ~  (Paragraphs 14-16). 

supply of Se rv ices  etc. 

(d)  I t  i s  impossible, f o r  t h e  purposes of c o n t r a c t s  
o the r  t h a n  those  f o r  t he  sale O f  goods t o  formulate 
a workable de f in i t i on  of "p r iva t e  user" or 
"consumer" which would al low cont rac ts  w i th  such 
persons t o  be t rea ted ,  a s  regards exclusions 

67. cf (e)  below. 
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o r  l imi t a t ions ,  d i f f e r e n t l y  from bus iness  
u s e r s ;  and even i f  such a d i s t i n c t i o n  were 
p rac t i cab le ,  con t ro l  ought not t o  be r e s t r i c t e d  
t o  c o n t r a c t s  with " p r i v a t e  users" o r  
"consumers". (Paragraphs 40-41) . 
Legis la t ion ,  d i r ec t  and delegated, d e a l i n g  
sepa ra t e ly  with ind iv idua l  types of con t r ac t  
o r  exemption c lause  is not a s a t i s f a c t o r y  
method on i t s  own for t h e  cont ro l  of exemp- 
t i o n  c l auses  but would play a valuable  p a r t  
i n  combination with a genera l  power i n  t h e  
cour t s .  (Paragraphs 5 0 - 5 2 ) .  

Exemption c lauses  o t h e r  than those which 
relate t o  l i a b i l i t y  f o r  death o r  pe r sona l  
i n j u r y  should be s u b j e c t  t o  a t e s t  of 
reasonableness t o  be  appl ied by t h e  c o u r t s  
i n  t h e  l i g h t  of t h e  p a r t i c u l a r  circumstances. 
I t  i s  f o r  cons idera t ion  whether guide-lines 
should be l a i d  down for t he  a s s i s t ance  of 
t he  c o u r t s ,  and whether t h e  onus o f  proof 
should l i e  on the  p a r t y  challenging t h e  
c l a u s e  o r  on the  p a r t y  seeking t o  r e l y  on it. 
(Paragraphs 57-65) . 
Clauses  which purport  t o t a l l y  t o  exclude 
l i a b i l i t y  f o r  death o r  personal i n j u r y  
should be void: bu t  i t  i s  f o r  considerat ion 
whether c lauses  l i m i t i n g  l i a b i l i t y  t o  a 
f i x e d  sum should be e i t h e r  

( i )  subjected t o  a genera l  j u d i c i a l  test 
of reasonableness; o r  

prohibited except  i n  those areas 
expressly permitted by l e g i s l a t i o n ;  o r  

( i i )  
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( i i i )  allowed t o  ope ra t e  i n  so f a r  a s  
expressly permitted by l e g i s l a t i o n  
and i n  a l l  o t h e r  cases only i n  so 
f a r  as  they pass  t h e  jud ic i a l  tes t  
of reasonableness. (Paragraphs 
68-69). 

It i s  f o r  consideration whether clauses which 
purport  t o  exclude o r  l i m i t  the  l i a b i l i t y  of 
an employer f o r  i n j u r i e s  caused t o  an employee 
o r  apprent ice  i n  t h e  course of h i s  employment 
through t h e  negligence of t h e  employer o r  any 
person f o r  whom the  employer is  v ica r ious ly  
l i a b l e ,  should be void. (Paragraph 70) .  

It is  f o r  cons idera t ion  whether clauses which 
purport  t o  exclude o r  l i m i t  l i a b i l i t y  f o r  w i l f u l  
o r  r eck le s s  misconduct should be void. 
(Paragraph 71 ) . 
To the  ex ten t  t h a t  provis ions f o r  the general 
cont ro l  of exemption c l auses  would be inconsis-  
t e n t  with t h e  provisions of a n  in t e rna t iona l  
convention enforceable i n  Great Br i t a in  they 
should not  be applicable t o  con t r ac t s  covered 
by t h e  convention. (Paragraphs 73-74). 

I t  is  fo r  consideration whether, where a 
person i n  t h e  course o f  h i s  business provides  
se rv i ces  g ra tu i tous ly ,  any conditions imposed 
by him which exclude o r  l i m i t  h i s  l i a b i l i t y  
should be subjec t  t o  the  same type of c o n t r o l  
as  would apply i f  t he  s e r v i c e s  were not 
g ra tu i tous .  (Paragraph 80). 
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(1) I t  i s  f o r  considerat ion how f a r  t h e  proposals 
i n  I f )  (g)  ( i )  and ( k )  above should apply to  
t h e  l i a b i l i t y  of an  occupier o f  land. 
(Paragraph 81) .  

It  i s  emphasized t h a t  these conclusions a r e  pu re ly  provi- 
s i o n a l  and t h a t  views on them are  sought. 
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APPENDIX B 
CLAUSE 4 OF DRAFT CLAUSES 

I N  - 
APPENDIX A OF LAW CCMMISSIONS' 

FIRST REPORT ON EXEMPTION CLAUSES I N  CONTRACTS 

4.- Section 55 of the  p r inc ipa l  A c t  (exclu- 
s i o n  of implied terms and conditions) s h a l l  be 
renumbered a s  subsection ( 1 )  of' t h a t  s e c t i o n  and 
a t  t h e  end there  s h a l l  be inser ted  t h e  following 
subsections:- 

"(2) An express condi t ion  o r  warranty does 
not negative a condition o r  warranty 
implied by t h i s  A c t  un less  incons is ten t  
therewith. 

(3) Notwithstanding anything i n  subsection 
(1) of t h i s  sec t ion ,  any term - 
(a )  which i s  contained i n  o r  app l i e s  

t o  a con t r ac t  of s a l e  and which 
purpor t s  t o  exclude o r  restrict, 
o r  has  t h e  e f f e c t  of' excluding 
o r  r e s t r i c t i n g ,  the  opera t ion  of 
a l l  o r  any of the  provis ions  of 
s ec t ion  12 of t h i s  A c t  o r  any 
l i a b i l i t y  of the  s e l l e r  f o r  breach 
of a condition o r  warranty implied 
by any such provision; o r  

(b) which i s  contained i n  o r  applied t o  
a con t r ac t  f o r  a consumer s a l e  and 
which purports t o  ejlcluae o r  
r e s t r i c t ,  o r  has the  effect o f '  
excluding or r e s t r i c t i n g ,  the  
opera t ion  of a l l  o r  any of t h e  
provis ions  of' sec t ions  13 t o  15 of 
t h i s  A c t  o r  any l i a b i l i t y  cf the 
seller f o r  breach ot' a condition 
o r  warranty implied by any such 
provision; 

s h a l l  be void." 

Exempt ion 
clauses.  



Alterna t ive  A 

"(4) I n  t h i s  s ec t ion  "consumer sale" means a sa l e  
of goods (o the r  t han  a s a l e  by auc t ion )  by a 
s e l l e r  i n  t h e  course of a business where t h e  
goods - 

( a )  are of a type  o rd ina r i ly  bought f o r  
p r iva t e  use o r  consumption; and 

(b)  are sold t o  a person who does no t  
buy o r  hold h i m s e l f  out a s  buying 
them i n  the  course  of a business  
f o r  one of t h e  purposes mentioned 
i n  subsection (5) below. 

(5) The sa id  purposes are - 
( a )  disposing of t h e  goods by way of 

sale, h i r e  or purchase i n  t h e  
course of t h e  buyer 's  business;  

(b)  consuming o r  processing them i n  
t h e  course of t h a t  business; 

( c )  us ing  them f o r  providing a service 
which it is  an  ob jec t  of t h a t  
business t o  provide. 

( 6 )  I n  the case of a consumer sale where t h e  goods 
are sold t o  a person who buys o r  h o l d s  himself 
o u t  a s  buying them i n  the  course of a business 
but  f o r  a purpose o t h e r  than one mentioned i n  
subsect ion ( 5 )  above, t h e  cour t  may t r e a t  the  
sale  for  t h e  purposes of t h i s  s e c t i o n  as not 
being a consumer sale i f  s a t i s f i e d  t h a t ,  having 
regard t o  the  s i z e  and terms of the transaction, 
and a l l  o ther  r e l e v a n t  circumstances, i t  is 
reasonable t o  do so. 
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"(4) 

( 5 )  

The onus of proving tha t  a s a l e  f a l l s  t o  be 
t r e a t e d  f o r  t h e  purposes of t h i s  sec t ion  a s  
not being a consumer s a l e  s h a l l  l i e  on the 
par ty  so contending. 

T h i s  Section i s  subjec t  to  t h e  provisions 
of sec t ion  61 ( 6 )  ot' t h i s  Act." 

Al te rna t ive  B 

Any term which is  contained i n  o r  appl ies  
t o  a cont rac t  of s a l e  of goods o t h e r  than 
a consumer sale and which purpor t s  t o  
exclude o r  restrict ,  or has t n e  effect of 
excluding, the  operat ion of a l l  o r  any of the 
provisions of sec t ions  13 t o  15 of t h i s  
A c t  o r  any l i a b i l i t y  of the  sel ler  f o r  
breach of a condi t ion o r  warranty implied 
by any such provis ion s h a l l  no t  be en- 
forceable  t o  t n e  extent t h a t  i t  is shown 
t h a t  it would not be f a i r  o r  reasonable 
i n  the circumstances of t h e  case t o  allow 
re l iance  on t n e  term. 

In t h i s  s e c t i o n  "consumer s a l e "  means a 
s a l e  of goods (o ther  than a sale by 
auction) by a s e l l e r  i n  the  course  of a 
business where t h e  goods - 
(a) a r e  of a type o r d i n a r i l y  bought f o r  

p r i v a t e  use o r  consumption; and 

(b) a r e  so ld  t o  a person who does not 
buy o r  hold himself out a s  buying 
them i n  t h e  course of a business.  

The onus of proving t h a t  a sale f a l l s  t o , b e  
t rea ted  f o r  t h e  purposes of t h i s  sect ion as 
not being a consumer s a l e  sha l l  l i e  on t h e  
party so contending. 

This sec t ion  i s  subject  t o  t h e  provisions of 
sect ion 61 ( 6 )  of' t h i s  Act.'' 
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APPENDlX C 

Examples of Exemption Clauses 

1 .  MOTOR VEHICLE 
(Ex t rac t  from guarantee.)  

'I.. . Motors Limited, a s  Manufacturer, war ran t s  each 
new motor vehic le  and c h a s s i s  including a l l  equip- 
ment and accessor ies  thereon (except t y r e s  and tubes) , 
manufactured o r  supplied by ... Motors L i m i t e d ,  to  
be f r e e  from de fec t s  i n  ma te r i a l  and workmanship 
under normal use and se rv ice ,  ... Motors' ob l iga t ion  
under t h i s  warranty being l imited t o  r epa i r ing  o r  
rep lac ing  a t  i t s  op t ion  any p a r t  o r  p a r t s  thereof 
which s h a l l ,  wi thin twelve (12)  months a f t e r  
de l ive ry  of such veh ic l e  o r  chass i s  t o  t h e  o r ig ina l  
purchaser,  o r  before such vehic le  o r  c h a s s i s  has 
been d r iven  twelve thousand f 12,000) m i l e s ,  which- 
ever  event s h a l l  f i r s t  occur,  be re turned  to  an 
authorised . . . . . . . . d e a l e r  a t  such Dealer's place 
of bus iness  and which s h a l l  prove t o  have been thus 
defec t ive .  The r epa i r  o r  replacement of defective 
p a r t s  under t h i s  warranty w i l l  be made by such 
Dealer without charge for p a r t s ,  and, i t '  made a t  
such Dea le r ' s  place o f  business,  without charge 
f o r  labour .  

..... 
T h i s  warranty i s  expres s ly  i n  l i e u  of. any o ther  

war ran t i e s ,  express o r  implied,  inc luding  any implied 
warranty of qua l i t y  o r  f i t n e s s  f o r  a p a r t i c u l a r  
purpose, and of any o t h e r  ob l iga t ions  o r  l i a b i l i t y  
on t h e  p a r t  of the Manufacturer, and ... Motors 
Limited ne i the r  assumes no r  au thor i ses  any o ther  
person t o  assume f o r  it any o ther  l i a b i l i t y  i n  
connection with such motor vehicle o r  chassis." 
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2. ELECTRIC BLANKET 
(Ext rac t  from guarantee.)  

I f . . .  Appliances L i m i t e d  ( h e r e i n a f t e r  called the 
Company) guarantee t h i s  E l e c t r i c a l l y  Heated 
Blanket of the type reference over leaf ,  f o r  a 
period of three y e a r s  from the d a t e  of purchase 
by t h e  user .  

1 .  

2 .  

I n  l i e u  of warranty, condi t ion 
or l i a b i l i t y  implied by law, our  
l i a b i l i t y  i n  respect  of any defect 
i n  o r  f a i l u r e  of the  goods supplied 
o r  f o r  any l o s s ,  in jury  o r  damage 
a t t r i b u t a b l e  thereto,  i s  l i m i t e d  t o  
making good by replacement o r  repa i r  
defects which under proper use,  
appear t h e r e i n  and a r i s e  s o l e l y  from 
f a u l t y  design, mater ia ls ,  o r  workman- 
s h i p  wi th in  a period of three years  
from the  date of purchase by the 
user ,  a t  the  termination of which 
period a l l  l i a b i l i t y  on our  p a r t  
ceases,  provided always t h a t  such 
defect ive goods a r e  promptly 
returned t o  the  address given below, 
car r iage  paid,  un less  otherwise 
arranged. 

T h i s  Electric Blanket is  s o l d  on the  
express condi t ion t h a t  ... Appliances 
L i m i t e d  s h a l l  not be l i a b l e  except a s  
above mentioned f o r  any damage t h a t  
may be caused by the  use o r  misuse of 
t h i s  appl iance .I1 
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3 .  SHIPPING 
(Ex t rac t  from condi t ions  of  carriage.) 

(A)  PASSENGER LINER 

I l l .  ( a )  Notwithstanding t h e  other cond i t ions  and 
terms whether express o r  implied and 
whether s t a t u t o r y  or otherwise t o  which 
the  con t r ac t  contained i n  o r  evidenced 
by t h i s  Ticket  and i t s  performance by o r  
on behalf of t h e  Shipowner may o r  might 
otherwise be sub jec t ,  the  Shipowner 
s h a l l  be exempt from a l l  l i a b i l i t y  i n  
respec t  of any de ten t ion ,  de lay ,  over- 
car r iage ,  l o s s ,  expenses, damage, 
sickness o r  i n j u r y  of  whatever kind, 
whenever and wherever occurr ing and 
however and by whomsoever caused of or 
t o  any Passenger o r  of or t o  any person 
o r  ch i ld  t r a v e l l i n g  with him or h e r  o r  
i n  h i s  or h e r  care o r  ot' o r  t o  any 
baggage, proper ty ,  goods, effects,  
a r t i c l e s ,  m a t t e r s  or th ings  belonging 
t o  o r  c a r r i e d  by, with o r  f o r  any 
Passenger o r  any such person o r  ch i ld .  
The above exemption from l i a b i l i t y  
s h a l l  equa l ly  apply t o  any a n c i l l a r y  
cont rac t  o r  service, e.g., t h e  s a l e  of 
wines, s p i r i t s  o r  beers,  made or  
provided during or i n  connection with 
tne  performances of the  c o n t r a c t  
contained i n  or evidenced by t h i s  Ticket. 

(b)  If any claim a g a i n s t  the  Shipowner be 
prosecuted i n  any j u r i s d i c t i o n  m e r e  the 
l imi t a t ions  and exemptions contained i n  
sub-paragraph ( a )  hereof are  l e g a l l y  
unenforceable, then  i n  such even t  the 
Shipowner s h a l l  not be l i a b l e  for  any 
claim for l o s s  of or damage t o  baggage 
o r  a r i s i n g  o u t  of delay of baggage or 
t h e  Passenger, or out  of' bodily in ju ry  
o r  i l l n e s s ,  o r  medical or s u r g i c a l  
treatment t he reo f ,  including dea th ,  of 
any Passenger ar is ing out of any cause 
of whatsoever na tu re  i f  not shown t o  
have been caused by the Shipowner's 
negligence; and the  burden of proving 
negligence s h a l l  be on the p a r t y  as- 
s e r t i n g  it .  No inference of negligence 
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may be drawn from t h e  f a c t  o r  extent of 
l o s s ,  damage, delay o r  i n j u r y ,  and it 
i s  s t i p u l a t e d  between the  Passenger and 
the  Shipowner t h a t  the  Shipowner i n  a l l  
events and i n  a l l  contingencies s h a l l  
be presumed t o  have exercised due care 
and due d i l igence .  I n  any event,  the 
l i a b i l i t y  of the Shipowner i n  respect 
of loss of Passengers' baggage, e f f e c t s  
o r  proper ty  s h a l l  be l imi t ed  t o  215 
s t e r l i n g  o r  50 United S t a t e s  do l l a r s  
f o r  each Passenger. Fu r the r  t h e  Ship- 
owner s h a l l  not be under any l i a b i l i t y  
i n  respec t  of any claim whatsoever 
unless  w r i t t e n  not ice  of t h e  claim is  
presented t o  the  Shipowner wi th in  s i x  
months from t h e  da t e  on which the  claim 
a rose  and un le s s  a s u i t  o r  a c t i o n  is  
brought w i th in  one year  f r o m  t h a t  date. 

2 .  By accepting o r  receiving t h i s  Ticket each 
Passenger agrees without pre judice  t o  the 
o the r  provis ions  hereof and both on h i s  or 
her  behalf and on behalf of any person o r  c h i l d  
t r ave l l i ng  wi th  him o r  her  o r  i n  h i s  o r  he r  
care t h a t  a l l  r i gh t s ,  exemptions from l i a b i l i t y ,  
defences and immunities of whatsoever nature 
re fer red  t o  i n  t h i s  Ticket app l i cab le  t o  t h e  
Shipowner s h a l l  i n  a l l  r e spec t s  enure a l so  f o r  
t he  bene f i t  of any servants  o r  agents  of t h e  
Shipowner a c t i n g  i n  the  course of o r  i n  con- 
nection with t h e i r  employment so t h a t  i n  no 
circumstances s h a l l  any such servant  o r  agent 
a s  a r e s u l t  of so ac t ing  be under any l i a b i l i t y  
t o  any Passenger o r  to  any such person o r  c h i l d  
greater than o r  d i f f e ren t  from t h a t  of the Ship- 

' owner and f o r  t he  purpose of t he  foregoing t h e  
Shipowner i s  o r  s h a l l  be deemed t o  be ac t ing  
as  agent o r  for and on behalf and f o r  the 
bene f i t  of a l l  persons who are  or may be i t s '  
se rvants  o r  agents  from time t o  t i m e  and a l l  
such persons s h a l l  t o  t h i s  ex ten t  be o r  be 
deemed t o  be p a r t i e s  t o  the  con t r ac t  contained 
i n  o r  evidenced by t h i s  Ticket." 
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( B )  FERRIES 

Example ( 1 )  

3 .  ' I . . .  F e r r i e s  s h a l l  not be l i a b l e  f o r  t h e  death o r  
any i n j u r y ,  damage, l o s s ,  delay o r  acc iden t  t o  
Passengers,  t h e i r  appa re l  o r  baggage, whensoever, 
wheresoever and howsoever caused and whether by 
negligence of t h e i r  s e r v a n t s  o r  agents o r  by 
unseaworthiness of t h e  vessel  (whether e x i s t i n g  
a t  t h e  t i m e  of embarkation o r  s a i l i ng ,  or a t  any 
o t h e r  time) o r  otherwise. 

4. The exemption from l i a b i l i t y  contained i n  Clauses 
3 and 1 1  ( a )  hereof extends t o  a l l  employees 
se rvan t s  and agents of ... Fer r i e s  while a c t i n g  i n  
the  course  of' o r  i n  connection with t h e i r  employ- 
ment and f o r  t h i s  purpose ... Ferries a re  o r  shal l  
be deemed t o  be ac t ing  on behalf of and f o r  the 
bene f i t  of a l l  persons who are o r  may be  i t s  
employees servants  o r  a g e n t s  from t i m e  t o  t i m e  and 
a l l  such persons s h a l l  t o  t h i s  extent be deemed t o  
be p a r t i e s  t o  t h e  Contract  contained here in .  

..... 
6 .  A Passenger accepts t h a t  . . . Ferr ies  give no 

condi t ion o r  warranty express  o r  implied t h a t  t he  
v e s s e l  used f o r  t he  c a r r i a g e  is  f i t  f o r  t h e  Carriage 
of Passengers t h e i r  baggage o r  accompanied vehicles. 

..... 
8. I n  t h e  event  of t he  Passenger causing damage t o  the  

v e s s e l  o r  i t s  furn ish ing  or equipment o r  any property 
of' ... F e r r i e s  whether caused d i r e c t l y  or i nd i r ec t ly  
i n  whole o r  i n  p a r t  by a w i l f u l  or neg l igen t  ac t  o r  
omission of t he  Passenger t h e  Passenger s h a l l  be f u l l y  
l i ab l e  t o  .. Ferries and s h a l l  indemnify .. Ferries 
i n  r e spec t  of any l i a b i l i t y  incurred by ... Ferr ies  
t o  t h i r d  p a r t i e s  or t o  i t s  employees s e r v a n t s  o r  
agents  f o r  personal i n j u r i e s ,  death or damage t o  
proper ty  caused by the  Passenger d i r e c t l y  or 
i n d i r e c t l y  i n  whole o r  i n  p a r t  by w i l f u l  o r  negli- 
gent a c t  o r  omission of t h e  Passenger. 
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11. The following condi t ions  apply t o  accompanied 
veh ic l e s  and a r e  i n  add i t ion  t o  the  foregoing conditions.  

(a)  ... F e r r i e s  a r e  not l i a b l e  f o r  t h e  lo s s  of o r  
damage o r  delay t o  accompanied vehicles,  
loose p a r t s  o r  equipment o r  personal  property 
l e f t  i n  accompanied venic les  whensoever, 
wheresoever, and howsoever caused and whether 
by negligence of t h e i r  s e rvan t s  o r  agents o r  
unseaworthiness of the  ves se l  (whether e x i s t i n g  
a t  t he  t i m e  of embarkation o r  s a i l i n g  o r  a t  
any o the r  time) o r  otherwise. 

(b) ... F e r r i e s  reserve  the  r i g h t  t o  carry accom- 
panied veh ic l e s  on the  open "C1I deck of t he  
vessel .  

(c)  A Passenger t r a v e l l i n g  with an accompanied 
vehic le  ag rees  t o  inaemnify ... Fer r i e s  i n  
respect of a l l  l o s s  o r  damage suf fered  by ... Fer r i e s  and aga ins t  a l l  claims made 
aga ins t  ... F e r r i e s  i n  respec t  of personal 
i n j u r i e s  o r  l o s s  of l i f e  and l o s s  o r  damage 
o r  delay t o  property due t o  or, emanating 
from the  accompanied vehic le  and whether or 
not the  proximate cause of such l o s s  damage 
o r  delay i s  due t o  the  wrongful ac t  neglect 
o r  de fau l t  of ... Ferries o r  i t s  servants 
o r  agents.  

(d) It is  agreed t h a t  general  average w i l l  be 
s e t t l e d  i n  London according t o  York/Antwerp 
Rules 1950." 

Example ( 2 )  

' I . . . .  LIMITED w i l l  not be responsible f o r  any l o s s  
of l i f e ,  in jury ,  damage, l o s s  o r  delay wheresoever 
o r  whensoever occurr ing t o  passengers o r  t h e i r  
luggage - personal,  l abe l led  o r  otherwise - goods, 
o r  property,  o r  l i v e  stock, e i t h e r  on board the  
sh ips ,  f e r r i e s  and vehic les  ( s u b j e c t  i n  the  case 
of such venic les  t o  the  provisions of' the  Road 
T r a f f i c  Acts),  o r  i n  boats,  wai t ing rooms, p i e r s ,  
bus s t a t ions ,  garages, o r  i n  any p l ace  whatever, 
i n  t r a n s i t ,  o r  on shore,  and w h e t h e r  o r  not such 
l o s s  of lif.e, i n ju ry ,  damage, l o s s  o r  delay i s  
due t o  unseaworthiness, o r  u n f i t n e s s  of the  snips,  
and/or f e r ryboa t s  o r  vehicles,  o r  t h e i r  appurten- 
ances  a t  or a f t e r  t h e  commencement of the voyage, 
acts ,  neglects,  e r r o r s  i n  judgment, o r  defaul t s  
of master mariners engineers, o r  o t h e r s  of the  
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crew of the  sh ips ,  or of agents ,  stevedores, p i e r  
masters,  boatmen, drivers,  conductors or o the r  
se rvants  of t he i r s  connected with the  s e r v i c e  i n  
any way whatsoever, i t  being d i s t i n c t l y  agreed t o  
and understood t h a t  passengers,  t h e i r  luggage, 
goods and property a r e  carr ied a t  passengers '  own 
r i s k ,  and they are recommended t o  in su re  aga ins t  
anything ot' t h i s  kind." 

4. FURNITURE REMOVAL AND STORAGE 
(Ext rac t  from Standard Conditions of t h e  National 
Associat ion of Furn i ture  Warehousemen and Removers.) 

"15.-(a) The Contractors  s h a l l  not under any 
circumstances be l i a b l e  f o r  any l o s s  
or damage caused by or r e s u l t i n g  from 
o r  i n  connection w i t h  f i re  (howsoever 
caused). 

(b)  The Contractors  s h a l l  not under any 
circumstances (howsoever caused) be 
l i a b l e  f o r  any loss, f a i l u r e  t o  
produce or damage caused by or a r i s i n g  
out of f lood ,  moth, vermin, i n s e c t s ,  
m i l d e w ,  damp, rust, burglary or house- 
breaking, A c t  of God, r i o t ,  c i v i l  
commotion, invas ion ,  war, explosion, 
railway or road accidents,  marine 
r i s k s ,  l abour  t roubles ,  a i r c ra f t  o r  - 
t h i n g s  dropped therefrom or for 
de te r io ra t ion ,  leakage or def ic iency  
o f  a r t i c l e s  of a perishable o r  leaky 
nature,  or for any consequential  loss ,  
or l o s s  o r  d a m g e  due t o  causes  beyond 
t h e i r  immediate cont ro l  or t h e  acts of 
t h i r d  p a r t i e s  whether c r imina l  or other- 
wise. 

( c )  I n  the  event of t h e  goods being so lost  
or damaged T h e  Contractors shal l  be a t  I 

l i b e r t y  t o  t ake  whatever s t e p s  they 
th ink  necessary t o  t r y  t o  recover o r  
salvage t h e  goods and a l l  expenses of 
t h e i r  so doing s h a l l  be recoverable by 
them from the  customer. 

80 



16. The Contractors s h a l l  not be l i a b l e  f o r  l o s s  
of', f a i l u r e  t o  produce o r  damage (howsoever 
caused) t o  ( a )  any goods during transference 
t o  o r  from boat  o r  f e r r y  and t r a n s i t  by water 
whether on deck o r  otherwise, o r  (b) any 
a r t ic les  i n  wardrobes o r  drawers o r  i n  any 
package, bundle, case o r  o t h e r  conta iner  not 
both packed and unpacked by The Contractors '  
employees (c )  jewellery,  currency notes o r  
co ins  of' any desc r ip t ion  (d) l i ves tock  (e )  
anything removed from o r  t o  a publ ic  s a l e  
room ( f )  goods removed from o r  i n t o  premises 
where there  a re  o the r  workmen u n l e s s  a de ta i led  
claim i n  w r i t i n g  i s  given a t  t he  t i m e  (time 
being of t h e  essence of the con t r ac t )  (g) 
p l a s t e r  casts  o r  s t a tua ry  of whatever kind of 
ma te r i a l  o r  p l a s t e r  o r  composition p ic ture  
frames (h) t h e  mechanism and/or adjustment of 
clocks,  barometers, pianos, wireless apparatus, 
s c i e n t i f i c ,  musical and o the r  instruments, 
e l e c t r i c a l  appara tus  o r  r e f r i g e r a t o r s ,  nor 
s h a l l  they be l i a b l e  f o r  t h e  renovation o r  
replacement or any a r t i c l e  which is b r i t t l e  
o r  inherent ly  defec t ive  o r  i n  such a condition 
t h a t  it cannot be removed without  r i s k  of 
damage. 

17. The l i a b i l i t y  ( i f  any) of The Contractors f o r  
any lo s s ,  f a i l u r e  t o  produce o r  damage s h a l l  
be l imited t o  e i t h e r  (a )  the  c o s t  of repa i r ing  
o r  rep lac ing  t h e  damaged o r  missing 
o r  (b) t o  Ten Pounds f o r  any one a r t  
s u i t e ,  service o r  complete case  o r  package o r  
ocher conta iner  and t h e  con ten t s  thereof 
respec t ive ly  ( inc luding  p l a t e ,  p l a t ed  goods 
and/or o the r  valuables) whichever i s  the 
smaller sum. The Contractors s h a l l  have the  
option of e i t h e r  repa i r ing  o r  rep lac ing  any 
damaged o r  m i s s i n g  a r t ic le  and i f  The Contractors 
r epa i r  any a r t i c l e  no claim s h a l l  be made a g a i n s t  
tnem f o r  deprec ia t ion .  The Contractors  i f  
requested i n  w r i t i n g  (verbal i n s t r u c t i o n s  a r e  
in su f f i c i en t )  and provided the  premium i s  duly 
paid o r  arrangements a s  t o  payment have been 
made with The Contractors w i l l  endeavour t o  
e f f e c t  insurance aga ins t  f i r e  o r  f o r  any g r e a t e r  
l o s s  o r  damage. L i a b i l i t y  ( i f  
t o  premises, p r i v a t e  roads, d r  
o r  cu lve r t s  i s  a l s o  l imited t o  
the  customer s h a l l  indemnify The Contractors 
aga ins t  a l l  claims, cos ts ,  charges  and expenses 
beyond t h a t  sum. 
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18. 

19. 

When goods a r e  on ly  packed o r  on ly  packed and 
despatched by The Cont rac tors  no c l a i m  s h a l l  
be made aga ins t  them a f t e r  the  goods leave 
t h e i r  hands f o r  any damage o r  l o s s  howsoever 
caused. 

A l l  claims f o r  damage t o  o r  l o s s  of o r  f a i l u r e  
t o  produce any goods s h a l l  be made i n  d e t a i l  
i n  wr i t i ng  (t ime being of the essence of the 
con t r ac t )  (a) as  t o  goods removed from The 
Cont rac tors '  warehouse by any persons o ther  
t han  The Contractors  a t  the  t i m e  t h e  goods 
are removed and ( b )  i n  a l l  o the r  cases within 
t h r e e  days a f t e r  de l ive ry  of t h e  goods alleged 
t o  be damaged o r  i n  t h e  case of goods alleged 
t o  be l o s t  or which Th'e Cont rac tors  f a i l  t o  
produce within t h r e e  days a f t e r  t h e  t i m e  when 
t h e  goods should i n  t h e  ordinary cour se  have 
been delivered a lone  o r  with o t h e r  goods and 
'rhe Contractors s h a l l  be under no l i a b i l i t y  
u n l e s s  a c l a i m  is so made wi th in  t h e  t i m e  
s t i p u l a t e d .  A l l  damage t o  premises must be 
pointed out  t o  The Contractors '  foreman i n  
charge a t  the t i m e  and confirmed i n  wr i t i ng  
w i t h i n  for ty-e ight  hours a f t e r  t h e  damage is 
a l l e g e d  t o  have occurred (time be ing  of the  
essence of the c o n t r a c t )  otherwise The 
Contractors  s h a l l  not be l iable." 

5. CENTRAL HEATING 
(Ex t rac t  from Standard Conditions of t h e  Association 
of Heating, Ven t i l a t ing  and Domestic Engineering 
Employers. ) 

9 .  "GUARANTEE - I n  p l ace  of any o the r  conditions 
o r  warran t ies  whether imposed by S t a t u t e  o r  
implied by Common Law, we  unaertake a s  
follows: We w i l l  r e p a i r  o r ,  i f '  necessary,  
rep lace  f r e e  of charge any ma te r i a l s  o r  work 
found t o  be de fec t ive  i f  t he  d e f e c t  i s  due 
t o  f a u l t y  manufacture o r  bad workmanship and 
is brought t o  ou r  a t t e n t i o n  within s i x  months 
of t h e  completion o f  t h e  work provided 
never the less  that:-  

( a )  W e  accept no r e spons ib i l i t y  for  any 
drawing, design o r  spec i f i ca t ion  not 
prepared by u s ,  and submission of  t h i s  
tender does not cons t i t u t e  any warranty, 
guarantee,  representa t ion  o r  opinion 
of t h e  p r a c t i c a b i l i t y  of construct ion 
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o r  of' t h e  e f f icacy ,  s a f e t y  o r  otherwise 
, of ma te r i a l s  t o  be suppl ied  o r  work to  

be executed by us i n  accordance there- 
with and t h e  cos t  of any add i t iona l  
work caused by defec ts  i n  any such 
drawings, designs o r  spec i f i ca t ions  
s h a l l  be chargeable as  a n  e x t r a  under 
Clause 3 (a )  hereof; 

(b) We s h a l l  no t  be l i a b l e  f o r  any consequeni 
' t i a l  loss o r  damage caused d i r e c t l y  o r  
i n d i r e c t l y  by any defect o r  otherwise 
howsoever; 

(c )  We s h a l l  not be l i a b l e  f o r  any lo s s  
o r  damage d i r e c t  o r  i n d i r e c t  nor f o r  
any e x t r a  work en ta i l ed  due t o  the  
apparatus being put i n t o  opera t ion  by 
the  Customer o r  by u s  a t  h i s  request 
before it i s  handed over f o r  benef ic ia l  
use." 

6 .  TOWAGE 
(-Standard Towage Conditions.) ' 

" 1 .  For the purpose of these Conditions the phrase 
"whilst  towing" s h a l l  be deemed t o  cover t h e  
period commencing when the  t u g  i s  i n  a o s i t i o n  
t o  receive o rde r s  d i r e c t  from t h e  Hirer s 
vesse l  t o  p i ck  up ropes o r  l i n e s ,  o r  when the  
tow rope has  been passed t o  o r  by the  tug, 
whichever i s  t h e  sooner, and ending when the  
f i n a l  o rders  from the  Hirer 's  v e s s e l  to  C a s t  
o f f  ropes o r  l i n e s  have been c a r r i e d  out, o r  
the  tow rope has  been f i n a l l y  s l ipped  and the  
tug is  s a f e l y  c lear  of the v e s s e l ,  whichever 
i s  the  l a t e r ,  Towing i s  any ope ra t ion  i n  
connection with holding, pushing, pu l l ing  o r  
moving the  ship.  

P 

2 .  On the  employment of a tug  t h e  Master and Crew 
thereof become t h e  servants of' and iaent i t ' ied 
w i t h  t h e  Hirer and are under t h e  cont ro l  of 
t he  Hirer o r  h i s  servants o r  agents ,  and anyone 
on board the  Hi rer ' s  vesse l  who may be employed 
and/or paid by t h e  Tugowner s h a l l  be considered 
the  servant of t h e  Hirer.  

3 .  The Tugowner s h a l l  not, w h i l s t  towing, bear o r  
be l iaDle f o r  damage of any desc r ip t ion  done 
by o r  t o  t h e  tug, o r  done by o r  t o  t h e  Hirer 's  
vesse l ,  or for loss of o r  damage t o  anything 
on  board the  H i r e r ' s  vesse l ,  o r  f o r  l o s s  of 
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t h e  tug  o r  the  Hirer's vesse l ,  o r  for any 
personal in jury  o r  l o s s  of' l i f e ,  a r i s i n g  
from any cause, i nc lud ing  negligence a t  any 
t i m e  of the  Tugowner's servants o r  agents,  
unseaworthiness, u n f i t n e s s  o r  breakdown of 
tug ,  i t s  machinery, bo i l e r s ,  towing gear, 
equipment o r  hawsers, lack or f u e l ,  s t o r e s  
o r  speed o r  otherwise,  and the H i r e r  s h a l l  
pay f o r  a l l  l o s s  o r  damage, and personal  
i n j u r y  o r  l o s s  of  l i f e ,  and s h a l l  z l so  

' indemnify t h e  'i'ugowner aga ins t  a l l  consequences 
the reo f ,  and the  Tugowner sha l l  no t ,  wh i l s t  
a t  t h e  request expressed o r  implied of' the 
H i r e r  rendering any serv ice  o ther  t han  towing 
be  he ld  responsible f o r  any damage done to  the  
Hirer's vesse l  and t h e  Hirer  s h a l l  indemnify 
t h e  Tugowner aga ins t  any claim by a t h i r d  
p a r t y  (o the r  than a member of the  crew of the 
tug)  f o r  personal i n j u r y  o r  l o s s  of l i f e .  
Provided tha t  any such l i a b i l i t y  for l o s s  o r  
damage a s  above set o u t  i s  not caused by want 
of reasonable ca re  on t h e  par t  ot' t h e  Tugowner 
t o  make h i s  tugs seaworthy f o r  t he  navigation 
of t he  tugs during t h e  towing o r  o t h e r  services - 
t h e  burden of proof o f  any f a i l u r e  t o  exercise 
such reasonable c a r e  being upon t h e  owner of 
t h e  tow. 

4 .  The Hirer s h a l l  not bear  o r  be l i a b l e  for  any 
l o s s  o r  damage of any descr ip t ion  done by o r  
t o  t h e  tug  otherwise than  whi l s t  towing, a s  
h e r e i n  defined, o r  f o r  l o s s  of  l i f e  o r  injury. 
t o  t h e  crew of' the  tug. Nevertheless nothing 
contained here in  s h a l l  prejudice any claim 
t h e  Tugowner may have i n  Admiralty o r  a t  
Common Law aga ins t  t h e  Hirer. 

5. The Tugowner may s u b s t i t u t e  one t u g  f o r  another 
and may sub-let  t he  work, wholly o r  i n  pa r t ,  
t o  o t h e r  Tugowners who s h a l l  a l s o  have the  
b e n e f i t  of and be bound by these Conditions,  

6 .  The Tugowners w i l l  no t  be responsible for 
t h e  consequences of' War, S t r ikes ,  Lock-outs, 
R io t s ,  C i v i l  Commotions, Disputes o r  Labour 
Disturbances (whether they be p a r t i e s  there to  
o r  no t )  o r  anything done i n  contemplation o r  
fu r the rance  thereof,  o r  delays of' ariy descrip- 
t i o n ,  however caused, including negligence 
of t h e i r  servants o r  agents." 

84 



7. DUCK SERVICES 

(A) LONDON WHARFINGERS CLAUSE 

" A l l  opera t ions  and serv ices ,  inc luding  (without 
pre judice  t o  t n e  gene ra l i t y  of t h e  previous words) 
t h e  stevedoring, handling, storage and trans- 
po r t a t ion  of goods, are unaertaken and performed 
only under t h e  term of the  London Wharfingers' 
Clause, as  follows: 

THE LONDON WHARFINGERS CLAUSE. The rates 
charged o r  quoted by t h e  Company are upon 
t h e  express condi t ion  t h a t  t h e  person 
with whom t h e  Contract i s  made i s  e i t h e r  
t he  owner o r  t n e  authorised agent  of the  
owner of t he  goods and accep t s  t he  terms 
herein contained f o r  himself and a l l  
o the r  i n t e r e s t e d  p a r t i e s ,  ( h e r e i n a f t e r  
ca l l ed  " the  Customer"). The terms of 
t h i s  Clause s h a l l  apply t o  and be deemed 
t o  form p a r t  of t he  cont rac t  between the 
Company and t h e  Customer. The Company s h a l l  
not be l i a b l e  f o r  l o s s ,  de ten t ion ,  delay, 
mis-delivery o r  damage of o r  t o  o r  i n  connec- 
t i o n  with t h e  goods (however conveyed), 
howsoever and whensoever caused and of what 
kind soever whether o r  not such l o s s ,  deten- 
t i on ,  delay,  mis-delivery o r  damage i s  the  
r e s u l t  of any ac t ,  neglect o r  de fau l t  of 
t h e  Company o r  i t s  servants o r  of others 
f o r  whom i t  may be  responsible,  and even 
tnough such lo s s ,  detention, de lay ,  m i s -  
de l ivery  o r  damage i s  caused by unf i tness  
o r  unseaworthiness of any l i g h t e r  o r  tug 
on loading o r  a t  t he  commencement of' the 
t r a n s i t  o r  a t  any o ther  t i m e ,  o r  by 
f a i l u r e  t o  c o l l e c t  the  goods and even 
though any l i g h t e r  carrying t h e  goods may 
have deviated o r  departed from t h e  intended 
t r a n s i t ,  and though the goods may have been 
loaded i n  a l i g h t e r  with o t h e r  goods. 
Provided never the less  t h a t  t h e  Company s h a l l  
be l i a b l e  i o  respec t  of l o s s  by p i l fe rage  o r  
t h e f t  of goods wh i l s t  on board l i g h t e r  i n  
course of t r a n s i t ,  but such l i a b i l i t y  s h a l l  
not i n  any circumstances whatever exceed t h e  
amount t h a t  may be i n  f a c t  recoverable from 
the  owner of such vesse l .  The Company s h a l l  
be e n t i t l e d  t o  employ o r  c o n t r a c t  with 
tug-owners , lightermen and o t h e r  persons of 
every kind t o  perform any p a r t  o r  pa r t s  of 
t h e  se rv ices  t o  be rendered unaer  o r  i n  
connection with t h e  cont rac t  w i tn  the Customer 
and such tug-owners, lightermen and other 
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persons s h a l l  have no g rea t e r  l i a b i l i t y  
t o  the  Customer than  t h a t  which t h e  
Company has t o  such Customer hereunder. 
The t e r m  "Company" includes company, 
person o r  f i rm a s  t h e  case may be; and 
t h e  term "Lighter" includes l i g h t e r ,  
barge o r  o the r  vessel, and the  term 
"Lightermen" inc ludes  t h e  owners o r  u se r s  
t he reo f .  The Company s h a l l  nave a general 
a s  w e l l  a s  a p a r t i c u l a r  l i e n  on a l l  goods 
f o r  unpaid accounts.  

The Customer s h a l l  re-imburse t h e  Company 
i n  respec t  of any expenses incur red  by the 
Company pursuant t o  s t a t u t e  o r  common law 
and a r i s i n g  from o r  i n  connection wi th  the 
goods .It 

(B) LONDON LIGHTERAGE CLAUSE 

"The rates charged by u s  a r e  f o r  conveyance 
only,  and a r e  exc lus ive  of dock dues ,  
demurrage disbursements, o r  o t h e r  charges. 
They are quoted upon the  express condi t ion 
t h a t  t h e  person wi th  whom any c o n t r a c t  i s  
made i s  e i t h e r  t n e  owner o r  au tho r i sed  agent 
of the owner ot' the  goods intended t o  be 
c a r r i e d ,  and accep t s  both f o r  himselt '  and 
for a l l  o ther  p a r t i e s  i n t e re s t ed  i n  such 
goods t he  terms and condi t ions  h e r e i n  
contained. The goods a r e  ca r r i ed  on ly  a t  . 

Owners' and/or Customers' r i sk ,  except ing 
l o s s  a r i s i n g  from p i l f e rage  and t h e f t  of' 
goods on board t h e  barge w h i l s t  i n  course 
of t r a n s i t ,  l i a b i l i t y  f o r  such l o s s  or 
damage being l imi t ed  a t  our opt ion  t o  240 
p e r  package o r  u n i t  or t o  2100 p e r  ton .  
Save a s  a foresa id  w e  w i l l  not be l i a b l e  
f o r  any l o s s  of o r  damage t o  goods en t rus ted  
t o  u s  f o r  l i gh te rage  or  fo r  any lo s s  damage 
o r  expense occasioned t o  the  Owners of  the 
goods o r  t o  t n e  Customers, howsoever, 
whensoever, o r  wheresoever such l o s s  damage 
o r  expense be occasioned, and whether o r  not 
such l o s s  damage or expense be occasioned 
by unseaworthiness of c r a f t  o r  by any 
negligence, wrongful a c t ,  o r  d e f a u l t  of our 
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servants o r  agents ,  o r  o t h e r  persons f o r  
whose ac ts  we might otherwise be  l i ab le ,  
o r  be occasioned by any delay or  f a i l u r e  
i n  c o l l e c t i n g  car ry ing  o r  de l ive r ing  the  
goods and although the  barge f o r  any 
reason may have deviated o r  departed from 
t h e  intended t r a n s i t  with t h e  goods and 
although t h e  goods may have been loaded 
i n  the barge with o tner  goods; provided 
always t h a t  t h e  foregoing exemption 
excluding u s  from any l i a b i l i t y  a r i s i n g  
from unseaworthiness of c ra f t  s h a l l  not 
apply un le s s  we are able t o  e s t a b l i s h  
t h a t  we have not  knowingly o r  reckless ly  
supplied an  unseaworthy barge f o r  the 
se rv ice  a t  t h e  t i m e  of the  Commencement 
of the  voyage t o  the sh ip  wharf o r  quay 
t o  load. we w i l l  not be l i a b l e  t o  
cont r ibu te  i n  genera l  average. W e  w i l l  
not be respons ib le  f o r  any consequences 
a r i s i n g  from s t r i k e s ,  lock-outs, o r  
o ther  labour  d i f f i c u l t i e s .  W e  are t o  be 
a t  l i b e r t y  t o  employ any l i g h t e r  tug  o r  
vessel belonging t o  o ther  owners o r  t o  
suble t  the whole o r  any po r t ion  of t he  
of’ the con t r ac t ,  and i n  e i t h e r ’ e v e n t  the 
above terms and conditions s h a l l  apply t o  such 
employment o r  sub le t t i ng  and s h a l l  be 
deemed t o  have been agreed t o  between 
t h e  goods Owner o r  Customer and such other 
Owners o r  Sub-cont r ac to r s  .It 

8. POST OFFlCE TELECOMMUNICATIONS 
(Ext rac t  from Standard Terms and Conditions.) 

“The Post Off ice  s h a l l  not be l i ab le  t o  the  Subscr iber  
f o r  o r  on account of o r  i n  respec t  of any lo s s  o r  
damage suf fered  by reason of 

(a )  any f a i l u r e  t o  provide, o r  delay i n  
providing, unaer t h i s  Agreement, 
telecommunication serv ice ,  any 
equipment o r  apparatus, o r  ally service 
a n c i l l a r y  thereto.  



any f a i l u r e ,  i n t e r rup t ion ,  
suspension o r  r e s t r i c t i o n  of 
telecommunication service o r  a 
serv ice  a n c i l l a r y  there to ,  
provided under t h i s  Agreement. 

any delay of', o r  f a u l t  i n ,  
communication by means 01 tele- 
communication se rv ice  provided 
under t h i s  Agreement. 

any e r r o r  i n ,  o r  omission from, 
a d i rec tory  f o r  use  i n  connec- 
t i o n  with such telecommunication 
service.  

The Subscr iber  s h a l l  no t  be e n t i t l e d  t o  any 
abatement oi' r e n t a l  i n  connection with any 
of  t h e  mat ters  aforesaid.1' 
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APPENDIX D 
1 The Doctrine of Fundamental Breach 

1 .  This  Appendix i s  concerned pr imar i ly  with English 
l a w .  
recognised a doctrine of ' t o t a l  breach' r e s u l t i n g  from a 
'congeries of defec ts ' .  Moreover, t h e  opinions expressed 
i n  the  House of Lords i n  t h e  Suisse At l an t i sue  Case 
would have very strong persuasive au tho r i ty  i n  any S c o t t i s h  
case which ra i sed  t h e  same problems as  those  which were 
considered in t h a t  case. However, t he  S c o t t i s h  Courts were 
not concerned with t h e  now discred i ted  doc t r ine  of 
'fundamental term', nor do they recognise t h e  dichotomy of  
'conditions '  and 'warran t ies '  i n  t he  Engl ish sense. It 
cannot s a f e l y  be assumed t h a t  Scot t i sh  Cour t s  would accept  
c e r t a i n  recent  formulations by the  Court ,of Appeal i n  
England of t he  l a w  of fundamental breach. 

.Is f a r  back as  Pol lock & CO v. MacraeY2 Scots law 

3 

~ 4: Before Su i s se  Atlantique 

2. The doc t r ine  of fundamental breach i s  a r e l a t i v e l y  
modern development. The growth a f t e r  t h e  F i r s t  World War 
of standard form con t rac t s ,  o r  con t r ac t s  of adhesion as  
they are sometimes c a l l e d ,  l ed  the c o u r t s  i n t o  devising 
techniques t o  pro tec t  t h e  weaker par ty  from t h e  un fa i r  
enforcement of exemption clauses.  The s t r i c t  appl ica t ion  
of t h e  cont ra  proferentem ru le  i n  construing the  terms of 
a con t r ac t  achieved t h i s  end where a c l ause  contained 
words capable of bear ing a narrow cons t ruc t ion .  But the 
ru l e  c l e a r l y  had i ts  l imi t a t ions :  i f  t h e  c l ause  was 

3. Suisse  At l an t i  u e  Soc ie t e  d'Arrnement Maritime S.A. v .  
N.V. Rotterdam&he Kolen Centrale [ 19671 1 A.C. 361. 
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unambiguous and all-embracing, a s  has been suggested of 
t he  c lause  i n  the  case of L'Estrange v. G r a ~ c o b , ~  the  
cour t  was deprived of t he  power t o  exerc ise  con t ro l  by 
t h i s  method. An add i t iona l  and less restricted method 
had t o  be devised. 

3.  The doct r ine  of fundamental breach (and  i t s  twin 
concept, breach of a fundamental term)5 would appear t o  
have evolved from two main streams of au tho r i ty :  

(a)  t h e  r u l e s  app l i cab le  t o  devia t ion  
cases i n  con t r ac t s  of carriage of 
goods; 

6 (b)  t h e  rule i n  Gibaud's case. 

(a )  Deviation 

A s  a r e s u l t  of a number of cases covering a period 
of 100 yea r s  t he  p r i n c i p l e  had been e s t ab l i shed  
t h a t  any un jus t i f i ed  depar ture  from t h e  agreed or 
customary route  deprived t h e  carr ier  of t h e  benef i t  
of any spec ia l  terms, including exemption clauses, 
contained i n  the  con t r ac t  of affreightment.  
Furthermore there  was au tho r i ty  a t  one t ime f o r  
t h e  proposi t ion t h a t  dev ia t ion  ipso facto termin- 
a t e d  t h e  cont rac t  of carriage. I n  Hain S.S. Co.Ltd. 
v. Tate & Lyle  Ltd.7 however, a case involving 
c a r r i a g e  of goods by sea, the  House of  Lords s e t t l e d  
t h e  law by holding t h a t  devia t ion  amounted t o  a 
breach of condition; as  such i t  did not  automati- 
c a l l y  terminate t h e  c o n t r a c t  but merely gave the  

4. [I9341 2 K.B. 394 .  

5. I n  t h e  Su i s se  Atlantique case only Viscount Dilhorne 
and Lord Upjohn drew a d i s t i n c t i o n  between t h e  two 
concepts. 

6. Gibaud v. Great Eastern Ry.Co. [1921] 2 K . B .  426. 

7 .  [I9361 2 A l l .  E . R .  597. 
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cha r t e re r s  the  r i g h t  t o  t r e a t  t he  cont rac t  a t  an 
end, a r igh t  which could be l o s t  by waiver. If 
the  cha r t e re r s  e l ec t ed  t o  t r e a t  themselves a s  
discharged from f u r t h e r  performance, the  shipowner 
could not claim t h e  benef i t  of any s t ipu la t ions  
i n  the  cont rac t  which were intended only t o  apply 
i f  he  adhered t o  t h e  agreed route. A s ign i f icant  
aspec t  of the case  i s  tha t  Lord Atk in  and Lord Wright 
described devia t ion  as a "fundamental breach"; and 
Lord Wright and Lord Maugham spoke of it being 
It a fundamental condition of the  cont rac t"  t ha t  t h e  
ves se l  should fo l low the  cont rac t  route .  

(b) The Gibaud ru l e  

The ru l e  was s t a t e d  by Scrutton L . J .  i n  t h i s  case 
a s  follows: 8 

"The p r inc ip l e  i s  well  known,' . . . t ha t  i f  you 
undertake t o  do a thing i n  a c e r t a i n  way, o r  
t o  keep a th ing  i n  a c e r t a i n  p lace ,  with c e r t a i n  
conditions pro tec t ing  i t  and have broken t h e  
cont rac t  by not doing the  t h i n g  contracted 
f o r  i n  the  way contracted ?or, o r  not keeping 
the  a r t i c l e  i n  the  place i n  which you have 
contracted t o  keep i t ,  you cannot re ly  on 
the  conditions,  which were only  intended t o  
pro tec t  you i f  you car r ied  ou t  the contract  
i n  the  way i n  which you had contracted to  
do it." 

Altho'ugh looked a t  i n  one way the  r u l e  s ta ted  a 
pr inc ip le  of i n t e rp re t a t ion ,  looked a t  i n  another way 
i t  could be regarded a s  drawing a l i n e  beyond which 
exemption c l auses  would not be allowed to  operate. 
It was i n  the l a t t e r  form tha t  t he  r u l e  was 

8. Op. c i t .  (n.6 above) a t  p. 435. 



developed by t h e  cour t s .  Lord Greene M.R. 
re-expressed the  p r inc ip l e  i n  Alderslade v. 
Hendon Laundry Ltd.' where he sa id :  

' I . .  ..a l imi t a t ion  c l a u s e  of t h i s  
kind only app l i e s  where the dainage 
i n  respect of wh ich  the  l imi t a t ion  
c l ause  i s  opera t ive  takes place 
w i t h i n  the four co rne r s  of t h e  cont rac t . "  

Such an approach envisaged a concept t h a t  every 
con t r ac t  contained a "core" o r  ttfundamental 
ob l iga t ion"  from t h e  performance of which no 
exemption c l ause  could give protection. 

4. The special  meaning which came to be attached t o  
t h e  terms ttfundamental breach" andttfundamental term" arose 
o u t  of three dec i s ions  of Devlin J. 

10 ( i )  I n  Chandris v. Isbrandtsen-Moller Co. Inc., 
a case involving the  shipment of dangerous 
cargo i n  breach of con t r ac t ,  he c i t ed  Hain 
v. Tate  & Lyle and referred t o  breach of 
"some fundamental or basic condi t ion  of the  
c o n t r a c t  such a s  is involved, f o r  example, . 

i n  a devia t ion  from t h e  cont rac t  voyagetr, 
descr ibing devia t ion  as Ira fundamental breach 
going t o  t h e  root of t h e  contract". Later i n  
h i s  judgment, he spoke of a fundamental 
o b l i g a t i o n  as  Ita cond i t ion  going t o  t h e  root 
of the  cont rac t ,  t h e  breach of which en t i t l ed  
t h e  owner t o  rescind". 

9. [1945] K . B .  189, 192. 

10. [1951] 1 K . B .  240. 
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( i i )  

( i i i )  

I .  

, ' .  

I n  the l a t e r  case ot' Alexander v.  Railway 
Executive" once again r e l y i n g  on Hain v. 
Tate & Lyle he described t h e  act  of a ba i lee  
i n  allowing unauthorised access t o  bailed 
goods a s  *'a fundamental breach!' and a s  a 
"breach of a fundamental t e r m " ,  the  e f fec t  o f  
which was t h a t ,  unless  or  u n t i l  the  aggrieved 
party e l e c t e d  t o  aff i rm it, t h e  special  terms 
of the c o n t r a c t  ( including t h e  exemption 
clauses) could not be r e l i e d  upon by the p a r t y  
i n  breach. By t h i s  time, t h e  term "fundamental 
breach" was used t o  cover not  only deviat ion 
i n  cont rac ts  of car r iage  but  analogous breaches 
i n  other  types  of bailment. 

F ina l ly  i n  Smeaton Hanscomb v. Sassoon I. S e t t v  
Son & Co. (No.1),12 a case which concerned t h e  
s a l e  by descr ip t ion  of round mahogany logs of 
given spec i f ica t ions ,  Devlin J ,  giving judgment 
on the quest ion whether the  buyer 's  claim w a s  
barred by t h e  time l i m i t  c l a u s e  i n  the c o n t r a c t ,  
said:  

"It i s  no doubt a p r i n c i p l e  of construct ion 
t h a t  exceptions a r e  t o  be construed a s  not  
being appl icable  for t h e  protect ion of 
those for whose benef i t  they a r e  i n s e r t e d  
i f  the  beneficiary has committed a breach 
of a fundamental term of t h e  contract ;  
and t h a t  a clause requi r ing  the claim t o  
be brought within a s p e c i f i e d  period is 
an except ion f o r  t h i s  purpose... I do 
not th ink  t h a t  what is  a fundamental term 
has ever  been closely defined. It must 
be something, I think, narrower than a 
condi t ion of the  cont rac t ,  f o r  it would 
be l i m i t i n g  the  exceptions too  much t o  
say t h a t  they applied only t o  breaches of 
warranty. It  is, I th ink ,  something which 
under l ies  the whole c o n t r a c t  so t h a t ,  if 
i t  is  not  complied with,  t h e  performance 

1 1 .  [1951] 2 K.B. 882. 

12. [I9531 1 .  W.L.R. 1468, 1470. 
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becomes something t o t a l l y  d i f f e r e n t  
from t h a t  which the  con t r ac t  contem- 
p la tes .  

The concept a s  h e r e  enunciated, though expressed 
as being the  app l i ca t ion  of a p r i n c i p l e  of 
cons t ruc t ion ,  i n  effect amounted t o  a n  app l i ca t ion  
of a r u l e  of law. 

5. 
sought t o  e s t a b l i s h  fundamental breach a s  a single uni f ied  
p r inc ip l e  when he said: 

I n  Karsales (Harrow) Ltd.  v. Wallis,13 Denning L . J .  

"Notwithstanding ear l ier  cases which might suggest 
t h e  cont ra ry ,  it is now s e t t l e d  t h a t  exempting 
c l auses  of t h i s  kind, no matter how widely they 
are expressed, only ava i l  t h e  party when he is  
ca r ry ing  out  h i s  c o n t r a c t  i n  i t s  e s s e n t i a l  respects. 
H e  i s  not  allowed t o  use  them as a cover  f o r  m i s -  
conduct or ind i f fe rence  or t o  enable him to  turn 
a b l ind  eye t o  h i s  ob l iga t ions .  They do not ava i l  
him when he  i s  g u i l t y  of breach which goes t o  the 
very roo t  of t h e  con t r ac t .  It is  necessary to  
look a t  t h e  cont rac t  a p a r t  from the  exempting 
c l auses  and see what a re  t h e  tencs, e x p r e s s  o r  
implied, which impose a n  obl iga t ion  on t h e  party. 
I f  he  h a s  been g u i l t y  of a breach of t hose  obli- 
g a t i o n s  i n  a respect which goes t o  t h e  very root 
of t h e  con t r ac t ,  he cannot r e ly  on t h e  exempting 
clauses. . ,  The p r i n c i p l e  i s  sometimes s a i d  to  be. 
t h a t  a pa r ty  cannot r e l y  on an exempting c lause  
when h e  d e l i v e r s  some t h i n g  ' d i f f e ren t  i n  kind' 
from t h a t  contracted for  o r  has broken a 
'fundamental term' o r  a 'fundamental con t r ac tua l  
ob l iga t ion ' .  However, I th ink  t h a t  t h e s e  are a l l  
comprehended by the  gene ra l  p r inc ip le  t h a t  a 
breach which goes t o  t h e  roo t  of t h e  c o n t r a c t  
d i s e n t i t l e s  t h a t  par ty  from relying on t h e  exempting 
c lause .  I t  

By 1965 it  appeared t h a t  t h e r e  was a ru le  of law tha t  a 

par ty  who had been g u i l t y  of a fundamental breach of con t r ac t  
could not r e l y  on an exemption c l ause  in se r t ed  i n  the 
con t r ac t  t o  p ro tec t  him. 

13. [1956] 1 W.L.R. 936, 940. 
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- B: Su i s se  Atlantique 

6. The House of Lords dec is ive ly  r e j e c t e d  t h e  p r inc ip l e  
of law enunciated by Lord Denning and Lord Devlin tha t ,  
however t h e  exclusion c l ause  w a s  expressed, it could no t  
p ro tec t  a par ty  i n  fundamental breach of cont rac t .  Their  
Lordships reverted t o  t h e  judgment of t h e  House i n  Hain v. 
Tate & Lyle, and he ld  t h a t  t he re  w a s  no doc t r ine  O f  funda- 
mental breach with s p e c i a l  ru l e s ,  and t h a t  t he  general  
p r inc ip l e s  of con t r ac t  applied: 
case, t h e  innocent pa r ty  affirmed the  con t r ac t ,  it remained 
i n  force together with its spec ia l  terms, and it became a 
matter  of t h e  t r u e  construct ion of t h e  con t r ac t  whether a n  
exemption clause appl ied  t o  the  breach. They approved, 
however, t he  dictum of Pearson L . J .  i n  U.G.S. Finance Ltd.  
v .  National Mortgage Bank of Greece'' t h a t  "there is a 
r u l e  of cons t ruc t ion  t h a t  normally an except ion or 
exclusion c lause  o r  similar provision i n  a cont rac t  should 
be construed a s  not applying t o  a s i t u a t i o n  created by a 
fundamental breach of con t r ac t  . I 1  Though t h e i r  Lordships 
agreed t h a t  i t  was gene ra l ly  reasonable t o  suppose t h a t  
ne i the r  par ty  had i n  contemplation a breach which. went t o  
the  root  of t he  con t r ac t ,  they did not exclude the possi-  
b i l i t y  of an exemption c l ause  being devised which could 
not be r e s t r i c t e d  by applying the  o rd ina ry  pr inc ip les  of 
Construction and which would apply a t  l ea s t  t o  some cases 
of fundaniental breach. A t  the  same t i m e  Lord Reid and 
Lord Upjohn affirmed t h e  pr inc ip le ,  f o r  which there was 
au tho r i ty  i n  the  dev ia t ion  cases r e l a t i n g  t o  carriage of 
goods'by sea, t h a t  i f  t h e r e  is a fundamental breach i n  
respec t  of which t h e  innocent party dec l ines  t o  exerc ise  
h i s  r i g h t  of waiver, t h e  con t r ac t  i s  a t  an  end, and t h e  
g u i l t y  pa r ty  cannot r e l y  on any spec ia l  terms i n  t h e  
cont rac t .  

14. 

i f ,  as i n  t h e  i n s t a n t  

[I9641 1 Lloyd's Rep. 446, 453. 
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- C: A f t e r  Su isse  At lan t ique  

7. ( i )  I n  Harbut t ' s  "P la s t i c ine"  L t d .  v. Wayne Tank 
and Pump Co.  Ltd,," Lord Denning M.R. 
referred t o  t h e  p r inc ip l e  enunciated by Lord 
R e i d  and Lord Upjohn t h a t  where a n  innocent 
pa r ty  e lects  t o  treat  a fundamental breach of 
con t rac t  a s  having discharged him from fu r the r  
performance, t he  g u i l t y  par ty  i s  d i s e n t i t l e d  
from re ly ing  on an exemption c lause  i n  respect 
of the  breach; and h e  extended and appl ied  
t h i s  p r inc ip l e  t o  t h e  fac ts  of t h e  i n s t a n t  
case where a s  a r e s u l t  of the  defendant 's  
fundamental breach t h e  cont rac t  was automatic- 
a l l y  a t  an  end without  t h e  innocent pa r ty  
having a n  e lec t ion .  The Suisse Atlant ique case, 
he s a i d ,  "affirms the long l i n e  of cases i n  t h i s  

cou r t  t h a t  when one pa r ty  h a s  been g u i l t y  of a 
fundamental breach of t h e  cont rac t ,  t h a t  i s ,  a 
breach which goes t o  t h e  very root  of it, and the  
o t h e r  s i d e  accepts  i t ,  so t h a t  t h e  con t r ac t  
comes t o  an  end - or i f  i t  comes t o  a n  end any- 
way by reason of t h e  breach - then the g u i l t y  
pa r ty  cannot r e ly  on a n  exception or l imi t a t ion  
c l ause  t o  escape from h i s  l i a b i l i t y  for the 
breach". Accepting t h a t  it was a matter of 
cons t ruc t ion  whether a g u i l t y  par ty  could re ly  
on a n  exception c l ause  where the innocent  party 
affirmed the  con t r ac t ,  Lord Denning c i t e d  Lord 
R e i d  t o  t he  e f f e c t  t h a t  t he  cour t s  might r e j ec t ,  
a s  a matter  of cons t ruc t ion ,  even t h e  widest  
exemption clause i f  i t  "would lead t o  a n  absurdity 
o r  because i t  would defeat  the main o b j e c t  of t he  

' 5 -  [I9701 1 Q.B. 447. 
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cont rac t ,  o r  perhaps f o r  o t h e r  reasons. And 
where some l i m i t  must be read i n t o  the  c lause  
it i s  genera l ly  reasonable t o  draw the  l i n e  
a t  fundamental breaches." 

16 
( i i )  I n  Farnworth Finance F a c i l i t i e s  v. Attrvde, 

a case involving the  h i r e  purchase of a 
motor-cycle which because of a large number 
of de fec t s  w a s  unroadworthy, t h e  Court of 
Appeal appl ied t h e  l a w  which they had l a i d  
down i n  t h e  Harbutt 's  "P las t ic ine"  case. 
The cour t  concluded tha t  t h e  d e f e c t s  Of' t he  
machine amounted t o  fundamental breaches of 

' cont rac t  and t h a t  since the h i r e r  had not 
affirmed t h e  cont rac t ,  t he  f inance  company 
w a s  d i s e n t i t l e d  from re ly ing  on the  exemption 
clauses.  I n  saying t h a t  the first thing t o  
do w a s  t o  construe'  the"contract, Lord Denning M.R. 
re fe r red  t o  t h e  proposit ion of Pearson L . J .  
i n  t he  U.G.S. Finance Ltd. case which' was 
approved by tile House of' Lords i n  the Suisse' 
Atlantique case, and sa id  I!... w e  must see . 
i ~ f  there w a s  a fundamental breach of cont rac t .  
I f  there  w a s ,  then. the  exempting condition 
should not be 'construed as  applying t o  it." 

8. It appeared a s  a r e s u l t  of these dec is ions  of t he  
Court of Appeal t h a t  fundamental breach might $be summarised 
i n  t h e  following proposit ions:-  

(a )  Where one p a r t y  has  been g u i l t y  of' a ' 

fundamental breach of con t rac t  i.e. a breach 
which goes*'bo t h e  root of i t ,  then, i f  
e i t h e r  ( i )  t h e  innocent pa r ty  e lec ts  t o  

t r ea t  the  con t r ac t  a t  an end, ' , .  

or ( i i )  t h e  breach automatical ly  brings 
t h e  cont rac t  t o  a n  end, 

Ib. [I9701 1 W.L.R. 1053. 
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t h e  g u i l t y  par ty  cannot re ly  on any exemption 
or l imi t a t ion  c l ause  t o  escape 1 i a D i l i t y  for 
t he  breach. 

(b)  Where one par ty  h a s  been g u i l t y  ot' a funda- 
mental breach 01' c o n t r a c t ,  then, i f  t he  
innocent par ty  w i t h  knowledge of t h e  f a c t s  
e lec ts  to  t rea t  t h e  cont rac t  as  s t i l l  
subs i s t ing ,  it is a matter of cons t ruc t ion  
whether  t h e  exemption clause a p p l i e s  t o  the 
breach. But, normally an exemption c l ause  is 
not t o  be ConstNed as applying to  a funda- 
mental breacn of con t r ac t .  17 

9. T h i s  formulation ot' t h e  doc t r ine  inco rpora t e s  both 
t h e  devia t ion  r u l e  and t h e  Gibaud r u l e  w h i c h  a s  l a i d  down 
by the  House of Lords i n  S u i s s e  At lan t iaue  are  both t rue  
r u l e s  of cons t ruc t ion ;  they are based on t h e  view tha t  the  
p a r t i e s  could no t  have intended the  exception c l a u s e  t o  
apply i n  t h e  circumstances which have occurred. However 
a s  in t e rp re t ed  by t h e  Court ot' Appeal i n  Harbutt" and i n  
Farnworth t h e  doc t r ine  goes considerably f u r t h e r :  even 
though t h e  c l ause  w a s  intended t o  apply, i t  does not do so 
because fundamental breach has  brought the contract t o  an 
end. Such a n  in t e rp re t a t ion ,  as h a s  o f t en  been pointed 
o u t ,  c o n f l i c t s  w i th  t h e  genera l  f i r inc ip les  ot' t h e  l a w  of 
con t r ac t  s ince  breach only te rmina tes  t h e  c o n t r a c t  f o r  the  
fu tu re  and does not d i s e n t i t l e  t he  p a r t i e s  f r o m  re ly ing  on 
c l auses  (e.g. an  a r b i t r a t i o n  c l ause )  i n  re la t ion to  events 
occurring before  termination. Despite t h e  d e c i s i o n  of' the  

17. T h i s  is probably over simplit ' ied. For a more elaborate 

18. For criticisms of t h i s  dec i s ion  see (1970) 33 M.L.R.  

formulation see (1970) 86 L . Q . R .  513 a t  523. 

441; (1970) 86 L.Q.R. 513; [I9701 C.L.J. 189 and 221; 
(1970) 67 L . S .  Gazette 721. 



House of Lords i n  Su i s se  Atlantique,  t h e  pr inc ip le  
propounded by Lord Denning i n  Karsales v. Wallis appears  
t o  have been r e susc i t a t ed .  A s  t he  learned  ed i to r  Of 

Ch i t tv  on Contracts points out: 

, . .. Itthe un ive r sa l i t y  of' 

19 

i s  open t o  c e r t a i n  objections.  I n  the  f i r s t  
place,  t h e  exemption clause may i t s e l f  purport 
t o  exclude t h e  r i g h t  t o  t r e a t  t h e  cont rac t  as  
discharged. Secondly, what might otherwise be 
a breach of con t r ac t  may not i n  fact  be a breach 
by reason of the  operation of t h e  exemption 
c lause  Indeed, i n  h i s  speech, Lord Wilberforce 
said:26 'An ac t  which, apa r t  from t h e  exceptions 
c lause ,  might be a breach s u f f i c i e n t l y  ser ious  
t o  j u s t i f y  r e f u s a l  of f u r t h e r  performance, may 
be reduced i n  e f f e c t ,  o r  made not  a breach a t  
a l l ,  by the  terms of t he  clause. '  Thirdly, 
desp i t e  t h e  fac t  t h a t  one pa r ty  h a s  e lec ted  t o  
t rea t  himself as' discharged, t h e  cont rac t  does 
not  necessar i ly  cease t o  e x i s t ,  and may remain - 
al ive f o r  c e r t a i n  purposes, such as  t h e  assessment 
of damages o r  t h e  opera t ion  of a n  a r b i t r a t i o n  
c lause  .It' 

- D: The doc t r ine  a s  a method of' c o n t r o l  of exemption c lauses .  

10. A t  one t i m e  ' there  was a tendency i n  the  cour t s ,  when 
deciding whether t h e  breach of' con t r ac t  which had occurred 
e n t i t l e d  t h e  innocent par ty  to  t rea t '  himself a s  discharged, 
t o  look mainly a t  t h e  qua l i t y  o f  t he  term and t o  ca tegor i se  
it as  e i ther  a "condition" o r  a ranty" . The importance 
of t h i s  d i f f i c u l t  dichotomy of' CO t i o n s  and warrant ies  
h a s  for tuna te ly  been reduced a s  a r e s u l t  of t h ~ e  d e c i s i o n  of 
t h e  Court o f  Appeal i n  Hong Kong F i r  Shipping Co. Ltd. v. 
Kawasaki Kisen Kaisha Ltd. :'which e i t a b l i s h e d  the  ,p r inc ip le  
t h a t ,  un less  t he  t e r m  i n  question w a s  one which s t a t u t e  or 
case law had dec lared  t o  be a condi t ion  o r  unless t h e  

19. 23rd Edi t ionvolume I paragraph 738. 

20. Suisse At lan t ique  case ( see  n. 3 above) a t  p.431E. 

21. [I9621 2 Q.B. 26. 
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cont rac t  expressly provided t h a t  i n  the  event of a breach 
of a p a r t i c u l a r  t e r m  the  innocent par ty  was e n t i t l e d  to  
t r e a t  himself as  discharged, the  Court should not  categorise  
terms in to  condi t ions  and warran t ies ,  but should consider 
t h e  r e s u l t s  of the  breach r a t h e r  than the q u a l i t y  of the 
t e r m  breached i n  deciding whether t h e  victim of' the  breach 
had a r i g h t  t o  b r i n g  the cont rac t  t o  an end. 

1 1 .  The doc t r ine  of fundamental breach has, however, added 
a f u r t h e r  complication. It now seems tha t  there i s  a three- 
f o l d  d is t inc t ion :  t h a t  between ( a )  breaches of warrant ies ,  
(b) breaches of' condi t ion and ( c )  fundamental breaches. It 
appears t h a t  a n  exemption c lause  has t o  be construed to  see 
whether it a p p l i e s  only to  (a )  o r  a l s o  to  (b) , or t o  (c) a s  
w e l l .  However even i f  on i ts  t r u e  construct ion the  Clause 
a p p l i e s  t o  ( c )  , i t  cannot be relied on i f '  t he  fundamental 
breacn has brought t h e  contract  to an  end. Furthermore a 
combination of' var ious  breaches of  warranties o r  conditions 
may e leva te  them t o  the  category of' fundamental breaches. 
Lord Denning M.R. appl ied t h i s  approach i n  Harbut t  and i n  
Farnworth. I n  the l a t t e r  case he  he ld  tha t  not  on ly  d i d  
t h e  defec ts  i n  t h e  machine amount t o  breaches of the  implied 
terns of t h e  c o n t r a c t ,  but a l s o ,  c i t ing  Lord h n e d i n  i n  
Pollock & Co. v. MacCrae & Co.:2 tha t  there was "such a 
congeries  of' defects" a s  t o  amount t o  a fundamental breacn 
of contract .  T h i s  was a l s o  t h e  approach advocated by 

23 Holdroyd Pearce L.J .  i n  Yeoman C r e d i t  Ltd.  v. m. 
12. 
some w r i t e r s  welcome a s  giving a f l e x i b l e  d i s c r e t i o n  to  the 
cour t s )  demarcation problems a r i s e  i n  i t s  appl ica t ion .  It 
i s  d i f f i c u l t  t o  see  how the doc t r ine  i n  its modern form 
would be appl ied t o  the  c o n t r a s t i n g  cases  of' Alexander v. 

Quite apar t  from the uncer ta in ty  of t h e  d o c t r i n e  (which 

22 .  Op. c i t . (n .2  above). 

23. [I9621 2 Q.B. 508. 
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Railway Executive24 and Hol l ins  v. J. Davy Ltd.25 
cases involved a con t r ac t  of bailment; i n  both cases  t h e  
p l a i n t i f f  ' s goods w e r e  l o s t  through t h e  defendants' 
negligence; and i n  both cases t h e  a p p l i c a b i l i t y  Of a s i m i l a r  
exemption clause w a s  i n  issue.  I n  t h e  former case it was 
held t h a t  t h e  doc t r ine  operated so a s  t o  prevent t h e  defen- 
dan t s  r e ly ing  on the  exemption c lause ,  whereas i n  t h e  
l a t t e r  case it was he ld  t h a t  the  breach was not so funda- 
mental a s  t o  preclude re l iance  on t h e  c lause .  Cases such 
a s  these  i l l u s t r a t e  t h e  " h i t  and m i s s "  a spec t  of t h e  
doc t r ine  which makes i t  such an unsa t i s f ac to ry  method of 
con t ro l  of exemption c lauses .  A s  Lord Reid pointed o u t  i n  
the  Su i s se  Atlantique case26 "it does not seem t o  me t o  be  
s a t i s f a c t o r y  t h a t  t h e  dec is ion  must always go one way i f ,  

e.g., de fec t s  i n  a car o r  o ther  goods are j u s t  s u f f i c i e n t  
t o  make a breach of con t r ac t  a funaamental breach but must 
always go the  o the r  way i f  the  de fec t s  f a l l  j u s t  s h o r t  of 
that', 

13. I n  Kenyon,Son & Craven Ltd. v. Baxter Hoare & 

Donaldson J. considered the  decision of t h e  House of Lords 
i n  Su i s se  Atlantique a s  in t e rp re t ed  by t h e  Court of Appeal 
i n  Harbutt and Farnworth. Saying t h a t  t he  in te r - re la t ionship  
between those th ree  cases w a s  not f r e e  from d i f f i c u l t y ,  he 
based h i s  judgment on t h e  dictum of Lord Wilberforce i n  Suisse 
Atlantique28 t h a t  a fundamental breach of' contract  denotes  
---- "two qu i t e  d i f f e r e n t  things,  namely, 

Both 

( i )  a performance t o t a l l y  d i f f e r e n t  from t h a t  
which t h e  con t r ac t  contemplates , 

24. Op. c i t .  (n.11 above). 

25. [I9631 1 Q . B .  844. 

26. Op. c i t . (n .3  above) a t  p. 406. 

27. [ I9711 1 W.L.R. 519. 

28. Op. c i t . (n .3  above) a t  p. 431. 
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( i i )  a breach of con t r ac t  more ser ious  than  
one which would e n t i t l e  t he  o the r  p a r t y  
merely t o  damages and which ( a t  l e a s t )  
would e n t i t l e  h i m  t o  r e fuse  performance 
or f u r t h e r  performance under the  con t r ac t  . I t  

I n t o  t h e  f irst  category h e  placed "deviation casestf, the  
word "deviation" having a wider meaning than i n  t h e  mari- 
t i m e  sense. A s  he understood S u i s s e  Atlantique i t  was 
only i n  t h i s  type of case t h a t  t h e  cons t ruc t ion  of the  
exemption c l ause  could be ignored or t r ea t ed  as inapplic- 
able. I f ,  however, t h e  innocent pa r ty  with knowledge of 
the breach affirmed or f a i l e d  t o  disaffirm t h e  con t r ac t ,  
t h e  case w a s  taken out  of t h e  f irst  category and t h e  
question of t h e  cons t ruc t ion  of t h e  exemption c l a u s e  
became re levant .  I n  a l l  o the r  cases i t  was a problem of 
constri lction whether t he  exemption c lause  app l i ed  t o  the  
breach which had occurred and whether the  breach was one 
which e n t i t l e d  t h e  innocent pa r ty  t o  t reat  h i m s e l f  as 
discharged from f u r t h e r  performance: i f  he w a s  so  en t i t l ed ,  
then  the  exemption c lauses  could not  pro tec t  t h e  g u i l t y  
pa r ty  thereafter. Donaldson J. in t e rp re t ed  t h e  judgments 
of t h e  Court of Appeal i n  Harbutt  and Farnworth as having 
placed both cases wi th in  Lord Wilberforce's  first category. 

14. This case i l l u s t r a t e s  t h e  d i f f i c u l t i e s  which f ace  a 
cour t  a t  t he  p re sen t  t i m e  i n  determining both t h e  scope 
and app l i ca t ion  of the  doc t r ine  of fundamental breach. 
Furthermore, a s  Donaldson J. made clear by h i s  re ference  
to t h e  case  of W i l l i a m s  v. Glasbrook Bros. Ltd,:9 if the 
Court of Appeal i n  Harbutt and Farnworth misinterpreted 
t h e  judgment of the House of Lords i n  Suisse At lan t ique ,  
on ly  t h e  House ot' Lords can c o r r e c t  t h e  e r ror .  Although 
i n  the  hands of a resourceful j u d i c i a r y  t h e  d o c t r i n e  has 
proved i ts  va lue ,  i t  is  open t o  cr i t ic ism both a s  a rule 
o f  l a w  and a s  a r u l e  of cons t ruc t ion  i n  tha t  i t  does not 

29. [1947] 2 A l l .  E.R. 884. 
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s a t i s f a c t o r i l y  d i s t ingu i sh  between objectionable and un- 
objectionable exemption c lauses  and is  an imperfect 
instrument f o r  preventing re l iance  on exemption c l a u s e s  
i n  circumstances which are objectionable.  T h i s  i s  t h e  
crux of the  problem which a s  Lord Reid went t o  say3' 
" in t imate ly  a f fec ts  mi l l i ons  of people and i t  appears t o  
m e  t h a t  i t s  so lu t ion  should be l e f t  t o  Parliament. If 

your Lordships re ject  t h i s  new r u l e  [as  i n  t h e  event was 
the  case] fhere w i l l  c e r t a in ly  be a need for urgent 
l e g i s l a t i v e  ac t ion ,  but t h a t  i s  not beyond reasonable 
expectation".  

30. See n.26 above. 


