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TBE LAW COMMISSION 

FIRST PROGRAMME: ITEM I X :  TRANSFER OF LAND 

WORKING PAPER No. 45 

LAND REGISTRATION (THIRD PAPER) 

PART A. INTRODUCTION 

T h i s  i s  the t h i r d  i n  t h e  series of Working P a p e r s  
o n  Land R e g i s t r a t i o n  which  we are p u b l i s h i n g  f o r  comment 
and criticism. I n  i t  we dea l  w i t h  two t o p i c s ,  i d e n t i t y  
and b o u n d a r i e s  ( i n  P a r t  B) and r e c t i f i c a t i o n  a n d  indemni ty  
( i n  P a r t  C) . 

Our f irst  Working P a p e r  on Land R e g i s t r a t i o n  (No. 
32) was p u b l i s h e d  i n  September  1970 and t h e  s e c o n d  (No. 
37) i n  J u l y  1971. The i n t r o d u c t i o n  t o  t h e  f i r s t  P a p e r  
( P a r t  A) was i n t e n d e d  a s  a g e n e r a l  i n t r o d u c t i o n  t o  t h e  
ser ies  and  i n  i t  we gave a b r i e f  d e s c r i p t i o n  of the Land 
R e g i s t r a t i o n  s y s t e m  a n d  i t s  h i s t o r y  and o b j e c t i v e s .  

W e  have reached c e r t a i n  p r o v i s i o n a l  c o n c l u s i o n s  on 
t h e  two t o p i c s  d i s c u s s e d  i n  t h i s  P a p e r  a n d  a summary i s  
set  o u t  i n  P a r t  D a t  p a g e s  72 t o  74 . Comments on  o u r  
p r o v i s i o n a l  c o n c l u s i o n s  are i n v i t e d .  



PART B. IDENTITY AND BOUNDARIES 

I n t r o d u c t i o n  

1 .  The a c c u r a t e  i d e n t i f i c a t i o n  of l and ,  and i n  p a r t i c u l a r ,  
i ts boundar ies  i s  o f t e n  a n  impor tan t  m a t t e r  t o  a n  owner of 
lanil and t o  those  t o  whom he may wish to  se l l ,  mortgage o r  
l e t  it. To a great e x t e n t  t h e  l a w  i n  t h i s  f i e l d  i s  t h e  same 
whether  t h e  t i t l e  t o  t h e  l and  i s  registered o r  u n r e g i s t e r e d .  
It i s  perhaps  s i g n i f i c a n t ,  t h e r e f o r e ,  t h a t  one of o u r  cor -  
respondents ,  a p u b l i c  body, t o l d  u s  t h a t  i n  p r a c t i c e  it had 
found t h e  i d e n t i f i c a t i o n  of boundar ies  " a t  t i m e s  e q u a l l y  
d i f f i c u l t  under both  systems". We quote  t h i s  comment, n o t  
on ly  because i t  seems t o  show some d i s s a t i s f a c t i o n  w i t h  t h e  
manner i n  which r e g i s t e r e d  land  is i d e n t i f i e d ,  b u t  a l s o  
'because it b r i n g s  o u t  a n  impor tan t  p o i n t  which may no t  be 
g e n e r a l l y  apprec i a t ed .  
t e r e d  and u n r e g i s t e r e d  l and  t h e  e x a c t  p o s i t i o n  of the 

boundar ies  is  u s u a l l y  l e f t  undetermined. 

I t  is t h a t  i n  regard  t o  both  regis- 

2. 
d i s sa t i s f i ed  w i t h  t h e  method of i d e n t i f y i n g  registered land. 
Indeed ,  a s t r o n g  and informed body of op in ion  c o n s i d e r s  t h e  
system is, i n  t h i s  r e s p e c t ,  as s a t i s f a c t o r y  as  i t  can  be 
wi thou t  becoming u n n e c e s s a r i l y  e l a b o r a t e  and expens ive  both 
i n  time and money. Never the l e s s ,  a s i g n i f i c a n t  number o f  
i n d i v i d u a l s  and o r g a n i s a t i o n s  have expressed  d i s s a t i s f a c t i o n  
w i t h  c e r t a i n  a s p e c t s  of t h e  matter. 

3. T h i s  d i s s a t i s f a c t i o n  s t e m s ,  i n  p a r t ,  we s u s p e c t ,  from 
disappoin tment  a t  f i n d i n g ,  c o n t r a r y  t o  e x p e c t a t i o n ,  t h a t  
r e g i s t r a t i o n  of t i t l e  does  no t  always p rov ide  a complete 
answer t o  t h e  problems which c a n  arise i n  r e l a t i o n  t o  un reg i s -  
tered l and  when t r y i n g  t o  a s c e r t a i n  t h e  e x a c t  p o s i t i o n  o f  
boundar i e s  and ownership o f  boundary f e a t u r e s  from t h e  
d e s c r i p t i o n  and p l a n s  used i n  "unreg i s t e red"  documents o f  
t i t l e .  

By no means a l l  of t h o s e  who have w r i t t e n  t o  u s  are 

The most impor tan t  a s p e c t  t h a t  h a s  been c r i t i c ized  4. 
i s  t h a t  under ou r  system of r e g i s t r a t i o n  of t i t le , regis-  
t r a t i o n  is almost i n v a r i a b l y  w i t h  "gene ra l  boundaries" - 
an  express ion  which, f o r  p r e s e n t  purposes ,  means t h a t  t h e  
exac t  l i n e  of t h e  boundary is l e f t  undetermined. Other  
p o i n t s  of cri t icism are perhaps  less fundamental  and of 
these some, such a s  those  r e l a t i n g  t o  t h e  scale of p l a n s  
used by t h e  Reg i s t ry ,  a r e  m a t t e r s  p r i m a r i l y  o f  adminis t ra -  
t i o n  and t h e r e f o r e  o u t s i d e  o u r  p r e s e n t  terms of re ference .  

u n r e g i s t e r e d  l and  

Before d i s c u s s i n g  the  i d e n t i f i c a t i o n  of r e g i s t e r e d  5. 
land  it is necessary  t o  c o n s i d e r  how u n r e g i s t e r e d  land is 
i d e n t i f i e d ,  s i n c e ,  a s  we have a l r e a d y  mentioned, i n  many 
r e s p e c t s  t h e  l a w  apply ing  t o  both  systems i s  t h e  same. 
Moreover, on  a n  a p p l i c a t i o n  f o r  f i r s t  r e g i s t r a t i o n  of a 
t i t l e  fo l lowing  a s a l e ,  t h e  R e g i s t r y  i s  i n  no b e t t e r  p o s i t i o n  
than  a purchaser  of u n r e g i s t e r e d  l and  because it has  p re sen ted  
t o  i t  t h e  same documentary t i t l e  and o t h e r  evidence as w a s  
p re sen ted  t o - t h e  purchaser  by h i s  vendor. 1 

The p r e c i s e  l i n e  of t h e  l e g a l  boundar ies  of a p a r t i -  6. 
c u l a r  p rope r ty  (and so whether o r  no t  a boundary f e a t u r e  is, 
o r  i s  no t ,  inc luded  i n  t h e  p rope r ty )  depends on t h e  f a c t s  
of t h e  case. 
such a s  w a l l s ,  f e n c e s  and b u i l d i n g s ,  these, coupled w i t h  t h e  
d e s c r i p t i o n  i n  t h e  paper  t i t l e ,  may i n d i c a t e  c l e a r l y  t h e  
s i t u a t i o n  of t h e  boundar ies .  But t h e r e  may be no such fea-  
t u r e s  o r  t he  f e a t u r e s  (which by themselves can  g i v e  rise t o  
r e b u t t a b l e  presumptions only)  may no t  be adequa te ly  suppor ted  
by v e r b a l  d e s c r i p t i o n  showing e x a c t l y  how they  r e l a t e  t o  t h e  
boundary l i n e .  

Where t h e r e  are p h y s i c a l  f e a t u r e s  on the  ground, 

The R e g i s t r y  has ,  however, a t  i t s  d i s p o s a l  a n  exper- 
ienced  P l a n s  s t a f f  who w i l l  compare t h e  deed p l an  wi th  
t h e  Ordnance Survey Map and c o n s i d e r  o t h e r  r e l e v a n t  
i n fo rma t ion  and, if t h e r e  appea r  t o  be d i sc repanc ie s ,  
w i l l  arrange f o r  a survey t o  be made. 

1 .  
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7. The system of conveying l and  by pr ivate  documents h a s  

been c r i t i c i s e d  because,  however e f f i c i e n t l y  t h e  conveyancing 
may have been c a r r i e d  o u t ,  i t  may be imposs ib le  t o  a s c e r t a i n  
from t h e  pape r  t i t l e  t h e  e x a c t  dimensions and boundar ies  of a 
p a r t i c u l a r  p i e c e  of land. The documents may show an ' impeccable  
t i t l e  t o  some l and ,  i n  a p a r t i c u l a r  d i s t r i c t ,  bu t  t o  p r e c i s e l y  
what l and  may be i n  doubt. There are a number of reasons  for 
t h i s ,  b u t  t h e  p r i n c i p a l  one  i s  t h a t  i n  England and Wales, 
speaking  g e n e r a l l y ,  t h e  boundar ies  of l and  i n  d i f f e r e n t  owner- 
s h i p s  have n o t  been s e t t l e d  on t h e  ground, e i ther  by agreement 
or by j u d i c i a l  or o t h e r  de t e rmina t ion .  
boundar i e s  have been set t led and marked o u t  on t h e  ground by a 
p r o c e s s  of a d j u d i c a t i o n .  I n  o t h e r s ,  p a r t i c u l a r l y  i n  p a r t s  of 
t h e  Commonwealth, t h e  problem may be s i m p l i f i e d  by t h e  f a c t  
t h a t  t h e  t i t l e  t o  t h e  m a j o r i t y  of t h e  land  commences wi th  
r e l a t i v e l y  r e c e n t  g r a n t s  from t h e  Crown or  government i n  which 
t h e  boundar i e s  of a l l  t h e  l and  i n  a p a r t i c u l a r  area are 
a c c u r a t e l y  and c l e a r l y  de f ined .  
who wishes  t o  be a b s o l u t e l y  p r e c i s e  as t o  boundar ies ,  i s  t h u s  
f a c e d  w i t h  t h e  imposs ib l e  t a s k  of d e f i n i n g  i n  a document some- 
t h i n g  which has n o t  been determined on t h e  ground.2 S o l i c i t o r s  
a c t i n g  f o r  vendors,  mortgagors and l e s s o r s  have for t h a t  reason  
g e n e r a l l y  adv i sed  t h a t  i t  i s  only  p o s s i b l e  t o  d e s c r i b e  t h e  l and  
i n  t h e  deeds  i n  q u a l i f i e d  terms and t h e  o t h e r  p a r t y  t o  t h e  
t r a n s a c t i o n  h a s  consequent ly  t o  a c q u i r e  h i s  i n t e r e s t  i n  t h e  
l and  on those  terms. I n  success ive  d i s p o s i t i o n s  areas and 
dimensions w i l l  o f t e n  be s ta ted t o  be of a p a r t i c u l a r  number 
of acres or f e e t  "or t he reabou t s " ;  and p l a n s ,  when used ,  a r e  
f r e q u e n t l y  expres sed  t o  be "for t h e  purposes  of i d e n t i f i c a t i o n  
Only".3 Absolu te  p r e c i s i o n  is t h u s  avo ided  i n  o r d e r  t h a t  land 
t o  which t h e  d i spone r  h a s  no t i t l e  is no t  i nc luded  i n  a d i spos i -  
t i o n .  

I n  some c o u n t r i e s ,  

A conveyancer i n  t h i s  count ry ,  

2. Unless  t h e r e  has been a r e c e n t  a c c u r a t e  survey ,  for 
example, i n  t h e  case of a newly developed estate.  
Under The Law S o c i e t y ' s  C o n d i t i o n s  of S a l e  (1970 ed. 
Gene ra l  Cond i t ion  12) t h e  vendor i s  n o t  r equ i r ed  t o  
d e f i n e  e x a c t  boundar ies ,  f e n c e s ,  d i t c h e s ,  hedges  or 
walls .  The N a t i o n a l  Cond i t ions  of S a l e  (18th. ed.) 
c o n t a i n  a c o n d i t i o n  hav ing  a s imilar  e f f e c t .  
Cond i t ion  12) . 

3 .  

(Genera l  

Other  reasons  f o r  d i f f i c u l t y  i n  i d e n t i f y i n g  t h e  8. 
boundar ies  (bo th  legal and phys ica l )  
from t h e  paper t i t l e  are, we t h i n k ,  mainly caused by 
problems i n  r e l a t i o n  t o  p l a n s  (or  t h e  absence of p l a n s ) .  
BY way of example:- 

of u n r e g i s t e r e d  land 

( i )  The p l a n  used may be i n a c c u r a t e  i n  t h a t  i t  
cannot  be r econc i l ed  wi th  t he  s i t u a t i o n  on 
t h e  ground. 
i n d i c a t e d  t h a t  t h e r e  a r e  i n a c c u r a c i e s  i n  a 
l a r g e  number of t h e  p l a n s  used i n  connec t ion  
wi th  f i rs t  r e g i s t r a t i o n s  or t r a n s f e r s  of 
p a r t .  

The C h i e f  Land Registrar has  

4 

( i i )  The p l an ,  though a c c u r a t e  i n  p o r t r a y i n g  the  
e x t e n t  of t h e  p rope r ty  may n o t  e n a b l e  the  
p o s i t i o n  of t h e  p rope r ty  t o  be f i x e d  i n  
r e l a t i o n  t o  sur rounding  p r o p e r t i e s .  I n  
r e l a t i o n  t o  sma l l  r e c t a n g u l a r  r e s i d e n t i a l  
p l o t s  t h e s e  have been a p t l y  desc r ibed  a s  
" f l o a t i n g  r ec t ang le s t t .  5 

( i i i )  No p lan  may have been used and t h e  p rope r ty  
may have been desc r ibed  i n  t h e  documents by 
l i t t l e  more t h a n  i t s  p o s t a l  address .  Such 
a d e s c r i p t i o n  would, c l e a r l y ,  no t  enab le  an  
unfenced boundary t o  be i d e n t i f i e d .  

Regis te red  land  

9. On f irst  r e g i s t r a t i o n  o f  t h e  t i t l e  t o  a p i e c e  of land 
the  a p p l i c a n t  for r e g i s t r a t i o n  w i l l  complete h i s  purchase  i n  
t h e  same manner a s  a purchase of u n r e g i s t e r e d  land  and w i l l  
t h e r e a f t e r  lodge a t  t h e  R e g i s t r y  a l l  t h e  r e l e v a n t  documents 
of t i t l e  inc lud ing  t h a t  conveying t h e  land t o  him. The 

4. 

5. 
Ruoff,  Concise Land R e g i s t r a t i o n  P r a c t i c e ,  2nd.ed. p.28 

(1965) 62 The Law S o c i e t y ' s  Gazette p. 342. (Ruoff).  

5 4 



R e g i s t r y  w i l l  t h e n  have, i n  r e l a t i o n  t o  t h e  documentary t i t l e  

adduced, 
as t h e  pu rchase r  had h imse l f ;  and acco rd ing ly  w i l l  i n h e r i t  
any imprec i s ion  i n  i d e n t i f y i n g  t h e  l e g a l  boundar ies  which 
e x i s t s  i n  t h e  u n r e g i s t e r e d  t i t l e .6  Th i s  i s  one of t h e  reasons  
why t h e  r e g i s t r a t i o n  of t i t l e  t o  land  i s  u s u a l l y  made wi th  
g e n e r a l  boundar ies .  Were t h i s  c o u r s e  no t  adopted ,  t h e n  u n l e s s  
each  of t h e  boundar ies  were f i x e d  w i t h  t h e  agreement O f  a l l  
t h e  a d j o i n i n g  landowners t h e  r e g i s t r a t i o n  of a p r o p e r t y  might 
r e s u l t  i n  t h o s e  landowners be ing  p re jud iced  by t h e  i n c l u s i o n  
i n  t h e  r e g i s t r a t i o n  of p a r t  of t h e i r  land. There is a procedure 
f o r  f i x i n g  boundar ies ,  and we s h a l l  d i s c u s s  i t  l a t e r ;  bu t  i t  i s  
ve ry  r a r e l y  used and t h e  overwhelming m a j o r i t y  of p r o p e r t i e s  
which are r e g i s t e r e d  are r e g i s t e r e d  wi th  g e n e r a l  boundaries.  

R e g i s t r a t i o n  wi th  g e n e r a l  boundar ies  does n o t  mean t h a t  no 
a t t empt  is made t o  r eco rd  t h e  boundar ies .  On t h e  c o n t r a r y  
" t h e  R e g i s t r y  p o r t r a y s  a s  a c c u r a t e l y  a s  p o s s i b l e  on i t s  maps 
t h e  p o s i t i o n  of p h y s i c a l  f e a t u r e s ,  i n c l u d i n g  boundary f e n c e s ,  
hedges and w a l l s  and w h e r e  none such e x i s t  reproduces  t h e  
boundar ies  dep ic t ed  on t h e  conveyance o r  t r a n s f e r  p l a n  wi th  
a l l  a v a i l a b l e  de t a i l . I t 7  C l e a r l y ,  i t  i s  d e s i r a b l e  t h a t  t h e  
p l an  and d e s c r i p t i o n  of t h e  p rope r ty  i n  t h e  conveyance t o  
the  a p p l i c a n t  f o r  f i r s t  r e g i s t r a t i o n 8  should be a s  a c c u r a t e  
and d e t a i l e d  a s  p o s ~ i b l e . ~  
ar ies  of a p rope r ty  registered wi th  g e n e r a l  boundar ies ,  i s  
no t ,  however, "guaranteed". 

p r e c i s e l y  t h e  same in fo rma t ion  as t o i d e n t i f i c a t i o n  
Registered and u n r e g i s t e r e d  land  

10. 
t e r e d  and u n r e g i s t e r e d  land  t h e  p r e c i s e  i d e n t i f i c a t i o n  of 
t h e  l and  is  u s u a l l y  n o t  a t tempted  i n  t h e  documentary t i t l e  
and any p l a n s  a p p e r t a i n i n g  t o  t h e  t i t l e .  Such i d e n t i f i c a t i o n  
i s  p o s s i b l e  only  i f  two c o n d i t i o n s  a r e  s a t i s f i e d .  F i r s t ,  t h e  
boundar ies  must be e x a c t l y  a s c e r t a i n e d  on t h e  ground before  
they are recorded ,  Secondly,  if the  boundar ies  a r e  a f t e r w a r d s  
t o  be a s c e r t a i n a b l e  on t h e  ground from t h e  deeds and p l ans ,  
they must be capable  of be ing  r econs t ruc t ed  i f  the  e x i s t i n g  
p h y s i c a l  f e a t u r e s  on the  ground ( i f  any) were removed o r  
o b l i t e r a t e d .  

Registry p l a n s  based on Ordnance Survey Maps 

1 1 .  

descr ibed  i n  t h e  r e g i s t e r  by t h r e e  d i f f e r e n t  methods, t he  
c u r r e n t  p r a c t i c e  i s  a lmost  i n v a r i a b l y  t o  do t h i s  by means of 
a s h o r t  v e r b a l  d e s c r i p t i o n  and a f i l e d  p l an  which i s  based on 
t h e  Ordnance Map. 
which t h e  land  is s i t u a t e d ,  bu t  t h a t  most commonly used i s  
1/12501' (approximate ly  50 i nches  t o  t h e  mi l e ) .  
be had t o  ready i d e n t i f i c a t i o n  of p a r c e l s ,  c o r r e c t  d e s c r i p t i o n s  

of boundar ies  and, so f a r  a s  may be ,  un i fo rmi ty  of p r a c t i c e .  
The boundar ies  of a l l  f r eeho ld  land  and a l l  r e q u i s i t e  d e t a i l s  
are,  wherever p r a c t i c a b l e ,  t o  be  e n t e r e d  on t h e  r e g i s t e r  o r  
f i l e d  p lan .  
t he  i d e n t i f i c a t i o n  of t h e  land.'' 

I t  w i l l  t hus  be seen  t h a t  i n  r e l a t i o n  t o  both r eg i s -  

Although t h e  A c t l o  pe rmi t s  registei .ed land t o  be 

The s c a l e s  vary  accord ing  t o  t'he a r e a  i n  

Regard i s  t o  The e x a c t  p o s i t i o n  of t h e  bound- 

10 

6. The R e g i s t r y  has ,  however, a c c e s s  t o  r e c o r d s  which may 
n o t  have been a v a i l a b l e  t o  t he  purchaser .  

7. Registered Land Practice Note NO. 27. Reg i s t e red  Land 
Practice Notes are publ i shed  by The Law Soc ie ty .  (See  
p a r a ,  13 below), 10. Land R e g i s t r a t i o n  A c t  1925, s. 76. 

r e g i s t e r e d  land  i s  being subdiv ided .  

passed  under  a conveyance of u n r e g i s t e r e d  l and  (Law of 
P rope r ty  A c t  1925! s. 62) r e g i s t r a t i o n  of a person  as 
p r o p r i e t o r  of r e g i s t e r e d  l and  v e s t s  t hose  appur tenances  
i n  him. ( r .  251). 

The f i l e d  p l an  i s  t o  be used  f o r  "a s s i s t i ng i !  
I n  Appendix A we reproduce 

1 1 .  O the r  scales c u r r e n t l y  used by the  Reg i s t ry  a r e  l/25OO 
f o r  a g r i c u l t u r a l ,  c u l t i v a t e d  o r  undeveloped land  and 
1/10,000 o r  1/10,560 f o r  very  large areas such a s  
mountains and moorland where development i s  un l ike ly .  

8. Accuracy i n  r e l a t i o n  t o  p l a n s  i s  e q u a l l y  impor tan t  where 

9. Where appur tenances ,  such a s  c e l l a r s  o r  a r e a s ,  would have 
7 

6 



a copy of t h e  e n t r i e s  i n  t h e  r e g i s t e r  and f i l e d  p l a n  r e l a t i n g  
t o  a f i c t i t i o u s  f r e e h o l d  t i t l e .  
con ta ined  i n  P a r t  A ( t h e  P rope r ty  R e g i s t e r )  and t h i s  r e f e r s  
t h e  r e a d e r  t o  t h e  f i l e d  p l an .  
of t h e  system of i d e n t i f y i n g  r e g i s t e r e d  land;  
a t  it t h a t  t h e  p r o p r i e t o r  o r  a pu rchase r  w i l l  look i f  he 
wishes  t o  a s c e r t a i n  the  i d e n t i t y  and e x t e n t  o f  t h e  land. 
Neve r the l e s s ,  a l t hough  he w i l l  see an  a c c u r a t e l y  produced 
p l a n ,  he w i l l  n o t  g e n e r a l l y  be able t o  a s c e r t a i n  t he  p r e c i s e  
boundar ies  of t h e  land from it. 

12. it has  a l s o  t o  be borne i n  mind t h a t  t h e  Ordnance 
Survey Maps on which f i l e d  p l a n s  are based ,  a l though ex t remely  
a c c u r a t e ,  are topograph ica l  maps. They do n o t ,  t h e r e f o r e ,  
p u r p o r t  t o  show where t h e  legal boundar ies  between p r o p e r t i e s  
i n  d i f f e r e n t  ownerships run. The boundar ies  shown are the  
p h y s i c a l  boundary f e a t u r e s  and these do n o t  n e c e s s a r i l y  coin- 
c i d e  wi th  t h e  legal boundaries.  For example, i t  is  t h e  
u n i v e r s a l  p r a c t i c e  of t h e  Ordnance Survey where there is  a 
hedge o r  f ence  running  a l o n g  a p a r c e l  of land  t o  survey  t h e  
hedge o r  f ence  f o r  t h e  purpose of d e l i n e a t i n g  t h e  p a r c e l s  and 
t o  t a k e  t h e  measurement from t h e  c e n t r e  l i n e  so a s  t o  a s c e r t a i n  
t h e  acreage. 
Ordnance Survey a s  a t  least  prima f a c i e  ev idence  t h a t ,  i n  such 
c a s e s , t h e  boundary l i n e  on t h e  map i n d i c a t e s  t h e  c e n t r e  of t h e  
hedge.12 
c u l a r  p l a c e  on a n  Ordnance Map i s  i n  i t s e l f  no ev idence  of 
what is  t h e  t r u e  boundary. 

The v e r b a l  d e s c r i p t i o n  i s  

The p l a n  i s  an  e s s e n t i a l  p a r t  
it is p r i m a r i l y  

C o u r t s  can  take n o t i c e  of t h i s  p r a c t i c e  of t h e  

The f ac t  t h a t  a hedge o r  f ence  i s  shown i n  a p a r t i -  

13 

12. Davey v. Harrow Corpora t ion  [1958] 1 Q.B. 60 a t  69. 
13. F i s h e r  v.  Winch [1939] 1 K.B. 666(CA). Ordnance Survey 

-1-841, s. 12. A s  t o  the "hedge and di tch" r u l e  i n  
r e l a t i o n  t o  r e g i s t e r e d  l and ,  see Registered Land Prac- 
t i ce  Note. No. 13, t h e  t e x t  of which is  set o u t  i n  
Appendix C. 
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P r a c t i c e  Notes and L e a f l e t s  

13, There are many matters i n  r e l a t i o n  t o  t i t l e  regis- 
t r a t i o n  which are e s s e n t i a l l y  matters of p r a c t i c e  and f o r  
which t h e  A c t  and Rules  make no s p e c i f i c  p rov i s ion .  I n  

i d e n t i t y  and boundar ies  of registered l and ,  and p l ans .  some 
of these ques t ions  a r e  d e a l t  w i th  i n  "Reg i s t e red  Land Prac- 
t i c e  Notes" publ i shed  by The Law S o c i e t y  a s  t he  r e s u l t  of 
t h e  d e c i s i o n s  reached a t  meet ings  of t h e  J o i n t  Advisory 
Committee of The Law S o c i e t y  and t h e  Land Reg i s t ry .  
n o t e s  have no b ind ing  e f f e c t ,  b u t  they  serve a u s e f u l  purpose 
i n  provid ing  guidance on problems which a r e  l i ab l e  t o  a r i s e  
i n  p r a c t i c e  from time t o  t i m e .  
however, t h a t  a number of o u r  s o l i c i t o r  co r re sponden t s  w e r e  
unaware of t h e i r  e x i s t e n c e .  P r a c t i c e  Notes which a r e  
r e l e v a n t  ' to  t h e  s u b j e c t  m a t t e r  o f  t h i s  p a r t  of t h i s  Paper 
a r e  l i s t e d  i n  Appendix B and those  numbered 12, 13 and 34 
w e  set  o u t  i n  f u l l  i n  Appendix C w i t h  the  permiss ion  of The 
Law Soc ie ty  and the Chief Land Registrar. P r a c t i c e  L e a f l e t s  
f o r  t h e  guidance of a p p l i c a n t s  are a l s o  i s sued  from t i m e  t o  
t i m e  by the  Land Reg i s t ry .  

The c a s e  f o r  g e n e r a l  boundaries.  

14. One of t he  advantages  claimed on behal f  of r e g i s t r a t i o n  
of t i t l e  i n  England and Wales is t h a t  t h e r e  is provided  "an  
a c c u r a t e  p l an  based on the la tes t  r e v i s i o n  of the Ordnance 
map i d e n t i f y i n g  t h e  land".14 

r e f e r r e d  t o  i s  gene ra l .  Without t h a t  q u a l i f i c a t i o n  t h e  state- 
ment may g ive  t h e  impress ion  t h a t  t h e  p l a n  bound up  w i t h  a 
l and  cer t i f icate  p r e c i s e l y  d e f i n e s  t h e  l e g a l  boundar ies  of 
t h e  proper ty .  
except  i n  those  ve ry  r a r e  i n s t a n c e s  where t h e  boundar ies  have 
been f i x e d .  What we now have t o  c o n s i d e r  is how f a r  i t  i s  
d e s i r a b l e  o r  p r a c t i c a b l e  f o r  t h e  boundar ies  of r e g i s t e r e d  

14. 

1 p a r t i c u l a r ,  t h i s  a p p l i e s  t o  q u e s t i o n s  r e l a t i n g  t o  t h e  . 5 

These 

We w e r e  s u r p r i s e d  t o  f i n d ,  

That claim is j u s t i f i e d ,  s o  - long  as it is c l e a r l y  understood t h a t  t he  i d e n t i f i c a t i o n  

A s  we have a l r e a d y  s a i d ,  t h i s  i s  no t  t h e  c a s e  

R e g i s t r a t i o n  of T i t l e  t o  Land (Pamphlet publ i shed  by 
H.M.S.O. 1971). 

9 



l and  t o  be  p r e c i s e l y  de f ined .  This  is  by no means a novel  
t o p i c .  On t h e  c o n t r a r y ,  i t  i s  one on which t h e r e  has  long  
been d i s c u s s i o n  and con t rove r sy  both here and i n  t h e  Common- 
weal th .  It i s  b e s t  approached, we t h i n k ,  by look ing  a t  i t s  
h i s t o r y  i n  England and Wales. Wr i t ing  i n  1937 a former  Chief 
Land Registrar, S i r  John Stewart-Wallace, said:- 15 

" I n  England i t s e l f  we have, d u r i n g  t h e  l as t  c e n t u r y ,  
boxed t h e  compass on the  po in t .  We have swung from 
met i cu lous  accuracy  i n  d e f i n i n g  t h e  registered 
p a r c e l s ,  c o s t  what it might  i n  money and h o s t i l i t y  
between land  owners, t o  t h e  theo ry  t h a t  it w a s  no 
p a r t  a t  a l l  of t h e  bus iness  of r e g i s t r a t i o n  of t i t l e  
t o  a s c e r t a i n  and gua ran tee  by p l a n  o r  o the rwise  t h e  
p a r c e l  of land ,  t h e  t i t l e  t o  wh ich  was registered 
and guaranteed." 

15. 
duced r e g i s t r a t i o n  of t i t l e )  a b s o l u t e  p r e c i s i o n  w a s  i n s i s t e d  
upon i n  r e l a t i o n  t o  t h e  i d e n t i t y  of land  about  t o  be regis- 
tered. Sec t ion10  of t h a t  Act provided:- 

Under t h e  Land R e g i s t r y  Act 1862 ( t h e  A c t  which i n t r o -  

"The i d e n t i t y  of t h e  l ands  w i t h  t h e  p a r c e l s  o r  
d e s c r i p t i o n s  con ta ined  i n  the t i t l e  deeds s h a l l  be 
f u l l y  e s t a b l i s h e d  and the Registrar s h a l l  have 
power by such i n q u i r i e s  as he  s h a l l  t h i n k  f i t  t o  
a s c e r t a i n  t h e  accuracy  of t h e  d e s c r i p t i o n  and t h e  
q u a n t i t i e s  and boundar ies  of t h e  lands ;  and,.. .  a map 
o r  p l a n  s h a l l  be made and depos i t ed  as p a r t  of t h e  
desc r ip t ion . "  

The effect o f  t h a t  p r o v i s i o n  i n  p r a c t i c e  h a s  been g r a p h i c a l l y  
d e s c r i b e d  by S i r  John Stewart-Wallace a s  follows:- 16 

'I . . . . .  no e s t a t e  was r e g i s t e r e d  u n d e r ' t h e  1862 A c t  
be fo re  t h e  s e r v i c e  of n o t i c e  on a d j o i n i n g  landowners 
and an  o f f i c i a l  perambulation of t h e  ground f i x i n g  
t h e  p rope r ty  boundar ies  e x a c t l y .  A s  a r e s u l t  of 
t h i s  o f f i c i a l  perambula t ion ,  a p l a n  w a s  p repared  by 
the  r e g i s t r y  on which symbols were i n s e r t e d  on t h e  
e x t e r n a l  f e n c e s  o r  o t h e r  p h y s i c a l  f e a t u r e s  t o  show 

15. P r i n c i p l e s  of Land R e g i s t r a t i o n  p. 60. 

16. i b i d .  p. 64 
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16. 

whether o r  not t h e  p rope r ty  boundar ies  co inc ided  
wi th  them. If they  d i d  not  c o i n c i d e ,  it was shown 
whether t h e  proper ty  boundar ies  were i n s i d e  o r .  
o u t s i d e  t h e  p h y s i c a l  boundar ies ;  i f  necessary ,  t h e  
exac t  d i f f e r e n c e  between them was i n d i c a t e d  by 
f i g u r e d  dimensions on t h e  p lan .  I n  t h i s  way t h e  
p l an  w a s  made t h e  master.  I t  became conclus ive  
evidence a s  t o  t h e  p rope r ty  boundar ies ,  f r e e i n g  
them from a l l  d i s p u t e ,  dormant o r  o therwise .  

T h i s  was h e r o i c ,  go ing  as  i t  d i d  f a r  beyond 
what occurred i n  an o rd ina ry  s a l e ,  b u t ,  a s  a s t e p  
towards t h e  s i m p l i f i c a t i o n  and cheapening of land 
t r a n s f e r ,  t h e  f o r c i n g  of every landowner who a p p l i e d  
f o r  r e g i s t r a t i o n  and h i s  neighbours t o  f i g h t  f o r  
t h e i r  r i g h t s  t o  the  las t  inch  o r  f o r  e v e r  a f t e r  
keep s i l e n c e ,  was out  of t h e  f r y i n g  pan i n t o  the  
f ire.  So complete w a s  t h e  f a i l u r e  t h a t ,  s i x  y e a r s  
a f t e r  t h e  pas s ing  of t h e  Act ,  a Royal Commission 
was appoin ted  t o  enqu i re  i n t o  the  causes  of a break- 
down s o  g l a r ing . "  

The Commissioners, who r epor t ed  i n  1870, found t h a t  
one of t h e  probable  causes  of t h e  breakdown w a s  t h e  n e c e s s i t y  
of a c c u r a t e  d e f i n i t i o n  of boundaries.  They heard  evidence as  
t o  t h e  d i f f i c u l t i e s  which were be ing  encountered and t h e  two 
p r i n c i p a l  ones w e r e  descr ibed  i n  t h e i r  Report  a s  follows:-17 

* ' F i r s t ,  n o t i c e s  have t o  be served on a d j o i n i n g  owners 
and occup ie r s  which may and sometimes do amount t o  
a n  enormous number, and t h e  service of which may 
involve  g r e a t  t r o u b l e  and expense. Messrs. Sewell  & 
& Co. t o l d  u s  t h a t  i n  one c a s e  they  had t o  serve 135 
n o t i c e s .  Mr. J a r r e t t  shows t h a t  i n  one of h i s  CaSeS 
he had s e r i o u s  d i f f i c u l t y  i n  f i n d i n g  the  persons  on 
whom n o t i c e s  had t o  be served. T h i s  i s  t h e  first 
mischief. The second is  t h a t  people  served w i t h  
n o t i c e s  immediately begin  t o  cons ide r  whether some 
i n j u r y  i s  no t  about  t o  be i n f l i c t e d  upon them. I n  
a l l  c a s e s  of undefined boundary they  f i n d  t h a t  such 
is t h e  c a s e ,  and a d i s p u t e  is  t h u s  f o r c e d  upon neigh- 
bours who only  desire t o  remain a t  peace." 

The Commissioners t hen  went 'on  t o  g ive  some e x t r a c t s  from t h e  
ev idence  t o  show t h a t  t h e s e  were no t  imaginary misch ie f s .  
Also i n  the  Report appea r s  t he  fo l lowing  passage:- 18 

para .  45 
para .  80 

17. 
18. 1 1  



"It is c l e a r l y  v e r y  
owner and i t  seems 

onerous  t o  t h e  r e g i s t e r i n g  
ve ry  v e x a t i o u s  t o  o t h e r s ,  t h a t  

t h e y  should be compelled t o  watch a legal p rocess ,  
and perhaps  t o  a d j u s t  a n  undef ined  boundary because 
one of t h e i r  ne ighbours  wants t o  register h i s  t i t l e . "  

Accord ingly ,  t h e  recommendation of t h e  Commissioners was 
t h a t  no a t t e m p t  should  be made t o  d e f i n e  boundar ies  on a n  
a p p l i c a t i o n  f o r  f i r s t  r e g i s t r a t i o n ,  bu t  t h a t  t h e  a p p l i c a n t  
should  merely be r equ i r ed  t o  f u r n i s h  t h e  best d e s c r i p t i o n  
he cou ld ,  whether  verbal o r  p i c t o r i a l .  S e c t i o n  83(5)  of t h e  
Land T r a n s f e r  A c t  1875 gave s t a t u t o r y  effect  t o  t h a t  recommen- 
d a t i o n  by p rov id ing  that:-  

"Reg i s t e red  l and  s h a l l  be desc r ibed  i n  such manner a s  
t h e  Registrar t h i n k s  best  c a l c u l a t e d  t o  s e c u r e  
accu racy ,  bu t  such d e s c r i p t i o n  s h a l l  no t  be conc lus ive  
as  t o  t h e  boundar ies  o r  e x t e n t  of t he  r e g i s t e r e d  land." 

I n  t h a t  p r o v i s i o n  w a s  con ta ined  t h e  germ of t h e  g e n e r a l  
boundar i e s  r u l e  as we now know it. 

17. S e c t i o n  83(5)  of t h e  1875 A c t  w a s  r epea led  by t h e  Land 
T r a n s f e r  A c t  1897 and t h e  r e l e v a n t  p r o v i s i o n  a s  t o  g e n e r a l  
boundar i e s  w a s  pu t  i n t o  t h e  Land Trans fe r  Ru les  1898. Rule 
213 w a s  a s  follows:- 

213. Except i n  cases i n  which t h e  f i x e d  boundary of 
t h e  l and  has been thus19  a s c e r t a i n e d ,  t h e  map s h a l l  
be deemed t o  i n d i c a t e  t h e  g e n e r a l  boundar ies  on ly .  
I n  such cases the  e x a c t  l i n e  of t h e  boundary w i l l  be 
l e f t  undetermined ( a s  for  i n s t a n c e  w h e t h e r  it runs  
a l o n g  t h e  c e n t r e  of a w a l l  o r  f e n c e ,  o r  i t s  i n n e r  o r  
o u t e r  face, o r  how f a r  i t  runs  w i t h i n  .or beyond it; 
o r  whether  o r  n o t  t h e  land  r e g i s t e r e d  ex tends  t o  t h e  
c e n t r e  of a n  a d j o i n i n g  road o r  s t ream) .  When a gene ra l  
boundary only  is d e s i r e d  t o  be e n t e r e d  i n  t h e  R e g i s t e r ,  
n o t i c e  t o  t h e  owners of a d j o i n i n g  l a n d s  need not  be  
g iven .  

19. i.e. under  t h e  p r o v i s i o n s  of t h e  preceding  rules  which 
d e a l t  w i t h  t h e  f i x i n g  of  boundaries.  

12 

, 

18. I n  1903 t h e  Rules w e r e  amended and conso l ida t ed .  
Rule 213 of the  1898 rules w a s  reproduced w i t h  on ly  very  

2 0  minor amendment; bu t  an  a d d i t i o n a l  s en tence  w a s  added. 

19. The ques t ion  of t h e  d e f i n i t i o n  of boundar ies  of repis- 
' t e r ed . l and  w a s  one of t h e  matters cons idered  by t h e  Committee 
on the  Trans fe r  of Land i n  England and Wales under  t h e  chair- 
manship of M r .  Leslie S c o t t  K. C. 
i n  1919, they  recommended t h a t  a s  a g e n e r a l  r u l e  r e g i s t e r e d  

I n  t h e i r  Report," publ i shed  

land should be desc r ibed  by r e fe rence  t o  a p lan ,and  t h a t  such 
p l an  should show t h e  g e n e r a l  boundar ies  of t h e  p rope r ty .  The 
Report s t a t e s : -  22 

'' ...... i t  should be noted  t h a t  i n  r u r a l  d i s t r i c t s  it 
i s  o f t e n  more d i f f i c u l t  t o  d e f i n e  t h e  e x a c t  boundary 
of a p rope r ty  t h a n  i s  the  c a s e  i n  urban  d i s t r i c t s .  
It i s  o f t e n  found t h a t  t h e  ownership of a phys ica l  
boundary, such a s  a hedge o r  d i t c h ,  is no t  appa ren t  
from any documentary ev idence ,  and h a s  never  been 
dec ided ,  and t h e  ownership of roads ide  wastes and 
land  a b u t t i n g  on commons i s  o f t e n  open t o  d i spu te .  
This  p o i n t  would become of g r e a t e r  importance i f  
r e g i s t r a t i o n  were t o  become compulsory f o r  r u r a l  
d i s t r ic t s .  

Under t h e  e x i s t i n g  system t h e  Ordnance Maps, 
on which  t h e  f i l e d  p l a n s  a r e  based ,  show on ly  t h e  
p h y s i c a l  boundar ies ,  which a r e  n o t  always i d e n t i c a l  
w i th  t h e  p rope r ty  boundaries.  Dimensions are only  
shown on t h e  Land Reg i s t ry  p l a n  where t h e  p rope r ty  
boundar ies  are imaginary. T h i s  p r a c t i c e  appea r s  t o  
u s  t o  be c o r r e c t ,  and, i n  o w  op in ion ,  should be 
continued." 

20. The a d d i t i o n a l  s en tence  w a s  a s  fo l lows: -  

"This r u l e  s h a l l  apply  notwi ths tanding  t h a t  a p a r t  
o r  whole of a d i t c h ,  w a l l ,  f ence ,  road, stream or  
o t h e r  boundary i s  expres s ly  inc luded  i n  o r  excluded 
from t h e  t i t l e  o r  t h a t  it forms t h e  whole of t h e  
l and  comprised i n  t h e  t i t l e . "  

21. (1919) Cmd. 424. 

22 .  P. 18. 
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2 0 .  The g e n e r a l  boundar ies  p r i n c i p l e s  i s  now con ta ined  
i n  r u l e  278 of t h e  1925 Rules.  It  i s  i d e n t i c a l  w i t h  t h e  
cor responding  p r o v i s i o n  i n  t h e  1903 Rules  excep t  t h a t  it 
is  d iv ided  i n t o  f o u r  numbered paragraphs .  

21.  It was s a i d  by t h e  Royal Commission of 1870, and h a s  
been r epea ted  subsequent ly ,  t h a t  people  i n  t h i s  coun t ry  are 
q u i t e  c o n t e n t  t o  l e t  q u e s t i o n s  of boundary l i e  dormant. 
With r i s i n g  land v a l u e s  and t h e  need t o  make t h e  most e f f i c i e n t  
u s e  of l a n d ,  we doubt whether  t h a t  s t a t emen t  would n e c e s s a r i l y  
be  accep ted  today. Indeed w e  ques t ion  whether  i t  w a s  e v e r  , 

wholly t r u e .  What we t h i n k  i s  t r u e  i s  t h a t  a t  t h e  t i m e  of a 
purchase ,  t h e  average  pu rchase r  i s  more concerned w i t h  t h e  
many o t h e r  matters involved ,  and i f  i t  is po in ted  o u t  t o  h i m  
t h a t  t h e  deeds do no t  p r e c i s e l y  d e f i n e  each boundary h e  w i l l  
p robably  f e e l  t h a t  he i s  w i l l i n g  t o  a c c e p t  t h e  p o s i t i o n .  
o v e r  t h e r e  i s  o f t e n  no r e a l  problem because there a r e  p h y s i c a l  
f e a t u r e s  on  t h e  ground c l e a r l y  i n d i c a t i n g  t h e  e x t e n t  of t h e  
p a r t i c u l a r  p rope r ty .  I n  r e l a t i o n  t o  t h o s e  boundar ies  where 
d i f f i c u l t y  might  ar ise  w e . t h i n k  he i s  very  u n l i k e l y  t o  want 
t o  de l ay  h i s  purchase  and i n c u r  t h e  expense (and  t h e  p o s s i b i l i t y  
of acrimony w i t h  h i s  f u t u r e  neighbours) of g e t t i n g  those  bound- 
ar ies  f i x e d .  The l a s t  t h i n g ,  t oo ,  t h a t  h i s  vendor would wish 
t o  happen i s  t h a t  t h e  p o s s i b l e  "hornets '  nes t "  involved  i n  
f i x i n g  boundar ies  should  be s t i r r e d  up a t  a t i m e  when he wants 
t o  d i spose  of h i s  p rope r ty ,  and get has  money, qu ick ly .  
D i f f e r e n t  c o n s i d e r a t i o n s  apply  where  i t  is known t h a t  t h e  land 
i s  t o  be developed up t o  o r  nea r  t h e  boundary, bu t  i n  t h e  v a s t  
m a j o r i t y  of cases we b e l i e v e  t h a t  no a c t u a l  d i f f i c u l t y  arises 
from undef ined  boundar ies  u n l e s s  t h e r e  i s  a d i f f e r e n c e  of 
o p i n i o n  as  t o  t h e  maintenance of a boundary f e a t u r e  or t h e  
owner on one s i d e  wants  t o  c a r r y  o u t  some work on o r  n e a r  a 
boundary. H e  may, f o r  example, wish  t o  r e p l a c e  a hedge by a 
w a l l  o r  a f ence ,  o r  t o  f e l l  a tree;  o r  he  may wish t o  erect 
a garage  o r  a garden  shed. But i f  n e i t h e r  of t h e  a d j o i n i n g  
owners w i s h e s  t o  c a r r y  o u t  such works i t  i s  u n l i k e l y  t h a t  
p r a c t i c a l  inconvenience  w i l l  be caused by any l a c k  of p r e c i s e  
d e f i n i t i o n  o f  t h e  boundar ies .  

More- 
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22.  
t h a t  r e g i s t r a t i o n  wi th  g e n e r a l  boundar ies  c a u s e s  any r e a l  
d i f f i c u l t y  i n  t h e  vast m a j o r i t y  of cases, we are only  too  
aware t h a t  a landowner who needs t o  know e x a c t l y  where an  
undefined boundary runs may w e l l  t h ink  t h a t  he has  been 
l e t  down by t h e  system, i f  n e i t h e r  h e  nor h i s  s o l i c i t o r  can  
o b t a i n  t h a t  in format ion  from w h a t  is shown i n  h i s  Land 
C e r t i f i c a t e .  
who f i n d s  himself i n  t h a t  p o s i t i o n ,  we do n o t  think t h a t  
t h e r e  i s  any p r a c t i c a b l e  way of avo id ing  it .  
l and  i s  i n  greater demand, w e  can  see no th ing  t h a t  has  sub- 
s t a n t i a l l y  changed i n  t h i s  c o n t e x t  s i n c e  t h e  Royal Commission 
r epor t ed  i n  1870 o r  t h e  S c o t t  Committee i n  1919. 
t h a t  the  many d i f f i c u l t i e s  i n  provid ing  f o r  a f i x i n g  of a l l  
boundaries remain and o u r  p r o v i s i o n a l  view is t h a t  regis- 
t r a t i o n  wi th  g e n e r a l  boundar ies  i s  the  on ly  p r a c t i c a b l e  
a l t e r n a t i v e .  We f ee l ,  however, t h a t  a s e n s e  of disappointment 
on t h e  p a r t  of a landowner m i g h t  be obv ia t ed  i f  i t  were made 
c l e a r  t o  him before  h i s  a c q u i s i t i o n  t h a t  t h e  boundar ies  of h i s  
land would only  be de f ined  g e n e r a l l y  i n  t h e  Land Register and 
i n  h i s  Land C e r t i f i c a t e .  I f  he then  wishes  t o  have h i s  bound- 
a r i e s  f i x e d ,  i t  i s  open t o  him t o  make u s e  o f  t he  procedure 
l a i d  down i n  t h e  rules2' and which we d i s c u s s  i n  paragraphs  
30 t o  36 below. 

I n  p u t t i n g  forward the view t h a t  we do n o t  t h i n k  

Whi ls t  we have great sympathy wi th  a person  

Except t h a t  

We t h i n k  

* 

Other  J u r i s d i c t i o n s  

23. Before l eav ing  t h e  g e n e r a l  boundar ies  r u l e ,  we must 
p o i n t  o u t  t h a t  t he  reasoning  behind i t  seems no t  t o  be un- 
apprec i a t ed  i n  o t h e r  j u r i s d i c t i o n s .  

Sco t  land  

24.  
by two depar tmenta l  committees set up t o  cons ide r  t h e  i n t r o -  
duc t ion  of r e g i s t r a t i o n  o f  t i t l e  i n t o  Scot land .  A committee 

2 4  under t h e  chairmanship o f  Lord R e i d ,  which r epor t ed  i n  1963, 

The g e n e r a l  boundar ies  r u l e  h a s  r e c e n t l y  been cons idered  

' 

- 23.  rr. 276 and 277. 
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recommended t h a t  t he  Engl i sh  g e n e r a l  boundar ies  r u l e  should 
no t  be a p p l i e d  t o  t h e  proposed S c o t t i s h  system. T h e i r  
r ea son ing  f o r  so recommending was based on t h e  f a c t  t h a t  
a l though g e n e r a l  boundar ies  were r e a d i l y  accep ted  i n  un reg i s -  
t e r e d  conveyancing i n  England, t h e  p o s i t i o n  i n  Sco t l and  w a s  
o t h e k i s e .  
be g iven  a f i x e d  boundary which can  be p l o t t e d  on t h e  ground 
and which i s  guaranteed  by t h e  se l ler ' s  warrandice .  They 
t h e r e f o r e  concluded t h a t  t h e  i n t r o d u c t i o n  of t h e  gene ra l  
boundar ies  r u l e  i n  a system of r e g i s t r a t i o n  of t i t l e  i n  Scot -  
land would be a r e t rog rade  step.25 S i x  y e a r s  l a te r ,  however, 
a committee under  t h e  chairmanship of P r o f e s s o r  G. L .  F. 

26 Henry took  r a t h e r  a d i f f e r e n t  view:- 

The purchaser  i n  Scot land  g e n e r a l l y  e x p e c t s  t o  

"The Reid Committee Repor t ,  paragraph  103, recommends 
t h a t  t h e  Engl i sh  Genera l  Boundaries Rule (Rule 278 
of t h e  Land R e g i s t r a t i o n  Rules ,  1925) should  n o t  be 
a p p l i e d  t o  t h e  S c o t t i s h  system. On t h e  o t h e r  hand 
views expressed  t o  u s  by t h e  Engl i sh  Registrar, by 
t h e  I r i s h  Registrar, by O f f i c e r s  of Ordnance Survey, 
and from o t h e r  sources ,  c a u t i o n  a g a i n s t  t h e  d i f f i c u l t i e s  
which may a r i s e  from a requirement p l aced  on t h e  Keeper 
t o  g i v e  an  a b s o l u t e  gua ran tee  of f i x e d  boundar ies .  I n  
p a r t i c u l a r  t h e r e  was c i ted  the  expe r i ence  i n  England 
be fo re  adop t ion  of t h e  Genera l  Boundaries Rule i n  1897 
( s e e  Registered Conveyancing (2nd Ed i t ion )  by C u r t i s  & 
Ruoff,  pages 62-64). Although t h e  Eng l i sh  Rule i s  
framed i n  wide  terms which may l ead  t o  a misconcept ion  
o f  i t s  t r u e  purpose i t s  a p p l i c a t i o n  i n  p r a c t i c e  is ,  
g e n e r a l l y  speaking ,  t o  i d e n t i f y  t h e  boundar ies  bu t  n o t  
t h e  e x a c t  l i n e  t h e r e o f ,  a p o s i t i o n  i n  p a r t  imposed by 
such f a c t o r s  as  l i m i t a t i o n s  i n  s c a l i n g  a map and small 
e r r o r s  of r e p r e s e n t a t i o n  i n  t h e  map i tself .  S c o t s  
conveyancers are a l r e a d y  accustomed t o  s t a t e d  measure- 
ments i n  a boundary d e s c r i p t i o n  be ing  s u b j e c t  t o  t h e  
q u a l i f i c a t i o n  ' o r  thereby '  . 
t h a t  i t  is j u s t i f i a b l e  t o  make t h e  gua ran tee  s u b j e c t  
t o  t h i s  w e l l  known q u a l i f i c a t i o n  of ' o r  the reby '  i n  
r e l a t i o n  t o  t h e  a r e a  of l ands  and t h e  p o s i t i o n  and 
l e n g t h  o f  t h e  boundar ies ,  even a l though  t h e  r e s u l t  may 
appea r  t o  approximate t o  t h e  Engl i sh  Genera l  Boundaries 
Rule. Beyond t h i s ,  however, a m a j o r i t y  of u s  f e e l  t h a t ,  
i n  t h e  l i g h t  of t h e  exper ience  of o t h e r s ,  i t  i s  approp- 
r ia te  t o  i n c o r p o r a t e  a p r o v i s i o n  t h a t  when a p h y s i c a l  

Consequently w e  c o n s i d e r  

25. See  i b i d .  pa ra s .  103 and 104. 
26. See  (1969) Cmnd. 4137 p.40. 
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o b j e c t  forms a boundary t h e  e x a c t  boundary l i n e  
a l o n g  t h a t  o b j e c t  w i l l  n o t  be gua ran teed  u n l e s s  
i t  is s p e c i f i c a l l y  s t a t e d  i n  t h e  T i t l e  Shee t .  We 
have coupled t h i s  w i th  a f u r t h e r  p r o v i s i o n  t h a t  
t h e  T i t l e  Shee t  w i l l  exp res s ly  d i s c l o s e  w h a t  a 
t i t l e  d e c l a r e s  t o  be t h e  exac t  boundary l i n e  i n  
r e l a t i o n  t o  t h e  p h y s i c a l  ob jec t .27  
be open t o  p a r t i e s  i n  a d i s p u t e  t o  found on t h e i r  
t i t l e s  t o  e s t a b l i s h  what they c o n s i d e r  t o  be the  
t r u e  boundary l i n e  and any d ivergence  e s t a b l i s h e d  
from what i s  g iven  i n  t h e  T i t l e  Shee t  may l ead  t o  
a q u e s t i o n  of r e c t i f i c a t i o n  o r  non r e c t i f i c a t i o n  
o f  t h e  R e g i s t e r  w i t h  consequent indemnity claims." 

It w i l l  always 

I n  s h o r t ,  t h e  Henry Committee'came t o  t h e  conclus ion  t h a t  
somqthing approximating t o  the  Genera l  Boundaries Rule should 
be a f e a t u r e  of t h e  system t o  be adopted i n  Scotland. 

Nor thern  I r e l a n d  

25. R e g i s t r a t i o n  of t i t l e  t o  land i n  Nor thern  I r e l a n d  h a s  
a l s o  been t h e  s u b j e c t  of a r e c e n t  enqu i ry  by a depar tmenta l  
committee, under  t h e  cha i rmanship  of Mr J u s t i c e  Lowry.28 
t h a t  p a r t  of t h e i r  r epor t29  w h i c h  d i scussed  t h e  e x i s t i n g  

I n  

system of r e g i s t r a t i o n  of t i t l e  i n  Nor thern  I r e l a n d  u n d e r ' t h e  
Local R e g i s t r a t i o n  of T i t l e  ( I r e l a n d )  A c t  1891, they  said:-  

"58. Boundaries appea r ing  on Land R e g i s t r y  maps a r e  
not  normally conc lus ive  ........ bu t  they may be made 
conc lus ive  i n  c e r t a i n  cases... . . . . . .  Boundaries may 
a l s o  be made conc lus ive  by agreement.. . . . . . When 
boundar ies  are conc lus ive  i t  i s  t h e  p r a c t i c e  t o  e n t e r  
a n o t e  t o  t h a t  e f f e c t  i n  t h e  f o l i o ;  bu t  i t  i s  r a r e  t o  
f i n d  cases i n  w h i c h  boundar ies  a r e  conc lus ive  o r  have 
been made conc lus ive  by agreement.  The reason  is  t h a t  
boundar ies  i nvo lve  t h i r d  p a r t y  i n t e r e s t s  and, u n l e s s  
t h e r e  is a boundary d i s p u t e  as  r ega rds  a p a r t i c u l a r  
p l o t  of ground, t h e  r e g i s t e r e d  owner does  no t  wish - 
and indeed does n o t  need - t o  b r i n g  i n  t h i r d  p a r t i e s  
t o  have t h e  boundar ies  s p e c i f i c a l l y  de f ined  ." 

27. See pa ras .  43 and 44 below where t h e  a p p l i c a t i o n  of a 
s i m i l a r  p r o v i s i o n  i n  England and Wales is d iscussed .  

28. Now Lord C h i e f  J u s t i c e  of Northern I r e l a n d .  
29. (1967) Cmd. 512. 
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The committee made no s p e c i f i c  recommendation as  t o  bound- 
aries but  it i s  clear from what i s  s a i d  i n  t h e  passage from 
t h e i r  r e p o r t  which we have quoted t h a t  they  accep ted  t h e  
p r i n c i p l e  of g e n e r a l  boundar ies  f o r  r e g i s t e r e d  lapd. 

Commonwealth 

26. I n  t h e  Commonwealth t h e r e  are two main systems of reg- 
i s t r a t i o n  of t i t l e .  
he re .  The o t h e r  is  de r ived  from t h e  system in t roduced  i n t o  
South  A u s t r a l i a  by S i r  Robert  Torrens  i n  1858, and commonly 
named a f t e r  him. 
o f  t h e  s ta tes  of t h e  United S t a t e s  of America. 
o f  t h e  Commonwealth t h a t  have fo l lowed u s ,  t h e  g e n e r a l  bound- 
a r ies  r u l e  has been a lmost  i n v a r i a b l y  adopted." 
s e l f  regarded gua ran teed  f i x e d  boundar ies  as a n  e s s e n t i a l  
f e a t u r e  of r e g i s t r a t i o n  of t i t l e  and i n  t h o s e c o u n t r i e s  where 
t i t l e  r e g i s t r a t i o n  is  based on h i s  system f i x e d  boundar ies ,  
a r e  we unders tand ,  t h e  r u l e  ( a t  least  i n  theo ry ) .  

One i s  based on t h e  system t h a t  we have 

The Torrens  system is  a l s o  found i n  some 
I n  those  p a r t s  

Torrens  him- 

27. 
t r a t i o n  of t i t l e  a p p e a r s t o  gua ran tee  t i t l e  t o  boundar ies ,  it 
seems t h a t ,  i n  p r a c t i c e ,  t h i s  is no t  always t h e  case. 
Zea land ,  f o r  example, where a Torrens  system o p e r a t e s ,  a n  
a p p l i c a n t  f o r  r e g i s t r a t i o n  under t h e  Land Trans fe r  A c t  1952 
h a s  t o  supply a p l a n  of t he  l and  showing t h e  boundar ies  and 
t h e i r  re la t ive p o s i t i o n ? '  
s p e c i f i e d  requi rements  and v e r i f i e d  by a r e g i s t e r e d  surveyor .  
When t h e  a p p l i c a n t  becomes t h e  registered p r o p r i e t o r ,  he becomes 
t h e  a b s o l u t e  owner of t h e  land  s u b j e c t  on ly  t o  t h e  matters 

Never the l e s s ,  even i n  those  j u r i s d i c t i o n s  where regis- 

I n  New 

prepared  i n  accordance w i t h  c e r t a i n  

en te red  on t h e  register.32 
excep t ions  t o  t h e  i n d e f e a s i b i l i t y  of t i t l e  which i s  confe r r ed  
by r e g i s t r a t i o n .  The excep t ion  t h a t  i s  r e l e v a n t  h e r e  i s  t h a t  
wh ich  r e l a t e s  to:- 

There are,  however, some 

30. e.g. Kenya, M a l a w i .  

31. Land T r a n s f e r  A c t  1952 (N.Z.), s.167. 
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"any p o r t i o n  of land  t h a t  may have been e r roneous ly  
inc luded  i n  t h e  g r a n t ,  c e r t i f i c a t e  o f  t i t l e ,  le8 ;e, 
o r  o t h e r  i n s t rumen t  ev idencing  t h e  t i t l e  of t h e  
r e g i s t e r e d  p r o p r i e t o r  by wrong d e s c r i p t i o n  of p a r c e l s  
o r  o f  boundaries." 

Furthermore,  where any b u i l d i n g  encroaches  on any a d j o i n i n g  
l and ,  t h e  c o u r t  may on t h e  a p p l i c a t i o n  of ei ther p a r t y  make 
v a r i o u s  o r d e r s  i n c l u d i n g  one v e s t i n g  i n  t h e  encroaching  owner 
t h e  p i ece  of l and  encroached upon, s u b j e c t  t o  such terms and 
c o n d i t i o n s  as t h e  c o u r t  t h i n k s  f i t  i n c l u d i n g  t h e  payment of 
money.33 
" l i m i t e d  as t o  pa rce l s . t t  
p o s i t i o n ,  area o r  boundar ies  of t h e  l and  i n  ques t ion  and t h e  
immediate n e c e s s i t y  f o r  a survey i s  t h u s  avoided. 
Reg i s t r a r -Genera l  of land  i n  New Zealand, w r i t i n g  i n  r e fe rence  
t o  t i t l e s  l i m i t e d  a s  t o  p a r c e l s ,  comments t h a t  " cu r ious ly  
enough 
t o  landowners, e s p e c i a l l y  w h e r e  t h e  v a l u e  of t h e  l and  i s  no t  
g r e a t .  
accep t  t i t l e s  l i m i t e d  as  t o  pa rce l s . .  

28. The ques t ion  of f i x e d  o r  g e n e r a l  boundar ies  is, w e  
s u s p e c t ,  one of t hose  m a t t e r s  on which con t rove r sy  w i l l  never  
wholly be s t i l l e d ;  and each w i l l  c o n t i n u e  t o  have i t s  suppor t e r s .  
A t  a r ecen t  d i s c u s s i o n  on t h e  r o l e  of survey i n  land regis- 
t r a t i o n  o rgan i sed  by t h e  Royal I n s t i t u t i o n  of Char t e red  
Surveyors  on 15 A p r i l  1971, a surveyor  from A u s t r a l i a  is quoted 
as saying:-35 

Again, p r o v i s i o n  i s  made i n  New Zealand f o r  t i t l es  
Such t i t l e s  do no t  gua ran tee  t h e  

A former 

t h i s  s p e c i e s  o f  u n c e r t a i n t y  does  no t  cause  much concern 

Th i s  i s  shown by the  r e a d i n e s s  of most p r o p r i e t o r s  t o  

32. i b i d .  s.62. 
33. 
34. 
35. Char t e red  Survevor  Ju ly  1971. p. 14. 

P rope r ty  Law Amendment A c t  1957 (N.Z.), s. 5. 
E.C. Adams, The Land T r a n s f e r  A c t  1952. para .  465. 
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" W e  f i n d  t h a t  t h e  Torrens  system, i n  u s e  i n  A u s t r a l i a ,  
works reasonably  w e l l  bu t  it h a s  c e r t a i n  drawbacks. 
The a c t u a l  c o s t  [of survey]  t o  t h e  buyer cou ld  be 
rather high b u t  compared wi th  t h e  c o s t  of t h e  t r a n s -  
a c t i o n  i t  p l a y s  a p r e t t y  i n s i g n i f i c a n t  p a r t .  
of cour se ,  t h a t  t h e  p ropor t ion  of survey c o s t s  c l imb 

. a s  t h e  va lue  o f  t h e  land  decreases. T ime  i s  ano the r  
adve r se  f a c t o r .  
y e a r s  t o  b r i n g  land  under  t h e  Torrens  system. 
t h e l e s s  I fee l  t h a t  t h e  system i n  A u s t r a l i a  i s  
v i r t u a l l y  necessary  i n  regard  t o  l and  survey i n  t h e  
o u t e r  areas. It i s  n o t  ea sy  t o  i d e n t i f y  t e r r a i n  on 
a i r  photographs and I doubt i f  fences36 o f t e n  c o n s i s t -  
i n g  of odd p o s t s ,  could  be picked out." 

we f i n d ,  

It can  t a k e  up t o  two and a ha l f  
Never- 

H e  concluded by saying:- 

boundar ies .  
of t h e  survey  and i s  c a u s i n g  problems. 
and causes  expense wi th  regard  t o  t h e  r e g i s t r a t i o n .  
t h i n k  t h a t  a combination of both systems might be s a t i s -  
f a c t o r y .  

" I n  A u s t r a l i a  a g r e a t  d e a l  of t i m e  i s  t aken  up comparing 
T h i s  r e s u l t s  from improvements i n  accuracy  

It t a k e s  t i m e  
I 

By way of comment on  t h e  sugges t ion  t h a t  a combination of both 
sys tems might be s a t i s f a c t o r y ,  w e  t h i n k  t h a t  t h e  Eng l i sh  system, 
i n  t h a t  i t ' m a k e s  p r o v i s i o n  f o r  t h e  f i x i n g  of boundar ies  where 
r e q u i r e d  m i g h t  be s a id  t o  provide  such a combination. 

F rance  

2 9 .  
Wales has  produced a pure ly  topograph ica l  map, t h e  surveys  i n  
France  (beginning  w i t h  t h a t  s t a r t e d  a t  Napoleon's i n s t i g a t i o n  
i n  1807) have been directed t o  i n d i c a t i n g  a l s o  t h e  p a r c e l s  i n  

While t h e  Ordnance Survey Department i n  England and 

3 6 .  I n  England t h e r e  i s  no g e n e r a l  o b l i g a t i o n  t o  fence .  I n  
p a r t s  of t h e  Commonwealth t h e r e  i s  a s t a t u t o r y  l i a b i l i t y  
on  o c c u p i e r s  of a d j o i n i n g  l ands  t o  c o n s t r u c t  a d i v i d i n g  
f ence  s u f f i c i e n t  f o r  t h e  purpose of both o c c u p i e r s  (See 
e.g. Fences A c t  1968 (Victoria)) .  I n  o t h e r  p a r t s  a prop- 
r i e t o r  of r e g i s t e r e d  land  i s  bound t o  ma in ta in  i n  good 
o r d e r  t h e  f e n c e s ,  hedges, s t o n e s ,  p i l l a r s ,  w a l l s  and 
o t h e r  f e a t u r e s  which demarcate h i s  boundar ies .  
Reg i s t e red  Land A c t ,  cap. 300 (Kenya)). 

(See e.g. 

20.  

s e p a r a t e  ownership. T h i s  has  sometimes been c a l l e d  t h e  
c a d a s t r a l  system. 
f u l  a t t e m p t s  a t  producing  a nation-wide series of a c c u r a t e  
maps. A procedure e x i s t s  by which  ne ighbour ing  owners can  
a t t e n d  t h e  i n s p e c t i o n  of t he  ground c a r r i e d  o u t  by t h e  
o f f i c i a l  surveyor ,  and if they  a g r e e  t h e  p o s i t i o n  of any land- 
marks i n d i c a t i n g  t h e  boundar ies ,  these are shown as such on 
the  r e s u l t i n g  map. S i m i l a r l y ,  i f  t h e  ownership of boundary 
f e a t u r e s  i s  agreed by t h e  i n t e r e s t e d  p a r t i e s ,  t h i s  t oo  i s  
i n d i c a t e d  on t h e  map by way of conven t iona l  s i g n s  p laced  
a g a i n s t  t h e  f e a t u r e s .  We unders tand ,  however, t h a t  any such 
i n d i c a t i o n s  on t h e  map give rise t o  presumptions only ,  and 
do no t  c o n s t i t u t e  a formal  f i x i n g  of boundar ies ,  s i n c e  the 
whole procedure i s  a d m i n i s t r a t i v e  and n o t  j u d i c i a l .  I f  the 
i n t e r e s t e d  p a r t i e s  do n o t  a t t e n d  t h e  s u r v e y o r ' s  i n s p e c t i o n  
of t he  ground, the  boundary f e a t u r e s  w i l l  appea r  on t h e  map 
wi thou t  any i n d i c a t i o n s  of ownership; i n  o t h e r  words, t h e  
map w i l l  show g e n e r a l  boundar ies  only.  

There  have been several  n o t  wholly success- 

The " f ix ing"  of boundar ies  

30. 
land are conta ined  i n  r u l e s  276 and 277 which a r e  a s   follow^:^^ 

The p rov i s ions  a s  t o  f i x i n g  boundar i e s  of r e g i s t e r e d  

"276.  If i t  is  d e s i r e d  t o  i n d i c a t e  on t h e  f i l e d  p l an  
o r  Genera l  Map, o r  o the rwise  t o  d e f i n e  i n  t h e  register, 
t h e  p r e c i s e  p o s i t i o n  o f  t h e  boundar i e s  o f  t h e  land or 
any p a r t s  t h e r e o f ,  n o t i c e  s h a l l  be  g iven  t o  t h e  owners 
and occup ie r s  of t h e  a d j o i n i n g  l a n d s ,  i n  each  i n s t a n c e ,  
of the i n t e n t i o n  t o  a s c e r t a i n  and f i x  t h e  boundary, 
w i th  such  p l an ,  o r  t r a c i n g ,  o r  e x t r a c t  from t h e  pro- 
posed v e r b a l  d e s c r i p t i o n  o f  t h e  l a n d  as may be necessary ,  
t o  show c l e a r l y  t h e  f i x e d  boundary proposed t o  be 
r e g i s t e r e d ;  and any q u e s t i o n  of doubt  o r  d i s p u t e  a r i s i n g  
theref rom s h a l l  be dea l t  w i t h  as provided  by these r u l e s .  

277. When t h e  p o s i t i o n  and d e s c r i p t i o n  of the boundar ies  
of t he  land have been t h u s  a s c e r t a i n e d  and determined, 
t h e  necessary  p a r t i c u l a r s  s h a l l  be  added t o  t h e  f i l e d  
p l a n  o r  Genera l  Map, and a no te  s h a l l  be made i n  the 

~~ 

37. These r u l e s  a r e  v i r t u a l l y  t h e  same a s  those  (211  and 
212) conta ined  i n  the  1898 Rules. 
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prope r ty  Register t o  t h e  e f f e c t  t h a t  t h e  boundar ies  
have been f i x e d .  The p l a n  o r  Genera l  Map s h a l l  t hen  
be  deemed t o  d e f i n e  a c c u r a t e l y  t h e  f i x e d  boundaries.  

What is  meant by " f i x i n g l a  boundary 

31. . It  w i l l  be seen  t h a t  t h e  " f ix ing"  of a boundary under 
these p r o v i s i o n s  invo lves  t w o  d i s t i n c t  p rocesses .  The f i rs t  
i s  t h e  a sce r t a inmen t  of t h e  p o s i t i o n  of t h e  boundary. It is 
on ly  when t h a t  h a s  been done t h a t  t h e  second s t e p  can  be taken ,  
namely t h e  f i x i n g  of t h e  boundary so a s c e r t a i n e d  as  a m a t t e r  
o f  record. 
record ing  t h e  p o s i t i o n  of a boundary by r e f e r e n c e  t o  p h y s i c a l  
f e a t u r e s  i n  t h e  v i c i n i t y  of t h e  land  i n  ques t ion .  If t h e  
ope ra t ion  I S  t o  have any r e a l  v i r t u e ,  i t  i s  necessa ry  f o r  t h e  
p o s i t i o n  of t h e  boundary t o  be recorded  i n  such  a way t h a t  it 
can always be r econs t ruc t ed  even if t h e  whole sur rounding  
t e r r a i n  changes as  t h e  r e s u l t ,  f o r  example, o f  enemy a c t i o n  
or f looding .  Th i s ,  i n  P r a c t i c e ,  i s  done by f i x i n g  t h e  bound- 
ary by r e fe rence  t o  N a t i o n a l  G r i d  co-ord ina tes  supp l i ed  t o  
the  Reg i s t ry  by t h e  Ordnance Survey Department. 
co-ord ina tes  t h e  p o s i t i o n  Of a boundary could always be recon- 
strutted. 

But f i x i n g  i n  t h i s  c o n t e x t  means more than  j u s t  

From t h e s e  

38 

32. The Land R e g i s t r y ' s  r o l e  i n  t h e  f i x i n g  of boundar ies  
i s  p r imar i ly  a n  a d m i n i s t r a t i v e  one, and i s  l a r g e l y  conf ined  
t o  c a r r y i n g  Out t h e  second s t e p  i n  t h e  procedure .  
f irst  s t e p  i n  the  procedure ,  t h e  a sce r t a inmen t  of t h e  p o s i t i o n  
o f  t h e  boundary, r e q u i r e s  a j u d i c i a l  de t e rmina t ion ,  t h e  Chief 
Land R e g i s t r a r  may refer t h a t  m a t t e r  e l sewhere .  

If t h e  

A t  p r e s e n t ,  

38. The c o s t  of p rov id ing  t h e  r e l e v a n t  Na t iona l  Gr id  co- 
o r d i n a t e s  would be h igh  i f  t h e  boundary t o  be "fixed1'  
l i es  i n  a n  area which h a s  no t  been resurveyed  by the  
Ordnance Survey Department on t h e  l/l25O scale. 
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f e rence  must be t o  the  High Cour t ,  b u t  we would pu t  
fo r  c o n s i d e r a t i o n  t h e  sugges t ion  t h a t  t h e  Chief 

R e g i s t r a r  should be empowered t o  refer s u i t a b l e  cases 
e Lands Tr ibuna l  i n s t e a d .  

tfFixing" a boundary only  f i x e s  t h e  p o s i t i o n  o f  t h e  
egal boundary as i t  e x i s t s  a t  a p a r t i c u l a r  p o i n t  i n  t ime; 
U t  i t  w i l l  no t  n e c e s s a r i l y  remain i n  t h a t  p o s i t i o n  f o r  a l l  
i m e .  For example, f e a t u r e s  marking a boundary, such as 
ences  or hedges, may be moved o r  may be rep laced  by o t h e r  
t r u c t u r e s  which are no t  placed on e x a c t l y  t h e  same l i n e .  
h a t ,  by i t s e l f ,  would have no e f f e c t  on  t h e  p o s i t i o n  of t h e  
e g a l  boundary; bu t  i n  due cour se  of t i m e  the landowner 

favoured by t h e  movement of t he  p h y s i c a l  f e a t u r e s  may o b t a i n  
a t i t l e  by adve r se  possession39 t o  t h e  land  between them and 
t h a t  l e g a l  boundary, and thus  t h e  new l i n e  may come t o  con- 
s t i t u t e  t h e  l e g a l  boundary between t h e  a d j a c e n t  landowners. 
Any s h i f t i n g  of l e g a l  boundaries i n  t h i s  way w i l l  supplant  
any p rev ious  f i x i n g  of t h e  boundar ies  under t h e  p r o v i s i o n s  
of t h e  A c t .  I n  some of t h e  c o u n t r i e s  i n  which t h e  Torrens  
system o p e r a t e s ,  i t  i s  n o t  normally p o s s i b l e  t o  a c q u i r e  by 
adverse  posses s ion  r i g h t s  i n  r e s p e c t  of land wi th  r e g i s t e r e d  
t i t l e .  The reason  f o r  t h i s  i s  t h a t  i n  those  c o u n t r i e s  a 
registered t i t l e  is  g e n e r a l l y  t t i nde feas ib l e"  and it is  
i n c o n s i s t e n t  wi th  t h e  concept of i n d e f e a s i b i l i t y  of t i t l e  
t h a t  r i g h t s  not recorded on t h e  r e g i s t e r  can  p r e v a i l  a g a i n s t  
it. As we poin ted  o u t  i n  ou r  Second Working Paper" we are 

39. Act ions  f o r  t h e  recovery of l and  are, under t h e  
L imi t a t ion  A c t  1939, b a r r e d ,  u s u a l l y  a f t e r  12 y e a r s  
undis turbed  possess ion .  That A c t  a p p l i e s  t o  bo th  
r e g i s t e r e d  and u n r e g i s t e r e d  land .  I n  t h e  c a s e  o f  
r e g i s t e r e d  l and ,  however t h e  es ta te  of t h e  p r o p r i e t o r  
is  not  au tomat i ca l ly  ex t ingu i shed  a t  t h e  end of t h e  
l i m i t a t i o n  pe r iod ,  bu t  is  he ld  on t r u s t  f o r  t h e  adve r se  
posses so r  u n t i l  t h e  la t ter  p e r f e c t s  h i s  t i t l e  by a 
change i n  t h e  p r o p r i e t o r s h i p  register (Land Registration 
A c t ,  s.75). 

40. ' I n  para .  55. 
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n o t ,  i n  o u r  p r e s e n t  s tudy ,  concerned w i t h  t h e  merits o r  
demer i t s  o f  t h e  a c q u i s i t i o n  of r i gh t s  i n  land  by adve r se  
posses s ion .  
ar ies  t h e  o p e r a t i o n  of t h e  L i m i t a t i o n  A c t ,  i n  g i v i n g  l e g a l  
e f f e c t  t o  s i t u a t i o n s  o f  long  s t a n d i n g  t o  which no o b j e c t i o n  
h a s  been made, is  probably  a n  impor tan t  f a c t o r  i n  avoid ing ,  
o r  s e t t l i n g ,  p o s s i b l e  d i s p u t e s .  
a t i o n  A c t  does,  however, mean t h a t  even a f i x e d  boundary 
cannot  be  s a i d  t o  c a r r y  a S t a t e  "guarantee" i f  t h e  registered 
p r o p r i e t o r  f a i l s  t o  r e t a i n  posses s ion  of h i s  land .  
a c q u i r e d  or i n  t h e  course  of a c q u i s i t i o n  under  t h e  L imi t a t ion  
A c t s  are o v e r r i d i n g   interest^,^' 
i n  t h i s  c o n t e x t .  F i r s t ,  where there has been a n  encroachment 
on  l and  comprised i n  a r e g i s t e r e d  t i t l e ,  t h e  register may be 

r e c t i f i e d  t o  t a k e  t h e  r e l e v a n t  p i e c e  of land  o u t  of t h e  t i t l e  
once t h e  r i g h t s  o f  t h e  r e g i s t e r e d  p r o p r i e t o r  have been bar red .  
Secondly,  w h e r e  t h a t  has happened, t h e  registered p r o p r i e t o r  
w i l l  have no claim f o r  indemnity i n  r e s p e c t  o f  t h e  land which 
he h a s  lost .  

Never the l e s s ,  we t h i n k  t h a t  i n  r e l a t i o n  t o  bound- 

The o p e r a t i o n  of t h e  L i m i t -  

R igh t s  

and t h a t  h a s  two consequences 

42 

43 

e x h a u s t i v e  survey and s e t t l i n g  t h e  l i n e  of t h e  boundary wi th  

The practice and c o s t  of f i x i n g  boundar ies  

34. 
t o  be fo l lowed on  a n  a p p l i c a t i o n  t o  f i x  boundaries.44 The 
c o s t  of t h e  a p p l i c a t i o n  w i l l  f a l l  on t h e  a p p l i c a n t  and these 
c a n ,  even  i n  a r e l a t i v e l y  simple case, be cons ide rab le .  
f i x  a boundary invo lves ,  i n  a d d i t i o n  t o  s e r v i n g  n o t i c e s  on 
t h i r d  p a r t i e s ,  examining t h e i r  t i t l e s ,  c a r r y i n g  o u t  a n  

41. s. 70(1 
42. s. 75. See  a l s o  s.82(3).  
43. R e  Chowood's Reg i s t e red  Land [1933] Ch. 574 
44. 

The r u l e s  do n o t  s p e c i f y  i n  any d e t a i l  t h e  procedure 

To 

The procedure  i s  desc r ibed  i n  C u r t i s  & Ruoff,  
Registered Conveyancing 2nd. ed,  pp. 68 ,  69. 

g 

I 
d 

a l l  i n t e r e s t e d  p a r t i e s .  
o r  d i s p u t e  which need t o  be determined j u d i c i a l l y .  
takes t i m e  and t h e  Chief Land Registrar informs us  t h a t  i n  
t h e  cases which have occurred  and of w h i c h  there i s  a record, 
t h e  s h o r t e s t  time taken  was three months and t h e  l o n g e s t  
twenty-one months. I n  f ac t ,  however, there have only  been 
n ine  cases where boundar ies  have been f i x e d  s i n c e  complete 
r eco rds  were f i rs t  kept  i n  1 9 3 7 . ~ ~  
a p p l i c a t i o n s  i s  t h e r e f o r e  very  l i m i t e d .  

There may t o o  be ques t ions  of doubt 
A l l  t h i s  

Experience of such 

P r o v i s i o n a l  conclus ion  a s  t o  f i x e d  boundar ies  

35. 
t o  be over -e labora te  and expens ive ,  we cannot  see how i t  could ,  
i n  p r a c t i c e ,  be s i m p l i f i e d  wi thou t  p u t t i n g  t h e  r i g h t s  of t h i r d  

p a r t i e s  i n  jeopardy. 
owners and occup ie r s  should be n o t i f i e d .  
t r y i n g  t o  o b t a i n  t he i r  agreement a r e  l i k e l y  t o  be time-consuming 
and troublesome f a c t o r s  - a l l  t h e  more s o  i f ,  as  i s  p o s s i b l e ,  
they  do no t  wish to  co-operate. 
t r a t i o n  wi th  g e n e r a l  boundar ies  i s  t h a t  i t  avo ids  p o s s i b l e  

Although t h e  procedure f o r  f i x i n g  boundar ies  may seem 

It seems t o  u s  e s s e n t i a l  t h a t  a d j o i n i n g  
Trac ing  them and 

The g r e a t  b e n e f i t  of r eg i s -  

d i s p u t e s  between neighbours by " l e t t i n g  s l e e p i n g  dogs lie". 
Any procedure f o r  f i x i n g  boundar ies  m u s t  i n e v i t a b l y  have t h e  
oppos i t e  e f f e c t .  
boundar ies  has  been s o  l i t t l e  used does not  prove conc lus ive ly  
t h a t  r e g i s t r a t i o n  w i t h  g e n e r a l  boundar ies  i s  s a t i s f a c t o r y .  
P o t e n t i a l  
d e t e r r e d  by t h e  i n e v i t a b l e  s u b s t a n t i a l  c o s t  and t i m e  n e c e s s a r i l y  
involved  i n  de te rmining  such an  a p p l i c a t i o n .  

That t h e  e x i s t i n g  procedure f o r  f i x i n g  

a p p l i c a n t s  f o r  f i x i n g  boundar ies  may have been 

Never the less ,  t h e  

45. These records do not show t h e  number of a p p l i c a t i o n s  t o  
f i x  a boundary where f i x i n g  d i d  n o t  a c t u a l l y  t a k e  p l ace .  
S ince  1960, however, there have been s i x  a p p l i c a t i o n s  
which d i d  no t  proceed f o r  v a r i o u s  reasons.  (e.g. i n  
one c a s e  t h e  a p p l i c a n t  s t a t e d  t h a t  he w a s  unable  t o  
o b t a i n  an  a b s t r a c t  of t i t l e  t o  t h e  a d j o i n i n g  owner's 
l and) .  
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47. (1919) Cmd. 424 p.18 
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S c a l e  of p l a n s  

42. 
matter which w e  r ega rd  as p r i m a r i l y  one of a d m i n i s t r a t i o n  
.and-, as  w e  have a l r e a d y  i n d i c a t e d ,  o u t s i d e  t h e  ambit of o u r  
p r e s e n t  s tudy .  
of ou r  cor respondents  thought  t h a t  the  scales used  f o r  f i l e d  
p l a n s  were o f t e n  too  sma l l  f o r  t h e i r  requi rements .  
Reg i s t ry  are,  however, p repared  i n  c e r t a i n   circumstance^^^ t o  
u s e  d e t a i l e d  p l a n s  o r  a r c h i t e c t u r a l  d rawings  e i t h e r  50 as  a n  
a d j u n c t  to ,  o r  i n  s u b s t i t u t i o n  f o r  t h e  f i l e d  p lan .  

Evidence l o s t  on f i r s t  r e g i s t r a t i o n  

43. 
having  r ega rd  t o  t h e  g e n e r a l  boundar ies  r u l e ,  gua ran tee  t h e  
p o s i t i o n  of a boundary o r  t h e  ownership of a boundary f e a t u r e .  
Where, however, a conveyance o r  t r a n s f e r  c o n t a i n s  a d e c l a r a t i o n  
a s  t o  t h e  ownership of f e n c e s  o r  o t h e r  boundary s t r u c t u r e s  it 
is  t h e  p r a c t i c e  of t h e  Reg i s t ry  t o  make a n  e n t r y  i n  t h e  Registei 
i n  r e s p e c t  of t h e  d e c l a r a t i o n .  

44. 
of t h e  p a r t i e s  t o  ensu re  t h a t  t h e  a v a i l a b l e  ev idence  as  t o  
t h e  ownership of boundary f e a t u r e s  is c r y s t a l i z e d  i n  a 
d e c l a r a t i o n  i n  t h e  conveyance o r  t r a n s f e r  w h i c h  can  be recorded  
on t h e  r e g i s t e r .  I f  t h e  making of such d e c l a r a t i o n s  w e r e  t o  
become common form we t h i n k  t h a t  there would be less f o r c e  i n  
t h e  c r i t i c i sm t h a t  v a l u a b l e  ev idence  as t o  boundary f e a t u r e s  
and t h e i r  ownership i s  l o s t  on f i rs t  r e g i s t r a t i o n .  

The scale of the p l a n s  used by t h e  R e g i s t r y  is a 

Never the l e s s ,  we should mention t h a t  a number 

The 

Unless  a boundary h a s  been f i x e d ,  t h e  R e g i s t r y  cannot ,  

51 

I n  view of t h i s  p r a c t i c e  it l a r g e l y  l i es  i n  t h e  hands 

49. We'understand t h a t  whatever s c a l e  of map i s  used  f o r  
t i t l e  p l a n s ,  t h e  R e g i s t r y  w i l l ,  i n  many cases, p r e p a r e  
a n  enlargement of any p a r t i c u l a r  f e a t u r e  where i t  
could  n o t  be o the rwise  desc r ibed  adequate ly .  

50. 

51 .  See P r a c t i c e  Note No. 34 (Reproduced i n  Appendix C). 

See Ruoff,  Concise  Land R e g i s t r a t i o n  P r a c t i c e ,  2nd. ed.  
P.23. 
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45. A cause  of d i f f i c u l t y  i n  r e l a t i o n  t o  f i rs t  r e g i s t r a t i o n s  
and t r a n s f e r s  of p a r t  i s  t h a t  t h e  Reg i s t ry  are sometimes unab le  
t o  r e c o n c i l e  t h e  p rope r ty  as  shown i n  t h e  p l an  lodged by the  
a p p l i c a n t  w i th  what appears  i n  the  Ordnance Survey Maps o r  on 
the  a c t u a l  site.52 Before a f i l e d  p l a n  can  be prepared i t  
may be necessary  t o  r e f e r  t h e  matter back t o  t h e  a p p l i c a n t  f o r  
c l a r i f i c a t i o n .  
stated t o  be as follows:- 53 

The p r a c t i c e  of t h e  R e g i s t r y  i n  such c a s e s  is  

When boundar ies  on t h e  ground a r e  de f ined  by p h y s i c a l  
f e a t u r e s  but  t h e  conveyance or  t r a n s f e r  p l a n  does no t  
conform w i t h  those  f e a t u r e s ,  e i t h e r  t h e  p l a n  o r  t he  
boundar ies  must be a l t e r e d  s o  t h a t  t h e  two correspond ..... When t h e  deed o r  t r a n s f e r  p l an  on which the  regis- 
t r a t i o n  i s  based i s  so badly drawn o r  so ambiguous t h a t  
it i s  not p o s s i b l e  t o  d e c i d e  whether o r  no t  i t  r e p r e s e n t s  
t he  fenced boundar ies ,  e i t h e r  t h e  a p p l i c a t i o n  w i l l  be 
cance l l ed  by t h e  r e g i s t r y  or t h e  f i l e d  p l a n  must be  
approved by a l l  i n t e r e s t e d  p a r t i e s  b e f o r e  t h e  regis- 
t r a t i o n  i s  completed. 
f e a t u r e s  on the  ground d e f i n i n g  t h e  boundaries of t h e  
land ,  t h e  governing f a c t o r  w i l l  always be t h e  deed 
p lan .  The e x i s t e n c e  of survey  pegs which do not  agree 
w i t h  the  boundar ies  shown on a p l a n  w i l l . b e  ignored by 
t h e  r e g i s t r y " .  

When t h e r e  a r e  no phys ica l  

4 6 .  
p lan  only  come t o  l i g h t  a f t e r  t h e  a p p l i c a n t ,  i f  h e  is  a 
purchaser ,  has completed h i s  purchase and pa id  ove r  the pur- 
chase  money. 
t h e  Reg i s t ry  comes top repa re  t he  t i t l e  p lan .  

There are some cases i n  which defects i n  the a p p l i c a n t ' s  

The d e f e c t s  i n  such cases are d iscovered  when 

52. On an  a p p l i c a t i o n  f o r  f i r s t  r e g i s t r a t i o n ,  t h e  
a p p l i c a n t  must supply  s u f f i c i e n t  p a r t i c u l a r s ,  by p l a n  
o r  o the rwise ,  t o  enab le  t h e  l and  t o  be f u l l y  i d e n t i f i e d  
on t h e  Ordnance Map or Land R e g i s t r y  Genera l  Map. (r.20 
( i i i ) )  . 

53. Ruoff, ,Concise  Land R e g i s t r a t i o n  P r a c t i c e ,  2nd. ed. p.29 
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we unders tand  t h a t  i t  i s ,  i n  f a c t ,  t h e  p r a c t i c e  t o  r e q u i r e  
p l a n s  lodged a t  t h e  Reg i s t ry  t o  be c e r t i f i e d  by a surveyor  
l i c e n s e d  f o r  t h e  purpose,  i n  o r d e r  t o  ensu re  t h e i r  accuracy;  
and- it h a s  been suggested t h a t  a s imilar  p r a c t i c e  should be 
adopted here. 
v i r t u a l l y  e l i m i n a t e  t h e  chances of t h e  pu rchase r  f i n d i n g  t h a t  
h i s  p l a n  i s  unacceptab le  t o  t h e  Reg i s t ry ,  w e  t h i n k  there would 
be o b j e c t i o n  here t o  i n c r e a s i n g  t h e  c o s t  of every  

t r a n s a c t i o n  by t h e  f e e s  of a l i censed  surveyor.55 
would be l i k e l y  t o  be s u b s t a n t i a l .  S i m i l a r  o b j e c t i o n s ,  on 
t h e  grounds of expense,  a l s o  apply  t o  a n o t h e r  sugges t ion  t h a t  
h a s  been made t o  u s ,  t h a t  a l l  p l a n s  on conveyances l ead ing  t o  

a f i r s t  r e g i s t r a t i o n  should ,  by s t a t u t e ,  be based on t h e  
Ordnance Survey Map. I n  some cases only  a s u i t a b l y  q u a l i f i e d  
architect  o r  surveyor  could  be re l ied upon t o  p repa re  such a 
p l an  s a t i s f a c t o r i l y .  

$8. On t h e  assumption t h a t  i t  would not  be a c c e p t a b l e  t o  
r e q u i r e  a l l  p l a n s  lodged a t  the  Reg i s t ry  t o  be cer t i f ied o r  
prepared  by a n  approved su rveyor  
Ordnance Survey Map, we have cons idered  w h a t  o t h e r  s t e p s  could  
be  t aken  t o  minimise the  r i s k  of e r r o r  and, i n  p a r t i c u l a r ,  t o  
e n s u r e  t h a t  d i f f i c u l t i e s  i n  r e l a t i o n  t o  p l a n s  are ,  so f a r  a s  

Although t h i s  p r a c t i c e  must, w e  imagine,  

Such fees 

o r  t o  be based on t h e  

47. I n  those  j u r i s d i c t i o n s  w h e r e  t h e  Torrens  System o p e r a t e s ,  
.$ 
! 
1 

i s  p o s s i b l e ,  brought t o  l i g h t  a t  a n  e a r l y  s t a g e  i n  t h e  proceed- 
ings .  
o r  d e s c r i p t i o n  i n  t h e  d ra f t  c o n t r a c t  o r  l e a s e  w i t h  the  s i t u a t i o n  
on the  ground can  ha rd ly  be too  s t r o n g l y  urged .  
p l a n s  used i n  connec t ion  w i t h  a p p l i c a t i o n s  t o  t h e  Reg i s t ry  
should be  as  a c c u r a t e  as p o s s i b l e  and be adequate  t o  i d e n t i f y  
t h e  land  on t h e  Ordnance Map, o r ,  i n  t h e  case o f  a t r a n s f e r ;  

54. i.e. a f i rs t  r e g i s t r a t i o n  of a f r e e h o l d  o r  l ea seho ld  
t i t l e ,  o r  any d i s p o s i t i o n  
t h e  land  i s  subdivided. 
I t  i s  a p p r e c i a t e d  t h a t  i n  many c a s e s  a surveyor  w i l l  
be  employed by a pu rchase r  t o  c a r r y  o u t  a s t r u c t u r a l  
survey. 

F i r s t  and foremost ,  t h e  importance of checking  t h e  p l a n  

Secondly,  a l l  

of a r e g i s t e r e d  t i t l e  where 

55. 
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l e a s e  of p a r t  of t h e  land i n  a t i t l e ,  w i t h  t h e  f i l e d  
of t h a t  t i t l e .  Th i rd ly ,  t h e  p rope r  u s e  o f  f a c i l i t i e s  

s e a r c h i n g  t h e  Index map and p a r c e l s  index  may be of some 
s t a n c e  i n  t h i s  r e spec t  
gistered land. 

i n  r e l a t i o n  t o  purchases  of 

. Although t h e  register of a n  i n d i v i d u a l  t i t l e  i s  no t  
g e n e r a l l y  open t o  i n s p e c t i o n  wi thou t  t h e  consent  of t h e  
p r o p r i e t o r  of t h e  land  or  
map and p a r c e l s  index  may be  i n s p e c t e d  by anybody;57 
p o s s i b l e  t o  make a pe r sona l  s e a r c h  of t he  Index map and 
p a r c e l s  index  but  t h e  more u s u a l  procedure  i s  t o  apply  f o r  a n  
o f f i c i a l  s ea rch .  Th i s  can a t  p r e s e n t  be done wi thout  charge,  
and i t  has a n  advantage over  a p e r s o n a l  search i n  t h a t  t h e  
r e s u l t  w i l l  be in t ima ted  i n  t h e  form o f  a c e r t i f i c a t e  which 
w i l l  show whether t h e  f r eeho ld  i n t e r e s t  i n  t h e  land  searched  
is  registered o r  n o t ,  whether i t  i s  s u b j e c t  t o  any r e g i s t e r e d  
leases o r  rent charge^,^' whether t h e  land  i s  a f f e c t e d  by any 
registered c a u t i o n  a g a i n s t  first r e g i s t r a t i o n  o r  p r i o r i t y  
n o t i c e ,  and w h e t h e r  o r  no t  i t  i s  ( o r  w i l l  on  a known d a t e  be) 
i n  a compulsory r e g i s t r a t i o n  a r e a .  

any cha rge  on it,56 t h e  Index 
It i s  

50. 
may be h e l p f u l  t o  a purchaser59 i n  a v o i d i n g  some of t h e  
d i f f i c u l t i e s  t h a t  may ar ise  when, a f t e r  completion, he a p p l i e s  
f o r  h i s  name t o  be put  on t h e  r e g i s t e r .  
w i l l  t end  t o  expose two s p e c i e s  of d e f e c t  t o  w h i c h  a p l a n  
a t t a c h e d  t o  t h e  d r a f t  contract6'  ( t h a t  i s  t o  say ,  a p l a n  which 

56. 

57. r. 12. 

The  form of s ea rch  desc r ibed  i n  t h e  p rev ious  paragraph 

T h i s  is because i t  

The i n s p e c t i o n  o f  t h e  register i s  d i scussed  i n  P a r t  D 
of our  first Working Paper  on  Land R e g i s t r a t i o n  (N0.321. 

58. 
59. 

60. 

If so,  c e r t a i n  p a r t i c u l a r s  a r e  d i s c l o s e d .  
Or a person  t a k i n g  a l e a s e  of u n r e g i s t e r e d  land which 
w i l l  r e q u i r e ,  on completion, t o  be r e g i s t e r e d .  
Or a p l a n  a t t a c h e d  t o  a d r a f t  l e a s e .  
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i s  l i k e l y  t o  be used  a s  t h e  b a s i s  f o r  t h a t  on t h e  conveyance 
o r  lease which w i l l  be submitted i n  due cour se  w i t h  t h e  
a p p l i c a t i o n  f o r  r e g i s t r a t i o n )  may be sub jec t .  

51. 
i n  %he sense  t h a t  i t  enab le s  the  land  t o  be r e a d i l y  i d e n t i f i e d  
on t h e  map i n  t h e  Reg i s t ry ,  i t  may be d e f e c t i v e  i n  t h a t  it 
p o r t r a y s  more land than  t h e  vendor has  t o  sell .  
have been copied  e x a c t l y  from some e a r l i e r  deed and may f a i l  
t o  reflect t h e  f a c t  t h a t  p a r t  of t h e  land  h a s  been s o l d  o f f  
i n  t h e  meantime, o r  t h a t  a neighbour has  ob ta ined  t i t l e  by 
adve r se  posses s ion  t o  a p o r t i o n  of i t .  
purchaser  t h i n k s  he is  buying u n r e g i s t e r e d  l and ,  bu t  a s ea rch  
of t h e  Index  map reveals t h a t  p a r t  of t h e  land  has  been regis- 
tered, he  w i l l  know a t  once t h a t  something is  wrong. 

F i r s t ,  a l though the  p l an  may be p e r f e c t l y  s a t i s f a c t o r y  

The p l an  may 

I f  a n  i n t e n d i n g  

52. 
R e g i s t r y  t o  r e c o n c i l e  w i th  t h e  Ordnance Map t h e  u n r e g i s t e r e d  
l a n d  portrayed.61 
o b t a i n  a search wi th  t h e  a i d  of such a p l an  w i l l  be t o l d  by 
t h e  R e g i s t r y  t h a t  it cannot be done; and t h e  pu rchase r  can  
t h e n  take t h e  matter up w i t h  h i s  vendor. 

53. 
a p p r o p r i a t e  s e a r c h  e r e a l w a y s  made be fo re  c o n t r a c t ,  we f e e l  
s u r e  t h a t  some of t h e  d i f f i c u l t i e s  which now ar ise  ove r  
i d e n t i t y  would b e  obv ia t ed  and expense saved. 

54. 
Index  map and p a r c e l s  index  there i s  one f u r t h e r  p o i n t  which 
we t h i n k  is  worth mentioning. 
necessa ry ,  o r  d e s i r a b l e ,  f o r  t h e  a p p l i c a n t  f o r  such a s e a r c h  
t o  f u r n i s h  a p l a n  w i t h  h i s  a p p l i c a t i o n .  
form states:- 

61. 

Secondly,  the d r a f t  c o n t r a c t  p l an  may not  enab le  t h e  

An in t end ing  purchaser  a t t empt ing  t o  

I f ,  i n  a d d i t i o n  t o  checking  t h e  p l an  on t h e  s i t e ,  t h e  

Before l eav ing  t h e  t o p i c  of o f f i c i a l .  s ea rches  of t h e  

It  i s  whether  o r  no t  i t  i s  

A no te  on t h e  o f f i c i a l  

Under r . 2 0 ,  a n  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  must be 
accompanied by s u f f i c i e n t  p a r t i c u l a r s  by p l a n  o r  
o t h e r w i s e  t o  enab le  t h e  land  t o  be f u l l y  i d e n t i f i e d  
on t h e  Ordnance Map o r  Land Reg i s t ry  Genera l  Map. 
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-- 

"The p l a n  accompanying t h i s  a p p l i c a t i o n  must c o n t a i n  
s u f f i c i e n t  d e t a i l s  o f  t h e  sur rounding  roads  and o t h e r  
f e a t u r e s  t o  enab le  t h e  l and  t o  b e  i d e n t i f i e d  s a t i s -  
f a c t o r i l y  on t h e  Ordnance map." 

p r a c t i c e ,  however, t h e  Chief Land R e g i s t r a r  i s  prepared  
t o  d ispense  wi th  a p l an  altogether where t h e  l and  l i es  i n  a 
compulsory a r e a  and can  be i d e n t i f i e d  by a street number. 
The R e g i s t r a r  w i l l ,  on r e q u e s t  i n  such cases, i s sue  a p l an  
wi th  the  r e s u l t  of t h e  sea rch  f o r  a sma l l  fee (5Op). 
whenever p o s s i b l e ,  however, we t h i n k  it d e s i r a b l e  t h a t  a n  
a p p l i c a n t  should submit a p l a n  wi th  h i s  a p p l i c a t i o n  f o r  
search  because i t  c l e a r l y  h e l p s  t o  e n s u r e  t h a t  he and t h e  
Regis t ry  a r e  a t  one. 

55. I n  a d d i t i o n  t o  t h e  sea rches  of the  Index  map and 
p a r c e l s  index ,  s p e c i a l  p rocedures  have been evolved t o  a s s i s t  
i n t end ing  purchasers  of p l o t s  on b u i l d i n g  e s t a t e s  where t h e  
t i t l e  h a s  a l r e a d y  been registered, and which a r e  i n  t h e  
process  of being d e ~ e l o p e d . ~ ~  If t h e  R e g i s t r y  h a s  approved 
a d e t a i l e d  lay-out p l an  lodged by t h e  vendor,  o r  i n t e n d i n g  
purchaser  may (wi th  t h e  vendor ' s  consen t )  apply  f o r  an  
o f f i c i a l  i n s p e c t i o n  of t h e  vendor ' s  f i l e d  p l a n  by r e f e r e n c e  

e i t h e r  t o  t h e  p l o t  number o r  t o  a p l a n  of t h e  p l o t .  The 
r e s u l t i n g  cer t i f icate  w i l l  c e r t i f y  ( i f  such be the  case) 
t h a t  t h e  p l o t  i s  comprised i n  t h e  vendor ' s  registered t i t l e  
and w i l l  a l s o  s t a t e  whether t h e  p l o t  is  a f f e c t e d  by any 
markings on t h e  vendor ' s  f i l e d  p l a n  t o  which e n t r i e s  i n  t h e  
register 

62 

I f  t h e  t i t l e  t o  any  o f  t h e  l and  comprised 

6 2 .  Where such a p l an  has  been i s s u e d ,  it merely shows 
the area i n  r e s p e c t  of which an o f f i c i a l  s ea rch  has 
been made. 
l and  comprised i n  t h e  t i t l e  deeds.  (See  P r a c t i c e  Note 
NO. 6 0 ) .  

I t  does  n o t  n e c e s s a r i l y  r e p r e s e n t  t h e  

63. See H.M. Land Registry, P r a c t i c e  Note f o r  S o l i c i t o r s  
No. 7. 

64. The Land R e g i s t r a t i o n  ( O f f i c i a l  Searches)  Rules  1969 
@.I. 1969 NO. 1179) r. 12. 

33 



i n  t h e  p l o t  has  been r e g i s t e r e d  i n  t h e  name of another ,  the 
in t end ing  purchaser w i l l  be t o l d  65 t h a t  t h i s  i s  not i n  the 
vendor' s tit le.  

Rural a r e a s  

5 6 . .  
which a r e  not  y e t  sub jec t  t o  compulsory r e g i s t r a t i o n  have 
f e a r s  t h a t  t h e  system i s  not w e l l  s u i t e d  t o  t h e  p a r t i c u l a r  
requirements of their  c l i e n t s .  I n  t h a t  connection, i t  is  
perhaps r e l e v a n t  t o  draw a t t e n t i o n  t o  the  Report66 on t h e  
a d v i s a b i l i t y  of extending Compulsory Reg i s t r a t ion  of T i t l e  on 
S a l e  t o  t h e  County of Surrey. The f i n a l  paragraph said:- 

Some of our  correspondents who p r a c t i c e  i n  r u r a l  a r e a s  

" 2 0 .  With regard t o  Surrey i n  p a r t i c u l a r  I have given 
f u l l  cons ide ra t ion  t o  t h e  f a c t  t h a t  a l a r g e  proport ion 
of t h e  county is, and is  l i k e l y  t o  remain, r u r a l  i n  
cha rac t e r .  
a r e  g r e a t e s t  i n  r e l a t i o n  t o  land which has  been, o r  i s  
about t o  be,  developed they extend a l s o  t o  r u r a l  land 
and I t he re fo re  regard the  extension of compulsory 
r e g i s t r a t i o n  on s a l e  t o  t h i s  county as d e s i r a b l e  i n  
s p i t e  of i t s  predominantly r u r a l  character." 

The County of Surrey, i n  f a c t ,  became a compulsory a rea  i n  
March 1952. 

But although the advantages of r e g i s t r a t i o n  

67 

Conclusion 

57. 
suggest ions f o r  any s u b s t a n t i a l  r e f o m  of t h e  law r e l a t i n g  t o  
i d e n t i t y  and boundaries, but  our  preliminary view i s  t h a t  i n  
the con tex t  of t h i s  Paper no such reforms a r e  needed. Never- 
t h e l e s s  we t h ink  t h a t  some of the d i f f i c u l t i e s  which are now 

W e  a r e  conscious t h a t  w e  have not pu t  forward any 

65.  
6 6 .  

When he makes h i s  pre-completion search. 
The Report is  t h a t  of M r .  J .  Nevi l le  Gray, K.C. and is  
dated 24 October 19.51, Mr Gray was appointed pursuant 
t o  s. 122 of t h e  Act t o  hold and conduct a pub l i c  enquiry 
i n t o  t h e  d e s i r a b i l i t y  of extending r e g i s t r a t i o n  of t i t l e  
on s a l e  t o  the county of Surrey ( o t h e r  t han  Croydon t o  
which it had a l r eady  been extended). It w a s  fol lowing 
t h e  enquiry and as t h e  r e s u l t  of a proposal  made a t  i t  
t h a t  t he  J o i n t  Advisory Committee of The Law Society 
and H.M. Land Regis t ry  was set  up. 

67. Pursuant t o  t h e  Reg i s t r a t ion  of T i t l e  (Surrey) Order 
1952. S.I. 1952 No. 395. 

3 4  

encountered on an app l i ca t ion  f o r  f i rs t  r e g i s t r a t i o n  of a 
t i t l e ,  o r  on t h e  r e g i s t r a t i o n  of a d i spos i t i on . f rom a regis- 
tered t i t l e ,  might be avoided i f  more use were made of t he  
procedures f o r  ob ta in ing  o f f i c i a l  searches which w e  have 
mentioned above; and, a l s o ,  i f  a p p l i c a n t s  were perhaps more 
conscious of the  necessi ty  of submit t ing t o  t h e  Registry - 
whetller on applying f o r  r e g i s t r a t i o n  o r  on e a r l i e r  searches - 
plans which a r e  a s  accu ra t e  a s  possible .  
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61. 
it strived t o  a t t a i n  t o o  g r e a t  a measure of p e r f e c t i o n  and 
so r i g o r o u s  w e r e  t h e  requi rements  f o r  r e g i s t r a t i o n  t h a t  
h a r d l y  any t i t l e s  were registered. 76 The system w a s  over- 

hauled  by t h e  Land T r a n s f e r  A c t  1875 and t h e  c o n d i t i o n s  f o r  
r e g i s t e r i n g  t i t l e s  were ve ry  cons ide rab ly  re laxed .  
c e p t  of t t i n d e f e a s i b i l i t y t t  of t i t l e  g iven  by r e g i s t r a t i o n  w a s ,  
however. r e t a i n e d .  Although t h e  Cour t  was empowered77 t o  

The scheme in t roduced  by t h e  1862 A c t  w a s  a f a i l u r e :  

The con- 

o r d e r  r e c t i f i c a t i o n  of t h e  register i n  c e r t a i n  c i rcumstances  
unconnected w i t h  f r a u d ,  i t  w a s  s t i l l  no t  pe rmi t t ed  t o  o r d e r  
r e c t i f i c a t i o n  so as  t o  a f f e c t  r i g h t s  acqu i r ed  by r e g i s t r a t i o n  
I n d e f e a s i b i l i t y  of t i t l e  was f u r t h e r  ensured  by a p r o v i s i o n  
t h a t  a t i t l e  could no t  be acqu i r ed  under t h e  L i m i t a t i o n  A c t s  
by posses s ion  adve r se  t o  t h e  t i t l e  of a r e g i s t e r e d  p r o p r i e t o r  

78 

I 79 

62. 
r e g i s t r a t i o n  of a t i t l e  pe rmi t t ed  by the  1875 A c t  i n t roduced  
a greater r i s k  of e r r o r .  
T r a n s f e r  A c t  1897 provided  t h a t  i f  anyone s u f f e r e d  l o s s  i n  
consequence of a n  e r roneous  r e g i s t r a t i o n  which could n o t  be 
r e c t i f i e d ,  he should  be indemnif ied ,  u n l e s s  t h e  l o s s  were 
wholly o r  s u b s t a n t i a l l y  a t t r i b u t a b l e  t o  h i s  own act ,  n e g l e c t  
o r  defaul t .80  
have made no breach  i n  the  p r i n c i p l e  t h a t  a registered t i t l e  
was i n d e f e a s i b l e .  It appea r s  t o  have been a p p r e c i a t e d ,  how- 
e v e r ,  t h a t  money i s  no t  always a n  adequate  recompense f o r  
t h e  loss o f  an  i n t e r e s t  i n  land  and t h e  1897 A c t  acco rd ing ly  
provided'' t h a t  i n  c e r t a i n  c i rcumstances  the '  person  p re jud iced  

The r e l a x a t i o n  i n  t h e  s t a n d a r d s  r equ i r ed  on  f i r s t  

To o f f s e t  t h a t  r i s k ,  t h e  Land 

If t h a t  p r o v i s i o n  had s tood  a l o n e ,  i t  would 

t h e  1862 A c t  w a s  vo lun ta ry .  76. R e g i s t r a t i o n  under  
77. By ss. 95 and 96. 
78. Land T r a n s f e r  A c t  

79. i b i d .  s. 21. 
80 i b i d .  s. 7(1 )  and 
81. s. 7(2).  

875, S .  95. 

3 ) .  
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by t h e  e r roneous  r e g i s t r a t i o n  cou 
the  register i n s t e a d  of indemnity 
was the  r e g i s t e r e d  p r o p r i e t o r  who 

7 A c t  a l s o  gave, f o r  t h e  f i r s t  

ild o b t  
', and, 

might 
t i m e ,  

. a i n  
i f  

be 
a 1  

r e c t i f i c a t i o n  of 
t h a t  happened, it 
indemnified. The 
. imi ted  Dower. i n  

I c e r t a i n  c i rcumstances ,  f o r  t h e  Court  t o  o r d e r  r e c t i f i c a t i o n  
of t h e  register i n  favour  of a person who would, i f  t he  l and  
had not  been r e g i s t e r e d ,  have acqu i red  a t i t l e  t o  t h e  land 

82 by adve r se  possess ion .  

63. With t h e s e  p rov i s ions  of t h e  1897 A c t  t h e  p r i n c i p l e  of 
i n d e f e a s i b i l i t y  of registered t i t l e s  i n  England and Wales w a s  
abandoned. 
sweeping reforms i n  t h e  law of prope r ty  cu lmina t ing  i n  the  
l e g i s l a t i o n  of 1925, t h e  door  t o  r e c t i f i c a t i o n  was opened 
s t i l l  f u r t h e r ,  Th i s  w a s  t h e  effect  of s e c t i o n  82 of t h e  Land 
R e g i s t r a t i o n  A c t  of t h a t  y e a r  which we  c o n s i d e r  i n  d e t a i l  
below. Although t h e r e  was a widening of t h e  grounds on which 
r e c t i f i c a t i o n  of t h e  register could be o rde red ,  t h i s  was not 
normally t o  be pe rmi t t ed  so  as t o  a f f e c t  t h e  t i t l e  of a prop- 

83 r i e t o r  who w a s  i n  possess ion .  

64. 
r e spec t .  
a n  a l t e r n a t i v e  but  a s  a complement t o  r e c t i f i c a t i o n .  
ca se  f o r  r e c t i f i c a t i o n  w e r e  sound, t h e  person  seek ing  i t  would, 
u n l e s s  he were a t  f a u l t ,  succeed to  t h a t  end o r  o b t a i n  indemnity 
i f  he  f a i l e d ;  if he  succeeded the  p r o p r i e t o r  w a s  indemnified.  
I n  1925, when f u r t h e r  grounds were added,  t h e  c a t e g o r i e s  o f  
f a u l t ,  d i s e n t i t l i n g  an  a p p l i c a n t  to  indemnity,  were reduced from 
"act, n e g l e c t  o r  d e f a u l t "  t o  f r aud  only .  

When the  system was next  reviewed as p a r t  of t h e  

The 1897 A c t  r ep resen ted  a landmark i n  a n o t h e r  impor tan t  
It  in t roduced  t h e  p r i n c i p l e  of indemnity no t  on ly  a s  

I f  t h e  

W e  t h i n k  t h a t  t h i s  

82. s.12. R e c t i f i c a t i o n  could  only  be o rde red  "Subject t o  
any e s t a t e s  o r  r i g h t s  acqu i r ed  by r e g i s t r a t i o n  f o r  
v a l u a b l e  cons ide ra t ion" .  

83. But see pa ras .  78 and 79 below i n  which we d i s c u s s  how 
t h e  Cour t ' s  c o n s t r u c t i o n  of t h i s  p r o v i s i o n  has ,  i n  
many cases, rendered i t  nugatory f o r  a f irst  r e g i s t e r e d  
p r o p r i e t o r .  
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w a s  de l ibe ra t e .84  
t h e  p r i n c i p l e  of i n d e f e a s i b i l i t y  on which r e g i s t r a t i o n  of 

It seems t h a t  Par l iament  recognised  t h a t  

t i t l e  had been grounded had been i r r e t r i e v a b l y  l o s t .  
t h e r e f o r e ,  r ep laced  i t  by t h e  concept  of i n su rance .  
bas i s  a - p r o p r i e t o r  w i t h  an  a b s o l u t e  t i t l e  would e i ther  keep 
h i s  t i t l e  i n t a c t  o r  ( u n l e s s  he were g u i l t y  of f r a u d )  be a b l e  

It 
On t h a t  

t o  o b t a i n  monetary compensation i f  h i s  t i t l e  were t o  be 
a d v e r s e l y  a f f e c t e d  by r e c t i f i c a t i o n .  The S t a t e ,  as  t h e  

i n s u r e r ,  would be e n t i t l e d  t o  r ecove r  any compensation i t  had 85 
p a i d  from any pe r son  who had caused t h e  l o s s  by h i s  f r a u d ,  
and t o  e n f o r c e  any covenant o r  o t h e r  remedy which t h e  in su red  
pe r son  ( t h e  r e g i s t e r e d  p r o p r i e t o r )  would 86 
t o  en fo rce  a g a i n s t  any t h i r d  pa r ty .  

have been e n t i t l e d  

65. 
i n road  i n t o  t h e  insurance  Concept by adding t o  t h e  class of 

The Land R e g i s t r a t i o n  A c t  196687 made a s h o r t - l i v e d  

pe r son  ba r red  from o b t a i n i n g  compensation a person  who had 
h i m s e l f  caused o r  c o n t r i b u t e d  t o  t h e  l o s s  by "any ac t ,  n e g l e c t  

- 

o r  d e f a u l t " .  It was l a t e r  accep ted  t h a t  i n  t h i s  r e s p e c t  t h e  

1966 Act had gone too  far8' and i n  t h e  Land R e g i s t r a t i o n  and 
Land Charges A c t  197189 t h e  expres s ion  " l ack  of p rope r  care" 
h a s  been s u b s t i t u t e d  f o r  t h e  words " a c t ,  n e g l e c t  o r  d e f a u l t "  
i n s e r t e d  by t h e  1966 A c t .  
of t h e  way towards r e s t o r i n g  t h e  degree of i n su rance  provided  

T h i s  has  gone some, bu t  no t  a l l  

by the  1925 A c t .  

11 R e c t i f i c a t i o n  of t h e  R e g i s t e r  

Grounds uPon which t h e  register may be r e c t i f i e d  

66. 
are set  o u t  i n  subsec t ion  ( 1 )  of s e c t i o n  82 of t h e  Act .90  
some cases only  t h e  Cour t  may o r d e r  r e c t i f i c a t i o n ,  i n  o t l  ers 
e i t h e r  t h e  Cour t  o r  t h e  Registrar9' may do so. 
seen ,92  t h e  grounds upon which t h e  r e g i s t e r  may be r e c t i f i e d  
a r e  numerous. 
"where by reason  of any e r r o r  or omission i n  the register, o r  
by reason  of any e n t r y  made under  a mis take ,  it may be deemed 
j u s t  t o  r e c t i f y  t h e  register". 93 
s e c t i o n  is, however, c u r t a i l e d  where t h e  p r o p r i e t o r  is  i n  
possess ion .  

The c i rcumstances  i n  which t h e  register may be rectified 

In 

A s  w i l l  be 

I n  p a r t i c u l a r ,  r e c t i f i c a t i o n  may be ordered  

The o p e r a t i o n  of t h e  sub- 

94 

-- . 
The P a r t i c u l a r  ca se  of f r a u d  ;>- 

.*. . .- 
67. 
i s  where t h e  Cour t  o r  t h e  R e g i s t r a r  i s  sat isf ied t h a t  any e n t r y  
i n  t h e  register has  been ob ta ined  by fraud.95 C l e a r l y ,  a case 
o f  fo rge ry  would come w i t h i n  t h i s  p r o v i s i o n  and s o  would a c a n e  

One of t h e  grounds on which t h e  r e g i s t e r  may be r e c t i f i e d  

_ _ _ _  
where t h e  Cour t  i s  s a t i s f i e d  t h a t  t h e  t r a n s f e r  t o  the regis- 
t e r e d  p r o p r i e t o r  was executed  i n  such c i rcumstances  t h a t  t h e  
t r a n s f e r o r  can  s u c c e s s f u l l y  p l e a d  t h a t  the  deed w a s  no t  t r u l y  
h i s  a t  a l l .  
he ld  t h a t  t h e  undue i n f l u e n c e  of t h e  t r a n s f e r e e  i n  procur ing  

Moreover, i n  Re Leighton ' s  Conveyance96 t h e  Cour t  

- 
t h e  execu t ion  o f  t h e  t r a n s f e r  w a s  s u f f i c i e n t  t o  enab le  t h e  

90. Powers t o  amend t h e  register a r e  confe r r ed  by t h e  follow- 
i n g  o t h e r  provis ions : -  s. 75 ( A c q u i s i t i o n  of t i t l e  by 
posses s ion ) ,  ss. 78 and 92 ( T r a n s i t i o n a l  p rov i s ions  i n  
r e l a t i o n  t o  undivided s h a r e s  and set t led land)  and r.131 
(Power of d i s p o s i t i o n  v e s t e d  i n  a person  o t h e r  than  t h e  
p r o p r i e t o r ) .  The Registrar h a s  power t o  c o r r e c t  errors 
under rr. 13 and 14. These r u l e s  are d iscussed  i n  para .  
68 below. 

91. 
92. 
93. 
94. 
95. 
96. 

Sub jec t  t o  a n  appea l  t o  the  Court .  
The t e x t  of s. 82 i s  set  o u t  i n  Appendix D. 
s. 82(1)  (h) .  
By subs.  (3 )  which i s  d i scussed  below. 
Under para. ( d )  of s.82 (1).  
[I9361 1 A l l  E.R. 667. 
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r e c t i f y  the r e g i s t e r  i n  favour  of t h e  person  who had owned 
t h e  b e n e f i t  of t h e  e s t o p p e l  i n t e r e s t ,  because s e c t i o n  5 ( o r  
s e c t i o n  20) had e f f e c t i v e l y  depr ived  him of any " r igh t  o r  
i n t e r e s t  i n  o r  t o  any registered land" on which t o  base h i s  
c la im.  
t i v e  of i n j u s t i c e  and i n  ou r  view t h e  j u r i s d i c t i o n  t o  r e c t i f y  101 
should  be s u f f i c i e n t l y  w i d e  t o  overcome it. 

T h i s  consequence of s e c t i o n s  5 and 20 may be pmduc- 

71. 
i n  some d e t a i l ,  t he  d e c i s i o n  of t h e  Cour t  of Appeal i n  Hodgson 1 04 

I n  ou r  Second Paper"' on Land R e g i s t r a t i o n  w e  d i scussed ,  

v. Marks and ano the r .  "3 I n  t h a t  paper  we said:-  

"As a recen t  c a s e  demonst ra tes ,  a r i g h t  t o  the f e e  
simple i n  e q u i t y  may be an  o v e r r i d i n g  i n t e r e s t  under  paragraph  (g)  , if coupled wi th  occupat ion .  I n  Hodgson 
v. Marks, t h e  p l a i n t i f f  ( a n  e l d e r l y  1ady)had t r a n s f e r r e d  
t h e  r e g i s t e r e d  t i t l e  t o  h e r  house t o  h e r  l o d g e r ,  bu t  she  cont inued  t o  l i v e  t h e r e  as be fo re .  The lodge r  he ld  
t h e  p rope r ty  as ba re  t r u s t e e  f o r  h e r  bu t  s o l d  it t o  t h e  
defendant Marks, who became t h e  r e g i s t e r e d  p r o p r i e t o r .  
The Cour t  of Appeal ( o v e r r u l i n g  Ungoed-Thomds J? h e l d  
t h a t  Marks should  have d iscovered  t h e  p l a i n t i f f  S 
r i g h t s  by enqu i ry ,  and ordered  t h e  r e c t i f i c a t i o n  of t h e  
r e g t s t e r  i n  t h e  p l a i n t i f f ' s  favour .  While we do not  
wish t o  sugges t  t h a t  t h a t  p a r t i c u l a r  case was dec ided  
o therwise  than  i n  accordance w i t h  t h e  merits, w e  t h i n k  
t h a t  it i s  u n s a t i s f a c t o r y  t h a t  t h e  l a w  should r e q u i r e  
c a s e s  of t h a t  s o r t ,  i nvo lv ing  two innocent  p a r t i e s ,  t o  
be decided on a basis  which can  on:65result i n  t o t a l  f a i l u r e  f o r  one s ide  o r  t h e  o the r .  Mrs. Hodgson 
had not  taken  any s t e p s  t o  p r o t e c t  her b e n e f i c i a l  
i n t e r e s t  on the  register and had she f a i l e d  t o  e s t a b l i s h  
t h a t  she was " i n  occupation" when Marks became t h e  
r e g i s t e r e d  p r o p r i e t o r  ( a s ,  indeed, s h e  d i d  a t  f i r s t  
i n s t a n c e )  she  would have l o s t  h e r  home: as i t  w a s ,  she  
w a s  he ld  t o  have had an  o v e r r i d i n g  i n t e r e s t ,  S O  t h a t  
the defendant  Marks and h i s  mortgagee were depr ived  of a l l  r i g h t s  i n  r e l a t i o n  t o  t h e  house. It w i l l  be borne 
i n  mind t h a t  r e c t i f i c a t i o n  of t h e  register t o  g i v e  
e f f e c t  t o  an  o v e r r i d i n g  i n t e r e s t  does  no t  e n t i t l e  t h e  

101. \qe would not  f avour  making e s t o p p e l  i n t e r e s t s  over- 
r i d i n g  i n t e r e s t s .  

102. See pa ras .  56-77. 
103. [1971] Ch. 892. 
104. Pa ra .  69. 
105. S u b j e c t  t o  any remedy. t h a t  e i t he r  may have a g a i n s t  t h e  

t h i r d  p a r t y .  44 

p r o p r i e t o r  a g a i n s t  whom it  is made t o  compensation 
under  s e c t i o n  83,106 It seems t o  u s  t h a t  cases of 
t h i s  class could  be more s a t i s f a c t o r i l y  dea l t  wi th  
if t h e  Cour t  had w i d e r  powers i n  t h e  f i e l d  of 
r e c t i f i c a t i o n  and indemnity,  and we propose t o  con- 
s i d e r  t h a t  p a r t  o f  t h e  Land R e g i s t r a t i o n  law i n  a 
l a t e r  Working Paper." 

72. A s  t h e  l a w  now s t a n d s ,  i t  seems t h a t  i n  t h a t  c a s e  t h e  
p l a i n t i f f  w a s  ob l iged  t o  base h e r  c l a i m  on  t h e  argument t h a t  
h e r  r i g h t  to  t h e  house c o n s t i t u t e d  a n  " o v e r r i d i n g  i n t e r e s t " ,  
because h e r  r i g h t  had no t  been s p e c i f i c a l l y  p r o t e c t e d  by a n  
e n t r y  on t h e  Registerlo7 and the  first de fendan t ,  upon becoming 
the  r e g i s t e r e d  p r o p r i e t o r ,  took f r e e  of t h e  p l a i n t i f f ' s  r i g h t  
u n l e s s  it were a n  o v e r r i d i n g  interest ." '  

73. 
one of t h e  primary o b j e c t s  of t h e  l and  r e g i s t r a t i o n  system 
was t o  s i m p l i f y  conveyancing, and its i n t r o d u c t i o n  w a s  n o t  
in tended  t o  have t h e  e f f e c t  o f  a l t e r i n g  the s u b s t a n t i v e  law, 
save t o  t h e  e x t e n t  t h a t  c e r t a i n  e s t a t e s  and i n t e r e s t s  i n  
registered land  w e r e  p o s i t i v e l y  r equ i r ed  t o  be r e g i s t e r e d  i n  
o r d e r  to ensu re  t h a t  t h e  system worked. 
w i th  t h a t  p r i n c i p l e ,  t h e  scope  of t h e  j u r i s d i c t i o n  t o  r e c t i f y  
the  register should no t ,  we th ink ,  b e  restricted by c o n s i d e r a t i o n s  
p e c u l i a r  t o  t h e  system i t se l f ,  but  should be wide enough t o  
a l low any person  who would have had a n  e s t a t e ,  r i g h t  o r  i n t e r e s t  
i n  t h e  land had t h e  l and  no t  been r e g i s t e r e d ,  t o  apply  f o r  
r e c t i f i c a t i o n  ( o r  indemnity).  That must, we a g r e e ,  be s u b j e c t  
t o  t h e  p r o v i s i o n s  i n  t h e  A c t  p o s i t i v e l y  r e q u i r i n g  c e r t a i n  
e s t a t e s  and i n t e r e s t s  t o  b e  r e g i s t e r e d ,  and a f a i l u r e  t o  comply 

106. R e  Chowood's Registered Land [I9331 Ch. 574; Re.Boyle 's  
Claim [1961] 1 W.L.R. 339. 

As we have po in ted  ou t  i n  our ear l ier  Working Papersjo9 

To be c o n s i s t e n t  

- 
107. 

108. 
109. 

By, e.g., a cau t ion :  
R. 740. 
s. 2 0  of t h e  A c t .  
e.g. i n  Working Paper  

see E l i a s  v. M i t c h e l l  [ 

No. 3 2  pa ra .  6. 
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w i t h  those  p r o v i s i o n s  should not be capab le  of be ing  made 
good by r e c t i f i c a t i o n .  Nor should i t  be p o s s i b l e  by 
r e c t i f i c a t i o n  t o  g i v e  e f f e c t  t o  an i n t e r e s t  which ,  had t h e  
l and  been u n r e g i s t e r e d ,  would have been i n e f f e c t i v e  a g a i n s t  
a pu rchase r  f o r  l ack  of r e g i s t r a t i o n  a s  a land  charge under  
t h e  Land Charges A c t .  'lo 
p r o t e c t  (by  e n t r y  on t h e  r e g i s t e r )  some i n t e r e s t  which would 
n o t  have been r e g i s t r a b l e  under t h e  Land Charges A c t  i n  the  c a s e  
of u n r e g i s t e r e d  l and  should not  be regarded  a s  a n  a b s o l u t e  
b a r  t o  r e c t i f i c a t i o n  (or  indemni ty) .  

On t h e  o t h e r  hand, a f a i l u r e  t o  

74. If t h e  p r i n c i p l e s  d i scussed  i n  the preceding  paragraph  
w e r e  t o  be c a r r i e d  i n t o  e f f e c t  a case such as Hodnson v. 
Marks' l 1  might be approached i n  a new l i g h t .  
would p u t  forward h e r  c l a i m ' t o  r e c t i f i c a t i o n  of t h e  register 
on t h e  basis  of t h e  e q u i t a b l e  r i g h t  t o  t h e  house which s h e  
would have had i f  t h e  t i t l e  had not  been r e g i s t e r e d :  a r i g h t  
which t h e  A c t  d i d  not  r e q u i r e  t o  be s u b s t a n t i v e l y  r e g i s t e r e d  
( indeed ,  i t  would not  have been capab le  of be ing  so r e g i s t e r e d )  
and which w a s  no t  i n  t h e  n a t u r e  of a l and  charge  which ought 
t o  have been p r o t e c t e d  by e n t r y  of a no t i ce .  Whether t h e  
p l a i n t i f f ' s  a p p l i c a t i o n  would succeed o r  not would depend on 
the  merits of t h e  case, bu t  i n  any even t  t h e  l o s i n g  p a r t y  
would prima f a c i e  be e n t i t l e d  t o  indemnity.  

The p l a i n t i f f  

75. Although t h e  j u r i s d i c t i o n  t o  r e c t i f y  might be  c l a r i f i e d  
i n  t h e  manner o u t l i n e d  above, we sugges t  t h a t  i t  should  no t  
be t o o  r e a d i l y  exe rc i sed .  As we have shown ear l ier  i n  t h i s  
p a r t  of t h i s  Paper ,  t h e  s a n c t i t y  of t h e  register is n o t ,  and 
had no t  been f o r  many y e a r s ,  a c a r d i n a l  p o i n t  of p r i n c i p l e ;  
n e v e r t h e l e s s ,  t h e  r e l i a b i l i t y  of r e g i s t e r e d  t i t l e s  is c l e a r l y  
one of t h e  v i r t u e s  of t h e  system. 

110 .  "Land charge" i n  t h i s  c o n t e x t  i n c l u d e s  any matter regis- 
t r a b l e  under  t h e  Land Charges A c t  1925 o t h e r  t h a n  a 
l o c a l  land charge .  R igh t s  under  l o c a l  l and  cha rges  are 
o v e r r i d i n g  i n t e r e s t s .  ( s. 70 ( 1 ) ( j,) ) . 

1 1 1 .  [1971] Ch. 892. 
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P r o t e c t i o n  of a p r o p r i e t o r  i n  posses s ion  

78. 
(3) of s e c t i o n  82 .  l r 5  

vestiges of t h e  concept t h a t  a n  a b s o l u t e  registered t i t l e  
is i n d e f e a s i b l e  i n  t h a t  it gives prima f a c i e  p r o t e c t i o n  t o  
a p r o p r i e t o r  i n  posses s ion  a g a i n s t  having t h e  r e g i s t e r  
rect i f ied a g a i n s t  h i m .  

t h a t  there is no s p e c i a l  d e f i n i t i o n  of "possess ionqt  and it 
must, t h e r e f o r e ,  be a matter f o r  s p e c u l a t i o n  a s  t o  what 
e x a c t l y  t h a t  word means i n  t h i s  con tex t .  We sugges t  
t h a t  i t  was probably in tended  t o  mean something n e a r e r  
occupat ion  than  t h e  ownership of a p r o p r i e t a r y  r i gh t , '  l 7  and 
the  wording of s u b s e c t i o n  ( 4 )  of s e c t i o n  82'18 seems t o  
suppor t  t h i s  c o n s t r u c t i o n .  
o r i g i n a l l y  in t roduced  t o  ensu re  t h a t  a r e g i s t e r e d  p r o p r i e t o r  

We now t u r n  t o  d e a l  w i t h  t h e  subs t ance  of subsec t ion  
The subsec t ion  p r e s e r v e s  the last  

A t  t h e  o u t s e t  it must be po in ted  o u t  

Presumably t h e  p r o v i s i o n  was 

whose i n t e r e s t  w a s  coupled wi th  occupat ion  should be g iven  
a p r i v i l e g e d  p o s i t i o n  r ecogn i s ing  t h a t  i n  such a case money 
would no t  be  a n  adequate  recompense for t he  l o s s  of such a n  
i n t e r e s t .  
S c o t t  Committee) , on whose recommendations the s u b s e c t i o n  is 
based ,  said:- 

The 1919 Committee on  t h e  T r a n s f e r  of Land ( t h e  

119 

" I n  o u r  op in ion ,  the t i t l e  of t h e  person  i n  posses s ion  
of t h e  land  should ,  s u b j e c t  t o  i n t e r e s t s  o v e r r i d i n g  
the  register, as  a g e n e r a l  r u l e  be main ta ined ,  u n l e s s  
he was r e s p o n s i b l e  for t h e  mis take  i n  t h e  register, 
o r  c l a ims  d i r e c t l y  under a vo id  d i s p o s i t i o n ,  o r  claims 
o the rwise  t h a n  for va lue  under a d i s p o s i t i o n  t o  a 
p redecesso r  which w a s  v o i d ,  o r  u n l e s s  i n  any p a r t i c u l a r  
c a s e  it would. be u n j u s t  no t  t o  r e c t i f y  the register 
a g a i n s t  him . I 1  

115. The t e x t  of s. 82 i s  reproduced i n  Appendix D. 
116. I n  t h e  A c t ,  u n l e s s  t h e  c o n t e x t  o the rwise  r e q u i r e s  

l lpossess ion"  i n c l u d e s  r e c e i p t  of r e n t s  and p r o f i t s  o r  
t h e  r i g h t  t o  r e c e i v e  t h e  same, i f  any. ( s . S ( x v i i i ) ) .  
See (1968) 84 L.Q.R. 528 (Cre tney  and Workin! p.539. 
But see C u r t i s  and Ruoff Reg i s t e red  Conveyancing 2nd. 
ed. pp. 889, 890. 

117. 

118. "Where a pe r son  i s  i n  posses s ion  Of r e g i s t e r e d  l and  i n  
r i g h t  of a minor i n t e r e s t ,  he shall . . . .be deemed t o  be  
i n  posses s ion  a s  agen t  fo r  the p ropr i e to r . "  

Subsec t ion  (3)  which g i v e s  e f f e c t  t o  the  Committee's 
m e n d a t i o n ,  has been cons t rued  i n  such a way t h a t  i t s  
r e n t  purpose h a s  been l a r g e l y  f r u s t r a t e d  so f a r  as a 
t r e g i s t e r e d  P r o p r i e t o r  i s  concerned. The problem a r i s e s  

r e l a t i o n  t o  t h e  three c a s e s  which a r e  se t  o u t  a s  except ions  
t h e  g e n e r a l  rule t h a t  t he  r e g i s t e r  cannot  be r e c t i f i e d  
i n s t  a p r o p r i e t o r  i n  posses s ion  ( s a v e  f o r  t he  purpose of 
o rd ing  o v e r r i d i n g  i n t e r e s t s )  ; and i n  r e l a t i o n  t o  t h e s e  

cases Wynn-Parry J. i n  R e  139 Deptford High St ree t12 '  said:-  

$'.... i t  appea r s  t o  me t h a t ,  i f  any of t h e  cond i t ions  
con ta ined  i n  s. 8 2 ( 3 ) ( a ) ,  ( b )  and ( c )  r e s p e c t i v e l y  i s  
f u l f i l l e d ,  t h e  c o u r t  ought t o  e x e r c i s e  its j u r i s d i c t i o n  
t o  r e c t i f y . "  

As has  been poin ted  o u t  elsewheref21 t h e  f u l f i l m e n t  of any 
of t h e  t h r e e  c o n d i t i o n s  merely d e p r i v e s  t h e  p r o p r i e t o r  i n  
posses s ion  of t h e  s p e c i a l  protect 'ion a g a i n s t  r e c t i f i c a t i o n  
a f fo rded  by t h e  subsec t ion ,  t hus  l eav ing  i t  open t o  the  Cour t  
(o r  t h e  Chief Land R e g i s t r a r )  t o  r e c t i f y  t h e  register i n  t h e  

e x e r c i s e  of a d i s c r e t i o n a r y  j u r i s d i c t i o n .  But Wynn-Parry J. 
appea r s  t o  have cons idered  t h a t  the  f u l f i l m e n t  of any of t h e  
c o n d i t i o n s  goes  f u r t h e r ,  and a c t u a l l y  d i c t a t e s  t h e  manner i n  

which t h a t  d i s c r e t i o n  should be e x e r c i s e d .  H e  gave no reason  
for t a k i n g  t h i s  view; and w h i l e  we a r e  bound t o  agree t h a t  
r e c t i f i c a t i o n  may be a foregone conc lus ion  i n  t h e  l a s t  of t h e  
t h r e e  cases (I1.. . un jus t  n o t  t o  r e c t i f y . .  .I1), it i s  by no 
means c l e a r  t h a t  t h e  Cour t ' s  d i s c r e t i o n  should always be 
exe rc i sed  i n  favour  of t h e  a p p l i c a n t  f o r  r e c t i f i c a t i o n  i n  t h e  
o t h e r  cases.122 Th i s  i s  perhaps borne o u t  by R e  Sea View 

-.I k'? $ 9  120. [1951] Ch. 884 a t  889. e "  

121. 
122. 

(1968) 84 L.Q.R. 528 (Cre tney  and Dworkin) p. 540. 
It might however be argued t h a t  s. 8 2  ( 3 ) ( a )  and (b )  
should be regarded a s  s p e c i f i c  i n s t a n c e s  i n  which it 
would be "un jus t  n o t  t o  r e c t i f y "  and t h a t  ( c )  covers  
i n s t a n c e s  i n  which i t  would be u n j u s t  no t  t o  r e c t i f y  
" f o r  any o t h e r  reason". 

119. (1919) Cmd. 424 P-17. 
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Gardens,  C l a r i d g e  v. TingeylZJ  i n  which Pennycuick J. 
i n d i c a t e d ,  a l though  he  d i d  n o t  a c t u a l l y  decide, t h a t  there 
might be c a s e s  where, no twi ths t and ing  t h e  f a c t  t h a t  t h e  
p r o p r i e t o r  i n  posses s ion  had c o n t r i b u t e d  t o  t h e  mistake",  
r e c t i f i c a b i o n  would no t  be o rde red .  

The judge  said:- 
- __.  

"On t h e  o t h e r  hand, it seems t o  m e  t h a t  t h e r e  must 
c e r t a i n l y  be c i rcumstances  i n  which it would n o t  b e  
j u s t  t o  make a n  o r d e r  f o r  r e c t i f i c a t i o n .  I am not  
referring now t o  a mere matter of hardship .  What I 
have i n  mind is  t h e  type  of case i n  which t h e  t r u e  
owner, having l e a r n t  t h a t  t h e  r e g i s t e r e d  p r o p r i e t o r  
i s  doing  work on t h e  land ,  s t a n d s  by and a l lows  him 
t o  do t h e  work b e f o r e  he i n t e r v e n e s  w i t h  an  a p p l i c a t i o n  
f o r  r e c t i f i c a t i o n .  I n  a n  extreme case of t h a t  k ind ,  
it is, I t h i n k  abundant ly  c lear  t h a t  it :auld n o t  be 
j u s t  t o  make an o r d e r  f o r  r e c t i f i c a t i o n .  

I n  view, however, of sugges t ions  w e  make la ter  i n  t h i s  
Paper  t h a t  t h e  s u b s e c t i o n  should  be r e c a s t ,  i t  seems un- 
necessary  to  d i s c u s s  t h e  p o i n t  f u r t h e r ,  
g raphs  we cons ide r  each  of t h e  s t a t u t o r y  excep t ions  ( i . e .  
t h o s e  con ta ined  i n  paragraphs  ( a ) ,  ( b )  and ( c )  of s u b s e c t i o n  

I n  t h e  nex t  para- 

he paragraph  i s  no t  clear,  but  t h e  i n t r o d u c t i o n  i n t o  i t  of 
he words " h i s  act ' '  has  l e d  t h e  Court  to  ho ld  t h a t  a n  

a p p l i c a n t  for f i rs t  r e g i s t r a t i o n  s u b s t a n t i a l l y  c o n t r i b u t e s  
t o  a mis take  ( o r  omission) merely by l odg ing  a document 
which i s  de fec t ive .124  S i n c e  a mis take  o r  omission i n  t h e  
register, u n l e s s  s o l e l y  due t o  a mistake i n  t h e  Reg i s t ry ,  
w i l l  a lmost  i n e v i t a b l y  have been caused by a d e f e c t  i n  a 
document lodged on f irst  r e g i s t r a t i o n ,  t h i s  c o n s t r u c t i o n  of 
paragraph ( a )  seems t o  have depr ived  a f i r s t  r e g i s t e r e d  
p r o p r i e t o r ,  i n  most c a s e s ,  of t h e  p r o t e c t i o n  t h e  subsec t ion  

was, c l e a r l y ,  meant t o  g i v e  t o  him.  Furthermore,  a s  we have 
a l r e a d y  poin ted  o u t ,  i f  paragraph ( a )  a p p l i e s ,  t h e  Cour t  has  
held t h a t  it ought t o  o r d e r  r e c t i f i c a t i o n .  That t h i s  may 
produce a r e s u l t  t h a t  may not  be j u s t  was recognised by IVynn- 
Pa r ry  J. i n  one of the  f e w  c a s e s  on t h e  paragraph t h a t  have 

1 come before  t h e  Court .  I n  h i s  judgment i n  t h e  Deptford c a s e  

"Furthermore, had I n o t  f e l t  cons t r a ined  t o  hold t h a t  
t h e r e  has  been a mistake con t r ibu ted  t o  by t h e  respon- 
den t  w i t h i n  s e c t i o v  82, subsec t ion  ( 3 ) ( a )  I should not 
have been prepared tT2[ec t i fy  t h e  register under  s e c t i o n  
82 subsec t ion  ( 3 ) ( c )  
c i rcumstances  il' I had t o  d e c i d e  t h e  c a s e  under s e c t i o n  
82 subsec t ion  ( 3 ) ( c ) ,  I should have taken  the  view t h a t  
t h e  a p p l i c a n t s  would have been p rope r ly  p r o t e c t e d  by 
t h e i r  r i g h t  t o  claim an  indemnity under s e c t i o n  83 sub- 
s e c t i o n  ( 6 )  .I1 

.... weighing a l l  t h e  r e l e v a n t  

25 

( 3 ) )  i n  de t a i l .  

ParagraDh (a). C o n t r i b u t i n g  t o  t h e  mis t ake  

! '(a) Unless  such p r o p r i e t o r  i s  a p a r t y  or p r i v y  o r  
h a s  caused o r  s u b s t a n t i a l l y  c o n t r i b u t e d ,  by h i s  act ,  
n e g l e c t  o r  d e f a u l t ,  t o  t h e  f r a u d ,  mistake o r  omiss ion  
i n  consequence of which such reCtif i c a t i o n  i s  sought;" 



! 

account .  

paragraph  (b)  . Void d i s v o s i t i o n s  

+ 

"(b)  Unless  t h e  immediate d i s p o s i t i o n  t o  him W a s  vo id ,  o r  t h e  d i s p o s i t i o n  t o  any Person through whom 
he claims o the rwise  t h a n  f o r  v a l u a b l e  c o n s i d e r a t i o n  
-. . 
w a s  void;" 

129, See pa ra .  80 above. 52 

f e i t  t h e  p r i v i l e g e d  p o s i t i o n  which posses s ion  g i v e s  t o  him. 

Whether, where t h e  P r o p r i e t o r  i s  innocent  of t h e  fo rge ry ,  
he should  a u t o m a t i c a l l y  f o r f e i t  t h a t  p o s i t i o n ,  seems t o  US 

t o  be open to doubt. It ought,  w e  s u g g e s t ,  t o  depend on 
t h e  c i rcumstances .  Take t h e  case, f o r  example, of a man 
who i n n o c e n t l y  pu rchases  a s i te  for a house under a forged  
conveyance. H e  becomes t h e  r e g i s t e r e d  p r o p r i e t o r  w i t h  an 
a b s o l u t e  t i t l e  of t h e  p r o p e r t y  and then  spends money on it 

by b u i l d i n g  a house i n  which he r e s i d e s .  Some y e a r s  l a t e r  
t h e  t r u e  owner of t h e  l and  t u r n s  up and a p p l i e s  t o  have t h e  
register r e c t i f i e d  a g a i n s t  t h e  p r o p r i e t o r .  A s  t h e  law now 
s t a n d s ,  t h e  Cour t  might, fo l lowing  t h e  Deptford c a s e ,  f e e l  
i t s e l f  bound t o  o r d e r  r e c t i f i c a t i o n  and t o  l eave  t h e  pro- 
p r i e t o r  to o b t a i n  indemnity. I n  such a ' c a s e  t h e  r e g i s t e r e d  
P r o p r i e t o r  may w e l l  have l o s t  something f o r  which money may 
no t  be adequate  compensation, whereas a money payment t o  
t h e  t r u e  owner might have been an  adequate  recompense f o r  him. 

84. The paragraph a l s o  demonst ra tes  how a subsequent 
P r o p r i e t o r  for  va lue  i s  i n  a f a r  s t r o n g e r  p o s i t i o n  than  the  
P r o p r i e t o r  who took under a vo id  d i s p o s i t i o n .  Thus ,  i f  i n  
t h e  example g iven  i n  paragraph 83 above, t h e  p r o p r i e t o r  had 
so ld  t h e  p rope r ty ,  t h e  pu rchase r  on be ing  r e g i s t e r e d  would 
not  have l o s t  h i s  p r o t e c t i o n  under paragraph  ( b )  because t h e  
immediate d i s p o s i t i o n  t o  him w a s  no t  void.  The Court would 
then ,  if n e i t h e r  paragraph ( a )  nor (b )  of subsec t ion  ( 3 )  
app l i ed ,  be a b l e  t o  dec ide  under  paragraph ( c ) ,  whether it 
would be u n j u s t  n o t  t o  r e c t i f y  t h e  r e g i s t e r .  

- 

"(C) Unless for any o t h e r  reason ,  i n  any p a r t i c u l a r  
case, i t  i s  Considered t h a t  i t  would be u n j u s t  no t  
t o  r e c t i f y  t h e  register a g a i n s t  h im-"  

- 
85 .  I n  paragraph  80 above, w e  have quoted from a passage 
i n  a judgment of iVynn-Parry J. where he c l e a r l y  f e l t  t h a t  he  
would l i k e  t o  have decided the c a s e  under paragraph ( c )  of 
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i s e d  a s  foll0WS:- 

a b o v e ) .  

c 
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( d )  see no need to set  o u t  t h e  p r e s e n t  e x c e p t i o n  
( b ) .  If t h e  P r o p r i e t o r  knew, o r  s h o u l d  have 
known, t h a t  t h e  d i s p o s i t i o n  t o  him was v o i d ,  t h e  
case s h o u l d  f a l l  w i t h i n  e x c e p t i o n  ( a ) ;  o t h e m i s e  
t h e  case s h o u l d  be c o n s i d e r e d  u n d e r  e x c e p t i o n  (c) . 

-- 
87. 
r e c o r d i n g  o v e r r i d i n g  i n t e r e s t s  d o e s  n o t  a f f e c t  e x i s t i n g  r i g h t s  
a n d  s h o u l d  n o t  b e  a matter m e r e l y  of d i s c r e t i o n .  On tile o t h e r  
hand ,  t h e  register s h o u l d  n e v e r  be r ec t i f i ed  i n  f a v o u r  of  a n  
a p p l i c a n t  who had f a i l ed  t o  register a n  i n t e r e s t  o r  c h a r g e  
which  t h e  A c t  r e q u i r e s  t o  be  registered; n o r  s h o u l d  i t  be 

r e c t i f i e d  t o  give e f f e c t  t o  any  mat ter  which ,  had t h e  l a n d  
been  u n r e g i s t e r e d  l a n d ,  would have been  a r e g i s t r a b l e  l a n d  
c h a r g e .  S u b j e c t  t o  t h o s e  P o i n t s ,  we s u g g e s t  t h a t  there should  
be a d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  r e c t i f y  t h e  register w t l e r e  
i t  i s  proved:, 

R e c t i f i c a t i o n  of t h e  register f o r  t h e  purpose  of 

( a )  t h a t  t h e  register d o e s  n o t  a c c u r a t e l y  re f lec t  t h e  
t i t l e  t o  t h e  l a n d  on t h e  s u p p o s i t i o n  t h a t  i t  was 

n o t  registered l a n d ;  and 

e i t h e r  ( b )  t h a t  t h e  error i n  t h e  register was caused  o r  
s u b s t a n t i a l l y  c o n t r i b u t e d  t o  by t h e  r e g i s t e r e d  
p r o p r i e t o r ' s  f r a u d  o r  l a c k  of p r o p e r  c a r e ;  

( c )  t h a t  i n  a l l  t h e  c i r c u m s t a n c e s  greater i n j u s t i c e  
would be caused  by n o t  r e c t i f y i n g  t h e  register 
t h a n  by r e c t i f y i n g  i t .  

o r  

88. 
i n d i c a t e d  c o u l d  s t a n d  i n  t h e  P l a c e  of b o t h  s u b s e c t i o n s  ( 1 )  

and (3 )  of s e c t i o n  82. IVe t h i n k  t h a t  c o n d i t i o n  ( a )  c o v e r s  
t h e  p r e s e n t  c o n t e n t s  of s u b s e c t i o n  ( I ) ,  w i t h o u t  t h e  same 
r i s k  of o m i s s i o n s :  and  c o n d i t i o n s  (b) a n d  ( c )  c o r r e s p o n d  t o  
t h e  e x i s t i n g  e x c e p t i o n s  i n  s u b s e c t i o n  ( 3 ) ,  w i t h  amendments. 
The r e l i a b i l i t y  of t h e  register would be  enhanced b e c a u s e  ( b )  

It seems t o  u s  t h a t  a p r o v i s i o n  a l o n g  t h e  l i n e s  j u s t  
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o r  ( c )  would have t o  be s a t i s f i e d  i n  every c a s e  (and  n o t  
on ly  where t h e  p r o p r i e t o r  is " i n  posses s ion" ) ;  and (b) 
r e q u i r e s  f a u l t  on t h e  p a r t  of t h e  p r o p r i e t o r  t o  be proved. 
I f  t h e  l e g i s l a t i o n  h a d  been i n  t h i s  form, it i s  c l e a r  t h a t  
Wynn-Parry J. would have been a b l e  t o  decide Re 139 Deptford 
High Street13' t h e  o t h e r  way, as h e  would have wished. 

111 1ndemnit.y 

The e x i s t i n g  p r o v i s i o n s  

89. 
are now conta ined  i n  s e c t i o n  83 of t h e  A c t , 1 3  
c o r p o r a t e s  amendments made by t h e  Land Regist a t i o n  and Land 
Charges A c t  1971 ( " t h e  1971 Act").  
there  i s  a r i g h t ,  s u b j e c t  t o  c e r t a i n  q u a l i f i c a t i o n s ,  t o  

132 indemnity i n  three cases:-  

The p r i n c i p a l  s t a t u t o r y  p r o v i s i o n s  as t o  indemnity 
which in-  

Under these p r o v i s i o n s ,  

( i )  Where a person  h a s  s u f f e r e d  l o s s  by reason  
of any r e c t i f i c a t i o n  of t h e  r e g i s t e r  under 
the A c t .  

Where an e r r o r  o r  omission h a s  occur red  i n  

133 

(ii) 
t h e  r e g i s t e r ,  bu t  t he  r e g i s t e r  is  no t  r e c t i f i e d ,  

and a person  has  s u f f e r e d  l o s s  by r eason  of 
such e r r o r  o r  omission. 134 

130. [1951]  Ch. 884. 
131,  The t e x t  of s. 83 (as  now i n  f o r c e )  i s  set  o u t  i n  

Appendix D. 
132. There a r e  c e r t a i n  o t h e r  c a s e s ,  no t  a r i s i n g  under s. 

83, where indemnity may be payable:- v i z .  under s. 
3O(2) ( cha rges  f o r  s e c u r i n g  f u r t h e r  advances) ,  s.61 
(7 )  (omiss ion  t o  r e g i s t e r  c r e d i t o r ' s  n o t i c e  or bank- 
rup tcy  i n h i b i t i o n ) ,  s. 77(6) (convers ion  of possessory  
i n t o  a b s o l u t e  o r  good l easeho ld  t i t l e ) ,  s. l l O ( 4 )  
( e r r o r s  i n  f i l e d  a b s t r a c t s ,  c o p i e s  e t c . ) ,  s. 113 
( i n a c c u r a c i e s  i n  o f f i c e  cop ie s  e t c . ) .  

133. s. 83 subs ,  ( 1 )  Under subs.  ( 4 )  a p r o p r i e t o r  c l a imlng  
i n  good f a i t h  under a forged  d i s p o s i t i o n  i s  deemed t o  
have s u f f e r e d  a l o s s  i f  t he  r e g i s t e r  i s  rec t i f ied .  

134. i b i d .  subs. ( 2 )  
56 

131 l o s s  by f raud  o r  l a c k  of p rope r  c a r e .  

( i i i )  Where any p e r m  s u f f e r s  l o s s  by reason of 
t h e  loss o r  d e s t r u c t i o n  of any document 
lodged a t  the r e g i s t r y  f o r  i n spec t ion  O r  safe 
cus tody  o r  by reason  of an  e r r o r  i n  any o f f i c i a l  
search .  'j5 

W i l l  be seen t h a t  ( i )  and ( i i )  g i v e  effect t o  t h e  p r i n c i p l e  
t h a t  r e c t i f i c a t i o n  and indemnity are complementary remedies- 

90. 
Provided t h a t  indemnity is  not payable under  s e c t i o n  83 of 

There a r e  t h r e e  cases i n  which i t  i s  e x p r e s s l y  

r36 They a r e  a s  follows:- 

( i )  Where t h e  a p p l i c a n t  o r  a person  from whom he 
d e r i v e s  t i t l e  (o the rwise  than  under a d i s -  

p o s i t i o n  f o r  va luab le  c o n s i d e r a t i o n  which  1s 
registered o r  p ro tec t ed  on t h e  r e g i s t e r )  h a s  
caused or  s u b s t a n t i a l l y  c o n t r i b u t e d  t o  t h e  . "-9 

( i i )  On account  of any mines and m i n e r a l s  01' t h e  
r i g h t  to work and get t h e m  u n l e s s  a n o t e  t h a t  

mines and mine ra l s  a r e  inc luded  i n  t h e  t i t l e  
138 i s  e n t e r e d  on t h e  register. 

( i i i )  On account of c o s t s  i n c u r r e d  i n  t a k i n g  O r  

defending any legal p roceed ings  w i t h o u t  the  
139 consent  Of t h e  Registrar. 

135. i b i d .  subs. ( 3 ) .  
Cases where indemnity i s  excluded, n o t  a r i s i n g  under 
S .  83, are:- under s.4Z(Z) ( d i s c l a i m e r  of lease by 
t r u s t e e  i n  bankruptcy) and s.60(2)  (charges by 
companies, n o t  p r o t e c t e d  on the  r e g i s t e r ) .  

I370 S. 83 subs. ( 5 )  para .  (a)  ( a s  s u b s t i t u t e d  by s .3 (1 )  
of t h e  1971 Act ) .  

138. i b i d .  para .  (b). 
'39. i b i d .  Para.  ( c ) .  This  para .  does  no t  a p p l y  to  the 

costs of a n  a p p l i c a t i o n  to  the  Cour t  t o  d e t e r m i n e  
whether a Person is  e n t i t l e d  t o  i n d e a n i t y  o r  as  t o  
its amount. (See  1971 A c t  s. Z ( 1 ) ) .  

. 
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91. 
a n  es ta te  or i n t e r e s t  i n  o r  charge  on land  i s  not n e c e s s a r i l y  
a f u l l  indemnity,  
the register is not  r ec t i f i ed  t h e  amount must n o t  exceed t h e  
v a l u e  of t h e  estate,  i n t e r e s t  or charge  a t  t h e  t i m e  when the 
e r r o r  o r  omission w h i c h  caused t h e  l o s s  w a s  made. 140 Where 

t h e  r e g i s t e r ' i s  rect i f ied t h e  upper l i m i t  on t h e  indemnity is 
t h e  v a l u e  ( i f  t h e r e  had been no r e c t i f i c a t i o n )  of t he  e s t a t e ,  

i n t e r e s t  o r  charge  immediately be fo re  t h e  time o f  r e c t i f i c a t i o n .  

92 * S e c t i o n s  1 and 2 of t h e  1971 A c t  which  came i n t o  
f o r c e  on  1 October 1971 ,14* 

indemnity i s  claimed. 
t h e  i n s u r a n c e  fund e s t a b l i s h e d  under t h e  Land T r a n s f e r  A c t  
1897. 
w e r e  made by them o r  on t h e i r  beha l f  
indemnity which had t o  be determined j u d i c i a l l y ,  t h e  t r u s t e e s  
w e r e  r ep resen ted  by t h e  At torney-Genera l .  Under t h e  1971 

Ac t144  t h e  in su rance  fund h a s  been wound up and indemnity i s  
now payable  by t h e  R e g i s t r a r  o u t  of moneys provided by 
Par l iament .  
and he may s e t t l e  them by agreement. '45 If any q u e s t i o n  

arises as  t o  e n t i t l e m e n t  t o  indemnity o r  a s  t o  i t s  amount, 
t h e  c l a iman t  may apply  t o  t h e  Court  t o  have t h e  ques t ion  

The indemnity t o  be pa id  i n  r e s p e c t  of t h e  l o s s  of 

Under subsec t ion  (6) of s e c t i o n  83 where 

141 

a l t e r  t h e  procedure  under which 
P rev ious ly  c l a ims  were pa id  o u t  of 

The fund had t r u s t e e s  and payments o u t  of the  fund 
and ,  i n  any c l a im f o r  

Claims must, as before ,  be made t o  t h e  Registrar; 

determined.146 I n  r e l a t i o n  t o  such proceedings ,  t h e  Chief 

142. Pursuant  t o  t h e  Land R e g i s t r a t i o n  and Land Charges 
A c t  1971 (Commencement No. 1) Order 1971. 1971 S.I. 
No. 1489. 1 

Land Registrar w i l l  be a p a r t y ,  bu t  t he  a p p l i c a n t  f o r  
indemnity w i l l  n o t  be r equ i r ed  t o  pay any c o s t s  o t h e r  t han  
h i s  own, u n l e s s  t h e  Cour t  c o n s i d e r s  t h a t  t h e  a p p l i c a t i o n  was 

147 unreasonable .  

93. 
beha l f  of t h e  Crown, is e n t i t l e d  to r ecove r  t h e  amount pa id  
from any person  who has  caused or  s u b s t a n t i a l l y  con t r ibu ted  
t o  t h e  l o s s  by h i s  fraud,14' and t h e  Registrar a l s o  i s  
e n t i t l e d  t o  e n f o r c e  any expres s  or implied covenant o r  o t h e r  
r i g h t  which t h e  person who i s  indemnif ied  would have been 
e n t i t l e d  t o  en fo rce  had he n o t  been indemnified.149 
t h e  l a t t e r  p rov i s ion  t h e  Crown would be a b l e  t o  en fo rce  a 
claim under  expres s  or  impl ied  covenants  f o r  t i t l e  g iven  i n  
favour  of a n  a p p l i c a n t  f o r  r e g i s t r a t i o n .  

94. 
f o r  t h e  purpose of t h e  L imi t a t ion  A c t  1939 t o  be a simple 
c o n t r a c t  debt ,  and i n  t h e  o rd ina ry  c a s e  i t  is t h e r e f o r e  
ex t ingu i shed  a f t e r  s i x  y e a r s  from the  t i m e  when t h e  cause  of 
a c t i o n  a rose .  150 

f o r  indemnity is deemed t o  a r i s e  when t h e  c l a iman t  knows, o r  
bu t  f o r  h i s  own d e f a u l t  might have know, of t h e  e x i s t e n c e  of 
h i s  claim. 
consequence of t h e  r e g i s t r a t i o n  of an estate w i t h  a n  a b s o l u t e  
or good l easeho ld  t i t l e ,  t h e  claim i s  en fo rceab le ,  s u b j e c t  t o  
c e r t a i n  excep t ions ,  on ly  i f  made w i t h i n  s i x  y e a r s  from t h e  

date of r e g i s t r a t i o n .  15' T h i s  p r o v i s i o n  g i v e s  r ise t o  ques- 
t i o n s  which we d i s c u s s  i n  paragraph 110 below. 

Where indemnity i s  pa id  f o r  a loss, t h e  R e g i s t r a r  on 

Under 

A l i a b i l i t y  t o  pay indemnity under t h e  A c t  i s  deemed 

The cause  o f  a c t i o n  i n  r e l a t i o n  t o  a c la im 

Where, however, a claim t o  indemnity arises i n  

147. 

148. s .  83(9 ) .  

s. 2(3) .  s. 83(8)  of t h e  A c t  ( a s  amended by t h e  1971 
Act) (s .2)  makes p rov i s ion  for t h e  a p p l i c a n t s  c o s t s .  

149. s. 83(10).  
150. s. 8 3 ( 1 l ) .  
151. i b i d .  p roviso .  
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Sugges t ions  f o r  reform 

The i n s u r a n c e  p r i n c i p l e  

95. 
i s  r e c t i f i e d ,  a p r o p r i e t o r  s u f f e r i n g  loss should prima f a c i e  
be e n t i t l e d - t o  indemnity; and converse ly  t h a t  where t h e  
register i s  n o t  r e c t i f i e d  prima f a c i e  a person the reby  
s u f f e r i n g  l o s s  should  be e n t i t l e d  t o  compensation. 
a p p l i c a n t  f o r  indemnity i n  those  c i rcumstances  i s  unsuccess fu l ,  
i t  w i l l  g e n e r a l l y  be because h e  h a s  d i s q u a l i f i e d  h i m s e l f  by 
r eason  o f  h i s  f r a u d  o r  lack of proper  care.152 %ere he  h a s  
caused o r  c o n t r i b u t e d  t o  t h e  l o s s  by h i s  f r a u d ,  i t  is c l e a r l y  
r i g h t  t h a t  t h e  t ' insurancet '  of h i s  t i t l e  should ,  i n  e f f e c t ,  be 
v i t i a t ed .  On t h e  o t h e r  hand, where he  h a s  merely been care- 
less, should t h e  p o s i t i o n  be the same? S u b j e c t  t o  t h e  p o i n t  

made i n  paragraph 97, we t h i n k ,  on ba lance ,  t h a t  t h e  answer 
i s  yes .  We see no reason  why i n  t h i s  f i e l d  t h e  S t a t e  should  
compensate a person  f o r  h i s  own c a r e l e s s n e s s .  
a rgued  t h a t  even i f  t h e  State d i d  so compensate h i m ,  i n  many 
c a s e s  i t  would n o t  l o s e  f i n a n c i a l l y  having r ega rd  t o  the  
"recovery" p r o v i s i o n s  i n  s u b s e c t i o n  (10) of s e c t i o n  83, and 
t h a t  i f  a t i t l e  i s  p rope r ly  in su red  t h e  S t a t e  should  bear a 
p a r t  o f  t h e  r i s k .  
( s i n c e  the  r ights  of t h e  S t a t e  a r e  no s t r o n g e r  t h a n  those  of 
t h e  person  compensated) i s  t o  some e x t e n t  of a h i t  and m i s s  
c h a r a c t e r :  
example, t he  vendor had no t  g iven  t h e  f u l l  s t a t u t o r y  covenants  
f o r  t i t l e .  
t o  a c a r e l e s s  a p p l i c a n t  does  not  n e c e s s a r i l y  mean t h a t  he h a s  
no remedy. 
h i s  own b u t  i n  a p p r o p r i a t e  c i rcumstances  he may have a remedy 
a g a i n s t  h i s  p r o f e s s i o n a l  a d v i s e r s .  

W e  t h i n k  t h a t  i t  must be r i g h t  t h a t  where  t h e  register 

I f  a n  

It might be 

But t h e  o p e r a t i o n  of t h e  recovery p r o v i s i o n s  

there  may be no e f f e c t i v e  remedy because,  f o r  

The f a c t  t h a t  indemnity is  n o t  payable by t h e  S t a t e  

H e  w i l l  have none i f  t h e  c a r e l e s s n e s s  w a s  e n t i r e l y  

152. s.83 ( 5 ) ( a )  ( a s  amended by t h e  1971 Ac t ) .  
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96. 

indemnity are complementary remedies. Thus t h e  p a t t e r n  of 
s e c t i o n s  82 and 83 of the  A c t  i s  t h a t ,  i n  p r i n c i p l e ,  an  
a p p l i c a n t  w i l l ,  i f  he e s t a b l i s h e s  his c a s e ,  e i t h e r  succeed 
i n  h i s  c l a im t o  have t h e  register r e c t i f i e d  o r  w i l l  o b t a i n  
compensation. 
however, is  t h a t , r e c t i f i c a t i o n  by i tself  may no t  be an  
adequate  remedy and t h a t  t h e r e  may conce ivably  be c a s e s  where 
compensation may be r equ i r ed  i n  a d d i t i o n  t o  r e c t i f i c a t i o n .  
What we have i n  mind may b e  demonstrated by t a k i n g  a somewhat 
extreme example. Assume t h a t  A i s  t h e  t r u e  owner of a p iece  
of f r eeho ld  u n r e g i s t e r e d  land  on  which t h e r e  a r e  a number of 
va luab le  trees. 
t i t l e  t o  which pu rpor t s  t o  i n c l u d e  t h a t  p a r t  of A ' s  land on 
which t h e  trees s t and .  
-by C who l a t e r  becomes un t r aceab le .  
a t  t h e  Reg i s t ry  and o b t a i n s  an  a b s o l u t e  t i t l e .  
he c u t s  down and se l l s  t h e  trees and, t o o  l a t e ,  A f i n d s  o u t  

We have a l r e a d y  mentioned t h a t  r e c t i f i c a t i o n  and 

What does no t  seem t o  have been envisaged, 

B i n  good f a i t h  purchases  land  from C t h e  

The deeds have, however, been forged  

Subsequently 
B r e g i s t e r s  h i s  t i t l e  

what h a s  happened. 
t h e  register t o  r e s t o r e . h i s  t i t l e .  
t h a t  exhaus t s  A ' s  e f f e c t i v e  remedies. 
under  s e c t i o n  83 t o  any compensation from the  S t a t e  a l though 

A succeeds  i n  a n  a p p l i c a t i o n  t o  r e c t i f y  
Under t h e  p r e s e n t  law 

H e  w i l l  no t  be e n t i t l e d  
. .  

t h e  l and  may be worth less, as  t h e  r e s u l t  of t h e  trees having 
been c u t  doHn, than  i t  w a s  when B was r e g i s t e r e d ;  nor  has  A 
any r i g h t  o f  a c t i o n  i n  t o r t  a g a i n s t  8 ,  because a t  t he  m a t e r i a l  
t i m e  B was the  r e g i s t e r e d  p r o p r i e t o r  of t h e  land and w a s  
acco rd ing ly  e n t i t l e d  t o  c u t  down the  trees, I t  may, perhaps,  
be s a i d  t h a t  A ought  t o  have app l i ed ,  no t  f o r  r e c t i f i c a t i o n ,  
b u t  r a t h e r  fo r  indemnity only ,  and might  then  have rece ived  
f u l l  compensation. That , however, could poss ib ly  be u n f a i r  
t o  A. 
p a r t  of h i s  estate and he may t h i n k  t h a t  he  would r a t h e r  have 

The land on  which t h e  trees s tood  may be  a n  e s s e n t i a l  

i t  back, wi thout  t he  trees,  than  l e t  i t  go. 
t h a t  i n  a p p r o p r i a t e  cases a s u c c e s s f u l  a p p l i c a n t  f o r  r e c t i f i c a -  
t i o n  should be e n t i t l e d  t o  look  t o  t h e  S t a t e  f o r  indemnity i n  

I t  seems t o  u s  
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add i t ion ,153  e s p e c i a l l y  where i t  is t h e  A c t  i tself  which 
h a s  e f f e c t i v e l y  depr ived  him of the r i g h t  t o  r ecove r  con- 
s e q u e n t i a l  l o s s  ( n o t  made good by r e c t i f i c a t i o n )  f r o m  any 
o t h e r  person. 

Compensation where an  a p p l i c a n t  has been careless 

97. 
he has caused o r  s u b s t a n t i a l l y  c o n t r i b u t e d  t o  t h e  l o s s  by 
lack of proper  c a r e  is wholly d i s q u a l i f i e d ,  even i f ,  i n  fac t ,  
some o t h e r  p a r t y  o r  t h e  R e g i s t r y  w e r e  p a r t l y  t o  blame. A t  

a n  e a r l y  stage i n  ou r  s t u d y  of t h i s  t o p i c  i t  seemed t o  u s ,  
and i t  h a s  s i n c e  been sugges ted  by o the r s ,154  t h a t  t h i s  

f e a t u r e  o f  t h e  indemnity p r o v i s i o n s  i n  s e c t i o n  83 of t h e  A c t  
i s  no t  a l t o g e t h e r  s a t i s f a c t o r y .  
to  blame, and he is i nnocen t  of f r a u d ,  it does  not seem r i g h t  
t h a t  he should be wholly debar red  from o b t a i n i n g  compensation; 
f a i r n e s s  would seem t o  demand r a t h e r  t h a t  compensation should 
be reduced having  r e g a r d  t o  h i s  s h a r e  of r e s p o n s i b i l i t y  f o r  
t h e  l o s s .  

An a p p l i c a n t  f o r  indemnity who is  d i s q u a l i f i e d  because 

I f  a person  i s  on ly  p a r t l y  

98. 
ana logous  t o  those  con ta ined  i n  t he  Law R e f o r m  (Con t r ibu to ry  
Negligence) A c t  1945 would, w e  fear ,  have c e r t a i n  - p o s s i b l y  
s u b s t a n t i a l  - d i sadvan tages  from a p r a c t i c a l  p o i n t  of view. 
A t  p r e s e n t ,  we unders tand  t h a t  t h e  great m a j o r i t y  of claims 
fo r  indemnity are f o r  q u i t e  s m a l l  sums of money and c a n  b e  
s e t t l e d  wi thout  a great d e a l  of d i f f i c u l t y  o r  i n c i d e n t a l  c o s t .  
Th i s  cou ld  v e r y  w e l l  change i f  c o n t r i b u t o r y  neg l igence  w e r e  
t o  become a f a c t o r  i n  de t e rmin ing  indemnity claims. 
there  i s  a sugges t ion  t h a t  t h e  R e g i s t r y  may have been p a r t l y  

On t h e  o t h e r  hand, t h e  i n t r o d u c t i o n  of p r o v i s i o n s  

Where 

153. cf.  t h e  p o s i t i o n  where a cha t t e l  has been conve r t ed .  
I n  a n  a c t i o n  f o r  d e t i n u e ,  t h e  Cour t  may o r d e r  t h e  
d e l i v e r y  up  of t h e  chat te l  t o g e t h e r  w i t h  c o n s e q u e n t i a l  
damages. 
(Conversion and Detinue) (1971) Cmnd. 4774 p a r a s .  88 
t o  97. 

See  Law Reform Committee's 18th. Report  

154. (1968) 84 L.Q.R. 555 (Cre tney  and Dworkin). 
6 2  

t bla  e D r  t h e  l o s s ,  t h e  C h i e f  Land Registrar may very  
well feel  t h a t  i t  i s  only  r i g h t  t h a t  t h e  claim should be 
se t t led  by t h e  Cour t  rather t h a n  by h imsel f .  
i n c u r r i n g  
a p p l i c a n t s  w i th  small c l a ims  t o  indemnity from making t h e i r  
claims a t  a l l ,  so t h a t  a change i n  t h e  l a w  would not he lp  
them. Moreover, t h e  f ac t  t h a t  c la ims  would be  bound t o  
become more d i f f i c u l t  t o  de te rmine  could  i n c r e a s e  t h e  expense 
t o  t h e  R e g i s t r y  i n  d e a l i n g  w i t h  them - expense which i n  t h e  
long  run  would f a l l  on t h e  u s e r s  of t h e  Reg i s t ry  gene ra l ly .  

The risk of 
l i t i g a t i o n  c o s t s  would d o u b t l e s s  deter many 

99. Desp i t e  the d i sadvan tages  which w e  have mentioned i n  
t h e  preceding  paragraph, o u r  p r e s e n t  view i s  t h a t ,  on ba lance ,  
they  are probably not so g r e a t  t h a t  something which seems t o  

be c l ea ' r l y  r i g h t  i n  p r i n c i p l e  shou ld  no t  be implemented. The 
views of o t h e r s  would be  p a r t i c u l a r l y  welcome on t h i s  matter, 
because we fee l  i t  is  one o f  g r e a t  d i f f i c u l t y .  

Indemnity and o v e r r i d i n g  i n t e r e s t s  

100. Although t h e  A c t  does n o t  e x p r e s s l y  say  so,  indemnity 
i s  no t  payable  where t h e  register i s  r e c t i f i e d  t o  g i v e  e f fec t  
t o  a n  o v e r r i d i n g  interest .  
a l l  r e g i s t e r e d  land  i s  s u b j e c t  t o  o v e r r i d i n g  i n t e r e s t s ,  a 
p r o p r i e t o r  cannot  be ua id  t o  s u f f e r  l o s s  i f  the  r e g i s t e r  is 

55 Theore t ic -  rectified t o  g i v e  e f f e c t  t o  such an i n t e r e s t .  
a l l y ,  a t  least ,  t h i s  must be r i g h t ,  but i t  h a s  been sugges ted  
t o  u s  t h a t  t h e  p r i n c i p l e  t h a t  no compensation should be pay- 
a b l e  i n  r e s p e c t  of a r e c t i f i c a t i o n  t o  g i v e  e f f e c t  t o  an  over- 
r i d i n g  i n t e r e s t  should n o t  b e  too  r i g i d l y  a p p l i e d ,  

The reason f o r  t h i s  is  t h a t ,  s i n c e  

101. 
is  r i g h t  and should no t  be amended i n  t h i s  r e spec t .  We have 

156 d i scussed  o v e r r i d i n g  i n t e r e s t s  g e n e r a l l y  i n  ou r  Second Paper 
and have t h e r e  pu t  forward p r o v i s i o n a l  p roposa l s  which would 

155. 

156. 

Our p re sen t  view i s  t h a t  t he  law, a s  it now s t ands ,  

R e  Chowood's Registered Land [1933] Ch.574. 

Working Paper No. 37, P a r t  B. 
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i f  implemented, reduce t h e i r  number t o  some e x t e n t .  157 
p a r t i c u l a r ,  w e  have sugges ted  t h a t  r i g h t s  of occup ie r s  
a s  o v e r r i d i n g  i n t e r e s t s  should be s u b s t a n t i a l l y  c u t  down. 
Our sugges t ion ,  i f  implemented, could have t h e  c o n s e q u e n t i a l  
e f f e c t  of p e r m i t t i n g  indemnity t o  be pa id  i n  some e x c e p t i o n a l  
c a s e s  where 'indemnity could  not  have been pa id  under t h e  158 
p r e s e n t  l aw.  T h e  de fendan t s  i n  Hodgson v. Marks and a n o t h e r ,  
f o r  example, would, prima f a c i e ,  have had a claim f o r  indemnity 
i f  t h e  l a w  had then  been amended as we have sugges ted .  

1 0 2 k  Although a greater number of a p p l i c a n t s  might be 
prima facie e n t i t l e d  t o  indemnity i f  t h e  number o f  o v e r r i d i n g  
i n t e r e s t s  were t o  be c u t  down, i t  should  be borne  i n  mind 
t h a t  t h e  conduct of t h e  a p p l i c a n t  would be r e l e v a n t  i n  dec id ing  
whether  o r  no t  h i s  c l a im succeeded. A t  p r e s e n t ,  f o r  example, 

a r e g i s t e r e d  p r o p r i e t o r  w i l l  n o t  be e n t i t l e d  t o  indemnity i f  
p a r t  of t h e  land i s  removed from h i s  t i t l e  on t h e  a p p l i c a t i o n  
o f  a person  whose land  was e r roneous ly  inc luded  i n  t h e  t i t l e  
and who was a t  a l l  m a t e r i a l  t i m e s  i n  a c t u a l  occupa t ion  of t h e  
land i n  ques t ion .  I 6 O  

pe r son  when coupled w i t h  a c t u a l  occupat ion  now c o n s t i t u t e s  a n  
o v e r r i d i n g  i n t e r e s t .  16' 

t h a t  such r i g h t s  would no longe r  be a n  o v e r r i d i n g  i n t e r e s t s  
( a s  w e  have sugges ted  i n  our Second Pape r ) ,  a registered 
p r o p r i e t o r  a g a i n s t  whom the  register w a s  rect i f ied t o  g i v e  
e f f e c t  t o  t h a t  i n t e r e s t  would then  prima facie  have a r i g h t  
t o  indemnity; b u t  h i s  c l a im t o  indemnity would f a i l  i f  he  

I n  

159 

That i s  because the  r i g h t s  of t h a t  

If t h e  l a w  were t o  be changed so 

~ 

157. Under s. 70(1) (g ) .  
158. 

159. 

[1971] Ch. 892. 
above. 
It i s  perhaps  p o s s i b l e  t h a t  t h e  second defendant  ( t h e  
Bui ld ing  S o c i e t y ) ,  might no t  have l o s t  i t s  charge .  cE 
Re Le ighton ' s  Conveyance [I9361 1 A l l  E,R.  667. 

The f a c t s  are s t a t e d  i n  para .  71 

160. See  i n  re Boyle ' s  C l a i m  [1961] 1 W.L.R. 339. 

161. Under s. 7 0 ( l ) ( g ) .  
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had n o t  exerc jed p rope r  care. 162 
have exe rc i sed ,  p rope r  care i f  a t h i r d  p a r t y  were openly  i n  
occupat ion  Of p a r t  of t h e  land when he purchased i t  and n o ,  

enqu i ry  w a s  made a s  t o  why t h e  t h i r d  p a r t y  was there. ( I n  
o u r  Second Paper,163 we a l s o  suggested t h a t  an  amendment t o  
t h e  A c t  might be necess s ry  t o  prevent  a c a r e l e s s  purchaser  

from o b t a i n i n g  indemnity i n  such c i rcumstances .  But i t  now 
seems t h a t  t h e  "lack of p rope r  care"  p r o v i s i o n  in t roduced  
by t h e  1971 A c t  i s  s u f f i c i e n t ) .  

He would no t ,  we sugges t ,  

The assessment  of indemnity 

103. 
which indemnity is  t o  be  c a l c u l a t e d .  
it must have been in tended  t h a t  indemnity should be  c a l c u l a t e d  
i n  accordance wi th  g e n e r a l  p r i n c i p l e s .  
used  i n  each  of s u b s e c t i o n s  (1 )  ( 2 )  and ( 3 )  o f  s e c t i o n  83, 
is t h e  same: t h e  person  who s u f f e r s  l o s s  i n  any of t h e  
s p e c i f i e d  sets of c i r cums tances  s h a l l  be e n t i t l e d  t o  be 
indemnified.  "Loss" i s  no t  de f ined  and consequen t i a l  l o s s  
t o  him ( t h a t  is t o  say, loss a d d i t i o n a l  t o  t he  v a l u e  of any 
estate,  i n t e r e s t  o r  charge  l o s t  a s  a r e s u l t  o f  r e c t i f i c a t i o n ,  

o r  r e f u s a l  t o  r e c t i f y )  is  not ,  i n  terms, excluded. Where 
indemnity is p a i d  " i n  respect of t he  l o s s  of a n  estate o r  
i n t e r e s t  o r  charge  on land" the amount of t h e  payment is  
l i m i t e d  by subsec t ion  (6 ) .  
s e c t i o n ,  t h e  payment i s  no t  to  exceed, where t h e  register 
i s  not r e c t i f i e d ,  t h e  va lue  of t h e  estate, i n t e r e s t  o r  charge  
a t  t h e  time when t h e  error o r  omission which  caused t h e  loss 
w a s  made. 
of t h e  e r roneous  r e g i s t r a t i o n .  On t h e  o t h e r  hand, where t h e  

The A c t  g i v e s  no p r e c i s e  guide  as  t o  t h e  manner i n  
Presumably, t h e r e f o r e ,  

The formula which i s  

Under paragraph ( a )  o f  t h a t  sub- 

I n  p r a c t i c e ,  t h a t  w i l l  be t h e  value a t  t h e  d a t e  

162. s. 8 3 ( 5 ) ( a )  ( a s  amended by t h e  1971 Ac t ) .  
sugges ted  i n  para .  99 above, a "con t r ibu to ry  negligence" 
p r i n c i p l e  were in t roduced ,  t h i s  p r o v i s i o n  would be 
s u b j e c t  t o  i t  and t h e  r e g i s t e r e d  p r o p r i e t o r ' s  claim 
might n o t ,  acco rd ing ly ,  f a i l  a l t o g e t h e r .  

I f ,  a s  

163. Para.  77. 
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register 2 rec t i f ied ,  t h e  payment must no t  exceed t h e  
v a l u e  of t h e  e s t a t e ,  i n t e r e s t  o r  charge  a t  t h e  t i m e  of 
r e c t i f i c a t i o n .  164 
of indemnity165 no l i m i t s  a r e  p re sc r ibed  f o r  t h e  amount of 
indemnity t h a t  can  be awarded i n  r e s p e c t  of it. 

104. 
a s i d e  t h e  ques t ion  of c o s t s ,  seems t o  be t h a t  t he  assessment  
of indemnity i n  r e s p e c t  of t h e  l o s s  of a n  e s t a t e ,  i n t e r e s t  
o r  charge  on land h a s  t o  be  made i n  two s t ages .  F i r s t  t h e  

l o s s  must be a s ses sed  i n  accordance w i t h  g e n e r a l  p r i n c i p l e s .  
Secondly t h e  r e s u l t i n g  f i g u r e  must, i f  i n  excess  of t h e  
l i m i t s  l a i d  down i n  s e c t i o n  83 (6 ) ,  be c u t  down accord ingly .  
To the  r e l e v a n t  f i g u r e  must be  added t h e  amount of any 
c o n s e q u e n t i a l  loss  awarded. 

105. 
be ing  capab le ,  where paragraph ( a )  a p p l i e s ,  o f  producing 
u n f a i r  r e s u l t s .  Suppose t h a t  X, through no f a u l t  of h i s  
( o r  of t h e  R e g i s t r y ) ,  i s  wrongly r e g i s t e r e d  a s  t h e  p r o p r i e t o r  
of a p i e c e  of land be longing  to  Y. 
t h e  l and  w a s  worth 2500. 
f i v e  y e a r s ,  by which  t i m e  t h e  land is  worth f1500. 
i c a t i o n  of t h e  r e g i s t e r  is  r e f u s e d ,  t h e n  under paragraph  (a) 
of s u b s e c t i o n  (6)  the indemnity payable t o  t h e  t r u e  owner, 
Y, is r e s t r i c t e d  t o  t h e  va lue  of t h e  land  a t  t h e  t i m e  o f  
r e g i s t r a t i o n ,  5500: 
h e  would have r ece ived  back t h e  land ,  t hen  worth f1500, and 
the d i sposses sed  r e g i s t e r e d  p r o p r i e t o r  X could  be pa id  
indemnity up to  t h e  f i g u r e  o f  21500 for t h e  l o s s  of h i s  regis- 

I f  consequen t i a l  l o s s  can  be t h e  s u b j e c t  

The e f f e c t  of t h e  p rov i s ions  o u t l i n e d  above , leaving  

Subsec t ion  ( 6 )  of s e c t i o n  83 has been cr i t ic ized as 

A t  t h e  t i m e  of r e g i s t r a t i o n  
The e r r o r  i s  n o t  d i scove red  for 

If rectif-  

whereas i f  r e c t i f i c a t i o n  had been o rde red  

164. 
165. 

Under pa ra .  (b )  of s. 83(6 ) .  
"LOSS" i n  sub-s.(3) of s. 83 is  p l a i n l y  no t  l i m i t e d  , 
t o  t h e  p a r t i c u l a r  head of loss r e f e r r e d  t o  i n  sub-s. 
( 6 ) ;  and w e  see no reason  why "loss" i n  sub-s.s.(!) 
and ( 2 )  should  be narrower i n  concept t h a n  i t  i s  i n  
sub-s. (3)  . 
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t e r e d  estate. Cons ide ra t ion  of problems of t h i s  kind has  
l e d  11s t o  ques t ion  whether  i t  i s  r i g h t  f o r  the  A c t  to 
c o n t a i n  any expres s  r e s t r i c t i o n  on  t h e  amount of indemnity 
payable  f o r  t h e  l o s s  of a n  e s t a t e ,  i n t e r e s t  or  charge  on 
land. 
t h a t  t he  S t a t e  should g i v e  persons  p re jud iced  by a wrong 
r e g i s t r a t i o n  an  indemnity f o r  t h e  l o s s  t hey  s u f f e r ,  t hen  
t h e  indemnity ought n o t  t o  be c a l c u l a t e d  on a b a s i s  t h a t  
i s  a r b i t r a r i l y  restricted. It  would, we t h i n k ,  be r i g h t ,  
however, for i t  t o  be made clear t h a t ,  i n  accordance wi th  
o r d i n a r y  p r i n c i p l e s  of assessment of damages, indemnity 
might be  l i m i t e d  where t h e  a p p l i c a n t  has no t  t aken  s t e p s  
t o  mitigate h i s  l o s s  or  h a s  s tood  by i n  t h e  hope t h a t  h i s  
l o s s  might i n c r e a s e .  

I n  p r i n c i p l e ,  it seems t o  u s  t h a t  i f  i t  i s  r i g h t  

106. 
A c t  is a recommendation of t h e  1919 ( S c o t t )  Committee on 
T r a n s f e r  of Land i n  England and Wales. 
said:-  

The o r i g i n  of subsec t ion  (6) of s e c t i o n  83 of t h e  

166 T h e i r  r e p o r t  

"We do n o t  t h i n k  t h a t  compensation should be g i v e n  
to  a p a r t y  ru l ed  o u t  by r e g i s t r a t i o n  i n  r e s p e c t  
of t h e  v a l u e  of t h e  land  as  i t  s tood  a t  t h e  t i m e  
of f i r s t  r e g i s t r a t i o n .  
pe r iod ,  i t  may become imposs ib l e  t o  a s c e r t a i n  t h e  
v a l u e  of the  l and  a t  t h e  time of f i rs t  r e g i s t r a t i o n .  
Nor do we t h i n k  t h a t  i n  a l l  cases i t  would be j u s t  
o r  d e s i r a b l e  t o  s e l e c t  t h a t  da t e .  

I n  o u r  opin ion ,  t h e  Compensation should no t  exceed:- 

( a )  

A f t e r  a compara t ive ly  s h o r t  

Where t h e  register i s  n o t  r e c t i f i e d ,  t h e  
v a l u e  of t h e  e s t a t e ,  i n t e r e s t  o r  charge  
when t h e  e r r o r  o r  omiss ion  which caused 
t h e  loss was made: 

i n  c a s e s  where t h e  r e g i s t e r  is  r e c t i f i e d ,  
t h e  Value ( i f  t h e r e  had been no r e c t i f i c a t i o n )  
of t h e  e s t a t e ,  i n t e r e s t  o r  charge  immediately 
before  t h e  d a t e  of r e c t i f i c a t i o n . "  

( b )  

The Committee's recommendation w a s  t h u s  carried,  a lmost  word 
for  word, i n t o  subsec t ion  (6 )  of t h e  A c t .  

(1919) Cmd. 424 p.17. 166. 
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107'. 
t o  whether i t  was d e s i r a b l e  o r  p o s s i b l e  t o  c a l c u l a t e  compen- 
s a t i o n  on t h e  b a s i s  of t h e  va lue  of t h e  land a t  t h e  t i m e  of 
t h e  wrongful r e g i s t r a t i o n ,  t h e i r  recommendation seems t o  have 
p r e c i s e l y  t h a t  effect  i n  c a s e s  where r e c t i f i c a t i o n  i s  refused .  
The Committee gave no d e t a i l e d  reasons  f o r  advoca t ing  t h e  
formula which they  devised .  It  w a s  d o u b t l e s s  accep ted  a t  

t h e  t i m e  because i t  made sense  i n  c o n d i t i o n s  of r e l a t i v e l y  
stable land  v a l u e s  and a t r u e  owner who f a i l e d  t o  o b t a i n  
r e c t i f i c a t i o n  would no t  be p re jud iced  by r e c e i v i n g  a sum O f  

money e q u a l  t o  t h e  va lue  o f  t h e  land  a t  t h e  date of t h e  
e r roneous  r e g i s t r a t i o n .  
up  s i n c e  t h e  e r r o r  was made, i t  i s  probable t h a t  t h e  rise 
would have been due not  t o  i n f l a t i o n  but  t o  improvements 
e f f e c t e d  by t h e  r e g i s t e r e d  p r o p r i e t o r ,  and i n  those  circum- 
s t a n c e s  he would be p re jud iced  by t a k i n g  t h e  date of h i s  
r e g i s t r a t i o n  as  t h e  r e l e v a n t  v a l u a t i o n  date. It seems t h a t  

t h e  Committee f e a r e d  t h a t ,  u n l e s s  expres s  p r o v i s i o n s  were 
made, t h e  indemnity payable  t o  a r e g i s t e r e d  p r o p r i e t o r  
a g a i n s t  whom 'the register had been r e c t i f i e d  would always be 
restricted t o  t h e  va lue  of t h e  l and  a t  t h e  e a r l i e r  d a t e ;  and 
t h a t  t he i r  formula,  a l though expressed  i n  terms of l i m i t s  
(I?.. . . s h a l l  n o t  exceed"), was in tended  i n  subs t ance  to  remove 
any such r e s t r i c t i o n  on t h e  measure of indemnity payable t o  
a r e g i s t e r e d  p r o p r i e t o r .  Cond i t ions  i n  t h e  p rope r ty  market 
have s i n c e  changed ve ry  much, and t h e  formula,  i n  many cases, 

creates an a r t i f i c i a l  r e s t r i c t i o n  where r e c t i f i c a t i o n  i s  
refused .  
w i t h  t h e  Committee's own g e n e r a l  approach t o  t h e  matter t h a t  
t h e  formula should  be a l t e r e d  o r  d ispensed  wi th .  

Although i t  seems t h a t  t h e  Committee had doubts  as  

If t h e  v a l u e  of t h e  land had gone 

I n  t h o s e  c i rcumstances  we t h i n k  t h a t  it is c o n s i s t e n t  

108. 
A c t ,  t h e  R e g i s t r a r  is  pe rmi t t ed  t o  approve a t i t l e  t h a t  may 

be  open t o  o b j e c t i o n  i f , i n  h i s  op in ion ,  t h e  t i t l e  is one " t h e  
ho ld ing  under  which w i l l  no t  be d i s tu rbed" .  
t h a t  t h i s  p r o v i s i o n  is l i b e r a l l y  i n t e r p r e t e d  by t h e  Reg i s t ry  
and t h a t  many t i t l e s  which are s u b j e c t  t o  t e c h n i c a l  d e f e c t s  

I n  paragraph  ( c )  of t h e  p rov i so  t o  s e c t i o n  13 of t h e  

We unders tand  
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a r e  n e v e r t h e l e s s  r e g i s t e r e d  as  a b s o l u t e .  The p rov i s ion  i n  
e f f e c t  a u t h o r i s e s  the Registrar t o  take c e r t a i n  r i s k s  i n  
r e g i s t e r i n g  d e f e c t i v e  t i t l e s  no twi ths t and ing  t h a t  t h i s  may 
i n c r e a s e  t h e  p o s s i b i l i t y  o f  claims f o r  indemnity under  
s e c t i o n  83. If t h e  l i m i t s  p r e s c r i b e d  under  subsec t ion  ( 6 )  
of s e c t i o n  83 were t o  be  removed, i t  would be necessary  t o  
c o n s i d e r  whether t h e  R e g i s t r a r  might f e e l  ob l iged  t o  adopt 
a m o r e  r e s t r i c t i v e  i n t e r p r e t a t i o n  of t h e  p rov i so  t o  s e c t i o n  
l g  and so l e s s e n  t h e  number of t e c h n i c a l l y  d e f e c t i v e  t i t l es  
which h e  is prepared  t o  register as  a b s o l u t e .  
i s  e n t i r e l y  one f o r  t h e  Registrar's d i s c r e t i o n  and i t  i s  
r i g h t  t h a t  h e  should be mindful of p r o t e c t i n g  p u b l i c  funds.  
It is  necessary  t o  c o n s i d e r  separately what e f f e c t  t h e  removal 
of t h e  l i m i t  of indemnity would have on p u b l i c  funds  ( a )  i n  
t h o s e  cases when t h e  register i s  rect i f ied and (b )  i n  those  
when i t  i s  nor, r e c t i f i e d .  I n  t h e  former  it seems t h a t  t h e r e  
would be no a p p r e c i a b l e  change because t h e  frlirnit" p resc r ibed  
( i n  s e c t i o n  83(6) ( b ) )  i s  normally t h e  same a s  t h e  amount of 
indemnity which would be payable  w i t h o u t  r e f e r e n c e  t o  t h e  
l i m i t .  I n  t h e  l a t t e r  case there would be a change where the  
v a l u e  of t h e  e s t a t e ,  i n t e r e s t  o r  charge  had r i s e n  s i n c e  the  

o r i g i n a l  e r r o r  o r  omiss ion  occurred .  Although cases of pay- 
ment of indemnity f o r  n o n - r e c t i f i c a t i o n  may, perhaps ,  arise 
more o f t e n  t h a n  those  f o r  r e c t i f i c a t i o n ,  t h e  number of success- 
f u l  claims over t h e  y e a r s  h a s  been sma l l ,  and w e  doubt whether 
removal of t h e  l i m i t s  (which would n o t  affect the  number of 
cases )  would, even i n  a r i s i n g  market,  have. t h e  effect of 
i n c r e a s i n g  t o  any s u b s t a n t i a l  e x t e n t  t h e  t o t a l  amount p a i d  
o u t  by t h e  Land R e g i s t r y  under  the indemni ty  p rov i s ions .  

The matter 

109. 
should p r e s c r i b e  any a r b i t r a r y  l i m i t a t i o n  on t h e  amount of 
indemnity payments. 
t h e r e f o r e ,  is  whether  any y a r d s t i c k  o r  g u i d e l i n e s  should be  
l a i d  down i n  t h e  A c t  a s  t o  t h e  manner i n  which  indemnity 
payments should be a s ses sed .  
are now l a i d  down and we see no compel l ing  r eason  f o r  t h i s  

As w e  have i n d i c a t e d ,  w e  do no t  t h i n k  t h a t  t he  A c t  

The ques t ion  t ha t  needs t o  be reso lved ,  

No such y a r d s t i c k  o r  g u i d e l i n e s  
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Limi ta t ion  

110. The law r e l a t i n g  t o  l i m i t a t i o n  of a c t i o n s  gene ra l ly  
is c u r r e n t l y  under cons ide ra t ion  by the  Law Reform Committee 
and w e  t h i n k  t h a t  it would be inappropr i a t e  f o r  us t o  make 
any p o s i t i v e  suggest ions a t  t h i s  s t age  i n  r e l a t i o n  t o  t h e  
l i m i t a t i o n  of c la ims f o r  indemnity under the  A c t .  We do, 
however, propose t o  draw t h a t  Committee's a t t e n t i o n  t o  three 
ma t t e r s  which  seem t o  deserve considerat ion.  They are:- 

( i )  t h e  absence of any expres s  per iod of l i m i t a t i o n  
f o r  claims t o  r e c t i f i c a t i o n ; l 6 7  

( i i )  t h e  r e s t r i c t i o n  (contained i n  t h e  proviso t o  
s e c t i o n  83 ( 1 1 ) )  of a claim t o  indemnity a r i s i n g  
i n  consequence of the  r e g i s t r a t i o n  of an es . ta te  
i n  land with an abso lu te  or good leasehold 
t i t l e ,  t o  s i x  years  from the da t e  of regis- 
t r a t i o n .  This i s  much the  commonest ca se  f o r  
a claim f o r  indemnity. Although the  per iod i s  
extended i n  c e r t a i n  cases ,  t i m e  prima f a c i e  
runs from t h e  da t e  of t h e  (erroneous) regis- 
t r a t i o n ,  whether  t h e  claimant knew about t h e  
r e g i s t r a t i o n  or not. I n  the  r e s u l t ,  t h e  t r u e  
owner may have no remedy a t  a l l  a f t e r  s i x  yea r s ,  
being defeated by the  combined effect  of s ec t ion  
82 (3) ( r e s t r i c t i o n s  on r e c t i f i c a t i o n  where the  
p r o p r i e t o r  i s  i n  possession) and t h e  proviso to 
s e c t i o n  83 ( 1 1 ) ;  and 

167. I n  f a c t ,  t h e r e  may o f t e n  be an e f f e c t i v e  12-year 
per iod,  s ince  a f t e r  t h a t  space of t i m e  possession of 
t h e  land by the r e g i s t e r e d  p r o p r i e t o r  w i l l  have 
barred t h e  r i g h t  on which t he  claimant 's  ca se  f o r  
r e c t i f i c a t i o n  is based. 
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( i i i )  t h e  provis ion of a s i x  y e a r  per iod,  no t  only 
i n  the  cases  f a l l + n g  w i t h i n  t h e  proviso t o  
sec t ion  83 ( 1  1 ) ,  but  a l s o  i n  a l l  o t h e r  cases 
of indemnity. It may sometimes be r i g h t  t o  
t r e a t  a claim for indemnity i n  the  same way 
as a s i m p l e  c o n t r a c t  d e b t ,  but  such claims 
a r e  l i k e l y  t o  be a l t e r n a t i v e  t o  a claim t o  
"recover" by r e c t i f i c a t i o n  land which t h e  
claimant has  g f l o s t t l  by t h e  r e g i s t r a t i o n  of 
a t h i r d  party.  I n  such circumstances a c l a im 
f o r  indemnity would seem t o  be analogous 
r a t h e r  to a claim f o r  damages i n  a r e a l  
property ac t ion ,  and a 12-year per iod might 
seem t o  be more appropriate,  



PART D. SUMMARY OF PROVISIONAL CONCLUSIONS 

A s  t o  i d e n t i t y  and boundar ies  

( P a r t  B ,  Paragraphs  1 t o  57) - .  
1 .  R e g i s t r a t i o n  w i t h  g e n e r a l  boundar ies  should con t inue  
f o r  a l l  c a s e s  u n l e s s  a s p e c i f i c  a p p l i c a t i o n  t o  I f f  i x "  bound- 
a r ies  i s  g ran ted .  (Para .  22). 

2. The e x i s t i n g  procedure f o r  f i x i n g  boundaries a t  t he  
r e q u e s t  and expense of t h e  a p p l i c a n t  should be r e t a i n e d ,  
a l though  it is  l i t t l e  used. (Para .  3 6 ) .  

3. Where t h e  ev idence  i s  a v a i l a b l e ,  greater u s e  should  
be made of t h e  p r a c t i c e  of i n c l u d i n g  i n  a conveyance (or 
t r a n s f e r )  l e a d i n g  t o  f i r s t  r e g i s t r a t i o n  a d e c l a r a t i o n  as  t o  
t h e  ownership o f  boundary f e a t u r e s .  (Para .  44). 

4. Some of t h e  d i f f i c u l t i e s  i n  r e l a t i o n  t o  p l a n s  which 
may a r i s e  a f t e r  an  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  h a s  been 
made might be avoided i f  more u s e  w e r e  t o  be made of t h e  
a v a i l a b l e  sea rch  procedures.  (Pa ras .  49 to  55). 

A s  t o  r e c t i f i c a t i o n  of t h e  r e g i s t e r  and indemnity 

( P a r t  C,  Paragraphs  58 - 110) 

1.  The grounds on which the  r e g i s t e r  may be r e c t i f i e d ,  
w i d e  though they  a r e ,  may no t  be s u f f i c i e n t l y  comprehensive. 
(Pa ra .  70). 

2. The g e n e r a l  p r i n c i p l e  should be  t h a t  t h e  register 
may be r e c t i f i e d  where i t  does not  a c c u r a t e l y  r e f l e c t  t h e  
t i t l e  t o  t h e  land  on t h e  suppos i t i on  t h a t  t h e  t i t l e  t o  t h e  
l and  was not r e g i s t e r e d ;  save  t h a t  r e c t i f i c a t i o n  should  no t  
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be a v a i l a b l e  t o  g i v e  e f f e c t  t o  any e s t a t e  o r  i n t e r e s t  i n  
t h e  land  which t h e  A c t  r e q u i r e s  t o  be r e g i s t e r e d .  (Para .  73). 

3. It i s  c o n s i s t e n t  w i th  t h a t  g e n e r a l  p r i n c i p l e  t h a t  it 
should n o t  be p o s s i b l e ,  by r e c t i f i c a t i o n  a g a i n s t  t h e  regis- 
t e r e d  p r o p r i e t o r ,  t o  g i v e  e f f e c t  t o  a n  i n t e r e s t  which was no t  
p r o t e c t e d  by n o t i c e  on t h e  r e g i s t e r  when t h e  p r o p r i e t o r  
purchased t h e  l and ,  be ing  a n  i n t e r e s t  w h i c h  (had t h e  land  no t  
been r e g i s t e r e d  land)  should  f o r  i t s  p r o t e c t i o n  have been 
registered as  a land cha rge  under t h e  p r o v i s i o n s  of the  Land 
Charges A c t  1925. (Para .  73) .  

4. Subsec t ion  (3) of S e c t i o n  82, t h e  g e n e r a l  purpose of 
which i s  t o  p reven t  t h e  register from be ing  t o o  f r e e l y  
r e c t i f i e d  t o  t h e  de t r imen t  of t h e  r e g i s t e r e d  p r o p r i e t o r ,  is 
thought  t o  be  d e f e c t i v e  i n  s e v e r a l  r e spec t s .  I n  pa r t i cu la r : -  

4 

, 
( a )  The subsec t ion  a p p l i e s  on ly  where the  pro- 

p r i e t o r  i s  " i n  possess ion"  and t h e  meaning 
of t h a t  expres s ion  i n  t h e  con tex t  i s  doubt fu l .  
(Para .  78). 

(b )  Although r e c t i f i c a t i o n  i s  a d i s c r e t i o n a r y  
remedy, it has  been h e l d  by t h e  Court  t h a t  
r e c t i f i c a t i o n  should  always be ordered  i f  one 
of t h e  excep t ions  se t  ou t  i n  t h e  subsec t ion  
a p p l i e s  and t h e  s p e c i a l  p r o t e c t i o n  a f fo rded  
t o  the  r e g i s t e r e d  p r o p r i e t o r  i s  accord ingly  
l o s t .  (Para .  79) ;  and 

( c )  The p r o p r i e t o r ' s  p r o t e c t i o n  may be l o s t  with- 
o u t  f a u l t  on h i s  p a r t .  (Pa ras .  80 and 83). 

5. It is suggested t h a t  subsec t ions  ( 1 )  and (3) of 
s e c t i o n  82 should be r e d r a f t e d  w i t h  a view, f i r s t ,  t o  l ay ing  
g r e a t e r  emphasis on t h e  p r i n c i p l e s  upon which r e c t i f i c a t i o n  
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should be pe rmi t t ed  ( s e e  2 above) and, secondly ,  t o  r e in -  
f o r c i n g  t h e  p o s i t i o n  of t h e  r e g i s t e r e d  p r o p r i e t o r  by 
e l i m i n a t i n g  t h e  d e f e c t s  r e f e r r e d  t o  i n  4 above. (Pa ras .  87 
and 88). 

6. 
adequate  remedy t h e  Cour t  should have power, i n  a p p r o p r i a t e  
c a s e s ,  t o  award indemnity t o  an  a p p l i c a n t  who has  succeeded 
i n  o b t a i n i n g  r e c t i f i c a t i o n .  (Para .  96). 

Where r e c t i f i c a t i o n  by i tself  would not  be a n  

7. I t  i s  f o r  c o n s i d e r a t i o n  t h a t  indemnity should n o t  
be  wholly d isa l lowed where  a n  a p p l i c a n t  i s  only  p a r t l y  t o  
blame f o r  t h e  l o s s  he  has  suf fered .  (Pa ras .  98 and 99).  

8. The p r e s e n t  law t h a t  indemnity should no t  be  allowed 
where t h e  register has  been rec t i f ied  t o  give e f f e c t  t o  a n  
o v e r r i d i n g  i n t e r e s t  should be r e t a ined .  (Pa ra .  1 0 1 ) .  

9. Subsec t ion  (6)  of s e c t i o n  83 of t h e  A c t  (which 
res t r ic t s  t h e  amount of a payment of indemnity) should  be 
r epea led .  The A c t  should n o t  p r e s c r i b e  any s p e c i f i c  l i m i t  
on such a payment. Where an  a p p l i c a n t  is  e n t i t l e d  t o  a n  
indemnity,  it should no t  be c a l c u l a t e d  on an a r t i f i c i a l l y  
restricted basis. (Pa ra .  105). 

10. We propose t o  draw t h e  a t t e n t i o n  of t he  Law Reform 
Committee (now c o n s i d e r i n g  t h e  l a w  of l i m i t a t i o n  of a c t i o n s )  
t o  c e r t a i n  matters i n  r e l a t i o n  t o  claims f o r  r e c t i f i c a t i o n  
and indemnity under t h e  A c t .  (Para .  110). 
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APPXWDIX A 

A, .PROPERTY RZGISTEP. 
nnIdnlnZ hr dexri)UM of Ihe rrzir!errd fan6 mnd the ~ O L L  rmpr i s rd  in the Title 

AOMINISTCATPE ARE& F A R W  OR PLACC 
I&“*,. C...,, ho”,.. a*.., 

BLANKSHIRE BROXUGX 

The Freehold land 5hovm and edged with red on tho p!an of the above Tkle filed at the Registry 

rc&tercd cn 12 October 1934 hoan e3 2 !.locn S t r ~ s t .  

TITLE ABSOLUTE 
hhl ,“Vi*.. .U. 8”b.l 

1. JORN SPIIIf, Printer ond WILLUB BRmf:, Zngtnecr. both of 4 Yomh Street,  I Bramore. Blankshire, registared on 1 F c b m r g  1968. 
- 

2. 

- 
3. 

~ 

BZSTRICTIJX registered on 1 Pobrusry lS%:-?Uo birpos l t ion  by one 
proprimtor of the Land (being the suvivor  of jo1r.t propriators and 
not boing a trust ccrgoratioa) undor which capi tc l  noney ar ises  is 
to  bo re@stered c x c e p t u d e r  an ordcr of the registrar or of tho 
court. 

CAUTION in fcvosw of Jesse T m b u l l  of 30 Park Kay, Torquay. Dovon, 
Elcctricnl E-necr, rse iotcral  on 20 Februnry 1968. 



tal* 1 C. CHARGES REGISTER 

TITLE NUMGiR 

I L  d a h  .I lb. b.qk-q et .uh . ~ q  h K. d d .  U - k h  *k ...+*.I -an msd. sn 1Ut .dnb  .I ti. r.qidw 

I Pobntev  1968-A CmVeynnce Of the  land i n  this t i t le  dated 30 September 
1934 bnd nedo between ( 1 )  lsry Brorn (Vendo:) 8nfl (2) Barold Robins 
(Purcbnsor) containa tb f o l l d n g  covenants:- 

"The Purchaser heroby coren%ntr a i t h  tho Vezdor for tho benef i t  & hor 

prforn t h e  atipulations and conditions contained i n  tho Schedule 
hereto. 

&&lOlning h u l  hlpOm as 27, 29, 31, 33 a d  35 Cabot Road t o  ohserre and 

TEE SCBDOLE boforc referred t o  

1. NO bullbin& t o  be aractcd ox the  b n d  shall be used other  than 8s a 
private &ollin~houae. 

2. KO buFlding I o  be erectod a s  aforesaid shall be converted i n t o  or 
used a3 f l a t s ,  Paisonettos o r  soprr.te tononants o r  8s a boording housa 

3. Tbe grdsn g r m l  of €he preaisee shall a t  a l l  t i r e s  be kept i n  
neat bnd propor order en3, omdi t ion  nnd shall not be converted t o  8ny 
other use whatsoever. 

b. Nothing s h a l l  bg dona or p e r d t t e d  on the promisea uhich m y  be a 
nuianncr or annoyancm t o  the adjoining houses or t o  the noi~hbourhocd.' 

I Pebmsry 196B-EASE doted 25 July 1935 t o  Charles Jones for 99 pore 
iron 26 June 1935 8t the r0nt Of &5. 

~ ~~ 

I February 1968-HUTICE Oi DepPsit Oi land Certifioato aith yid Town BanL 
l i n t t a d  ct 2 High St ree t ,  Broamom, Blankshim, rce ls te red  on 
1 Iebmuy 1968. 



0
 

c
3
 

0
 

0
 

d 
U

 
- Y i= 



. .- . ~ ~ . . .  ..__._.-.-.---.I-...--.--_. 

APPENDIX B 

( P r a c t i c e  Notes r e l e v a n t  t o  i d e n t i t y  and boundaries.)  

No. 
I I  

11 

I1 

It 

I t  

I1 

II 

II 

11 

I I  

l* 

11 

11 

II 

5 .  

6 .  

12. 

13. 

27. 

29. 

34. 

42. 

43. 

45. 

46. 

51. 

52. 

59 .  

60. 

F i l e d  P lan-Colour ing .  

Attachment of P lan  on  Conveyance o r  

F i l e d  P lan  - F i e l d  numbers and areas. 

Boundaries - "Hedge and d i t ch"  r u l e .  

R e g i s t r a t i o n  wi th  g e n e r a l  boundaries.  

Colour  References  on F i l e d  P l a n s  

Covenants and Dec la ra t ions  as t o  Ownership 

Developing Bu i ld ing  Estates : Pre l iminary  

Developing Bu i ld ing  Estates: V e r i f i c a t i o n s  

P lans  " for  t h e  purpose of i d e n t i f i c a t i o n  

P l a n s  of f l a t s ,  

O f f i c i a l  Search of F i l e d  Plan: (C.146 

Met r i ca t ion .  

Boundary d i s c r e p a n c i e s  on leasehold  bu i ld ing  
e s t a t e s .  

O f f i c i a l  s ea rches  of t h e  p u b l i c  index  map - 
supply of p l a n  t o  sea rche r .  

Transfer t o  Land C e r t i f i c a t e .  

of Fences: tfT't Marks. 

arrangements w i th  t h e  vendor.* 

and searches by purchasers.* 

only". 

(Bu i ld ing  E s t a t e s )  Procedure).  

* Inco rpora t ed  i n  Land R e g i s t r y  P r a c t i c e  Leaf l e t  No.7. 



APPENDIX C 

RELEVANT PRACTICE NOTES. 

12. Rlcd  PJnn--Flcld nirmbcrs and arcas 

Field numbcrs and areas arc not shown on the filed plan. The 
rcqono vt!y the Chief Land ib?$itr;rr v;iU not a p e  to this being 
done arc as foUorvs :- 

(0) A survcy over the whole of the country is being carried 
out by the Ordnance Survcy on the Xational Grid. UiiS d l l  
introduce moap1c:clp cow co-oidinates, which will rend= 
otsoldte thc fie!d ncmbcrs sliown on rvisting ordnmcc survey 
-Po 

(b) The parcels sliown on thc G-inch orclnan:e maps do not 
contain area Incm:ri.mcnts and I l ir ic rnaps may bc uscd in cas8 
of mountain or otlicr underelopetl lacd. 

c) Thc area messurcnlents shown .on one edition of the 
or6nancc survey naps cliffcr front tliosc shom on another 
edition. Arcas stated in de& i i e  sometimes inaccurate, but 
any area rncajurcrncnts shown on :hc filed plan would 
naturally be assumed to bc correct. 
(4 For field niimbcrs and areas to bc shown, the Land 

Registry would have to considcr not only the area nieasiirement 
. shown on a parcel in the ordnance surrey. but also the estent 
of a part of that parcel. ahcrc it 1:s been sulxlividcd. In 
such a case there might not cwn be any physical boundaries. 

13. Boundaries-" IJedgc and ditch " rule 
The boundaries shown on the fi!ed plan or general map arc only 

general boundaries and foXow- the oriinance survey map through thc 
centres of hedges. In the case of a@cultural land. this is f:eque~itly 
incorrect. having regard to the hcdgc and ditch" nile. The 
explanation of the Registry's przcticc is to be found in Rulc ZX.' 
in cascs where thcJoundarics have no,; been fixed.; 

31. Covemiits and Declarations as to Ownership 01 Baaccl: 
T " marks 

I t  is tlic practicc of the Registry to make an entn' on the register 
in rcspcct of a dccbration 2 s  to the onvership of fcnces and o t l w  
boundaries currtaincd in a trztnsfer oi regbtcred land. :\ positive 
rovcnant to crect or main:ain il ferrce is not entered directly on the 
regktcr but particulars of positive covenants in transfcs are sewn 
up in the h i d  ccrtificatc. (See Practice Sote 21). 

If a conveyance or tranzfcr contains restrictive covenants 
intcrminglcd with cositive covenwits cclating to the maintenance 
of boundaries and <he covenants are set out in thc regirtcr. tlwn thc 
'' T " snsrks ccferrrd to irr the deed will dso bc sI1ou-c on tl!c filed 
plan, or dcscribcd .by a nargin.1, note in the rcgistcr. If the 
covenants arc not so set out, m oAcc copy of thc dccd. including 
its plan, will be bound into tlic land certificate. 

" T " marks may be shown on a dccd plan where them is no 
covenant, leclarstion of ownership or otlmr rcfercrxe to them in tlrc 
body of tlic dccd and their p:ejencc is jolllctin1cs rc!icd upon ad 
el-idencc of the 0wner;hip of bounh) .  siructurcs. WiatcVH 
convention tl:ere naf be to the mcanhg of such 'I T " n- ...r k-. a 
it appears tltnt thcp have no i e p l  significance and for that reasun 
alone it \vas not !!x practice, prior to 1932, to reproduce them on thc 
fdcd plan. Sinca the!), howrcr, tl!c Qdcf Land r\i-;.istrar, ic 
dek:mce to the csprcss wijhci of so!icitois, has a p c d  that even 

For fu:the: in!crmiricn ind 2s to >he ::istcrr cl this rule, Sfc FamTaph+s 
into- 

:\\coci~it~ol, 
Of the KC??:: 0: Cbs 30ysl C;.;isniriioc::s (1650) sppain:ed to 
rhCo}X731:0%1 Of t k  L>..nJ l ' r x s k :  A c t  : t t s  Fwxth ::cporro( 
a3d Valuation of I.mi ~cnis: i : :~e :the scC;t ~ : ~ p ~ ~ ,  19~91, pJ-52  IS,;.,^ 
OKiC!C in Ciwrr:i  L q d  I+o~!:xs.  l y j ~  [S:C,.C~~). I .  1 h u  cl,,, 
Title to Lznd ". 

' 
APPENDIX C (contd,) 

when there is no fencing covenant or ottlcr prcqision, "T" marl3 
shown on a deed plan c.ill bc rcprcduct:d on the Ned plan u r  the 
following circumstmses :- 

1. nie applicant for first reqistration mu~: specidly rrqitrst 
this to be done bccauuse lis rcprds ii a hprt:iIlL it1 tlrr intcrcst3 
of his client. 

2. The "T " marks \\ill be those shown on the plan to the 
deed i.nducing fiat rcgistmtion or. if thcrc is no plan on t h t  
deed, in thc latcst preceding deed Containing a plan of the land 
being raistered. 

3 . A  note w i l l  be addrd to tllc fi!cd plan that "The 'T' 
marks were reproduced from the plan oil n deed da:cd . . . 
but are not otlmvkr refcrrcd to in tiiaf d-ed." 



APPENDIX D 
LAND REGISTRATION ACT 1925, SECTIONS 82 and 83 

(As  now I n  force) 
82. (I) The register may be rectified pursuant to an order of, Rectifia 

the court or by the registrar, subject to an appeal to the court, in tion Of 

any of the following cases, but subject to the provisions of this :Eregi* 
section :- 
(a) Subjert to any express provisions of this Act to the con- 

trary, where a court of competent jurisdiction has decided 
that any person is entitled to any estate right or interest in 
or to any registered land or charge, and as a consequence 
of such decision such court is of opinion that a rectification 
of the register-is required, and makes an order to  that 
effect ; 

(b) Subject to any express provlsion of this Act to the contrary. 
where the court, on the application in the prescribed 
manner of m y  person who is aedeved bv any entry made 
in, or by the omission of any entry from, the register, ,,r 
by my default being made, or unnecessary delay takiq 
place, in the making of any entry in the register, makes ~n 
order for the rectification of the register ; 

(c) In any case and at any time with the consent of all persons 
interested ; 

(a) Where the court or the registrar is satisfied that any en tv  
in the register has been obtained by fraud ; 

IC) Where two or more persons are, by mistake, registered a 
proprietors of the same registered estate or of the sama 
charge ; 

U) Where a mortgagee has been registered as proprietor of the 
land instead of as proprietor of a charge and a right of 
redemption is subsisting ; 

(g) Where a legal estate has been registered in the name of a 
person who if the land had not been re,+tered would not 
have been the estate owner ; and 

(A) In  any other case where, by reason of any error or omission 
in the register, or by reason of any entry made under a 
mistake, it may be deemed just to rectify the register. 

(2) The register may be rectified under this section, notwith- 
$anding that the rectification may affect any estates, rights, 
charges or interests acquired or protected by registration, or by 
any entry on the register, or otherwise. 

(3) The register shall not be rectified, except for the purpose of 
gimg effect to an ovemding interest, so as to affect the title of 
the proprietor who is in possession- 

(U) unless such proprietor is a party or privy or has caused or 
substantially contributed, by his act, neglect or default, 
to  the fraud, mistake or omission in consequence of which 
such rectification is sought ; or 

(b) unless the immediate disposition to him was void, or the 
disposition to any person through whom he claims other- 
wise than for valuable consideration was void ; or 

(c) unless for any other reason, in any particular case, it is con- 
. sidered that it would be unjust not to rectify the legistcr 
against him. 

(4) Where a person is in possession of registered land in right 
of a minor interest, he shall, for the purposes of this section, be 
deemed to be in possession as agent for the proprietor. 

(5) The registrar shall obey the order of any competent court in 
relation to any registered land on being served with the order 
or an oIficial copy thereof. 

(6) On every rcctificatioii of the register the land certificateand 
any charge certificate which may be affected shall be produced to 
the regktrar unless an order to the contrary is made by him. 

. 

'APPENDIX D (contd.) 

SS.P] (I) Subject to the provisions of this Act to the contrary, Fdlt 
any person suffering loss by rezson of any rectification of tile ~~~~~~ 

(2) Where an error or omission has occurred in the register, but 
the reo&ter is not rectified. sny person sufferir.g loss by reason of 
such error or omission, shall, subject to the provisions of this Act, 
be entitled to be indemnified. 

(3) Where any person suffers loss by reason of the loss or 
destruction of any document lodged at the registxy for inspection 
or safe custody or by reason of an error in any oscial search, he 
shall be entitled to be indemnified under this Act. 

(4) Subject as hereinafter provided, a propnetor of any 
registered land or charge claiming in good faith under a forged 
disposition shall,where the register is rectified. be deemed to have 
suffered loss by reason of such rectification aiid shall be entitled 
to be indemnihed under.this Act. 

(5) KO indemnity shall be payable under tnis d\ct in any of 
the following cases :- 

(a} Where the applicmb or a person from whom he 
derives title (otherwise than under a disposition for 
vaIuablc consideration which is regstwed or protected 
on the register) has caused or substmtidlg contributgd 
to the loss by fraud or lack of proper care ; 

register under t h i sk t  shall be entitled to be indemnified. cases. 

(6) On accomt 'of any mines or minerals or of the existence 
of any rights to work or get mines or minerals, unless a 
note is entered on the register that the mines or miner,& 
are included in the registered title : 

(c) On account of costs incurred in taking or defending any 
legal'proceedings withoiit the consent of t h e  registrar. 

(6) Where an indemnity is paid in respect of the loss of an 
estate orhterest  in or charge on land the amount so paid shall 
not exceed- 

(a) Where the register is not rcctified, the value of the estate, 
interest or charge a t  the time when the error or omission 
which caused the loss was made ; 

(6) Where the register is rectified, the value (if there had been 
no rectification) of the estate, intercst or charge, immedi- 
ately before the time of rectification. 

(7) Repealed -. 
(8) Subject to subsection (S)(c) of tbis section. as 

amended by scction 2(2) of the Land Regstration and Land 
' Chargcs Act 1971- 

(4) an indemnity under any provision of Ulis Act shall 
includz such amount. if any, M may be reasopbb 
in respect of any costs or cxpecxs properly in- 
curred by t4e applimnt in rchtion to thc matter ; 
and 

(6) an applicant for m indemnity under any such pro- 
vision shall be en'ltltd to an indeninity tliercwder 
of such amount, if any. as may be rcasonible in 
reSpcct of any such costs or expcnscs. nohvkh- 
standins ttereunder. that no othcr indcmxity money is pagablr! 




