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THE L A W  COMMISSION 

WORKING PAPER NO. 54 

CRIMSJAL LAW I 

OFFENCES OF ENTERING AND R E M A I N I N G  ON PROPERTY 

I. INTRODUCTION 

1. The Lord Chancel lor ,  a c t i n g  under sec t ion  3 (1) (e) of 
t h e  Law Commissions A c t  1965, asked us o r ig ina l ly  t o  examine 

t h e  S t a t u t e s  of Forc ib le  Entry 1381-1623 and r e l e v a n t  common 
law offences and t o  recommend l e g i s l a t i o n  appropr ia te  t o  

modern condi t ions t o  rep lace  the  p r e s e n t  law i n  r ega rd  t o  

f o r c i b l e  en t ry  and de ta ine r .  In p a r t i c u l a r  we were required 
t o  ca r ry  out t h i s  examination " in  t h e  l i g h t  of t h e  Government's 

dec is ion  not  t o  c r e a t e  a t  t h a t  s t a g e  an offence of c r imina l  

t r e spass" .  

2. A f t e r  w e  had s t a r t e d  work on t h i s  examination there  

w e r e  two developments which, taken t o g e t h e r ,  have had a bearing 

upon our cons idera t ion  of t h e  sub jec t .  F i r s t ,  the Working Party 

which is a s s i s t i n g  us wi th  t h e  genera l  p a r t  of t h e  c r imina l  law 

has reached the  p rov i s iona l  conclusion t h a t  t he  of fence  of con- 

sp i r acy  should be l i m i t e d  t o  conspiracy t o  commit a crime. 
Secondly, t h e  dec is ion  of t he  House o f  Lords i n  Kamara &i Others 

v. Direc to r  of Publ ic  Prosecutions' has  e s t ab l i shed  t h a t  a 

conspiracy t o  t r e s p a s s  i s  i n  c e r t a i n  circumstances a cr iminal  

conspiracy,  although a t r e spass  by one person i n  otherwise 
s i m i l a r  circumstances would not be c r imina l .  

1 

3. 
t h e  Working Party can be implemented it w i l l  be necessary t o  

W e  recognise3 t h a t  before  t h e  provis iona l  proposals  of 

1. Working Paper No. 50, para. 14. 
2. 119731 3 W.L.R. 198. 
3. Working Paper No. 50 ,  In t roduct ion ,  para .  4. 



consider  t o  what ex ten t  it may be  necessary t o  c r e a t e  offences 
t o  cover a c t s  which a t  p resent  a r e  no t  c r imina l  when dme  by 

one person, bu t  t o  which c r imina l  l i a b i l i t y  is a t t r a c t e d  when 

t h e r e  i s  a conspiracy t o  commit them. The dec i s ion  i n  Kamara 

shows t h a t  t h e r e  i s  such a s i t u a t i o n  i n  the  f i e l d  of t respass .  
With these  cons idera t ions  i n  mind w e  thought t h a t  an enquiry 

now d i r ec t ed  s o l e l y  towards t h e  s u b j e c t  of f o r c i b l e  entry and 

d e t a i n e r  would be of very l imi t ed  usefulness .  Accordingly w e  
obtained wider terms of re ference  t o  enable us t o  consider t h e  

broader questions, and our terms of re ference  a r e  now " t o  examine 

t h e  S ta tu t e s  of Forc ib le  Entry 1381-1623 and r e l e v a n t  common 
law offences,  and t o  consider  i n  what circumstances en ter ing  or 
remaining upon proper ty  should c o n s t i t u t e  a c r imina l  offence 

o r  offences and i n  what form any such offence o r  offences should  

be c a s t " .  

4. In cons ider ing  the  p re sen t  cr iminal  law r e l a t i n g  t o  
en te r ing  or  remaining on proper ty  it i s  important t o  remember 

t h a t ,  with some s t a t u t o r y  except ions ,  t r e spass  upon property is 
no t  a c r imina l  offence.  The s t a t u t o r y  except ions a re ,  i n  t h e  

main, of two types .  In  the  one type  of case t h e  law penal i ses  

t r e s p a s s  upon p a r t i c u l a r  proper ty ,  such as  ra i lway property , 
o r  an enclosed garden set a s ide  i n  a publ ic  p l a c e  f o r  the- 

i nhab i t an t s  . In  t h e  second type  of case t h e  l a w  penal ises  

t r e s p a s s  on proper ty  with a p re sc r ibed  end i n  v i e w ,  such as  t h e  

committing of t h e f t  o r  rape, o r  t h e  i n f l i c t i n g  o f  grievous 
bodi ly  harm , or  t h e  pu r su i t  o f  game . A f u r t h e r  exception 

4 

5 

6 7 

4 .  

5. 

6. 

7. 

Railway Regulation A c t  18401s. 1 6 .  The pena l ty  is  a f i n e  of  
€5. See t o o  B r i t i s h  Railways A c t  1965,s. 35(6) which pro- 
v ides  f o r  a f i n e  of €25. 

Town Gardens Pro tec t ion  Act 1863, s .  5. The penal ty  is  a 
f i n e  of €2 o r  1 4  days'imprisonment, and t h e  sec t ion  gives a 
po l i ce  cons tab le  power t o  a r r e s t  a person he  sees committing 
t h e  offence. 

Theft  Act 1968, s .  9 .  This  is  burglary and c a r r i e s  a 
sentence of 1 4  yea r s '  imprisonment. 

Game Act 1831, s. 30. The pena l ty  is  a f i n e  of €20, or €50 
i f  f i v e  o r  more persons a r e  involved. 

2 



occurs  i n  t h e  Firearms Act 19688, which makes it an offence 

f o r  a person t o  e n t e r  or be i n  any bui ld ing  (o r  t o  e n t e r  or 
be upon any land)  a s  a t r e s p a s s e r  and without reasonable  excuse 

while  having a f i r ea rm with him. 

5. S t a tu to ry  except ions such as these  as ide ,  t h e  criminal 

l a w  dea l s  with e n t e r i n g  o r  remaining ca-~ property by means of 
t h e  S t a t u t e s  of Forc ib le  Entry, o r  more r a r e l y ,  by means of 

t h e  c m o n  law of f o r c i b l e  en t ry  and de ta ine r  and, a l i t t l e  

more i n d i r e c t l y ,  by r e s o r t  t o  t h e  of fence  of conspiracy t o  tres- 
pass  as def ined by t h e  House of Lords i n  Kamara v. D.P.P. 9 

6. W e  do no t  propose t o  cons ider  i n  any d e t a i l  t h e  s ta tu-  

t o r y  offences,  some se r ious ,  some r e l a t i v e l y  minor, which have 
been crea ted  t o  d e a l  with p a r t i c u l a r  s i t u a t i o n s ,  b u t  an exami- 
na t ion  of t h e  p re sen t  law of f o r c i b l e  en t ry  and d e t a i n e r  and 

of conspiracy t o  t r e s p a s s  i s  r equ i r ed  before  it i s  poss ib le  t o  

cons ider  whether t h e  present  law i s  s a t i s f a c t o r y ,  and, i f  not, 

what provis iona l  proposals  we can make f o r  its improvement. 

7. In accordance with our usua l  p rac t i ce  w e  have prepared 

t h i s  working paper f o r  t h e  purpose of consul t ing t h o s e  who may 

be a f f ec t ed  by o r  i n t e r e s t e d  i n  t h e  provis iona l  proposa ls  we 

pu t  forward. W e  must s t r e s s  t h a t  our  proposals are only provi- 

s i o n a l  and a r e  t o  be reconsidered i n  t h e  l i g h t  of t h e  views 

which w e  hope t o  rece ive .  

8 .  Sect .  20. In  t h e  case of a bu i ld ing ,  the pena l ty  i s  5 yea r s '  
imprisonment, i n  t h e  case of land  3 months' imprisonment. 

9.  119731 3 W.L.R. 198. 
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11. FORCIBLE ENTRY AND DETAINER 

Common Law 

8. A t  common law it is  an of fence ,  punishable  with a f i n e  

and imprisonment, t o  make f o r c i b l e  en t ry  upon, o r  t o  keep 

possession o f ,  lands o r  tenements wi th  menaces, f o r c e  and arms 

and without t h e  au tho r i ty  of t h e  l a w  . To e s t a b l i s h  t h a t  t h e  
e n t r y  and d e t a i n e r  i s  f o r c i b l e  t h e r e  must be proof  of such 

f o r c e  a s  c o n s t i t u t e s  a publ ic  breach  of the peace,  or such con- 

duc t  a s  c o n s t i t u t e s  a r i o t  o r  unlawful assembly''. 

remedy grew from t h e  need, a s  s o c i e t y  developed, t o  provide 

g r e a t e r  p ro tec t ion  f o r  t he  King's peace and €o r  property r i g h t s  

aga ins t  t he  unlawful depredat ions of ind iv idua ls  and of armed 

bands se i z ing  and holding lands o r  tenements . It was f r e -  
quent ly  invoked i n  e a r l y  t i m e s  when t h e  c i v i l  remedies ava i l -  

a b l e  f o r  e s t a b l i s h i n g  t i t l e  t o  land  and even f o r  recovery of 
possession w e r e  very complex and set  about with many lega l  p i t -  

10 

This pena l  

1 2  

9. 
cases  i n  t h e  years  preceding t h e  pass ing  of t h e  f i r s t  of the  

S t a t u t e s  of Forc ib le  Entry i n  1381, shows t h e  e x t e n t  of the law-  
l e s sness  i n  r e l a t i o n  t o  t h e  occupat ion of land. The account 

shows t h a t  offences of f o r c i b l e  e n t r y  and d e t a i n e r  were not con- 

f ined  t o  br igands and outlaws, b u t  w e r e  committed by otherwise 

law-abiding persons,  sometimes t o  recover  land of which they had  
been dispossessed,  and sometimes i n  t h e  be l i e f  t h a t  they had some 
t i t l e  t o  t h e  land. It was a g a i n s t  t h i s  background, and i n  an 

e f f o r t  t o  a s s e r t  t h e  supremacy of t h e  Crown over  t h e  feudal l o r d s  

t h a t  t h e  Forc ib le  Entry Acts w e r e  f i rs t  enacted. 

A s tudy12,  based on an examination of e a r l y  records of 

10. Russel l  on Crime (12th ea., 1 9 6 4 ) ,  p. 279.  
11. Archbold's Criminal Pleading,  Evidence and P rac t i ce  (38th ea., 

1 2 .  L. Owen Pike,  History of C r i m e  i n  England, v o l .  1 p. 249. 

13. Holdsworth, History of E n s l i s h  Law, vol. I11 pp. 3-28, 

1973), para .  3608. 

Vol. I V  pp. 487-8. 
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14  The Forc ib le  Entry A c t s  1381-1623 

10. The Forc ib l e  Entry Act 1381 provides - 

"none from henceforth make any en t ry  i n t o  
any lands and tenements,  bu t  i n  case where 
en t ry  is given by law; and i n  such case  
not  wi th  s t rong  hand, no r  with mul t i tude  
of people ,  bu t  only i n  peaceable and easy  
manner. " 

The main depar tures  from t h e  common l a w  of f o r c i b l e  en t ry  are  - 

( a )  The n a t u r e  of the  f o r c e  required t o  make 

t h e  e n t r y  f o r c i b l e  is wider  than under t h e  

c m o n  law offence. It i s  s u f f i c i e n t  under 

t h e  s t a t u t e  t h a t  t h e  f o r c e  (whether d i r e c t e d  

aga ins t  t h e  property,  o r  threatened a g a i n s t  

t h e  person)  was such as t o  be l i k e l y  t o  de t e r  

a person minded t o  resist the  en t ry  . 15 

(b)  Forc ib l e  en t ry  i s  p roh ib i t ed  even by a person 

who is  e n t i t l e d  t o  possess ion  or who h a s  a 
1 6  l e g a l  r i g h t  of en t ry  . 

11. The  Forc ib le  Entry Act 1391 provided a summary method 

of dea l ing  with f o r c i b l e  en t ry  which was followed by fo rc ib l e  

de t a ine r .  The j u s t i c e s  were empowered and requi red ,  upon com- 

p l a i n t  , t o  a r r e s t  and upon convict ion t o  imprison offenders .  

This  , however, s t i l l  l e f t  f o r c i b l e  d e t a i n e r  , which had not been 

preceded by a f o r c i b l e  en t ry ,  ou t s ide  t h e  provis ions  of the 

1 4 .  The main p a r t s  of t h e  present  texts of these  A c t s  a re  s e t  

15. Milner v. Maclean (1825) 2 C. and P. .17 .  
1 6 .  Newton v. Harland (1840) 1 M a n  and G. 6 4 4 ,  ( s u b j e c t  t o  

ou t  i n  t h e  Appendix. 

q u a l i f i c a t i o n s  r a i s e d  i n  Hemmings Y. Stoke Poges Golf C l u b  - Ltd. [1920] 1 K.B. 7 2 0 ) .  

5 



s t a t u t e s ,  and moreover t h e  j u s t i c e s  had no power t o  a r r e s t  

and d e a l  with a person who had e n t e r e d  f o r c i b l y  b u t  had l e f t  

t h e  property be fo re  he w a s  taken by t h e  j u s t i c e s .  

1 2 .  These gaps i n  t h e  l e g i s l a t i o n  w e r e  remedied by the 
Forc ib l e  Entry A c t  1 4 2 9 .  This imposed upon t h e  j u s t i c e s  a 

duty t o  execute t h e  provis ions of t h e  s t a t u t e s  where the re  

had been a f o r c i b l e  e n t r y  (whether o r  not  t h e r e  w a s  a d e t a i n e r )  

o r  where t h e r e  w a s  a f o r c i b l e  d e t a i n e r  (even though not pre- 

ceded by a f o r c i b l e  e n t r y ) .  The background t o  t h i s  A c t  seems 
t o  have been t h a t  t h e r e  w e r e  many f o r c i b l e  e n t r i e s  by persons 

l ay ing  claim t d  l and ,  who, once they  had ejected t h e  possessor ,  
pu t  i n  a person who held under t h e  d i sposses so r ,  b u t  without 

any exe rc i se  of f o r c e  on e n t r y  . To ensure enforcement of 

t h e  s t a t u t e  t h e r e  w e r e  provis ions pena l i s ing  any s h e r i f f  or  

b a i l i f f  who f a i l e d  t o  do h i s  duty under the A c t s .  There were 
a l s o  provis ions of a c i v i l  c h a r a c t e r  enabling t h e  j u s t i c e s  

summarily t o  r e s t o r e  possession of any property en te red  and 

detained t o  t h e  person dispossessed.  In  a d d i t i o n  t h e  A c t  pro- 
vided t h a t  proceedings f o r  f o r c i b l e  de t a ine r  could not  be t a k e n  

a g a i n s t  a person who had been i n  possession f o r  t h r e e  years,  

and t h i s  was confirmed by t h e  F o r c i b l e  Entry A c t  1588. 

17 

13. F ina l ly  t h e  A c t  of 1 6 2 3  made provis ion for  a tenant f o r  
a t e r m  of yea r s  t o  have the  c i v i l  p ro t ec t ion  a f fo rded  by the  
S t a t u t e s .  

1 4 .  The c i v i l  ac t ions  which developed from the 1381 Act and 

those  s p e c i f i c a l l y  given by t h e  1429 A c t  a r e  t oday  of no s i g n i -  

f i cance .  Indeed, t h e  l a t t e r  A c t  w a s  repealed excep t  a s  t o  

c r imina l  proceedings by t h e  C i v i l  Procedure A c t s  Repeal Act 

187918 and t h e r e  a r e  now other  remedies a v a i l a b l e  i n  both t h e  

High Court and t h e  county c o u r t s  which a re  free of t e c h n i c a l i t y  

and which provide a reasonably exped i t ious  means of  recovering 

1 7 .  Reeves, History of t he  Engl ish Law, vol. I11 p. 289. 

18. Sect .  2 and Schedule,Part  I. 

6 



possession of land and  tenement^^^. 
have long s ince  rep laced  the  j u r i s d i c t i o n  of t h e  j u s t i c e s  t o  

g ive  repossession and w e  see no purpose i n  r e t a i n i n g  those 
provis ions  i n  t h e  e a r l y  s t a t u t e s  which have f a l l e n  i n t o  disuse 

and f o r  which no modern procedure i s  provided2'. 

These newer remedies 

15. The pos i t i on  i n  regard t o  c r imina l  proceedings i s  very 

d i f f e r e n t .  There a r e  from time t o  t i m e  prosecut ions  under the  
s t a t u t e s  although i n  almost every r epor t ed  case i n  t h e  l a s t  

two hundred years  t h e  offence charged has included an al lega-  

t i on  of de t a ine r  o r  a t  l e a s t  of expe l l ing  the person i n  occu- 

pa t ion .  More r ecen t ly  t h e  offence of f o r c i b l e  d e t a i n e r  has 

been invoked t o  d e a l  with the  cont inuing  occupation by force 

of empty bui ld ings  by groups of and t h e r e  i s  
one repor ted  case ,  S. v. B r i t t a i n Z 2 ,  of a prosecut ion f o r  for- 

c i b l e  en t ry  where t h r e e  persons fo rced  t h e i r  way i n t o  a pr iva te  

house t o  take  p a r t  i n  a s o c i a l  func t ion  the re ,  bu t  without any 

i n t e n t i o n  t o  t ake  possession of t h e  premises. 

Analysis  of t he  p re sen t  law 

1 6 .  The b a s i s  underlying both f o r c i b l e  en t ry  and forc ib le  

d e t a i n e r  i s  t h e  concern of t he  c r imina l  law t o  p re se rve  t h e -  

1 9 .  Halsbury's Laws of England(3rd ed) ,vo l .  32, p. 371 (Actions 
f o r  t h e  recovery of land)  and vo l .  28, p. 739 (Remedies f o r  
t r e s p a s s  t o  l a n d ) .  Recent r u l e s  of court  (supplementing 
Order 113 of t h e  Rules of t h e  Supreme Court and Order 26 o f  
t h e  County Court Rules) enable  t h e  court  t o  make an order 
f o r  possession without  naming t h o s e  i n  occupat ion,  where a 
number of un iden t i f i ed  persons a r e  a l leged to  be  i n  unlawful 
occupation: R.S.C. (Amendment No .  2 )  (S.I. 1970/944) and 
County Court (Amendment N o .  4) Rules 1970 (S.I. 1970/1201). 
In  each case it is provided t h a t  except i n  case of urgency 
and by leave of t h e  court  no f i n a l  order s h a l l  be  made l e s s  
than seven c l e a r  days a f t e r  t h e  d a t e  of s e r v i c e .  See 
f u r t h e r  para .  46  below. 

20. Coleman and S c o t t ,  "Forcible  Ent ry  and Detainer :  Substance 
and Procedure", (1970) 134 J . P . N .  364 a t  p. 380. 

21. & v. Robinson I19711 1 Q.B. 156; E. v. Mountford [1972]  
1 Q.B. 28. 

22 .  119721 1 Q.B. 357. 
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peace. 
en te r ing  or keeping possession of lands or tenements with 

menaces, f o r c e  and arms. Although it i s  a requirement of t h e  

common law of fences  t h a t  the  of fender ' s  conduct must be l i k e l y  
t o  cause a breach of t he  peace23, t h i s  is not  an e s s e n t i a l  of 
t h e  offences under t h e  s t a t u t e s .  It would seem t h a t  it i s  
s u f f i c i e n t  t h a t  the fo rce  (whether d i r ec t ed  a g a i n s t  property, 

o r  threatened aga ins t  t h e  person) is  such a s  t o  be  l i ke ly  t o  

d e t e r  a person minded t o  resist t h e  en t ry  . There have been 

many dec is ions  on t h e  quest ion of what c o n s t i t u t e s  t he  v io lence  

o r  fo rce  necessary f o r  t he  of fences ,  and they are perhaps most 
succ inc t ly  summarised a s  follows25- 

The offences aye s a i d  t o  b e  committed by v io l en t ly  

24 

"In  o rde r  t o  c o n s t i t u t e  t h e  offence it is  not  
necessary t h a t  t he re  should be ac tua l  v io l ence  
t o  t h e  person of anyone. It is  s u f f i c i e n t  i f  
t he re  is any kind of v io l ence  i n  the  manner of 
en t ry ,  as by breaking open t h e  doors of  a house, 
whether any person be t h e r e i n  or  no t ,  o r  by 
t h r e a t s  t o  those  i n  possess ion  giving them j u s t  
cause t o  f e a r  t h a t  bodi ly  h u r t  w i l l  be done t o  
them, i f  they do not  g ive  up possession,  or by 
going t o  t h e  premises armed or with such an 
unusual number of persons as p la in ly  show t h a t  
fo rce  w i l l  be resor ted  t o .  A mere t r e s p a s s  w i l l  
not  support  an indictment f o r  f o r c i b l e  e n t r y .  
There must be proof of e i t h e r  such f o r c e ,  or 
such a show of fo rce ,  as  is  ca lcu la ted  t o  prevent 
any r e s i s t a n c e .  " 

There i s  of course no requirement t h a t  t he re  must be more than  

one person involved before  t h e r e  can be f o r c i b l e  en t ry  o r  

de t a ine r ,  though t h e  involvement of more than one person may 

make it e a s i e r  t o  e s t a b l i s h  t h e  requi red  fo rce  or violence. 

17.  The most d i f f i c u l t  a spec t  of  t h e  p re sen t  l a w  concerns 

t h e  quest ion of what "entry"  is covered by t h e  p re sen t  o f f ences ,  

and one aspect  of t h i s ,  a t  l e a s t  i n  t h e  e a r l i e r  cases ,  i s  whether  

it i s  necessary f o r  someone else t o  be i n  possess ion  of the  

property before  e n t r y  i s  an offence.  

23. See para. 8 above. 

24. M i l n e r  v. Maclean (1825) 2 C. and P. 17. 
25. Halsbury's Laws of England (3rd e d . ) , v o L  10, p. 591. 
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18. The o l d e r  a u t h o r i t i e s  stress t h a t  t h e  o f fences  a r e  

concerned with i n t e r f e r e n c e  with possess ion  and n o t  merely 

wi th  custody . I n  t h e  f i e l d  of rea l  property " e n t r y "  was 
a term of a r t  s i g n i f y i n g  "taking possess ion  of l and  o r  tene- 

ments where a man ha th  t i t l e  of entrytI2',  or " t h e  act of going 
on land o r  doing something equ iva len t  with t h e  i n t e n t i o n  of 
a s s e r t i n g  a r i g h t  i n  t h e  and many of t h e  w r i t e r s  who 

d e a l  wi th  f o r c i b l e  e n t r y  suggest t h a t  "entry" bea r s  t h i s  

t e c h n i c a l  meaning . This approach w a s  no t  followed i n  5. v. 
Br i t ta in3O i n  which t h e  Court of Appeal r e l i e d  upon t h e  

ord inary  meaning of t h e  word "en t ry"  t o  uphold a conviction f o r  

f o r c i b l e  en t ry  where t h e  i n t e n t i o n  of those  who f o r c e d  t h e i r  
way i n t o  ano the r ' s  house was t o  a t t e n d  a b o t t l e  p a r t y  a t  which 

it had been made c l e a r  to them they  were not wanted. 

26  

29  

1 9 .  
d i s t i n c t i o n s  t h a t  w e r e  thought t o  exis t  between e n t e r i n g  

proper ty  i n  order  to assert a r i g h t  t o  t h e  land, o r  a t  l ea s t  

t o  assert a r i g h t  and t i t l e  out  of t h e  lands3', and enter ing 

land without doing any a c t  which expres s ly  or impl ied ly  amounts 

t o  a c l a i m  to t h e  lands . It is ,  however, an i s o l a t e d  dec is ion  
which appears t o  run counter t o  t h e  prev ious ly  accepted  approach, 

The dec i s ion  i n  E. v. B r i t t a i n 3 1  has swept away the 

33 

26 .  

27.  
28. 

29. 

30. 

31. 

32. 

33. 

Halsbury's Laws of England, (3rd ed3,vol. 10, p. 597. 

Tomlins, Law Dic t ionary  sub nom. "entry" and " a c t u a l  entry" .  
J o w i t t ,  Uic t ionary  of English Law. 
Hawkins, Pleas of t h e  Crown (1716), Bk. 1, ch. 6 4 ,  s. 20, 
Wood's I n s t i t u t e s  (1772), p. 426 , Blackstone's Commentaries 
Bk. I V ,  ch. X I .  8 ,  Stephen's Diges t  of Criminal Law (1877)  
A r t .  7 9 ,  and Russe l l  on C r i m e  (12th ed.), p. 279. 
Compare Dal ton ' s  Country J u s t i c e  (5th ed. , 1 6 3 5 ) ,  p. 1 9 6 .  

[1972]  1 Q.B. 357. 
Ib id .  

E.g. en te r ing  by f o r c e  t o  d i s t r a i n  f o r  a r r e a r s  of r en t ,  
Russe l l  on C r i m e  (12th ed . )  , pp. 284-5. 

E.g. going over land,  even wi th  a number of armed attendants 
on t h e  way t o  church or market. Ibid., p. 285. 

- 
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and it may perhaps s t i l l  leave t h e  law i n  a s t a t e  of some 
uncertainty34.  

2 0. It has long been recognised t h a t  t h e  offences a r e  by 
t h e i r  nature offences a g a i n s t . a n o t h e r ' s  possession of t h e  land 
en te red  or  de t a ined ,  and t h a t  it i s  n o t  necessary f o r  t h e  pro- 
s ecu t ion  t o  e s t a b l i s h  t h e  t i t l e  of t h e  person a g a i n s t  whom t h e  
property i s  entered o r  detained . Nevertheless ,  it i s  

accepted tha t  possession and no t  m e r e  custody of t h e  property 
must be proved. 
remove by force from h i s  t i e d  co t t age  a former s e r v a n t ,  whose 
employment had ended, bu t  who refused t o  l eave  t h e  c o t t a g e ,  

it was held t h a t  t h e  se rvan t  had mereicustody and no t  possession 
of t h e  cot tage.  There w a s ,  t h e r e f o r e ,  no breach of t h e  S t a t u t e  
of Forcible  Entry. D i s t inc t ions  of t h i s  kind between possession 
and custody a r e  d i f f i c u l t  t o  draw, and, i f  t h e  purpose of t h e  
l e g i s l a t i o n  is  t o  prevent  breaches of t h e  peace,  a r e  without  
any s u b s t a n t i a l  m e r i t  i n  t h e  context  of t h e  use  of f o r c e  t o  
e v i c t  a person from property t h a t  he i s  occupying. 

35 

Thus i n  a case36 where t h e  Owner sought t o  

2 1 .  Cases such as S c o t t  v. Matthew Brown & and 
Co l l in s  v.  T h o ~ n a s ~ ~  i n d i c a t e  t h a t  a m e r e  t r e s p a s s e r  does n o t  
by t h e  very a c t  of t r e s p a s s ,  immediately and without  t h e  acqui- 
escence of the person d i sp laced ,  give himself a g a i n s t  t h a t  per- 
son what the l a w  understands by possession. It fol lows,  so  t h e  
argument goes, t h a t  t h e  person d i sp laced  would n o t  commit an 
offence of f o r c i b l e  e n t r y  i f  he used f o r c e  i n  t h a t  s i t u a t i o n  t o  
expe l  t h e  t respasser ,  because t h e  l a t te r  would n o t  have obtained 

34. See J.R.  Spencer, "Trespassers  w i l l  be prosecuted - t he  
wooden l ie  comes t r u e " ,  [1973] C.L.J .  10. 

35. E. v. Child (1846) 2 Cox C.C. 1 0 2 ;  Dal ton 's  Countr J u s t i c e  
( 1 6 5 5 ) c h . 2 2  p.  6 4 ,  Stephen's Digest  of Criminal'Law, A r t .  99  

36. Hemmings v .  Stoke Poges Golf Club Ltd. [1920] 1 K.B. 720,  
pe r  Scrutton L . J .  a t  p. 743. 

37. (1884) 5 1  L.T.  7 4 6 .  

38. (1859) 1 F. and F. 4 1 6 .  
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possession and it i s  possession which t h e  law r e q u i r e s  t o  be 

invaded before  t h e r e  i s  an offence.  The s i g n i f i c a n c e  of 

t hese  cases  has been revived by a res ta tement  of t h e i r  e f f e c t  
39 i n  d i c t a  by Lord Denning i n  McPhail v. Persons Unknown . 

That case  was concerned with whether t h e  court  g ran t ing  an o rde r  

f o r  possession of proper ty  unlawful ly  occupied by squa t t e r s  
had a d i s c r e t i o n  t o  suspend t h e  ope ra t ion  of t h e  order f o r  a 

per iod .  On t h e  facts it appeared t h a t  t h e  owner had not 

acquiesced i n  t h e  unlawful  occupat ion.  In hold ing  t h a t  the  

cour t  had no d i s c r e t i o n  t o  suspend t h e  operation of i t s  order,  

Lord Denning r e f e r r e d  t o  t h e  owner's r i g h t  of s e l f - h e l p  a s  a 

f a c t o r  weighing a g a i n s t  t h e  e x i s t e n c e  of the  d i s c r e t i o n .  He 

s a i d  t h a t  on t h e  facts t h e  t r e s p a s s e r s  had not  acqui red  

possession of t h e  proper ty ,  and t h a t ,  therefore ,  t h e  Owner 

would no t  have been l i a b l e  c r imina l ly  under t h e  S t a t u t e s  of 

Fo rc ib l e  Entry,  which applied only t o  t h e  expuls ion of one who 
w a s  i n  possess ion ,  even i f  he had r e s o r t e d  t o  f o r c e  t o  expel 

t h e  t r e s p a s s e r s .  

Lord Denning overs impl i f ied  t h e  m a t t e r  by concluding from the  
f a c t  t h a t  t h e  owners had never acquiesced i n  t h e  s q u a t t e r s '  

presence on t h e  proper ty  t h a t  t h e  s q u a t t e r s  had neve r  gained 

possession.  There i s ,  the re fo re ,  on t h e  a u t h o r i t i e s  a s  they 

now s t and ,  some confusion a s  t o  when it i s  and when it  is  not 

an of fence  f o r  a person deprived of h i s  property t o  r e s o r t  t o  

f o r c e  t o  obta in  occupat ion of it. 

Comment40 on t h i s  dec is ion  sugges t s  t h a t  

22 .  I t  seems t o  us ,  t he re fo re ,  t h a t  t ne re  a r e  a number of 

reasons why t h e  p re sen t  law i s  i n  need a t  l e a s t  of c l a r i f i -  

ca t ion .  F i r s t ,  t h e  na tu re  of t h e  occupation of t h e  property 

which must be e s t a b l i s h e d  before  f o r c i b l e  en t ry  upon it becomes 
an of fence  r equ i r e s  d i f f i c u l t  d i s t i n c t i o n s  t o  be drawn between 

possess ion  and custody. Secondly, t h e r e  i s  a l ack  of any c l e a r  

d e f i n i t i o n  a s  t o  when t h e  use of f o r c e  by a person e n t i t l e d  

39. [1973] 3 W.L.R. 71 .  
40. (1973) 89 L.Q.R. 458; P., Yates, "Squatters and Possession 

Orders",  (1973) 123 New L . J .  763; D. Macintyre, "Squatters - 
Recovery of Possession",  [1973] C . L . J .  220.  
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t o  occupation may amount t o  an of fence .  Thi rd ly ,  t h e r e  i s  
t h e  poss ib le  doubt as t o  whether any en t ry  is s u f f i c i e n t  t o  

c o n s t i t u t e  t h e  o f f ence ,  o r  whether it is l i m i t e d  t o  entry 
wi th  an i n t e n t i o n  t o  a s s e r t  a r i g h t  i n  the  land. Finally, 
t h e r e  i s  t h e  f a c t  t h a t  t he  p r e s e n t  l a w  i s  t o  be found i n  

medieval s t a t u t e s  designed t o  m e e t  very d i f f e r e n t  s o c i a l  

condi t ions.  

111. CONSPIRACY T O  TRESPASS 

23. Whilst it i s  c l e a r  t h a t  t h e  offence of conspiracy i s  
a t  p re sen t  not  l i m i t e d  t o  those  cases where t h e r e  i s  a com- 

b ina t ion  t o  commit a crime, t h e r e  is  s t i l l  a degree  of un- 
c e r t a i n t y  a s  t o  what ob jec t s  of a combination w i l l  support 

a c r imina l  charge of conspiracy. I n  Working Papkr No. 50  

ou r  Working Pa r ty  has b r i e f l y  considered what may be the  

unlawful bu t  no t  c r imina l  o b j e c t s  of a c r imina l  conspiracy 

under t h e  headings of - 

4 1  

(a )  conspiracy t o  def raud ,  

(b)  conspiracy t o  d e f e a t  t h e  course of  j u s t i c e ,  

(c )  conspiracy r e l a t i n g  t o  publ ic  morals and - 

(a) conspiracy t o  do a c i v i l  wrong, 

(e) conspiracy t o  " i n j u r e " ,  

( f )  conspiracy with a "publ ic  element". 

decency, 

O f  t hese  t h e  las t  t h r e e  a r e  most l i k e l y  t o  be r e l e v a n t  t o  a 
conspiracy t o  t r e s p a s s .  

24.  

ment ' to  commit a c i v i l  t r e s p a s s  w a s  not  i n d i c t a b l e  of i t s e l f .  
In E. v. Turner42 Lord Ellenborough h e l d  t h a t  an agree- 

41. Paras.  7 and 16-31. 

42 .  (1811) 13 Eas t  228. 
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This accords with t h e  genera l  view t h a t  a conspiracy t o  ccmunit 

a t o r t  (not  i n  i t s e l f  a crime) was n o t  a cr iminal  offence 

unless  t h e  t o r t  involved f raud ,  v io l ence  or malice.  Although 

Lord Campbell i n  E. v. row land^^^ thought  t h a t  t h e  decis ion 

i n  Turner was wrong on t h e  f a c t s ,  because the re  was evidence 

of an agreement t o  oppose any i n t e r f e r e n c e  with t h e  t r e spasse r s  

with of fens ive  weapons, t h e  p r i n c i p l e  t h a t  an agreement t o  

t r e s p a s s  without more i s  not  i n d i c t a b l e  seemed t o  be  the  law, 

and it was so he ld  i n  Kamara v. D.P.P.  44 

25. The f a c t s  i n  t h i s  recent  case  were t h a t  about  a dozen 

s tuden t s  from S i e r r a  Leone, holding p o l i t i c a l  op in ions  contrary 
t o  those  of t he  p a r t y  i n  power t h e r e ,  agreed t o g e t h e r  t o  occupy 

t h e  premises of t h e  S i e r r a  Leone High Commission i n  London and 
t o  hold a demonstration the re  t o  ob ta in  pub l i c i ty  f o r  t h e i r  

gr ievances.  In  pursuance of t h e  agreement a number of them e n t e r e d  
t h e  premises,  purported t o  a r r e s t  t h e  care taker ,  th rea tened  another  

ca re t ake r  with a t oy  p i s t o l  which he took t o  be genuine,  locked 

a number of t h e  s t a f f  i n  a room having phys ica l ly  h e l d  or pushed 

a number of them, and used a te lephone t o  repor t  t h e i r  actions 

t o  t h e  press  and t e l e v i s i o n  news s t a f f .  The demonstration came 

t o  an end when t h e  p o l i c e  eventua l ly  intervened wi thout  having 

t o  r e s o r t  t o  force .  The s tudents  w e r e  charged, i n t e r  a l ia ;  

with conspiracy t o  e n t e r  as  t r e s p a s s e r s  t h e  premises of the 
High Commission of S i e r r a  Leone i n  London. They w e r e  convicted, 

t h e i r  convict ion was upheld by t h e  Court  of Appeal, and they 

appealed t o  t h e  House of Lords. The p o i n t  i n  r ega rd  t o  con- 

sp i r acy  before  t h e  House of Lords w a s  whether an agreement t o  

commit a t r e spass  could be an i n d i c t a b l e  conspiracy and,  i f  so, 
i n  what circumstances.  

26. Lord Hailsham of S t .  Marylebone, L.C. , with  whom Lord 

Morris and Lord Simon of Glaisdale  agreed,  d e a l t  i n  some d e t a i l  

with t h e  law of conspiracy and with what t o r t i o u s  conduct , i f .  

43. (1851) 17 Q.B. 671. 

44. 119731 3 W.L.R. 198. 
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agreed upon,could be the  s u b j e c t  of a conspiracy charge. H e  

accepted the  of t - s t a t e d  p r o p ~ s i t i o n ~ ~  t h a t  t h e  cour t s  should 
by t h e  c r imina l  law p r o t e c t  i nd iv idua l s  from c e r t a i n  wrongs 

a r i s i n g  from a c t s  done by a number of persons which, had they  

been done by a s i n g l e  wrongdoer, would have given r i s e  t o  a 

c i v i l  remedy only. But he was n o t  prepared t o  ho ld  t h a t  

every consQiracy t o  t r e spass  w a s  an ind ic t ab le  offence.  H e  

he ld  t h a t  a conspiracy t o  t r e s p a s s  could be a c r imina l  offence,  
b u t  only i n  c e r t a i n  circumstances and where t h e r e  was some 

s u f f i c i e n t  a d d i t i o n a l  f ac to r .  It was a s u f f i c i e n t  addi t iona l  

f a c t o r ,  he considered,  t h a t  t h e  conspiracy t o  t r e s p a s s  involved 

t h e  invasion of  t h e  domain of t h e  pub l i c ,  and he  gave as 

examples t h e  invas ion  of a b u i l d i n g  such a s  t h e  embassy of a 
f r i e n d l y  country o r  of a pub l i c ly  owned bui ld ing .  The Lord 
Chancellor went on t o  def ine  o t h e r  circumstances i n  which a 

conspiracy t o  t r e s p a s s  (or  t o  commit any o ther  t o r t )  would be 
i n d i c t a b l e ,  namely where t h e  execut ion  of t h e  combination - 

(i) would in f r inge  t h e  c r imina l  l a w  i n  o the r  

r e s p e c t s ,  a s  by breaching the  S t a t u t e s  of 

Fo rc ib l e  Entry, t h e  Criminal Damage A c t  

1 9 7 1  o r  t h e  c r imina l  law of a s s a u l t ,  or 

(ii) would necessa r i ly  involve  and be known 
and intended t o  involve  the  i n f l i c t i o n  of 
something more than purely nominal damage, 

a s  where it was in tended  t o  occupy t h e  

premises t o  t h e  exc lus ion  of t h e  owner by 

expe l l ing  him o r  otherwise e f f e c t i v e l y  

prevent ing him from enjoying h i s  property.  

27. Lord Cross s t a t e d  t h e  m a t t e r  somewhat d i f f e r e n t l y .  H e  

he ld  t h a t  an agreement by s e v e r a l  t o  commit acts, which i f  done 

by one would amount only t o  a t o r t ,  might c o n s t i t u t e  a c r imina l  

conspiracy i f  t h e  publ ic  had a s u f f i c i e n t  i n t e r e s t ,  t h a t  i s  t o  

45.  E.g. per  Lord B r a m w e l l  i n  Mogul Steamship Co. Ltd v. 
McGregor, GOW & CO. Ltd. [ l892]  A . C .  2 5 ,  45, and per  
Barry J. i n  E .  v. Pa rne l l  (1881) 1 4  Cox C.C. 508, 520. 
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say i f  t h e  car ry ing  i n t o  execution of t he  agreement would have 

consequences s u f f i c i e n t l y  harmful t o  c a l l  fo r  pena l  sanctions. 

H e  c i t e d  as an example an agreement t o  t respass  which, because 

of t h e  na ture  of t h e  property t o  be t respassed  upon, o r  of the 

means t o  be employed i n  carrying o u t  t h e  t r e spass ,  o r  of the 

o b j e c t  t o  be achieved by it, might c a l l  f o r  a penal  sanction. 

As formulated by Lord Cross, t h e  of fence  of conspiracy t o  t r e s -  

pass  would be a wider than t h a t  formulated by t h e  Lord Chancellor,  

and could apply i n  circumstances very  d i f f e r e n t  from those of 
t h e  case t h a t  w a s  before  the  House. 

2 8 .  The e f f e c t  of t h i s  dec is ion  is t h a t  t h e r e  i s  now a wide, 

bu t  loose ly  defined, a r ea  where an agreement t o  t r e s p a s s  may be 

a c r imina l  of fence ,  and t h a t  where t h e r e  i s  a t r e s p a s s  by two 

persons ac t ing  i n  concer t  cr iminal  proceedings may i n  cer ta in  

circumstances be brought although such a t r e spass  would not  be 
c r imina l  i f  committed by one person alone. The o f fence  of 

conspiracy t o  t r e s p a s s  is wider i n  one important r e s p e c t  than 

any of t h e  offences under the  S t a t u t e s  of Forc ib le  Entry i n  

t h a t  it i s  not  a necessary element of t h e  conspiracy t h a t  there  

should be any d i sp lay  o r  t h r e a t  of fo rce .  This means t h a t  any 

group df s q u a t t e r s  who occupy proper ty  without a u t h o r i t y  a re  

g u i l t y  of a c r imina l  offence i f  they  in tend  t o  p reven t  the owner 

from enjoying h i s  proper ty ,  a s ,  of course ,  w i l l  u s u a l l y  be t h e  

case.  

29.  The s t a t e  of t h e  common law fol lowing t h i s  dec is ion  

c l e a r l y  i l l u s t r a t e s  t h e  dangers of t h e  lack of a c l e a r  de f in i t i on  

of those  "unlawful" aims which may make an agreement a criminal 

conspiracy. It is no t  necessary t o  go beyond even t h e  f i r s t  

p rppos i t ion  t h a t  an agreement t o  t r e s p a s s  which invo lves  the 

invasion of t h e  domain of t he  p u b l i c  is  a cr iminal  conspiracy 

to perce ive  t h e  unce r t a in ty  i n  t h e  d e f i n i t i o n  of t h e  offence. 

Does t h e  "domain of t h e  publ ic"  inc lude  not  only pub l i c ly  owned 

proper ty ,  but  a l s o  p r i v a t e l y  owned proper ty  t o  which t h e  publ ic  

has access  such a s  a c r i c k e t  o r  f o o t b a l l  ground? 

15 



30. The ques t ions  which a r e  l i k e l y  t o  a r i s e  under the 

t es t  of whether t h e  execution of t h e  combination necessar i ly  

involved and w a s  known and intended t o  involve t h e  i n f l i c t i o n  
of something more than purely nominal damage a r e  a l s o  l i k e l y  

t o  be d i f f u s e  and d i f f i c u l t  t o  answer. The test  would, of 

course,  c l e a r l y  exclude an agreement by two h i k e r s  t o  c ross  

another ' s  land by a p r iva t e  pa th  doing no damage even when 

they acted i n  def iance  of h i s  r i g h t s ,  but  a t  what s tage would 

t h e  agreement amount t o  a c r imina l  conspiracy? If a number 

of people agreed t o  walk along t h e  path a t  five minute i n t e r -  

v a l s  throughout t h e  day, knowing t h a t  t h i s  would upset and 

annoy the  owner of t he  proper ty ,  would t h i s  be  s u f f i c i e n t ?  

31. I f  t h e  c r i t e r i o n  of Lord Cross is  app l i ed  even wider 

quest ions a r i s e , f o r  t he  t e s t  he favours  i s  whether the con- 

sp i r acy  is such t h a t  carrying it o u t  would have consequences 

s u f f i c i e n t l y  harmful t o  c a l l  f o r  pena l  sanc t ions .  This is ,  
he considers ,  a mat te r  t o  be considered by t h e  judge a s  a 

quest ion of law on t h e  f a c t s  a l l e g e d  i n  the  indictment .  In  

t h e  case of a conspiracy t o  t r e s p a s s  he i n d i c a t e s  t h a t  c i r -  

cumstances making t h e  conspiracy cr iminal  may b e  r e l a t ed  t o  
t h e  na ture  of t h e  property t o  be  t respassed  upon, the  means 

t o  be employed i n  car ry ing  out  t h e  t r e spass46  o r  t h e  object  

t o  be achieved by it. The r e s u l t  i s  t h a t  whether there  was 

an offence d i sc losed  i n  any indictment  would depend upon t h e  

view of t h e  judge a s  t o  whether t h e  f a c t s  a l l e g e d  cons t i tu ted  

an offence. 

32. A s  w e  s a i d  i n  Working Paper  No .  it i s  not merely 

des i r ab le ,  bu t  ob l iga tory ,  t h a t  l e g a l  ru l e s  imposing ser ious  

c r imina l  sanc t ions  should be s t a t e d  with t h e  g r e a t e s t  c l a r i t y  

which the  imperfect  medium of language can a t t a i n .  Nor do w e  
th ink  t h a t  it would be s a t i s f a c t o r y  t o  take a s  t h e  bas i s  of a 

46. Inc luding , for  example, t h e  number of people  involved i n  
the  conspiracy: E. v. Bramley (1946)  11 Jo. C r i m .  Law 
36 (C.C.C.) .  

47.  See para. 9 .  
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s t a t u t o r y  reform of t h i s  branch of t h e  law a d e f i n i t i o n  of 

an offence which l e f t  t h e  quest ion of what conduct cons t i -  

t u t e d  an offence t o  t h e  decis ion of a judge, p a r t i c u l a r l y  
i n  t h e  a rea  of t r e s p a s s  i n  which s e n s i t i v e  ques t ions  so  f r e -  

quent ly  a r i s e .  It would, we f e e l ,  be  even more unsa t i s f ac to ry  

i f  t h e  quest ion of whether or  no t  t h e  f a c t s  proved amounted 

t o  an offence w e r e  t o  be l e f t  t o  t h e  j u r y ,  notwithstanding 

t h a t  t h i s  was sub jec t  t o  a ru l ing  by t h e  judge a s  t o  whether 

any a c t s  of t h e  type  i n  quest ion w e r e  capable of c o n s t i t u t i n g  

an offence.  

Withers and Others48, where the  Court  of Appeal d i d  no t  consider 

i t s e l f  bound by t h e  cont ra ry  d i c t a  i n  Kamara v. D.P.P. 

The l a t t e r  approach is t h e  one adopted i n  E. v. 

49 

I V .  PROPOSALS FOR REFORM 

In t roductory  

33.  In  cons ider ing  proposals  appropr i a t e  t o  our  new terms 

of re ference  and t o  de f ine  the  circumstances i n  which enter ing 
or remaining on proper ty  should c o n s t i t u t e  a c r imina l  offence, 

w e  have been conscious of t he  d i f f i c u l t y  of r econc i l ing  two 

b a s i c  approaches. On t h e  one hand it could be argued t h a t  the 
main purpose of such l e g i s l a t i o n  should be the p r o t e c t i o n  of 

proper ty  r i g h t s ,  a s  is  t h e  case f o r  example with t h e  Theft  Act 

1968.  On t h e  o t h e r  hand it could be  argued t h a t  as t h e r e  i s  no 

danger of r e a l  p roper ty  being l o s t  t o  t h e  owner by unlawful 

occupat ion,  i n  t h e  same way as  a c h a t t e l  may be by t h e f t ,  the  

main concern of t h e  l e g i s l a t i o n  should be the  p re se rva t ion  of 

pub l i c  order .  In  t h e i r  o r i g i n a l  ope ra t ion  t h e  S t a t u t e s  of For- 

c i b l e  Entry provided both c r imina l  s anc t ions  and, under  the  

Forc ib l e  Entry A c t  1 4 2 9 ,  a summary remedy f o r  t h e  recovery of 

possession.  This summary remedy has  f a l l e n  i n t o  d i s u s e  and the  
amendments t o  t h e  Rules of Court w e  have r e fe r r ed  t o  i n  para- 

graph 1 4  now provide a reasonably expedi t ious  means of recover- 

i ng  property unlawfully held. W e  have no t  l o s t  s i g h t  of the  

48. 119741 2 W.L.R. 26 ,  33 .  
49. 119731 3 W.L.R. 198, 217,  p e r  Lord Hailsham, L.C. 
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f a c t  t h a t  even wi th  these  amendments the re  may st i l l  be cases  

where an owner may s u f f e r  r e a l  hardship  from n o t  being able  

t o  obta in  immediate occupation of h i s  own p rope r ty  from which 

he has been wrongfully excluded. Nevertheless it i s  our 

view t h a t  t h e  main j u s t i f i c a t i o n  f o r  cr iminal  offences i n  t h e  

f i e l d  of en t ry  upon o r  occupation of  property adversely t o  t h e  

person e n t i t l e d  t o  occupation is t h e  danger of a breach of t h e  
peace occurr ing,  t o  the  alarm and inconvenience, and perhaps 

t o  the  danger,  of o thers .  

34. It s e e m s  t o  us t h a t  t h e  p r i n c i p a l  f a c t o r s  which a re  
r e l evan t  i n  determining what of fences  a r e  r equ i r ed  a re  - 

t h e  concern of t h e  l a w  t o  prevent  breaches 

of t h e  peace, 

t h e  need t o  ensure t h a t  persons should 

not  wi th  impunity be  a b l e  t o  prevent  
those  e n t i t l e d  t o  proper ty  from us ing  
it, 

t h e  f a i r n e s s  of exc luding  from t h e  

opera t ion  of t h e  c r imina l  law those  who 

have a genuine b e l i e f  t h a t  they have a - 

l e g a l  r i g h t  t o  remain i n  occupation of  

proper ty  they have been occupying, and 

t h e  undes i r ab i l i t y  of involving t h e  

p o l i c e  i n  d isputes  which should more 

proper ly  be s e t t l e d  i n  c i v i l  proceedings.  

35. With t h e s e  f ac to r s  i n  mind w e  p rov i s iona l ly  propose 
t h a t  two new of fences  should be c rea t ed  t o  r e p l a c e  the of fences  

of f o r c i b l e  e n t r y  and de ta ine r ,  whether a t  common law o r  under 

t h e  s t a t u t e s ,  and t h e  offence of conspiracy t o  t r e s p a s s  as 

found t o  e x i s t  by t h e  House of Lords i n  Xamara v.  1 3 . p . P . ~ ~  I n  

50. [1973] 3 W.L.R. 198. 
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essence these  two offences should be  - 

1) Without lawful  a u t h o r i t y  en ter ing  

proper ty  by fo rce  adverse ly51  t o  any 

person i n  phys ica l  occupat ion,  o r  

with t h e  r i g h t  t o  occupy it, and 

2) Being unlawfully on proper ty  and f a i l i n g  
t o  leave  a s  soon a s  reasonably prac tb-  

cable  a f t e r  being ordered t o  leave by a 
person e n t i t l e d  t o  occupation. 

A new en t ry  of fence  

36. The l a w  has  long recognised t h e  importance which peo- 

p l e  a t t a c h  t o  the land  and bui ld ings  they occupy and has recog- 

n i sed  t h e  r i g h t  of an occupier t o  use  reasonable f o r c e  t o  pre- 

vent  unauthorised e n t r y  upon h i s  proper ty .  

t h i s  r i g h t  a c t s  t o  a c e r t a i n  degree as a d e t e r r e n t  t o  those 

who may be minded t o  e n t e r  another ' s  property and t o  t h i s  

e x t e n t  t h e r e  is  a s t rong  case f o r  leav ing  untouched t h e  r i g h t  

t o  use reasonable f o r c e  t o  prevent  unauthorised e n t r y  on 
property.  
t h e  peace i f  t h e  unauthorised e n t r a n t  p e r s i s t s  i n  h i s  conduct, 

using fo rce  t o  counterac t  the  means marshalled a g a i n s t  him. 

P a r a l l e l  t o  t h e  r i g h t  t o  use reasonable  force  , t h e r e f o r e ,  t he re  
e x i s t s  a need f o r  r e t a i n i n g  an of fence  of en te r ing  property by 
f o r c e  . 

The ex i s t ence  of 

But e x e r c i s e  of the  r i g h t  may lead t o  a breach o f  

37. The law a l s o  recognises  t h e  r i g h t  of a person with a 
r i g h t  t o  occupy it t o  use reasonable  fo rce  t o  t ake  occupation 

of property of which he has been wrongfully deprived.  This 

r i g h t  i s ,  however, sub jec t  t o  t h e  l i m i t a t i o n  imposed by the  

51. The meaning of "adversely" is discussed i n  parq .  4 4 ,  where 
w e  suggest  t h a t  t h e r e  should be  an i n t en t ion  t o  e n t e r  
aga ins t  t he  w i l l  of any person i n  physical  occupation, o r ,  
where t h e r e  is no person i n  phys i ca l  occupat ion,  against 
t h e  w i l l  of t h e  person with a r i g h t  of occuRation. 
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Forc ib le  Entry A c t s  (although t h e  p rec i se  e x t e n t  of  t h i s  l i m i t -  
a t i o n  i s  not  e n t i r e l y  c l ea r52)  , and o ther  s p e c i f i c  r e s t r i c t i o n s  

imposed, f o r  example, by the  Rent Act 1965 . There is, i n  o u r  

view, very much less j u s t i f i c a t i o n  f o r  allowing such r e s o r t  t o  
fo rce  i n  the  case  where an owner o r  a person e n t i t l e d  t o  occu- 

pa t ion  i s  out  of occupation but  seeking t o  ga in  i t ,  than i n  t h e  

case  of an occupier  repuls ing  i n t r u d e r s .  Once se l f -he lp  of t h i s  

na ture  is  allowed it i s  d i f f i c u l t  t o  know where t h e  l i n e  is t o  
be drawn; while it may be thought  acceptable  f o r  a person t o  

eject  a t r e s p m s e r  from h i s  dwel l ing  house occupied while he w a s  
away f o r  t he  day, it may be thought  f a r  less acceptab le  t o  

a l low the  use of a strong-arm gang t o  obtain occupation of a 

bu i ld ing  planr ?d f o r  redevelopment bu t  which s q u a t t e r s  had been 

occupying f o r  some time. Not only  i s  the  use o f  force  undesir-  

ab le  i n  i t s e l f ,  b u t  t h e  t h r e a t  it poses t o  t h e  s q u a t t e r s  may 

l ead  them t o  resist, and so provoke a v io l en t  c l a s h .  Those i n  
occupation, when faced with an angry owner and h i s  employees, may 

w e l l  f e a r  f o r  themselves,  p a r t i c u l a r l y  i f  t h e r e  i s  r e so r t  t o  such  

t a c t i c s  as  sending i n  a gang of workmen t o  demolish the b u i l d i n g  

i n  which a group of squa t t e r s  i s  l i v i n g  . 

53 

5 4  

38. It is our p rov i s iona l  view t h a t  provided t h a t  t h e  

law a f fo rds  t o  t h e  person e n t i t l e d  t o  occupation b u t  excluded 

from it a speedy means of r ega in ing  h i s  occupat ion without t h e  

exe rc i se  of s e l f -he lp ,  a r e s o r t  t o  fo rce  should n o t  be permi t ted  

t o  a person seeking t o  en te r  h i s  property.  It should,  we t h i n k ,  

be an offence f o r  a person t o  e n t e r  even h i s  own property by 

f o r c e  i f  it i s  he ld  by another adverse ly  t o  him. 

52. See para. 21 .  

53. Sect. 30(2)  makes it an o f fence  t o  do any act  ca lcu la ted  t o  
i n t e r f e r e  with t h e  peace o r  comfort of a r e s i d e n t i a l  occup ie r  
of premises with i n t e n t  t o  cause him t o  g i v e  up occupation 
of t h e  premises.  There w i l l  be  some ove r l ap  between t h i s  
offence and t h e  new en t ry  o f f ence  we propose.  This, w e  
t h ink ,  is  t o l e r a b l e  because each i s  aimed a t  a d i f f e r e n t  
type of mischief .  Our o f f ence  i s  more r e s t r i c t e d  i n  t h a t  
only t h e  use of force  a s  def ined  i s  penal i sed ,  but wider i n  
t h a t  it r e l a t e s  t o  en t ry  i n t o  property occupied fo r  any 
purpose. The sec t ion  30 o f fence  i s  narrow i n  t h a t  it relates 
only t o  a c t s  aimed a t  a r e s i d e n t i a l  occupier  of premises, 
bu t  wider i n  t h a t  it covers  an extensive range  of conduct. 

5 4 .  The Guardian, 27  Ju ly  1973. Apparently no criminal pro- 
ceedings w e r e  taken. 
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39. In  reaching t h i s  conclusion w e  have cons idered  the  views 

of t h e  Law Reform Committee on t h e  quest ions of s e l f -he lp  i n  t h e  

recapt ion  of c h a t t e l s  i n  t h e i r  r e p o r t  on Conversion and 
Detinue. They recommend55 t h a t ,  provided no more force  is 
used than i s  reasonable ,  a person should be e n t i t l e d  t o  use 

f o r c e  t o  recover a c h a t t e l  of which he has been wrongly deprived.  

They envisage t h a t  it might be reasonable  even t o  e n t e r  ano the r ' s  

l and  o r  bu i ld ing  t o  recover a c h a t t e l .  Having r ega rd  t o  the 

d e f i n i t i o n  of t h e  f o r c e  which w e  propose should be  an e s s e n t i a l  

element of t h e  e n t r y  offence56, it is our  view t h a t  a f o r c i b l e  

e n t r y  t o  recover a c h a t t e l ,  which involved an app l i ca t ion ,  d i s -  

p lay  o r  immediate t h r e a t  of f o r c e  l i k e l y  t o  d issuade  a person 

f o r  f e a r  of v io lence  t o  h i s  person from o f fe r ing  lawful  

r e s i s t a n c e  t o  t h e  e n t r y  should never  be regarded a s  reasonable. 
Accepting the  b a s i s  of t he  Committee's r epor t  t h a t  reasonable 

se l f -he lp  i n  r ecap t ion  should cont inue ,  as  being wi th in  the  

ord inary  man's conception of h i s  fundamental r i g h t s ,  we doubt 

whether t he  ord inary  man would cons ide r  himself e n t i t l e d  t o  

use such force  t o  ga in  en t ry  t o  ano the r ' s  p roper ty  i n  order t o  

recover  a c h a t t e l ;  i n  t he  i n t e r e s t  of preserving pub l i c  order 

w e  do not  th ink  t h a t  t h e r e  should be  any such r i g h t .  

( a )  Entering 

40 .  A breach of t h e  peace i s  a s  l i k e l y  t o  occur  whether 
t h e  person fo rc ing  h i s  way onto proper ty  does so f o r  a per- 

manent o r  temporary prupose. 

t h a t  t h e  en t ry  be f o r  any p a r t i c u l a r  purpose, and en t ry  fo r  
a l imi t ed  purpose, as i n  E. v. B r i t t a i n 5 7 ,  and unconnected 

wi th  any a s s e r t i o n  of a r i g h t  i n  t h e  property,would be 

wi th in  t h e  of fence .  

The of fence  should n o t  require  

55. (1971) Cmnd. 4774, paras .  122-126. 

56. Para. 43 below. 

57. [1972] 1 Q.B. 357. 
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(b)  Property 

41. Apart from covering land and bui ldings,  it is  our 

p rov i s iona l  view t h a t  t h e  of fence  should a l s o  cover  

veh ic l e s  o r  v e s s e l s  t h a t  a r e  inhab i t ed .  Recent I r i s h  legis-  

l a t i ~ n ~ ~  i s  very much wider and covers  both caravans  and 

mobile homes,and t r a i n s ,  omnibuses, ves se l s  and a i r c r a f t  

no t  i n  f l i g h t ,  b u t  our  present  view i s  t h a t  t h e r e  is  no need 

t o  provide f o r  such a wide coverage. In  our p rov i s iona l  
view t h e  proper ty  covered by t h e  of fence  would be  s u f f i c i e n t l y  

wide i f  extended only  t o  inhab i t ed  vehic les  o r  v e s s e l s ,  such 

as caravans o r  houseboats,  n e i t h e r  of which can be  regarded 

as r e a l  property.  So defined t h e  property covered would be 

c o n s i s t e n t  with bu i ld ings ,  e n t r y  i n t o  which is burg lary  
under s e c t i o n  9 of t h e  Theft A c t  1968. 

(c) Force 

4 2 .  We have s a i d  t h a t  an e s s e n t i a l  element of t h e  offence 

w e  propose should be t h a t  t h e  e n t r y  should be accompanied by 

fo rce .  This makes it necessary t o  provide what i s  meant by 

fo rce .  Under t h e  common law of f o r c i b l e  en t ry  and detainer  

t h e r e  must be proof of such f o r c e  as c o n s t i t u t e s  a public 

breach of t h e  peace o r  such conduct as c o n s t i t u t e s  a r i o t  o r  

unlawful assembly. Under t h e  s t a t u t e s  it i s  s u f f i c i e n t  t h a t  

58. P roh ib i t i on  of Forc ib le  Entry and Occupation A c t  1971. 
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t h e  fo rce  (whether d i r ec t ed  a g a i n s t  property,  or threatened 

aga ins t  t he  person)  i s  such as t o  be  l i k e l y  t o  d e t e r  a person 

minded t o  resist t h e  en t ry .  W e  do not  think t h a t  it would be  

s a t i s f a c t o r y  t o  frame t h e  requirement of fo rce  i n  e i t h e r  of 
t hese  ways. The l a t te r  i s  vague and imprecise,  and the former 

is dependent upon t h e  meaning of "breach of t h e  peace" ,  a 

phrase which, it has been pointed 0 u S 9  , 
it is. W e  t h ink  t o o  t h a t  i n  d e f i n i n g  a new o f fence  it i s  
b e t t e r ,  i f  poss ib l e ,  t o  avoid us ing  words and ph rases ,  the  

meaning of which have t o  be gleaned from the use  of those words 

and phrases  i n  o t h e r  contexts .  

seems c l e a r e r  than 

4 3 .  
theof fences  t h e r e  should be an app l i ca t ion  o r  a d i sp lay  of 

f o r c e ,  o r  an immediate t h r e a t  t o  apply force ,  any one of which 

would be l i k e l y  t o  dissuade a person of reasonable  f o r t i t u d e ,  

f o r  f e a r  of v io lence  t o  h i s  person,  from o f f e r i n g  lawful  
r e s i s t ance .  

It  i s  our  provis iona l  view t h a t  t o  c o n s t i t u t e  e i t h e r  of 

(d) Without l awfu l  au tho r i ty  

4 4 .  It i s  necessary t o  q u a l i f y  t h e  en t ry  a s  be ing  without 

lawful  au tho r i ty  t o  a l low,  €o r  example, t he  b a i l i f f s  and those  

a c t i n g  under t h e i r  au tho r i ty  t o  execute  a cour t  o r d e r ,  and t h e  

p o l i c e  t o  a c t  w i th in  t h e  scope of t h e i r  au tho r i ty  under laws 

r e l a t i n g  t o  search  and a r r e s t  and t o  t h e  prevent ion of crime. 
The lawful  a u t h o r i t y  which w i l l  t a k e  an en t ry  by f o r c e  outs ide  

t h e  ambit of t h e  proposed offence must be an a u t h o r i t y  not 

merely t o  e n t e r ,  b u t  t o  en te r  by fo rce .  Since t h e  offence w i l l  
pena l i s e  even a person with a r i g h t  of occupation who enters  by 

59. Professor  G lanv i l l e  W i l l i a m s  I "Arrest f o r  Breach of t he  
Peace", 119541 Crim. L.R. 578 : "The expression 'breacn of 
t h e  peace' s e e m s  c l e a r e r  than it i s  and t h e r e  i s  a sur -  
p r i s i n g  lack  of a u t h o r i t a t i v e  d e f i n i t i o n  of what one would 
suppose t o  be  a fundamental concept i n  c r imina l  law ." 
See a l s o  Ackers v. Taylor,  The Times,13 December 1973. 
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f o r c e ,  it fol lows t h a t  no au tho r i ty  he gives t o  another  t o  

e n t e r  by fo rce  can be a lawful a u t h o r i t y  f o r  t h i s  purpose. 

(e) Adversely t o  t h e  person i n  phys i ca l  occupation (o r  with 
a r i g n t  t o  occupy).  

45 .  A s  w e  have ind ica ted  i n  paragraphs 20 and 2 1  we do no t  

t h ink  t h a t  t h e r e  i s  m e r i t  i n  r e t a i n i n g  t h e  p re sen t  d i s t i n c t i o n  

drawn between possession and custody of property as a bas is  

f o r  determining whether f o r c i b l e  e n t r y  upon it should  be an 
offence.  The f i r s t  s i t u a t i o n  which such an of fence  should 

cover i s  f o r c i b l e  e n t r y  onto proper ty  phys ica l ly  occupied by 

another  aga ins t  t h e  w i l l  of t h a t  person,  and w e  t h i n k  t h a t  t h e  
law should be so framed t o  make t h i s  c l e a r .  This  w i l l  r e s u l t  

i n  a change of t h e  p re sen t  p o s i t i o n  n o t  only i n  r ega rd  t o  

proper ty  of which another  merely has  custody, b u t  a l s o  i n  
regard t o  a person e n t i t l e d  t o  occupat ion r e s o r t i n g  t o  se l f -  

he lp .  The d e s i r a b i l i t y  f o r  such a change we have already 
r e f e r r e d  t o  i n  paragraphs 37 and 38. The offence,  however, 

should be one which r equ i r e s  a mental  element i n  t h e  defendant, 

i n  t h a t  he must i n t end  t o  a c t  a g a i n s t  t h e  w i l l  of  t h e  person 

i n  phys ica l  occupation. Thus a person who f o r c i b l y  en te r s  a 

house which i s  on f i r e  i n  order  t o  rescue  a person whom he- 

th inks  i s  as leep  i n  it would no t  be  a c t i n g  adverse ly  t o  the  

occupier .  

46. It may be t h a t  circumstances w i l l  a r i s e  where there  i s  
f o r c i b l e  en t ry  upon property which is  not  phys i ca l ly  occupied 

by another ,  where, f o r  example, t h e r e  is  ent ry  i n t o  a house 

j u s t  acquired bu t  a s  y e t  unoccupied, o r  i n t o  premises  which t h e  

owner o r  t h e  t enan t  i s  not  a c t u a l l y  occupying. I n  order  t o  
avoid any d i f f i c u l t y  a s  t o  whether t h i s  offence can be committed 

when t h e  property is no t  phys ica l ly  occupied w e  sugges t  t h a t  

it should be provided t h a t  f o r c i b l e  e n t r y  upon p rope r ty  adversely 
t o  another  who has  a r i g h t  t o  occupy it should a l s o  be within 

t h e  of fence ,  again provided t h e r e  w a s  an i n t e n t i o n  t o  ac t  a g a i n s t  

t h e  w i l l  of t h e  person with t h e  r i g h t .  In short, our proposal i s  
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t h a t  it should be s u f f i c i e n t  f o r  the prosecut ion t o  e s t ab l i sh  

t h a t  t h e r e  was f o r c i b l e  en t ry  upon property phys ica l ly  occu- 

p ied  by another  o r  which another  has  a r i g h t  t o  occupy, 
in tending  t o  act aga ins t  t he  w i l l  of t h a t  person. 

A new offence of remaining on p rope r ty  

( a )  General 

47.  W e  have s a i d  i n  paragraph 38 t h a t  t he  c r e a t i o n  of an 
of fence  of f o r c i b l y  en ter ing  proper ty  which pena l i s ed  a person 
who re so r t ed  t o  f o r c i b l e  se l f -he lp  t o  recover h i s  own property 

would r equ i r e  t h a t  t h e r e  should be some provis ion  of speedy 

b u t  peaceable m e a n s  f o r  recovering -the property.  The summary 
power t o  r e s t o r e  possession given t o  t h e  j u s t i c e s  by the  Forci-  

b l e  Entry A c t  1 4 2 9  has  f a l l e n  i n t o  d isuse  and t h e r e  i s  no 

modern procedure for i t s  exe rc i se .  The c i v i l  remedies a re  now 

t o  be found i n  Qrder 113 of t h e  Rules  of the Supreme Court and 

i n  Order 26  of t h e  County Court Rules ,  and these  r u l e s ,  p a r t i -  

c u l a r l y  s ince  they  w e r e  amended i n  1970, do provide  remedies 
which i n  most cases  are expedi t ious  enough . 
however, t h e  de lay  of a few days may be highly disadvantageous 
t o  t h e  person seeking  personal  occupat ion of p rope r ty  from 

which he has been excluded; nor  can it be e n t i r e l y  overlooked 

t h a t  any r e s o r t  t o  c i v i l  proceedings can involve even the  

success fu l  l i t i g a n t  i n  cos t s  which he w i l l  no t  b e  ab le  t o  

60 
I n  Some ins t ances ,  

60. In  cases  of urgency and by l eave  of the  c o u r t ,  the  minimum 
period of 7 days between t h e  d a t e  of service and the  d a t e  
of making a f i n a l  order  may be dispensed wi th .  See note  19 .  
This  leave  must have been given i n  McPhail's case 119731 
3 W.L.R. 71 ,  where the re  was an i n t e r v a l  of only 5 days 
between t h e  t ak ing  out  of t h e  summons and t h e  grant  of t h e  
order ,  al though a f u r t h e r  3 days had e lapsed  between t h e  
discovery of t h e  unlawful occupation and t h e  serv ice  of 
summons. In  t h e  o ther  case  considered i n  t h e  same judgment 
t h e  i n t e r v a l  between the  s e r v i c e  of summons and grant of 
t h e  order  had a l s o  been 5 days,  although a month had 
elapsed from t h e  da te  of unlawful entry.  
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recover ,  e i t h e r  because the  defendant  is unable t o  pay, o r  

because under an o rde r  f o r  t h e  payment of taxed c o s t s  ce r t a in  

s o l i c i t o r  and c l i e n t  cos t s  w i l l  n o t  be included. I n  addition, 

it i s  poss ib l e  under the  present  l a w  f o r  those who continue 

i n  occupation of ano the r ' s  p roper ty  t o  be prosecuted f o r  

f o r c i b l e  d e t a i n e r ,  i f  t h e i r  conduct warrants  it, o r  with con- 

sp i r acy  t o  t r e s p a s s ,  i f  they a r e  a c t i n g  i n  concer t  and causing 

something more than  nominal damage, a s  they w i l l  be  i f  they 
a r e  occupying premises t o  t h e  exc lus ion  of t h e  person  e n t i t l e d  

t o  occupation. The po l i ce  w i l l  t hen  be ab le  t o  arrest the 

of fenders  and it w i l l  be poss ib l e  f o r  those e n t i t l e d  t o  

occupation t o  r e -en te r  a t  once. 

48.  There would s e e m  t o  be t h r e e  poss ib le  approaches t o  

t h e  quest ion of whether t he re  should be c r imina l  sanc t ions  

a t t a c h i n g  t o  t h e  unlawful and cont inued holding of property. 
It could be s a i d  t h a t  t h e  c i v i l  remedies alone are s u f f i c i e n t ,  

bear ing  i n  mind t h e  recent  changes t o  t h e  r u l e s  o f  court ;  it 
could be s a i d  t h a t  t h e  e x i s t i n g  offences should be re ta ined;  

o r  it could be s a i d  t h a t  the  e x i s t i n g  offence should  be 

replaced by a new offence.  Our p rov i s iona l  view i s  t h a t  the  

l a s t  approach i s  one t h a t  should be  adopted, and w e  would 

p a r t i c u l a r l y  welcome comment on t h i s .  In p a r t i c u l a r  it may be  

thought t h a t  t h e  provis ion  of a c r imina l  remedy f o r  continuing 
t r e s p a s s  i s  unnecessary,  o r  a t  least should be l i m i t e d  t o  

those  s i t u a t i o n s  where force  i s  r e l i e d  upon t o  maintain the  

i l l e g a l  occupation. In  proposing t h e  r e t en t ion  of  a criminal 

of fence  t o  dea l  wi th  cont inuing t r e s p a s s  we apprec ia t e  t h a t  i n  

gene ra l  it i s  undes i rab le  t o  a l low t h e  cr iminal  l a w  t o  be 

employed where a c i v i l  remedy may be s u f f i c i e n t .  Therefore,  

i f  t h e r e  i s  t o  be a cr iminal  of fence  t o  cover t h e  conduct,we 

th ink  t h a t  it should be s t r i c t l y  l i m i t e d  i n  its scope. We do 

no t  t h ink  t h a t  t h e  l i m i t a t i o n s  of t h e  present  l a w  a r e  s u f f i c i e n t l y  

p r e c i s e  o r  even a p t  t o  many of t h e  s i t u a t i o n s  t h a t  can a r i s e .  

Our provis iona l  view i s  t h a t  many of t h e  d i f f i c u l t i e s  i n  c r e a t i n g  

an acceptable  of fence  i n  p lace  of  t h e  very gene ra l  offence of 

conspiracy t o  t r e s p a s s  would be m e t  by the  c r e a t i o n  under c e r t a i n  
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condi t ions  of an offence of f a i l i n g  t o  leave premises  when 

requi red  t o  do so. 

4 9 .  I f  t h e r e  is t o  be such an offence i t s  elements  w i l l  
r equ i r e  the  most c a r e f u l  cons ide ra t ion ,  and w e  sugges t  t h a t  
( sub jec t  t o  t h e  l i m i t a t i o n s  and d e t a i l s  discussed below ) 

it should have a t  l e a s t  t h e  fo l lowing  e s s e n t i a l s  - 
6 1  

( a )  The defendant must be  unlawfully upon 

ano the r ' s  property,  (and it should be 

a defence t h a t  he genuinely be l ieved  

he w a s  e n t i t l e d  t o  b e  on t h e  proper ty)  , 

(b) H e  must be ordered t o  leave ,  

( c )  There must be a f a i l u r e  t o  leave a s  

soon a s  reasonably p r a c t i c a b l e  a f t e r  

t h e  o r d e r ,  

(d) The order  must be given by, or on 
behalf  o f ,  a person e n t i t l e d  t o  occupy 

t h e  proper ty  i n  such terms as  t o  make 
it c l e a r  t h a t  t he  person i s  e n t i t l e d  

t o  g ive  t h e  order .  

The offence need n o t  ca r ry  a heavy penal ty ,  bu t  t h e r e  should be  

power given t o  a p o l i c e  o f f i c e r  t o  a r r e s t  a person whom he 

be l i eves  t o  be committing the  of fence .  

(b) Rela t ionship  t o  conspiracy t o  t r e s p a s s  

50. Before d i scuss ing  the  elements of t h i s  o f f ence  i n  more 

de t a i l ,we  examine whether our p r o v i s i o n a l  proposa ls  w i l l  provide 
s a t i s f a c t o r y  coverage of unlawfully en te r ing  o r  be ing  upon 

proper ty  on t h e  assumption t h a t  conspiracy t o  t r e s p a s s  w i l l  no 

longer  be an offence,even with t h e  q u a l i f i c a t i o n s  p u t  upon i n  it 

61.  See paras .  53 - 6 4 .  
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i n  K a m a r a  v. D.P.P.62 In t h e  f i r s t  p l ace  any e n t r y  which 

e n t a i l s  t h e  use of f o r c e  w i l l  be an offence under our  provi- 
s i o n a l  proposals i n  paragraph 36. Other unlawful e n t r y  which 
involves  the commission of some o t h e r  offence such a s  c r imina l  
damage, a s s a u l t ,  unlawful assembly o r  unlawful possession of 
f i r ea rms ,  not amounting t o  f o r c e  as w e  propose i n  paragraphs 
4 1  and 42 i t  should be def ined,  w i l l  n o t  be pena l i s ed  as an 
e n t r y  offence,  bu t  those t ak ing  p a r t  w i l l  be g u i l t y  of one o r  
more of t h e  p a r t i c u l a r  offences involved, and, i f  a c t i n g  i n  
conce r t ,  of conspiracy t o  commit t hose  offences.  However, an 
agreement merely t o  e n t e r  peace fu l ly ,  bu t  without  a u t h o r i t y ,  
a b u i l d i n g  such a s  a fo re ign  embassy o r  a p u b l i c l y  owned 
b u i l d i n g  would be no offence.  It i s  our  view t h a t  it is un- 
necessary i n  p r a c t i c e  t o  pena l i s e  m e r e  t r e s p a s s .  The se r ious -  
nes s  of t h e  conduct should l ie n o t  i n  t h e  peace fu l  e n t r y ,  b u t  
e i t h e r  i n  t h e  use of f o r c e  (as proposed i n  our  first offence)  
o r  i n  p e r s i s t i n g  i n  remaining when ordered t o  leave,  which w e  
now propose should be made an offence.  

51. Our proposals  are n o t  wide enough t o  cover every con- 
sp i r acy  t o  t r e spass  which might be i n d i c t a b l e  as a conspiracy 
t o  e f f e c t  a p u b l i c  mischief .  For example, t h e r e  has  been a 
conviction63, on a p l e a  of g u i l t y ,  of conspiracy t o  t r e s p a s s  

' where t h e r e  was t r e s p a s s  i n  o rde r  t o  i n s t a l l  "bugging" devices  
i n  bedrooms t o  ob ta in  evidence i n  connection wi th  p o s s i b l e  
divorce proceedings. It seems,though t h e  i s s u e  was n o t  r a i s e d ,  
t h a t  t h e  basis  of t h e  offence w a s  t h a t  it was a conspiracy t o  
e f f e c t  a public mischief.  It was he ld  i n  a l a t e r  case64 t h a t  it 

62 .  [1973] 3 W.L.R. 198. 
63. E. v. Withers & O r s .  The T i m e s ,  1 7  J u e  1971. 

In  sentencing t h e  defendants R o s k i l l  J. s a i d  t h a t  t h e i r  a c t i o n  
had p a s s e d ' l a r  over t h e  l i n e  between what i s  lawful  and 
what i s  unlawful and i n  a way which l eaves  a sense of 
outrage" . 

64. - R. v. Withers & O r s .  [1974] 2 W.L.R. 2 6 ( C . A . ) .  
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w a s  an i n d i c t a b l e  conspiracy t o  effect a publ ic  mischief  t o  
conspi re  t o  deceive banks, bu i ld ing  s o c i e t i e s ,  government 

departments and l o c a l  a u t h o r i t i e s  i n t o  giving,  i n  breach of 

du ty ,  c o n f i d e n t i a l  information about  persons,  whose records 

they held. The essence of these  types  of of fences  i s  not so 
much t h e  conspiracy t o  t r e spass ,  i f  any, as  t h e  conspiracy 

t o  invade pr ivacy o r  ob ta in  c o n f i d e n t i a l  information by what- 

ever means. W e  do n o t ,  t he re fo re ,  t h ink  t h a t  w e  should attempt 

under our p re sen t  terms of r e fe rence  t o  deal  w i th  this  much 

wider aspec t  of conspiracy. It w i l l  be  necessary a t  some s t a g e  
i n  t h e  cod i f i ca t ion  of t he  c r imina l  law t o  dea l  w i t h  both 

conspiracy t o  e f f e c t  a publ ic  mischief ,  and with pub l i c  m i s -  
ch ie f  a s  a subs t an t ive  offence. 

6 5  5 2 .  The o the r  main c r i t e r i o n  suggested i n  Kamara v. D.P.P. 
is t h a t  t h e r e  may be a conspiracy t o  t r e spass  where the  

execut ion of t he  combination would necessa r i ly  involve  and be 

known and intended t o  involve t h e  i n f l i c t i o n  of something more 

than purely nominal damage. It is  d i f f i c u l t  t o  p o s t u l a t e  a 

l i k e l y  f a c t  s i t u a t i o n  where t h i s  could arise wi thout  a plan 

t o  remain on t h e  premises desp i t e  a warning t o  l e a v e ,  and i f  

t h i s  w e r e  t h e  p lan  t h e r e  would be a conspiracy t o  commit the 

of fence  w e  have proposed i n  paragraph 48.  

proposa ls  would no t  pena l i s e  a s i n g l e  spec ta to r  a t  a tennis  
match who t i m e  and again t r e spassed  on the  cour t  dur ing  play 

b u t  d i d  so only momentarily on each occasion and never refused 

t o  leave  the  cour t  i f  asked t o  do so, but  such a person would 

n o t  be g u i l t y  of any offence a t  p re sen t .  If  two or,more 
persons indulged i n  such a course of conduct by agreement it 
may be t h a t  they would, under t h e  p r i n c i p l e s  of K a ~ n a r a ~ ~ ~ b e  

g u i l t y  of conspiracy t o  t r e s p a s s ,  and t o  t h a t  e x t e n t  our pro- 
posa l s  may narrow t h e  law. It s e e m s  t o  us ,  however, t h a t  our 

proposa ls  w i l l  cover  t h e  s i t u a t i o n  so f a r  as  i s  necessary ,  

because t h e  s p e c t a t o r  w i l l  be a l i c e n s e e  upon t h e  premises 

where t h e  match is  being s taged ,  and i f  h i s  l i c e n c e  i s  lawful ly  

revoked he becomes a t r e spasse r  and he  may be removed by reason- 
a b l e  force .  A l t e rna t ive ly  he may be ordered t o  l e a v e ,  and h i s  

I t  is  t r u e  t h a t o u r  

~ 

65. 119731 3 W.L.R. 198. 
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f a i l u r e  t o  leave  a s  soon a s  reasonably p r a c t i c a b l e  would then 

be an offence under our proposal.  I f ,  t he re fo re ,  it could be 

e s t ab l i shed  t h a t  t h e r e  was an agreement t o  s t a y  on despi te  

formal no t i ce  t o  leave  the  ground t h e r e  would be  a conspiracy 

t o  commit an offence.  

(c) Limitat ions on the  offence 

53. We apprec ia t e  t h a t  t h e  o f f ence  we a r e  proposing w i l l  
have t h e  e f f e c t  of widening t h e  c r imina l  law, a t  a l l  events i n  

t h e  case of a t r e s p a s s  by one person where t h e r e  is no element 

of conspiracy. It may be thought  t he re fo re ,  t h a t  without some 

q u a l i f i c a t i o n s  t h e  proposed of fence  would be t o o  wide i n  t h a t  

it would allow a property owner t o  invoke the  c r imina l  law 

a g a i n s t  t r e s p a s s e r s ,  when i n  t h e  circumstances h i s  c i v i l  

remedies should be regarded a s  adequate.  On t h e  o ther  hand, 

it may be thought t h a t ,  s ince  t h e  offence of f o r c i b l e  entry 

which w e  have proposed takes  away t h e  r i g h t  t o  repossess  by 

f o r c e  given by t h e  present  law i n  c e r t a i n  c i rcumstances,  it 
would be j u s t i f i a b l e  t o  provide without  q u a l i f i c a t i o n  tha t  it 
should be an of fence  t o  leave when ordered t o  do so; It i s ,  
however, our p rov i s iona l  view t h a t  t h e r e  should be some 
l i m i t a t i o n  on t h e  s i t u a t i o n s  t o  which the  of fence  should-apply.  

5 4 .  In t h e  f i r s t  place t h e  p o s i t i o n  of a t e n a n t  holding 
over  a f t e r  t h e  expi ry  of h i s  tenancy i s  no to r ious ly  a d e l i c a t e  

one and o f t en  involves  an underlying c i v i l  d i s p u t e  as t o  t he  

r i g h t s  of t h e  t e n a n t  t o  be on t h e  property.  Accordingly,we 

propose t h a t  t h e  offence should n o t  cover s i t u a t i o n s  which 

a r i s e  where a person remains on a f t e r  t he  exp i ry  of h i s  tenancy. 

Nor should t h e  of fence  cover t h e  s i t u a t i o n  where a person who 

has  been al lowing another t o  s h a r e  h i s  r e s i d e n t i a l  premises, 

even though no t  s t r i c t l y  speaking a s  a tenant ,  has  terminated 
t h e  arrangement. It seems inappropr i a t e  t o  a l low t h e  sanc t ion  

of t h e  c r imina l  law t o  be invoked t o  sett le what usual ly  amount 

t o  family d i f f e r e n c e s  o r  d i spu te s  between those  who were f r i e n d s  
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55. Secondly, we think that the principal reason for 
having an offence of this nature is to allow the criminal law 
to be invoked in situations of urgency where undue hardship 
might be caused to persons deprived of, or hampered in the 
use of, their property, if they were restricted to their civil 
law remedies. We have, however, found difficulty in framing 
clear and simple provisions to exclude from the operation of 
the offence those situations where we would not want it to apply. 
We have finally decided to put forward two solutions as alter- 
natives and to seek views as to which is preferred. If neither 
appeals, we would of course, welcome any other proposal. The 
first of our proposals would take account of the nature and 
duration of the illegal occupation: the second will take account 
of the need of the person with the right to occupy the property. 

Alternative A.  

It can be argued tht it would be unduly harsh to 
allow the criminal law to be invoked to secure the 
eviction of squatters who are in established resi- 
dential occupation of property. If civil proceedings 
are taken against them they will in practice have at 
least a few days warning of the need to leave before 
they will be removed by the bailiffs, whereas under 
our proposed new offence they would have to leave as 

soon as reasonably practicable after the order to 
leave, which would certainly give them only very 
limited time. A phrase such as "established resi- 
dential occupation" is, however, too imprecise to 
offer a satisfactory test, and to use it may encourage 
demonstrators properly advised to bring with them 
sufficient bedding and other household equipment to 
indicate that they are in established residential 
occupation. This particular problem might be overcome 
by providing that where a person has been living on 
the premises for 14 days no order to leave would 
qualify as an order failure to comply with which would 
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attract criminal liability. There are disadvantages 
in this solution. In particular it might be thought 
to encourage the precipitate use of criminal pro- 
ceedings when civil proceedings would provide a 
sufficient remedy. Further it may be thought that 
it is wrong to allow a person to escape criminal 
‘sanctions merely if he succeeds in maintaining an 
illegal occupation for a certain period before he is 
actually ordered to go. Finally, it may be difficult 
for the police to know in many cases how long the 
intruders have been living on the property. 

Alternative B. 

The other alternative we put forward is that the cri- 
minal remedy should be available against those living 
on premises only when the person entitled to occupation 
of the premises requires them for immediate use. The 
criminal law would then be available in the case where 
a person has purchased a house for immediate occupation 
and finds squatters living in it. It would equally be 
available where the legitimate occupier of business 
premises occupied by squatters during a time when the 
business was closed for a holiday required the premises 
to continue his business operations. The criminal law 
would not be available, however, where the owner wished 
to evict squatters merely to keep his property empty, 
intending eventually to start redevelopment. The dis- 
advantage of this solution is that there is some lack 
of precision in the concept of requiring premises for 
imediate use, but we feel that this may be preferable 
to the arbitrary fixing of a period after which the 
criminal law cannot be invoked. 

56. A third possibility is to limit the criminal remedy to 
cases where trespassers who remain on property after being 
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requested t o  leave a r e  s u b s t a n t i a l l y  i n t e r f e r i n g  wi th  t h e  

use of t h e  property.  It can be argued, f o r  example, t h a t  

where t r e spass ing  demonstrators a r e  exh ib i t i ng  p l aca rds  

on property which they re fuse  t o  leave  on reques t ,  but not 

i n t e r f e r i n g  i n  any way with t h e  o rd ina ry  use of t h a t  property, 
t h e  lawful  occupier  i s  already provided w i t h  adequate  remedies 

and t h a t  t o  add a s p e c i a l  c r imina l  remedy might be  needlessly 
severe.  The lawful  occupier may, where he th inks  t h i s  

can e a s i l y  be e f f e c t e d ,  employ reasonable  force  t o  expel  t h e  

t r e s p a s s e r s  o r  he may obta in  an o r d e r  i n  the  c i v i l  cour t s  f o r  

t h e i r  removal. 

57. W e  have reached the  provik iona l  conclusion t h a t  the 

f i r s t  l i m i t a t i o n  ( a s  descr ibed i n  paragraph 53) is i n  any event  

necessary.  W e  have no t  reached a f i rm  conclusion a s  t o  the 

d e s i r a b i l i t y  of t h e  second l i m i t a t i o n  ( i n  e i t h e r  o f  i t s  a l t e r -  
n a t i v e s  descr ibed i n  paragraph 54) o r  a s  t o  t h e  poss ib l e  

l i m i t a t i o n  suggested i n  paragraph 55. 

58. W e  would welcome comment on what l i m i t a t i o n s ,  i f  any, 

a r e  requi red  i n  t h i s  context. 

(d) Detai led requirements of proposed offence 

(i) Unlawful presence 

59. W e  considered whether t o  make it a requirement of t h i s  

of fence  t h a t  t h e r e  should be an e n t r y  a s  a t r e s p a s s e r  as i n  t h e  

case  of burglary66.  

b u t  it would no t  have covered, f o r  example, some s tuden t  s i t - i n s ,  

This would have m e t  the  ma jo r i ty  of cases 

66. Theft  Act 1968, s. 9. 
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where t h e  s tuden t s  may have a r i g h t  t o  be i n  o r  pas s  through 

t h e  p lace  where they decide t o  remain,  o r  t he  case  of a group 

who e n t e r  t h e  o f f i c e  of ,  say,  a bank o r  an a i r l i n e  t h a t  is  
open t o  the  pub l i c ,  os tens ib ly  f o r  a l eg i t ima te  reason and then  

remain on as  a demonstration. I n  t h e  case of persons  who are 
on premises by reason of a l i cence ,  e i t h e r  express  o r  implied , 
it w i l l  be necessary t h a t  t he  l i c e n c e  be lawful ly  revoked so 
a s  t o  make those  persons t r e s p a s s e r s ,  and f o r  t h e r e  t o  be an 
order  t o  leave. In  most cases  t h e  withdrawal of t h e  licence 

and t h e  order  t o  leave  w i l l  be given a t  the  same t i m e .  There 

may , however , be c e r t a i n  cases  where the re  w i l l  have t o  be 

two reques ts  t o  leave  before  t h e  remaining on becanes an 

offence - t h e  one reques t  making t h e  presence unlawful  and t h e  

second making t h e  remaining on an offence.  In  ou r  view t h i s  
would n o t ,  i n  such cases ,  be too  s t r i n g e n t  a requirement t o  

make continued presence an of fence  where the o r i g i n a l  presence 

was no t  unlawful. Any l e s s e r  requirement would r e s u l t  i n  m e r e  
t r e s p a s s  being an offence,  and w e  have already ind ica t ed  

t h a t  w e  consider  an offence of t h i s  breadth t o  b e  unacceptable. 

6 7  

6 0 .  The essence of t he  proposed offence i s  t h a t  the  cri- 
mina1 law should d e t e r  those who d e l i b e r a t e l y  p e r s i s t  i n  i n t e r -  

f e r i n g  with t h e  proper ty  r i g h t s  of others .  But i f  t h e  defen- 

dant  does i n  f a c t  be l ieve  t h a t  he is  e n t i t l e d  t o  be on the 

premises it would no t  seem t o  be r i g h t  t h a t  t h e  c r imina l  law 

should be brought t o  bear  upon him. It i s  our view, the re fo re ,  

t h a t  it should be a defence t h a t  t h e  defendant be l i eved  t h a t  
he has  a l e g a l  r i g h t  t o  be on t h e  premises. The i s s u e  would 

be t h e  genuineness and not  t h e  reasonableness  of  t h e  b e l i e f ,  

though, of course ,  i n  determining t h e  genuineness,  t h e  reason- 
b leness  would be a re levant  f a c t o r .  

67.  See para. 50. 
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(ii) Order t o  leave 

61.  The order  t o  leave ,  a s  w e  have ind ica ted  above, must 

be an order  t o  leave  property,  t h e  defendant 's  presence on 

which i s  unlawful,  and must , t h e r e f o r e ,  be a d d i t i o n a l  t o ,  

though usua l ly  simultaneous wi th ,  any withdrawal of a licence 
t o  be on the  property.  

6 2 .  The order  must be given by a person e n t i t l e d  t o  occupy 

t h e  proper ty ,  o r  by another  au thor i sed  by such a person t o  do 

so,  and t h i s  must be made c l e a r  t o  t h e  defendant. The crea- 

t i o n  of such an of fence  must no t  be taken t o  g ive  t h e  pol ice  

a power on t h e i r  own i n i t i a t i v e  t o  make a person g u i l t y  of 

t h e  offence i f  he r e fuses  t o  leave  t h e  premises merely on a 

p o l i c e  i n s t r u c t i o n .  

(iii) As soon as  reasonablv p rac t i cab le  

63. Our proposed new offence is  designed p r i m a r i l y  t o  deal  

wi th  s i t u a t i o n s  of urgency a r i s i n g  from persons unlawful ly  

remaining upon proper ty ,  and as a replacement f o r  offences 

which do not  now requ i r e  any oppor tuni ty  t o  be given t o  a 

defendant t o  avoid cr iminal  l i a b i l i t y  by complying wi th  an . 
order  t o  leave proper ty  where he has  no r i g h t  t o  be. In  cases 
of t h e  invasion of property as  a demonstration t h e r e  i s  no 

reason why those unlawfully on p rope r ty  should n o t  be required 
t o  leave  immediately they a re  ordesed t o  do so. On t h e  other  

hand t h i s  may be t o o  s t r i c t  a requirement i n  t he  case of 
s q u a t t e r s  who have been l i v i n g  on premises  f o r  some time. It  

is, t h e r e f o r e ,  d i f f i c u l t  t o  provide any f ixed ,  or even minimum, 

pe r iod ,  within which t h e  order  t o  Leave must be complied with,  

and t o  use a phrase such a s  reasonable  time might b r i n g  i n  

too wide a range of considerat ions.  For example, t h e  phrase 
might w e l l  be taken t o  allow such a m a t t e r  as whether other 

accommodation was a v a i l a b l e  t o  those  ordered t o  l eave ,  and we 

do no t  want t o  in t roduce  uncer ta in ty  of t h i s  na tu re .  
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6 4 .  It i s  our  provis iona l  view t h a t  it would be r igh t  t o  

r e l a t e  t h e  t i m e ,  wi th in  which t h o s e  ordered t o  l eave  should 

do so, t o  t h e  pure ly  p r a c t i c a l  cons idera t ion  of  how long it 
would reasonably t ake  t o  leave t h e  premises. A s  w e  have s a i d  

above, i n  t h e  case  of demonstrations they should be obliged 

t o  leave a t  once, while  i n  t h e  case  of those l i v i n g  on the  

premises they should be allowed s u f f i c i e n t  t i m e  t o  gather 

t h e i r  th ings  toge the r  and move o u t .  W e  th ink t h a t  t h i s  r equ i r e -  

ment can be expressed a s  being an ob l iga t ion  t o  leave  as soon 
a s  reasonably p r a c t i c a b l e  . 68 

(e) The po l i ce  and the  new of fence  

65. The proposa ls  a r e  i n  t h e  na tu re  of a compromise, l i m i t i n g  

t h e  r i g h t  of an occupier  deprived of h i s  occupat ion t o  r e s o r t  

t o  f o r c i b l e  se l f -he lp ,  and provid ing  some speedy means i n  s u i t -  

a b l e  c a s t s  f o r  enabl ing such a person t o  secure  t h e  removal 

from the  proper ty  of those who a r e  unlawfully on it, where t h e i r  

continued i l l e g a l  presence may cause hardship,  o r  prevent p rope r  

use being made of t h e  property.  The speedy means l i e s  i n  ou r  

proposal  t o  make continued i l l e g a l  presence a f t e r  an order t o  

leave  a c r imina l  offence,  so g i v i n g  t h e  po l i ce  t h e  power t o  

in te rvene .  

66. W e  have no t  reached any f i n a l  view on t h e  penalty which 

should be provided f o r  e i t h e r  of  t h e  two o f fences  which w e  a r e  

proposing but  w e  do not  think t h a t  t h e  penal ty  f o r  fo rc ib l e  

e n t r y  should exceed 2 years ' imprisonment,  nor t h e  penalty f o r  
f a i l i n g  t o  leave,6 months' imprisonment. This means t h a t  t h e r e  

would be no power of summary a r r e s t  of a person suspected of 

committing e i t h e r  offence6', unless the re  was a s p e c i f i c  pro- 

v i s i o n ,  and consequently no immediate means of  removing those  

i l l e g a l l y  on t h e  property.  W e  propose,  t h e r e f o r e ,  t h a t  t h e r e  

should be a power of a r r e s t  given t o  the  p o l i c e  where they 
have reasonable  ground t o  b e l i e v e  t h a t  e i t h e r  o f  t h e  offences 

has  been committed. 

68. This p h r a s e , i s  used i n  s. 25(2 )  of t he  Road Tra f f i c  A c t  
1972, t o  p re sc r ibe  t h e  t i m e  wi th in  which c e r t a i n  acc iden t s  
must be reported:  see Bulman v. Bennett 119741 C r i m .  L.R. 
121 .  

69. Criminal Law Act 1967 ,  s. 2. 
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67.  
i n  a proper  case ,  be ab le  t o  seek p o l i c e  a s s i s t ance  t o  regain 

it, bu t  t h e  po l i ce  would have a wide d i sc re t ion  as t o  whether 

they should in te rvene .  In  any bu t  t h e  more b l a t a n t  cases  of 

Owners being excluded from t h e i r  p rope r ty ,  the  p o l i c e  might 

w e l l  dec l ine  t o  a r r e s t  t h e  a l leged  i n t r u d e r s ,  b u t  t h e  exis tence 

of t h e  power w i l l  be a s t rong  inducement t o  aggrieved owners 

no t  t o  t ake  t h e  law i n t o  t h e i r  own hands and r i s k  prosecut ion 

under t h e  f o r c i b l e  e n t r y  offence that w e  propose. Of course, 

where t h e r e  is  a h i s t o r y ,  o r  even a r e a l  p o s s i b i l i t y ,  of a 
d i spu te  between t h e  p a r t i e s ,  t h e  p o l i c e  can o f t en  make the 
most h e l p f u l  con t r ibu t ion  by remaining impartial7 '  , provided 

t h e r e  i s  no l i ke l ihood  of a d i s turhance .  

In t h i s  way a person excluded from h i s  p rope r ty  would, 

68. W e  a r e  aware t h a t  i n  gene ra l  t h e  pol ice  are n o t  i n  

favour  of t he  c r e a t i o n  of an offence of  cr iminal  t r e s p a s s ,  

because of t he  burden which t h i s  may cast upon them of deciding 

d i f f i c u l t  ques t ions  of property law, and because it may involve 

them unnecessar i ly  i n  what are  regarded pr imar i ly  as c i v i l  

d i sputes .  W e  app rec i a t e  t h e i r  p o s i t i o n ,  bu t  w e  t h i n k  t h a t  our 

proposals  w i l l  s imp l i fy  the  t a sk  of t h e  po l i ce ,  and obviate  
d i f f i c u l t i e s  which they  have e i t h e r  under the p r e s e n t  law of 
f o r c i b l e  en t ry  and d e t a i n e r  , o r  under t h e  law of conspiracy t o  
t r e s p a s s  a s  it now s tands .  The d e t a i l  with which t h e  proposed 

of fences  would be s p e l l e d  out w i l l ,  w e  hope, make it eas i e r  

f o r  t h e  po l i ce  t o  know whether an offence  has been committed. 

W e  would , however , p a r t i c u l a r l y  welcome comments from the  pol ice  

on our  proposals ,  and t h e i r  views as t o  how the  proposa ls ,  i f  

implemented, would a f f e c t  them i n  dea l ing  with of fences  of t h i s  

na ture .  

70. See t h e  r e p o r t  of a Home Office  let ter i n  The Magistrate  
(1973) vol .  29 p. 178 deal ing w i t h  the  r o l e  of t h e  pol ice  
i n  minor offences of cr iminal  damage t o  proper ty .  
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V. REPEAL POLICY 

69 .  I f  t h e  two offences w e  propose were t o  be  enacted 

t h e r e  would i n  our  view be no need t o  r e t a i n  t h e  common law 

of f o r c i b l e  e n t r y  and de ta ine r ,  nor  t h e  Forc ib le  Entry Acts 

1381 - 1623. So f a r  a s  these  s t a t u t e s  provide f o r  criminal 

offences t h e  new offences w i l l ,  w e  t h ink ,  s u f f i c i e n t l y  cover 

t h e  ground. So f a r  a s  t he  s t a t u t e s  a r e  today unrepealed i n  

regard t o  c i v i l  remedies they have f a l l e n  i n t o  d i suse  7 1  . 
70. It would be a s t e p  towards implementing t h e  proposal 

made i n  Working Paper N o .  50 t o  l i m i t  the  c r i m e  of conspiracy 

t o  an agreement t o  commit an o f f ence ,  i f  with t h e  enactment 

of these  offences it was poss ib l e  t o  cease t o  t r e a t  as c r i -  

minal those cases  of conspiracy t o  t r e spass ,  f a l l i n g  shor t  o f  

conspi rac ies  t o  commit a crime, which a t  p re sen t  cons t i t u t e  

c r imina l  conspi rac ies  by reason of t h e  p r i n c i p l e s  l a i d  down i n  

Kamara v. D.P.P. 72 

71. The p resen t  range of o f f ences  such a s  unlawful assembly, 

a s s a u l t  and c r imina l  damage, and t h e  two of fences  w e  a r e  now 

proposing a r e  i n  our  view wide enough t o  cover such conduct 

i n c i d e n t a l  t o  en te r ing  and remaining on proper ty  as should be  

c r imina l .  W e  t h i n k ,  t he re fo re ,  t h a t  conspiracy t o  t respass  t o  

t h e  ex ten t  t h a t  it is a c r i m e  even when no conspiracy t o  commit 

a c r imina l  of fence  is concerned, can be abol ished.  

72. Conduct which may involve  t r e spass ,  b u t  which is  now 

i n d i c t a b l e  e i t h e r  a s  a publ ic  mischief  or  a s  a conspiracy t o  

commit a pub l i c  mischief ,  w i l l  i n  due course need t o  be con- 
73 s ide red  a t  some s t a g e  i n  the  c o d i f i c a t i o n  of t h e  cr iminal  law . 

But t h e  a b o l i t i o n  of t he  offence of "conspiracy t o  t respass"  i n  

t h e  above sense w i l l  not a f f e c t  t h e  ambit of t h o s e  offences 

where t h e  essence of t h e  of fence  is  not  so much t h e  t respass  

a s  t h e  mischief t o  be e f f ec t ed .  

71. See para .  14. 
72. [1973] 3 W.L.R. 198. 

73. See para .  51. 
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VI. SUMMARY OF PROPOSALS 

73. A summary of our  p rov i s iona l  proposals upon which w e  
seek views i s  as fol lows - 

(1) The Forc ib le  Entry A c t s  1381-1623 should  

be repea led ,  and t h e  common law o f fences  
of f o r c i b l e  en t ry  and d e t a i n e r  and con- 

sp i r acy  t o  t r e s p a s s ,  as defined i n  Kamara 

v. D.P.P.74 should be abol isehd (para-  

graphs 68-72). 

(2) In p l ace  of the  of fences  repealed and 

abol i shed  the re  should be  two new of fences ,  

namely - 

( a )  Without lawful  a u t h o r i t y  e n t e r i n g  

proper ty  by f o r c e  adversely t o  

any person i n  phys i ca l  occupation 

of it, o r  e n t i t l e d  t o  occupy it, 
and 

(b) Being unlawfully on property and 

f a i l i n g  t o  leave  as soon as  rea- 
sonably p r a c t i c a b l e  a f t e r  being 

ordered t o  leave  by a person 

e n t i t l e d  t o  occupation (para- 

graph 35). 

The of fences  should c a r r y  maximum p e n a l t i e s  

of imprisonment f o r  2 yea r s  and 6 months 

r e spec t ive ly ,  with t h e  p o l i c e  having a 
power of a r r e s t  where they  have reasonable  

grounds f o r  be l i ev ing  t h a t  an offence has  

been committed (paragraph 65). 

74. [1973] 3 W.L.R. 198. 
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( 3 )  In regard  t o  t h e  proposed en t ry  of fence  - 

( a )  Any f o r c i b l e  e n t r y  f o r  any purpose 

without lawful  a u t h o r i t y ,  even by 

a person with a r i g h t  of occupation 

should be s u f f i c i e n t  (paragraphs 38 
ana 39). 

(b)  "Property" should inc lude ,  a s  w e l l  
a s  land and bu i ld ings ,  any i n h a b i t e d  

veh ic l e  o r  v e s s e l  (paragraph 40). 

(c) "Force" should be  def ined a s  any 
app l i ca t ion  o r  d i sp l ay  of f o r c e ,  
o r  an immediate t h r e a t  t o  apply 

fo rce ,  which would be l i k e l y  t o  
dissuade a person of reasonable  

f o r t i t u d e  , f o r  fear of v io lence  t o  

h i s  person, frcnn o f fe r ing  lawful  

r e s i s t a n c e  (paragraph 4 2 ) .  

(a) The property should be phys ica l ly  

occupied by another  a t  the  time of 

f o r c i b l e  e n t r y  o r  another  should 

have t h e  r i g h t  of occupation (para- 
graph 4 5 ) .  

(e) The defendant must intend t o  act 
aga ins t  t h e  w i l l  of  t h e  person i n  

phys ica l  occupat ion,  o r ,  where t h e r e  

is no person i n  phys i ca l  occupat ion,  

aga ins t  t he  w i l l  of t h e  person w i t h  

a r i g h t  of occupation (paragraph 4 5 ) .  

(4) I n  regard  t o  the  proposed offence of  remaining 

on proper ty  - 
(a) Presence on t h e  proper ty  must be un- 

lawful  and a genuine bel.ief i n  a 
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legal right to be there should be a 
defence (paragraphs 58-59) . 

(b) The order to leave must be given by 
a person entitled to occupation (or 
under his authority), and this must 
be made clear to the defendant 
(paragraph 61). 

(c) The person must leave as soon as 
reasonably practicable after the 
order to leave (paragraph 63). 

(d) It should not apply to tenants. 
remaining on after the expiry of 
a lease, nor to those who have been 
sharing another's residential 
accommodation (paragraph 53) , 

(e) We seek views on whether it should 
not apply to - 

(i) those who have been living 
gn the premises for 14 days; 
or, alternatively,to those 
who are living on the premises 
unless the person entitled to 
occupation of the premises 
requires them for immediate use 
(paragraph 541, or 

(ii) persons who remain on property 
without substantially inter- 
fering with its use (paragraph 55). 
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APPENDIX 

THE FORCIBLE ENTRY ACT 1381 

... None from henceforth make any en t ry  i n t o  any lands 
and tenements, b u t , i n  case where e n t r y  i s  given by t h e  law; 
and i n  such case  n o t  with s t rong  hand, nor wi th  mul t i tude  of 
people ,  bu t  only i n  peaceable and easy  manner. And i f  any 
man from henceforth do t o  the  con t r a ry ,  and the reo f  be duly 
convic t ,  he s h a l l  be punished by imprisonment ... 

THE STATUTE OF FORCIBLE ENTRY 1391  

. . .The ordinances and s t a t u t e s ,  made and n o t  repealed, 
of them t h a t  make e n t r i e s  with s t r o n g  hand i n t o  l ands  and tene- 
ments, o r  o the r  possessions whatsoever,  and them ho ld  with 
f o r c e ,  and a l s o  of those  t h a t  make in su r rec t ions ,  o r  great  
r i d i n g s ,  r i o t s ,  r o u t s ,  o r  assemblies, i n  d is turbance  of the  
peace,  o r  of t h e  common law, o r  i n  a f f r a y  of t h e  people,  s h a l l  
be holden and kep t ,  and f u l l y  executed;  joined t o  t h e  same, 
t h a t  a t  a l l  t i m e s  t h a t  such f o r c i b l e  en t ry  s h a l l  be made, and 
complaint thereof  cometh t o  t h e  j u s t i c e s  of peace,  o r  t o  any 
of them, t h a t  t h e  same j u s t i c e s  o r  j u s t i c e  t ake  s u f f i c i e n t  
power of t h e  county,  and go t o  t h e  p l ace  where such force  is 
made; and i f  they  f i n d  any t h a t  ho ld  such p l ace  fo rc ib ly  a f t e r  
such en t ry  made, they s h a l l  be taken  and put i n  t h e  next goa l ,  
t h e r e  t o  abide convic t  by the  r eco rd  of the  same j u s t i c e s - o r  
j u s t i c e ,  u n t i l  they  have made f i n e  and ransom t o  t h e  King: and 
t h a t  a l l  t h e  people of t h e  county,  as w e l l  t h e  s h e r i f f s  a s  
o t h e r ,  s h a l l  be a t t endan t  upon t h e  same j u s t i c e s  t o  go and 
a s s i s t  t he  same j u s t i c e s  t o  a r r e s t  such of fenders ,  upon pain 
of imprisonment, and t o  make f i n e  t o  t h e  King. And i n  the same 
manner it s h a l l  be done of them t h a t  make such f o r c i b l e  e n t r i e s  
i n  benefices  o r  o f f i c e s  of Holy Church. 

THE FORCIBLE ENTRY ACT 1429  

... The s a i d  s t a t u t e ,  and a l l  o the r  s t a t u t e s  of such 
e n t r i e s  o r  a l i e n a t i o n s  made i n  t i m e s  p a s t ,  s h a l l  be holden and 
duly executed; jo ined  t o  the  same, t h a t  from henceforth where 
any doth make any f o r c i b l e  e n t r y  i n  lands and tenements or  
o t h e r  possessions,  o r  them hold f o r c i b l y ,  a f t e r  complaint 
thereof  made wi th in  t h e  same county where such e n t r y  i s  made, 
t o  t h e  j u s t i c e s  of peace, or t o  one of them, by t h e  par ty  
g r i eved ,  t h a t  t h e  j u s t i c e s  or j u s t i c e  so warned, wi th in  a 
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convenient t i m e  s h a l l  cause, o r  one of  them s h a l l  cause,  the 
s a i d  s t a t u t e  duly t o  be executed, and t h a t  a t  t h e  c o s t s  of 
t h e  pa r ty  so  gr ieved;  and moreover though t h a t  such persons 
making such en t ry  be p re sen t ,  o r  else departed be fo re  the  
coming of t he  s a i d  j u s t i c e s  o r  j u s t i c e ,  notwithstanding the 
same j u s t i c e s  o r  j u s t i c e  i n  some good town next t o  t h e  tene- 
ments so en tered ,  o r  i n  some o the r  convenient p l a c e ,  according 
t o  t h e i r  d i s c r e t i o n ,  s h a l l  have, o r  e i t h e r  of them s h a l l  have, 
a u t h o r i t y  and power t o  inqu i r e  by t h e  people of the same 
county,  as  w e l l  of them t h a t  make such f o r c i b l e  e n t r i e s  i n  
lands and tenements, a s  of them which t h e  same hold  wi th  force ;  
and i f  it be found before  any of them, t h a t  any doth  contrary 
t o  t h i s  s t a t u t e ,  then t h e  sa id  j u s t i c e s  o r  j u s t i c e  s h a l l  cause 
t o  reseise the  lands and tenements so entered o r  holden as  
a f o r e ,  and s h a l l  p u t  t h e  par ty  s o  p u t  ou t  i n  f u l l  possession 
of t h e  same lands and tenements so  en te red  or holden as before; . . . .And a l s o  when t h e  s a i d  j u s t i c e s  o r  j u s t i c e  make such 
i n q u i r i e s  a s  be fo re ,  they s h a l l  make, o r  one of them s h a l l  make, 
t h e i r  warrants  and precepts  t o  be d i r e c t e d  t o  t h e  s h e r i f f  of 
t h e  same county, commanding him of t h e  King's beha l f  t o  cause 
t o  come before  them, and every of them, s u f f i c i e n t  and in- 
d i f f e r e n t  persons,  dwell ing next  about  t h e  lands so entered  a s  
be fo re ,  t o  i nqu i r e  of such e n t r i e s ; .  . .And i f  any s h e r i f f ,  or 
b a i l i f f  within a f r a n c h i s e  having r e t u r n  of the  King's w r i t ,  
be s l a c k ,  and make n o t  execution duly  of t h e  s a i d  precepts  t o  
him d i r e c t e d  t o  make such i n q u i r i e s ,  t h a t  he s h a l l  f o r f e i t  t o  
t h e  King xx li. f o r  every defaul t . .  .And t h a t  as  w e l l  t h e  ju s t i ce s . .  . 
a fo resa id ,  as  t h e  j u s t i c e s  of a s s i s e s ,  and every of  them, a t  
t h e i r  coming i n t o  t h e  country t o  t a k e  a s s i s e s ,  s h a l l  have, 
and every of them s h a l l  have power t o  hear  and determine such 
d e f a u l t s  and negl igences of t he  s a i d  s h e r i f f s  and b a i l i f f s ,  
and every of them, as w e l l  by b i l l  a t  t h e  s u i t  of t h e  par ty  
gr ieved  f o r  himself a s  f o r  t he  King t o  sue by ind ic tment  only 
t o  be taken f o r  t h e  King; and i f  t h e  s h e r i f f  o r  b a i l i f f  be 
duly a t t a i n t e d  i n  t h i s  behalf  by ind ic tment ,  o r  by b i l l ,  t h a t  
he which sue th  f o r  himself  and f o r  t h e  King have t h e  one moiety 
of t h e  f o r f e i t u r e  of xx li. together  wi th  h i s  c o s t s  and 
expenses;  and t h a t  t h e  same process  be  made a g a i n s t  such 
persons ind ic t ed  o r  sued by b i l l  i n  t h i s  beha l f ,  as should be 
aga ins t  persons i n d i c t e d  o r  sued by w r i t  of t r e s p a s s  done with 
f o r c e  and arms a g a i n s t  t h e  peace of t h e  King. And moreover , 
i f  any person be p u t  ou t ,  o r  d i s s e i s e d  of any lands  o r  tenements 
i n  f o r c i b l e  manner, o r  pu t  out peaceably,  and a f t e r  holden out 
with s t r o n g  hand, o r  a f t e r  such e n t r y ,  any feoffment o r  dis-  
continuance i n  any w i s e  thereof  be made, t o  defraud and take 
away t h e  r i g h t  of t h e  possessor ,  t h a t  t h e  par ty  g r i eved  i n  
t h i s  behalf  s h a l l  have a s s i s e  of novel  d i s s e i s i n ,  o r  a w r i t  of 
t r e s p a s s  aga ins t  such d i s s e i s s o r ;  and i f  the  p a r t y  gr ieved 
recover  by a s s i s e ,  o r  by ac t ion  of t r e s p a s s ,  and it be found 
by v e r d i c t ,  or i n  o t h e r  manner by due form i n  t h e  l a w ,  t h a t  
t h e  pa r ty  defendant en tered  with f o r c e  i n t o  the  l ands  and tene- 
ments, o r  them a f t e r  h i s  en t ry  d id  ho ld  with fo rce ,  t h a t  the 
p l a i n t i f f  s h a l l  recover  h i s  t r e b l e  damages aga ins t  t h e  
defendant ; .  . .And t h a t  mayors, j u s t i c e s  o r  j u s t i c e  of  peace, 
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s h e r i f f s ,  and b a i l i f f s  of c i t i e s  towns and boroughs,  having 
f r anch i se ,  have i n  the  sa id  c i t i e s ,  towns and boroughs, l i k e  
power t o  remove such e n t r i e s ,  and i n  o ther  articles a fo resa id ,  
r i s i n g  within t h e  same, as  t h e  j u s t i c e s  of peace and s h e r i f f s  
i n  count ies  and count r ies  a f o r e s a i d  have. Provided always, 
t h a t  they which keep t h e i r  possess ions  with f o r c e  i n  any l ands  
and tenements, whereof they o r  their ances tors ,  o r  they whose 
e s t a t e  they have i n  such lands and tenements have continued 
t h e i r  possessions i n  t h e  same by t h r e e  years  o r  more, be n o t  
endamaged by f o r c e  of t h i s  s t a t u t e .  

THE FORCIBLE ENTRY ACT 1588 

. . .No r e s t i t u t i o n  upon any indictment of fo rc ib l e  e n t r y ,  
o r  holding wi th  fo rce ,  be made t o  any person o r  persons,  i f  
t h e  person o r  persons s o  i n d i c t e d  have had t h e  occupation, or 
have been i n  q u i e t  possession,  by t h e  space of  t h r e e  whole 
years  toge ther ,  next  before  t h e  day of such indictment  so 
found, and h i s  h e r  o r  t h e i r  estate o r  e s t a t e s  t h e r e i n  not ended 
nor determined: which the  p a r t y  ind ic t ed  s h a l l  and may a l l e g e  
f o r  s t ay  of r e s t i t u t i o n ,  and r e s t i t u t i o n  CO s t a y  unt i l  t h a t  be 
t r i e d ,  i f  t h e  o t h e r  w i l l  deny o r  t r a v e r s e  t h e  same: and i f  the 
same a l l e g a t i o n  be t r i e d  aga ins t  t h e  same person o r  persons so  
ind ic t ed ,  then t h e  same person o r  persons so i n d i c t e d  t o  pay 
such ... damage t o  t h e  o ther  p a r t y ,  as  s h a l l  be assessed  by t h e  
judge or  j u s t i c e  before  whom t h e  same s h a l l  b e  t r i e d ,  the 
same ... damage t o  be recovered and lev ied  a s  is  usua l  for . . .  
damage contained i n  judgment upon o the r  ac t ions .  

THE FORCIBLE ENTRY ACT 1 6 2 3  

... Such judges j u s t i c e s  o r  j u s t i c e  of t h e  peace, a s  by  
reason of any A c t  o r  Acts of Parl iament  now i n  fo rce ,  are 
au thor i sed  and enabled upon enqui ry  t o  give r e s t i t u t i o n  of 
possession unto t enan t s  of any estate of f r eeho ld ,  of t h e i r  
lands o r  tenements,  which s h a l l  be  entered upon wi th  force ,  o r  
from them withholden by fo rce ,  s h a l l  by reason of t h i s  p re sen t  
A c t  have t h e  l i k e  and the  same a u t h o r i t y  and a b i l i t y  ... upon 
indictment of such f o r c i b l e  e n t r i e s  o r  f o r c i b l e  withholding 
before  them duly found, t o  g ive  l i k e  r e s t i t u t i o n  of possession 
unto tenants  f o r  term of years , .  . . of lands o r  tenements by 
them so holden, which s h a l l  be en te red  upon by f o r c e  or holden 
from them by fo rce .  
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