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INTRODUCTION BY THE L A W  COMMISSION 

The Working Party '  a s s i s t i n g  t h e  Law Commission i n  
i t s  examination of t h e  general  p r i n c i p l e s  of the c r imina l  law 

with a view t o  cod i f i ca t ion  has prepared t h e  present  Working 

Paper on defences of genera l  appl ica t ion .  It forms t h e  f i f t h  
i n  a s e r i e s '  which i s  intended a s  a b a s i s  upon which t o  seek 
the  views of those concerned with t h e  c r imina l  law. I n  

accordance with i t s  usua l  pol icy of consul ta t ion ,  t h e  Com- 

mission is publ ishing t h e  Working Paper and i n v i t e s  comment 
from a l l  those having an i n t e r e s t  i n  i t s  subjec t  mat te r .  

1. For membership, see p. i v .  

2. The previous Working Papers a r e  "The Mental Element i n  
C r i m e "  (W.P. N o .  31) , "Pa r t i e s ,  Complicity and Lia-  
b i l i t y  f o r  t he  A c t s  of Another" (W.P. N o .  431, "Criminal 
L i a b i l i t y  of Corporations" (W.P. No .  4 4 )  and "Inchoate  
Offences" (W.P. No .  50).  
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THE WORKING PARTY'S PAPER 

CODIFICATION OF THE CRIMINAL LAW 

GENERAL PRINCIPLES 

DEFENCES OF GENERAL APPLICATION 

I. INTRODUCTION 

1. This Working Paper is  t h e  f i f t h  i n  a s e r i e s  dea l ing  

wi th  t h e  genera l  p a r t  of t h e  proposed Criminal Code, prepared 
by t h e  Working Par ty  a s s i s t i n g  t h e  Law Commission i n  i ts  
work upon t h e  genera l  p a r t  of t h e  c r imina l  law . The Paper 

dea l s  wi th  c e r t a i n  defences of gene ra l  app l i ca t ion ,  namely, 
duress  and necess i ty ,  and considers a l s o  t h e  a d v i s a b i l i t y  of 
providing f o r  two o t h e r  defences, coerc ion  and entrapment . 
While t h e  Paper expresses views as t o  whether t h e  defences of 

duress  and necess i ty  should be a v a i l a b l e  i n  respec t  of charges 

involv ing  murder and bodi ly  in ju ry ,  it does not d e a l  a t  a l l  

wi th  t h e  ques t ion  of self-defence.  This  i s  a ma t t e r  which 

p e r t a i n s  s o l e l y  t o  of fences  aga ins t  t h e  person and, as such, 

f a l l s  wholly wi th in  t h e  purview of t h e  Criminal Law Revision 

Committee i n  i t s  c u r r e n t  examination of  those of fences .  

1 

2 

2. While duress and necess i ty  b e a r  s i m i l a r i t i e s  i n  the 

sense  t h a t  they a r e  both intended t o  provide a defence f o r  an 
ind iv idua l ,  who would otherwise be g u i l t y  of an of fence ,  because 
p re s su re  i n  one form o r  another beyond h i s  control  is  exerted 

upon him, t h e  elements of t h e  defences are not t h e  same. 

1. Membership of t h e  Working Par ty  is  l i s t e d  a t  p. i v ,  above. 

2. See Working Paper No. 17,  Working P a r t y ' s  Pre l iminary  
Working Paper, "The F i e l d  of Enquiry", Subjects 2 1 ,  22 
and 23. 

1 



Completely sepa ra t e  treatment has , therefore  , been accorded 

t o  each of them. The Paper examines t h e  defences i n  turn t o  

determine whether they a re  requi red  i n  the  c r imina l  law, and 

i f  so i n  what terms they should be defined. In  accordance 

wi th  the  pol icy of previous Papers i n  t h i s  s e r i e s ,  comment 
and c r i t i c i s m  a r e  i n v i t e d  upon t h e s e  proposals.  

11. DURESS 

( a )  Present  law 

3. A c r i m e  is s a i d  t o  be committed under du res s  (or 

duress  pe r  minas) where the re  is a t h r e a t  of phys i ca l  harm i f  
t h e  a c t  c o n s t i t u t i n g  the  actus  r eus  of the  of fence3  be not 

done. It d i f f e r s  i n  more than one r e spec t  from necess i ty .  
The element of fo rce  with which t h e  defendant is  faced a r i s e s  

i n  a l l  cases  out  of t h e  wrongful t h r e a t s  of another  t o  i n f l i c t  
some harm i f  t h e  c r imina l  a c t  is  n o t  committed, b u t  i n  the  

case  of necess i ty  t h i s  is  not  u sua l ly  so: t h e  element of 
f o r c e  i n  the  l a t t e r  case may r e s u l t  from na tu ra l  causes. This 

d i f f e rence  po in t s  t o  a f u r t h e r  d i s t i n c t i o n  between t h e  two 

defences.  Duress may be regarded e s s e n t i a l l y  a s  a concession 

t o  human i n f i r m i t y  i n  the  f ace  of an overwhelming e v i l  - 

th rea tened  by another ;  necess i ty  normally envisages a s i tua-  

t i o n  where t h e  defendant i s  presented  w i t h  a choice  between 

doing e i t h e r  c e r t a i n  harm or  o t h e r  harm the consequences of 
which a r e  f a r  worse, and h i s  choice of the former,  therefore ,  

r ep resen t s  a course which is  moral ly  preferable .  W e  return t o  

these  d i s t i n c t i o n s  l a t e r  . 4 

3. G lanv i l l e  W i l l i a m s ,  Criminal Law (2nd ed,, 1 5 ~ 6 1 ) ~  p. 751. 
4 .  See f u r t h e r ,  paras .  15 and 25. 
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4. 
law by s t a t i n g  t h a t  "it i s  c l e a r l y  e s t ab l i shed  t h a t  duress  

provides a defence i n  a l l  offences inc lud ing  per jury  (except 

poss ib ly  t reason  o r  murder a s  a p r i n c i p a l ) "  where t h e r e  have 

been " t h r e a t s  of death o r  se r ious  personal  in jury  so t h a t  the 
commission of t h e  a l l eged  offence was no longer t h e  voluntary 

a c t  of t h e  accusedn6. This conclusion was based upon a survey 

of cases  i n  which t h e  ex is tence  of t h e  defence had been upheld 

o r  adverted t o  i n  r e l a t i o n  t o  the  commission of t r e a s o n  , 
8 9 11 malicious damage , larceny , rece iv ing  s to l en  goodslo,  arson 

and unlawful possession of ammunition . 

The most r ecen t  au thor i ty5  sums up the  Engl ish case 

7 

1 2  

5. As t o  what kind of t h r e a t s  a t  p resent  s u f f i c e  t o  c o n s t i t u t e  
t h e  defence,  we have already quoted r ecen t  au thor i ty13  which 

s p e c i f i e s  " t h r e a t s  of death or  s e r i o u s  personal  i n ju ry" .  N o  

case decides  t h a t  a t h r e a t  of i n j u r y  t o  property, as d i s t i n c t  
from in ju ry  t o  the  person, w i l l  s u f f i c e ,  and u n t i l  r ecen t ly  

it was thought t h a t  t h e  t h r e a t  had t o  be  one of immediate 

ac t ion  and not of harm a t  some t i m e  i n  t h e  future .  

6. The scope of t h e  defence i n  Engl ish law has now been 

construed more widely a s  a r e s u l t  of t h e  decis ion i n  E. v. 
Hudson and Taylor . Two g i r l s ,  of 19  and 1 7  years  of age, 1 4  

~ ~~ ~~ ~~~ ~~ ~~~ 

5. E. v. Hudson and Tavlor [1971] 2 Q.B. 202. 
6. Ibid., a t  206. 
7. Purdy (1946)  10 30. C r .  L. 182; b u t  contra  t h i s ,  o b i t e r ,  

Steane [1947] K.B. 997 ,  1005 per G o d m . C . 3 .  

8. Crutchley (1831) 5 C. & P. 133. 

9. [19631 1 W.L.R. 841. 
lo. E V. Whelan 119341 I.R. 518. 

11. Shiar tos  (unrep.) r e fe r r ed  t o  i n  Gill (n. 9 above) a t  

12.  Subramaniam V. Pub l i c  Prosecutor  [1956] 1 W.L.R. 965 (P.C.). 

13. 2. v. Hudson [1971] 2 Q.B. 202,  206. 
1 4 .  [1971] 2 Q.B. 202 ,  r e f e r r ed  t o  h e r e a f t e r  a s  Hudson. 

pp. 845-6. 

3 



w e r e  i nd ic t ed  f o r  pe r ju ry  f o r  having given f a l s e  evidence by 

n o t  i d e n t i f y i n g  a defendant a t  h i s  t r i a l  as t h e  a s s a i l a n t  

of t h e  complainant, when i n  f a c t  t hey  knew t h a t  h e  was the 

a s s a i l a n t .  They pleaded duress because of t h r e a t s  of injury 

made before  t h a t  t r i a l  and t h e  presence i n  c o u r t  during it 
of one of those who had u t t e r e d  t h e  t h r e a t s .  The Court of 
Appeal allowed t h e i r  appeal,  holding t h a t  t h e  i s s u e  of duress 

should have been l e f t  t o  t he  jury.  The cour t ' s  judgment 
(del ivered by Widgery L.J.) s t a t e d  t h a t ,  f o r  t h e  defence of 

duress  t o  ope ra t e ,  t h e  t h r e a t  must be e f f e c t i v e  a t  t h e  moinent 

when t h e  c r i m e  (i.e. here  t h e  p e r j u r y )  was committed; the 

t h r e a t  must be "present"  i n  t h a t  i t  is e f f e c t i v e  t o  "neutra- 
l i se  t h e  w i l l "  of t h e  accused a t  t h a t  t i m e .  When, however, 

t h e r e  i s  no opportuni ty  f o r  delaying t a c t i c s  a t  t h e  moment 

of dec i s ion ,  t h e  ex i s t ence  a t  t h a t  moment of t h e  r e q u i s i t e  
t h r e a t s  should s u f f i c e  t o  provide t h e  defence "even though t h e  
threatened i n j u r y  may not  follow i n s t a n t l y  bu t  a f t e r  an 

in t e rva l "15 .  

duals  threatened t o  seek po l i ce  p ro tec t ion ,  s t a t i n g  t h a t  it 

was open t o  t h e  prosecution t o  prove t h a t  t h e  defendant f a i l e d  

t o  a v a i l  himself of  an opportuni ty  reasonably open t o  him t o  

render  t h e  t h r e a t  i n e f f e c t i v e ;  i n  considering t h i s  t he  jury 
should have regard t o  t h e  defendant 's  age and circumstances, 

and t o  any r i s k s  t o  him involved i n  t h a t  course of action. 

The cour t  took t h e  view t h a t  t h e  p o l i c e  could p rov ide  e f f e c t i v e  

p r o t e c t i o n  i n  some cases ,  b u t  n o t  i n  o the r s ,  a l though,  s i n c e  
it was no t  necessary f o r  t he  d e c i s i o n ,  t h i s  p o i n t  w a s  not f u l l y  

explored. 

The cour t  a l s o  r e f e r r e d  t o  the du ty  o f  indivi-  

7 .  Before consider ing proposals  f o r  reform of the e x i s t i n g  

l a w  w e  draw a t t e n t i o n  b r i e f l y  t o  t h e  provis ions of ce r t a in  

Codes. Sect ion 23 of t h e  Engl ish d r a f t  Codel' permit ted compul- 
s i o n  (i.e. t h r e a t  of death o r  gr ievous bodily harm) as a defence 

15. Ibid., p. 207.  
16.  Appendix t o  t h e  Report of t h e  Criminal Code B i l l  Commission, 

(1879) C. 2345. 
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t o  any charge o the r  than t h a t  of t r eason ,  murder, p i r a c y ,  

of fences  deemed t o  be  p i racy ,  a t tempt ing  t o  murder, a s s i s t i n g  

i n  rape,  f o r c i b l e  abduction, robbery, causing gr ievous  bodily 

harm and arson. The inf luence  of  t h a t  d r a f t  Code i s  evident 

i n  t h e  Canadian and New Zealand c r imina l  Codes17. 

t h e  Indian Penal Codel' allows t h e  t h r e a t  of death t o  excuse 

any c r i m e  except murder and offences aga ins t  t he  s ta te  punish- 

able with death. The common law i n  t h e  U.S.A. permi ts  duress 
a s  a defence t o  a charge of any crime except  murder, b u t  t h i s  

except ion is not  t o  be found i n  t h e  Model Penal Codel'. 
c u l a r  provis ions  of  t hese  Codes a r e  considered i n  more d e t a i l  

a t  t h e  appropr ia te  p lace  he rea f t e r .  

By cont ras t  

Par t i -  

(b)  Should the  defence of duress be  re ta ined?  

8. It is  necessary t o  consider  whether duress should be a 
defence a t  a l l ,  a s  d i s t i n c t  from a reason  f o r  reducing any 
penal ty  which might otherwise be appropr ia te ,  because t h i s  

view has been canvassed a s  a r e s u l t  of  t h e  poss ib le  width of 

t h e  defence following t h e  dec is ion  i n  Hudson . There seem t o  

be  two reasons f o r  suggest ing t h a t  du res s  should n o t  be a 

defence a t  a l l ,  one ju r i sp ruden t i a l ,  t h e  o ther  moral. In the 
first p lace ,  it may be s a i d ,  i n  our  view co r rec t ly ,  t h a t  duress 

does not  negat ive mens rea21; t h e  defendants  i n  Hudson intended 

t o  commit per jury ,  although they d i d  so unwill ingly,  and the  

t h r e a t s  d id  not  t u r n  t h e i r  "voluntary" a c t s  i n t o  "involuntary" 
ones. Since mens r e a  w a s  p resent ,  would it not be  p re fe rab le  

t o  r e f l e c t  t h e  f a c t  by a f ind ing  of g u i l t  and a reduct ion  i n  

20 

penal ty? This w a s  t h e  view taken by Stephen i n  his History of 

t h e  Criminal Law22 and is t h e  more persuas ive  now that  the  

17. Appendix, pp. 54 and 55. 
18. Appendix, p. 57. 

19.  Appendix, p. 59. 

20. [1971] 2 Q.B. 202; s ee  Goodhart (1971)  87 L.Q.R.  300 and 

21. G lanv i l l e  W i l l i a m s ,  Criminal Law (2nd ed., 1 9 6 1 ) ,  p. 751. 
(1971) 1 2 1  N.L.J. 909. 

22. Vol. 11, Pp. 107-8. 
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c o u r t s  have an extremely wide d i s c r e t i o n  t o  o rde r  an absolute 

o r  cond i t iona l  discharge upon convict ion.  When such an order 

i s  made, t h e  convict ion is deemed n o t  t o  be one for  any pur- 

pose o t h e r  than t h a t  of t h e  proceedings i n  which t h e  order  
i s  made, o r ,  i n  t h e  case of a c o n d i t i o n a l  discharge,  any pro- 

ceedings brought f o r  breach of t h a t  condi t ion 23 

9. There i s  more than one answer t o  these content ions.  
If the defendant 's  a c t i o n  was motivated by the t h r e a t  of over- 

whelming harm t o  him (however t h a t  harm may be de f ined )  it 
would, it seems t o  us ,  be un jus t  t o  record a conv ic t ion  against  

him a t  a l l ;  and, i f  t h i s  be t h e  case, t h e  quest ion of duress 
is n o t  a p t  t o  be explored i n  m i t i g a t i o n  by the judge i n  deliver- 
i n g  sentence b u t  should be a m a t t e r  t o  be taken i n t o  consider- 
a t i o n  by t h e  jury.  Furthermore, t h e  power t o  g r a n t  a discharge 

i s  e n t i r e l y  a m a t t e r  w i th in  the  d i s c r e t i o n  of t h e  cour t s ;  were 
t h e r e  t o  be no g e n e r a l  defence of du res s ,  even i f  a defendant 
s a t i s f i e d  t h e  c o u r t  t h a t  he acted under duress2', there could 

be  no c e r t a i n t y  that  t h e  court  would g r a n t  a discharge.  I t  
is our  p rov i s iona l  view that t h e s e  considerat ions outweigh the  

argument t h a t  t h e  d i s c r e t i o n  of t h e  c o u r t  i n  r ega rd  t o  penal- 

t ies  e l imina te s  the necess i ty  f o r  a gene ra l  defence. 

10. Another argument advanced a g a i n s t  provis ion of  the 

defence i s  t h a t  it is no t  poss ib l e  to regard defendants  i n  

cases of duress as morally blameless and, t he re fo re ,  t h a t  a 

defence can never be t h e  appropr i a t e  remedy f o r  the duress 
s i t u a t i o n .  For example, i n  a Hudson s i t u a t i o n ,  it may be 

argued that t h e  defendants,  i n  o r d e r  t o  p ro tec t  themselves 

from s e r i o u s  a t t a c k s ,  commit p e r j u r y  with the  p o s s i b l e  r e s u l t  
t h a t  a dangerous man i s  set f r e e  t o  commit o the r  c r i m e s ;  and 

that i s  a r e s u l t  from which t h e  defendants  ought n o t  t o  be 

absolved. This i s  a t enab le  view, and it may be t h a t  the 

23. Criminal J u s t i c e  A c t  1948, s. 1 2 ( 1 ) .  

24. Under t h e  p r e s e n t  law it is f o r  the prosecut ion t o  negative 
duress  where t h e r e  i s  s u f f i c i e n t  evidence t o  raise the 
i s sue :  see para .  27. 
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s i t u a t i o n  i n  Hudson i s  one which r equ i r e s  spec ia l  consider- 

a t i ~ n ~ ~ .  Nevertheless ,  t he re  a re ,  i n  our  view, o t h e r  cases 

where t h e  provis ion of t h e  defence is i n  j u s t i c e  des i r ab le ;  
and t h e  present  argument is, the re fo re ,  one of which account 

must be taken i n  formulating the  l i m i t s  of the defence,  and 
ought no t  t o  be regarded as  a f f e c t i n g  the  v a l i d i t y  of the 

defence i t s e l f .  

(c) Proposals f o r  a rev ised  defence of  duress 

(i) Should t h e  t h r e a t  be ob jec t ive  o r  sub jec t ive  
i n  charac te r?  

11. The first problem f o r  cons idera t ion  is  whether the 

t h r e a t  which is a necessary element of duress26 is t o  be 
t e s t e d  by i ts  e f f ec t iveness  i n  r e l a t i o i  t o  t h e  p a r t i c u l a r  

defendant or i n  r e l a t i o n  t o  the  reasonable  man, t h a t  is, 
whether t he  test  should be sub jec t ive  o r  ob jec t ive  i n  character. 

D i f f e r ing  requirements a r e  t o  be found i n  the prese-nt law i n  
England and i n  t h e  var ious Codes. The court  i n  Hudson 

regarded the  necessary t h r e a t  a s  one present  " in  t h e  sense 

t h a t  it is e f f e c t i v e  t o  n e u t r a l i s e  t h e  w i l l  of t h e  accused" 
a t  t h e  t i m e .  Some Commonwealth Codes28 pose t h e  test  " i f  h e  
[the accused] be l i eves  t h a t  the  t h r e a t s  w i l l  be c a r r i e d  out." 

29 By con t r a s t ,  t h e  American Law I n s t i t u t e ' s  Model Penal  Code 

r e f e r s  t o  " the  use o f ,  o r  a t h r e a t  t o  use,  unlawful force  ... 
which a person of reasonable  firmness i n  h i s  s i t u a t i o n  would 

have been unable t o  resist". The Indian  Penal Code3', again, 

r e f e r s  t o  t h r e a t s  which "reasonably cause" the  apprehension of 

dea th  t o  t h e  person threatened.  

27 

25. The d i f f i c u l t i e s  r a i sed  by Hudson [1971] 2 Q.B. 202  are  

26. The na ture  of t h e  t h r e a t  is d iscussed  a t  para. 1 4  e t  seq. 

27. [1971] 2 Q.B. 202,  204 ,  emphasis added. 

28. Appendix, pp. 5 4  and 55. 
29. Sect. 2 .09(1) ,  s ee  Appendix p. 59. 

30. Appendix, p. 57. 

considered f u r t h e r  below; w r a s .  19-21. 
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1 2 .  By way of preliminary observat ion,  w e  make t h e  point 

t h a t ,  i n  our view, the  defence of duress  should be  framed t o  
r e f l e c t  t he  opinion t h a t  it excuses t h e  actus r e u s ,  t h a t  i s ,  
because of t he  t h r e a t s ,  t he  defendant i s  not t o  b e a r  criminal 

r e s p o n s i b i l i t y  f o r  doing the  p r o h i b i t e d  act .  Although the 
defendant may a c t  a s  he d id  through f e a r ,  he does,  unl ike the 
automaton, i n t end  t o  do as  he did;  a s  w e  have po in ted  out i n  

regard t o  Hudson, t h e  defendants t h e r e  intended t o  commit per-  
j u ry ,  and had t h e  choice of no t  doing s o , a l b e i t  e t  t h e  cost  
of poss ib l e  r e p r i s a l .  Since t h e i r  minds must be taken t o  have 

accompanied t h e i r  a c t i o n  i n  committing per jury,  it i s  d i f f i c u l t  
t o  maintain t h a t  they d id  not  have t h e  r e q u i s i t e  mens rea. 

The a l t e r n a t i v e  view i s  t h a t  duress  has the e f f e c t  of negativing 

t h e  mental element, bu t  w e  have i n d i c a t e d  above'' tinat w e  do 
n o t  agree with an ana lys i s  of t h e  du res s  s i t u a t i o n  on t h a t  
b a s i s .  It must be  poihted out ,  however, t h a t  t h e  Court of 
Appeal i n  Hudson seems i n  some degree t o  have accepted t h i s  

l a t te r  view i n  r e f e r r i n g  t o  t h e  defendants '  w i l l  b e ing  

"destroyed"32 o r  " n e ~ t r a l i s e d " ~ ~ ,  b u t  w e  be l i eve  t h a t  some of 
t h e  d i f f i c u l t i e s  which w e  have found i n  consider ing t h a t  dec i s ion  
may be el iminated i f  t h e  use of such terms i s  avoided i n  de f in ing  

the elements of duress  f o r  t h e  f u t u r e .  

0 

13. J u s t  a s  w e  consider t h a t  du res s  does n o t  negat ive 

9, so w e  p rov i s iona l ly  take t h e  view t h a t  t h e  ex i s t ence  of 
t h e  t h r e a t  must be  t e s t e d  by r e f e r e n c e  t o  the defendant 's  

b e l i e f ;  pu t  s h o r t l y ,  i f  he knows what he i s  doing, t h e  cause of 
h i s  doing it should a l s o  be t e s t e d  by reference t o  h i s  own b e l i e f .  
This  means u l t i m a t e l y  (and subject to considerat ion of the o t h e r  

problems of d e f i n i t i o n )  t h a t  t h e  genuineness of h i s  b e l i e f  w i l l  
b e  a matter upon which the ju ry  w i l l  be d i r ec t ed  t o  decide 

having regard t o  t h e  circumstances of  t h e  case. It may be t h a t  
i n  c e r t a i n  s i t u a t i o n s  a reasonable man would realise t h a t  a 

31. See para. 8. 
32. [1971] 2 Q.B. 202,  207. 
3 3 .  Ibid., p. 206. 
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t h r e a t  t o  h i s  l i f e  by another was no t  t o  be taken se r ious ly  

and would not ,  t he re fo re ,  j u s t i f y  him a s  ac t ing  under duress. 

On t h e  o ther  hand t h e  ind iv idua l  circumstances of every case 

and t h e  reac t ions  of a p a r t i c u l a r  i nd iv idua l  t o  those  circum- 
s t ances  cannot a l l  be foreseen, and they may be such t h a t  the 

s tandard  of t he  reasonable  man is  impossible t o  apply.  Of 

course,  an element of ob jec t iv i ty  is suppl ied by t h e  kind of 
t h r e a t  required t o  j u s t i f y  r a i s i n g  t h e  defence, a mat te r  with 

which w e  dea l  i n  t h e  following paragraphs.  But i n  regard t o  
t h e  ex is tence  of t h e  t h r e a t ,  it s e e m s  t o  us t h a t  a test of 

reasonableness,  however framed, would serve  only t o  penal ise  

those  of less than average understanding o r  judgment and, 

poss ib ly ,  would be less easy f o r  a j u r y  t o  understand having 
regard  t o  ind iv idua l  circumstances. 

(ii) What kind of t h rea t ?  

14. A t  p resent  i n  English law it i s  c e r t a i n  only  t h a t  t h r e a t s  

t o  t h e  l i f e  of t he  defendant o r  (poss ib ly)  of s e r i o u s  personal 

i n j u r y  t o  him supply a defence and then  only i n  cases  other than 
murder. To t h i s  l a s t  exception some Commonwealth codes add 

many others34.  

o the r s ,  t h r e a t s  t o  property o r  t h r e a t s  of economic l o s s ,  such 

a s  l o s s  of employment, could ever  s u f f i c e  for  duress  has not been 

decided i n  t h i s  country.  

Whether t h r e a t s  of l o s s  of l i f e  o r  i n ju ry  t o  

15. 
present  be j u s t i f i e d  i n  cases where t h e  defendant is  faced by 

t h e  t h r e a t  of overwhelming harm ( t h a t  i s  death o r  s e r ious  bodily 

i n j u r y )  by another  i f  t he  defendant f a i l s  t o  take  a par t i cu la r  

course of ac t ion  and w e  have cha rac t e r i s ed  the  defence as a 

concession t o  human weakness. The defendant is permi t ted  t o  

r a i s e  it because, un less  punishment is  regarded a s  purely 

r e t r i b u t i v e ,  t h e  imposi t ion of p e n a l t i e s  upon him f o r  the pa r t i -  

c u l a r  course of conduct he has followed i n  h i s  s i t u a t i o n  would 

W e  have ind ica ted35 t h a t  duress  a s  a defence may a t  

34. See Appendix, pp. 54 and 55. 

35. See para. 3. 
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be va lue le s s .  Furthermore, t he  law r e t a i n s  the  r i g h t  t o  prose- 

c u t e  t h e  ind iv idua l  responsible  f o r  causing the  harm. To t a k e  
a simple example, A orde r s  D a t  t h e  p o i n t  of a gun t o  tel.ep1ione 
B t o  l u r e  him t o  a t r a p  which D knows w i l l  r e s u l t  i n  i n ju ry  t o  
B a t  t h e  hands of A o r  C. I f  D i s  charged with a i d i n g  and 

a b e t t i n g  t h e  a s s a u l t  upon U ,  he rhay plead duress bo th  because 

h e  cannot be expected t o  s u f f e r  h i s  own death and becau.se A 

and C a r e  those who are most r e spons ib l e  f o r  t h e  i n j u r y .  

1 6 .  W e  have indicated36 t h a t  s i t u a t i o n s  of n e c e s s i t y  f re-  
quent ly  p re sen t  an ind iv idua l  with a choice of t h e  a r e a t e r  or  
lesser e v i l  and w e  d i scuss  the  imp l i ca t ions  of t h i s  below i n  
the p a r t  of t h i s  Paper deal ing wi th  t h a t  defence . 
W e  have considered whether a defence of duress could be  framed 

i n  terms of t h e  balancing of one harm aga ins t  ano the r ,  per- 

m i t t i n g  it t o  be r a i s e d  only when t h e  harm t o  be i n f l i c t e d  
npon t h e  defendants is g r e a t e r  t han  t h e  harm which h e  5,s 

obl-iged t o  do. For var ious reasons,  however, w e  r e g a r d  t h i s  
AS impract icable .  I n  the f i r s t  p l a c e ,  i f  the defence w e r e  so 
framed it would fol low t h a t  where the defendant, t o  save h i s  

own l i f e ,  imper i l l ed  t h e  l i v e s  of more than one o t h e r  person, 
t h e  defence would be unavailable.  For example i f ,  i n  the . 

i l l u s t r a t i o n  given i n  t h e  l a s t  paragraph, D was f o r c e d  by 

threats of i n j u r y  t o  himself t o  l u r e  E and E knowing t h a t  they 

a r e  c e r t a i n  t o  have i n j u r i e s  i n f l i c t e d  upon them, then  on a 

test involving t h e  balance of harms, D would have no de feme  

t o  a charge of a i d i n g  and a b e t t i n g  the i n f l i c t i o n  of those 

i n j u r i e s .  If, however, as w e  b e l i e v e ,  t h e  defence i s  given 
because D cannot be  expected t o  endure i n j u r y  i n  t h e s e  circum- 

s t a n c e s ,  it i s  immater ia l  t h a t  h i s  a c t i o n  r e s u l t s  i n  in ju ry  
t o  s e v e r a l  o the r s ,  and imposit ion of a penalty upon him would 

be  equa l ly  without purpose. Secondly, a t e s t  i nvo lv ing  the 

concept of balance of h a m s  cannot, it seems t o  us, operate  

s a t i s f a c t o r i l y  where t h e  offences involved a re  of  an e n t i r e l y  

37 

36. See para.  3. 

37. See para.  4 2  e t  seq. . 
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d i f f e r e n t  character .  There is, f o r  example, no s e n s i b l e  means 

of weighing a t h r e a t  of severe i n j u r y  t o  the person aga ins t  
an enforced d i s c l o s u r e  of information contrary t o  t h e  O f f i c i a l  

Sec re t s  A c t  which might lead t o  a danger t o  n a t i o n a l  securi ty .  
Our p rov i s iona l  conclusion i s ,  t h e r e f o r e ,  t h a t  i n  de f in ing  the  

kind of t h r e a t s  which a r e  the  subject of duress,  it must be 
borne i n  mind t h a t  t h e  bas i c  j u s t i f i c a t i o n  of t h e  defence is  
t h a t  it is  a concession t o  human i n f i r m i t y  i n  s i t u a t i o n s  of 

extreme p e r i l .  

17. This conclusion leads us t o  t ake  the p rov i s iona l  view 

t h a t  duress  ought f o r  t h e  f u t u r e  t o  be  ava i l ab le  only i n  cases 
where t h e  t h r e a t  i s  a t h r e a t  of  dea th  o r  of s e r i o u s  injury.  
Threats  of i n j u r y  t o  property ought, w e  think, t o  be excluded. 

The i r  i nc lus ion  would necessa r i ly  l e a d  t o  some e x t e n t  t o  
examination i n  p a r t i c u l a r  cases of  t h e  question of  balancing 

one harm aga ins t  another  - of whether,  f o r  example, threatened 
i n j u r y  t o  property,  however g rea t , cou ld  excuse t h e  i n f l i c t i o n  of 

some bodi ly  i n j u r y  by t h e  defendant. It might be  poss ib l e  t o  

circumvent t h i s  d i f f i c u l t y  by excluding the  defence i n  such 
s i t u a t i o n s  except i n  cases  where t h e  defendant 's  conduct did 
n o t  involve i n j u r y  t o  t h e  person. But w e  take the provis ional  

view t h a t  t hese  cases should be d e a l t  with,  so f a r  as necessary, 

by o t h e r  means, such as the  defence of necessi ty  which w e  
d i s c u s s  i n  P a r t  I11 of t h i s  Paper3'. W e  a r e  f o r t i f i e d  i n  our 

p rov i s iona l  conclusion by the  f a c t  t h a t  defences of duress i n  

a l l  the Codes which w e  have examined3' a r e  confined i n  the way 

which w e  propose and t h a t  most, i f  n o t  a l l ,  r epor t ed  cases dea l  

with t h r e a t s  of death o r  s e r ious  pe r sona l  injury.  

38. See para. 42.  

39. See Appendix; o t h e r  Commonwealth codes based upon 
t h e  d r a f t  Code of 1879 a r e  d r a f t e d  i n  s i m i l a r  terms. 
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(iii) Against  whom must t h e  t h r e a t  be d i r e c t e d ?  

18. Another problem i n  de f in ing  t h e  type of t h r e a t  required 

f o r  t h e  defence t o  be success fu l ly  r a i s e d  i s  whether it must 

be of harm t o  t h e  defendant himself o r  t o  a de f ined  c l a s s  of 
people ( f o r  example, t h e  defendant 's  r e l a t i v e s ) ,  o r  whether a 

t h r e a t  of harm t o  anyone may s u f f i c e .  The f i r s t  l i m i t a t i o n  i s  
adopted by the  Indian Penal Code4', t h e  second by t h e  German 
Penal  Code4'; some Codes based upon t h e  d r a f t  Code of 1879 
l e a v e  t h e  ques t ion  open42, bu t  have been i n t e r p r e t e d  t o  inclnde 

t h r e a t s  t o  persons o t h e r  than t h e  defendant43. 
o t h e r s  s p e c i f i c a l l y  include t h r e a t s  t o  anyone . Provis ional ly ,  
we consider  t h a t  no l i m i t a t i o n  should be placed upon the  persons 

a g a i n s t  whom t h e  t h r e a t  may be made. Obviously, a t h r e a t  of 

imminent death,  f o r  example, t o  t h e  defendant 's  w i f e  o r  chi ldren 
ought t o  s u f f i c e  f o r  t h e  defience; b u t  it i s  no t ,  i n  our  view, 
p o s s i b l e  t o  maintain with confidence t h a t  it shcu ld  n o t  apply 
a l s o  i n  t h e  case of t h r e a t s  t o  a f r i e n d  of t he  defendant o r ,  

indeed, t o  someone he does not  know. N o  r a t i o n a l  dividing l i n e  

is d i s c e r n i b l e  i n  t h i s  context.  

F i n a l l y ,  yet  
4 4  

( i v )  How imminent must the t h r e a t  be? 

19. 

1879 do no t  answer t h e  quest ion whether,  €or t h e  defence t o  be  

ope ra t ive ,  t h e  defendant must b e l i e v e  t h a t  t h e  th rea t ened  
i n j u r y  w i l l  fol low immediately upon h i s  r e f u s a l  to comply. The 

Indian Penal Code, on t h e  o the r  hand45, requires  apprehension of 

The Commonwealth Codes based upon the d r a f t  Code of 

40. Appendix, p. 57. 
41. Appendix, p. 62. 

42. Appendix, pp.54-55. 

43. E.g. E. v. Harley and Murray E19671 V.R. 526 where D ' s  

44.  See Aus t r a l i an  Draf t  Code and Model Penal Code, Appendix, 

45. Appendix, p. 57. 

wife was i n  t h e  custody of t h e  th rea t ene r s .  

pp. 58 and 59. 
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" ins t an t "  death and t h e  German Penal  Code46 "a t h r e a t  en ta i l -  

i ng  an immediate and otherwise n o t  a v e r t i b l e  danger".  Until 

r ecen t ly ,  it was thought t h a t  i n  Engl ish law t h e  defence 

requi red  a t h r e a t  of a s imi l a r  degree of imminence, but ,  as w e  
have ind ica ted ,  Hudson47 
defence "even though t h e  threa tened  in ju ry  may n o t  follow 
i n s t a n t l y  but  a f t e r  an in te rva l"48  , provided, of course,  t h a t  
the t h r e a t  has been operat ive on t h e  mind of t h e  accused. 

The decis ion has been followed i n  New South Wales . 

extended t h e  law by permi t t ing  t h e  

49 

20. The extension of t he  ambit of t he  defence i n  t h i s  way 
has c e r t a i n  obvious a t t r a c t i o n s .  I f  , as  we have suggested, 

t h e  ex is tence  of t h e  t h r e a t  is t o  be  t e s t e d  by re ference  t o  

t h e  defendant 's  b e l i e f ,  t he  t h r e a t  does not become any the 

less r e a l  i f  it is t o  be executed a t  some t i m e  i n  the future;  
furthermore,  t h e r e  a r e  ce r t a in  cases  - and Subramaniam , 
c i t e d  by the  Court of Appeal i n  Hudson, is one - where pro- 

v i s ion  of t he  extended defence may seem i n  j u s t i c e  desirable .  
On grounds of pub l i c  pol icy,  however, it i s  arguable  t h a t  a t  

any r a t e  where t h e  t h r e a t  i s  made aga ins t  the defendant  him- 

s e l f ,  t h i s  extension of duress is  undesirable.  I n  pa r t i cu la r ,  
it seems t o  us t h a t  a defence of duress  is inappropr ia te  where 
t h e r e  i s  ample opportuni ty  t o  seek pro tec t ion  between the t i m e  
when the  t h r e a t  was made and t h e  t i m e  when the  defendant 

be l i eves  it w i l l  be executed. W e  recognise  t h a t  e f f e c t i v e  
p ro tec t ion  may not  be continuously ava i lab le ;  y e t  it seems t o  

us t h a t  a defendant sub jec t  t o  t h i s  kind of t h r e a t  must always 

be under a duty a t  l e a s t  t o  seek t h a t  pro tec t ion  i n  order  t o  

reduce the  p o s s i b i l i t y  of its execut ion and f a i l u r e  t o  do so 
through f e a r  of t h e  consequences ought properly t o  b e  a f ac to r  

5 0  

46. Appendix, p. 62. 

47. 119711 2 Q.B. 202 ,  following t h e  Privy Council  decision 
i n  Subramaniam [1956] 1 W.L.R. 965: see para .  6. 

48. Ibid., p. 207. 

49. 5 v. Williamson [1972] 2 N.S.W.L.R. 281. 

50. Subramaniam v. Publ ic  Prosecutor  [1956] 1 W.L.R. 965 (P.C.) ; 
on a charge of possession of ammunition held t h a t  D ' s  
evidence t h a t  he had been a c t i n g  f o r  a month under duress 
exer ted by Malayan t e r r o r i s t s  who "could have returned a t  
any t i m e "  should have been admitted.  
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i n  mi t iga t ion  r a t h e r  than a complete defence. This  s i t u a t i o n  

a r i s e s  acutely i n  cases  of pe r ju ry ;  t h e  ac tua l  execut ion of 
t h r e a t s  made t o  witnesses  has been known t o  occur  some years 

a f t e r  they have given t h e i r  evidence. Where a person commits 
pe r ju ry  knowing of such a p o s s i b i l i t y ,  and with t h e  knowledge 

that p o l i c e  p r o t e c t i o n  cannot e f f e c t i v e l y  be given continu- 
ous ly  throughout such a per iod,  w e  t ake  the p rov i s iona l  view 
t h a t  pub l i c  po l i cy  r equ i r e s  t h i s  t o  be r e f l e c t e d  i n  sentenc- 

irig r a t h e r  than i n  allowing a defence i n  these circumstances. 

Furthermore, pe r ju ry  i s  not  t h e  on ly  context i n  which the 
problem may a r i s e ;  where, f o r  example, t h e  defendant has been 

i n s t r u c t e d  t o  l eave  a fused bomb i n  a busy p l ace  under t h r e a t  
of being sho t  a t  some t i m e  i n  the f u t u r e  i f  he f a i l s  t o  do so, 
he c l e a r l y  has an opportunity t o  seek  p ro tec t ion ,  and such 
p res su re  upon him should not provide complete exoneration. 
But i f  t h e  defendant so acted i n  t h e  b e l i e f  t h a t  h e  was under 

s u r v e i l l a n c e  by a s n i p e r  reaCiy t o  shoot  him i f  h e  disobeyed, 
t hen  it i s ,  i n  ou r  view, r i g h t  i n  p r i n c i p l e  t h a t  t h e  defence 

should be ava i l ab le .  These examples suggest t h a t  t h e  defence 

should be a v a i l a b l e  where the  t h r e a t  is  of immediate harm o r  

where, although t h e  t h r e a t  w a s  n o t  of immediate harm, the 

person threatened had no reasonable  opportunity o f  obtaining 
p ro tec t ion .  . 

21.  There a r e  o the r ,  connected, considerat ions which lead u s  

tothesame conclusion, a r i s i n g  aga in  i n  the con tex t  of perjury.  
It seems t o  us t h a t  t h e  a b i l i t y  of  t h e  courts  t o  funct ion 

p rope r ly  i s  a f a c t o r  of major importance, and f o r  t h a t  purpose 

t h e  cour t  is  empowered t o  subpoena witnesses t o  a t t e n d  court ,  

t o  commit f o r  contempt i n  the  even t  of f a i l u r e  t o  do so  and 
t o  punish witnesses  f o r  per jury i f  f a l s e  evidence is given. 

While i t  may be questioned whether t h e  exis tence of these 
sanc t ions  induces more ind iv idua l s  a c t u a l l y  t o  g i v e  t r u t h f u l  

evidence than they would otherwise do, it would, i n  our view, 
s e e m  s t r ange  i f  t h i s  panoply of powers could be rendered 

i n e f f e c t i v e  simply because of t h e  ex i s t ence  of a counter- threat  

of f u t u r e  harm. These cons ide ra t ions ,  however, would not a r i s e  
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i f  t h e  defence of duress  were l i m i t e d  t o  t h r e a t s  of  immediate 

death or s e r i o u s  i n j u r y  o r  t h r e a t s  of this kind which the 

defendant has  no means of ave r t ing  through a reasonable  oppor- 

t u n i t y  of seeking p ro tec t ion ,  whether from the  p o l i c e  or  else- 
where. Indeed, a defence so l i m i t e d  would i n  p r a c t i c e  nearly 

always exclude du res s  being pI eaded i n  cases of  p e r j u r y  because 
t h e  p o s s i b i l i t y  of preventing t h e  execution of t h r e a t s  would 

be  p re sen t  i n  a l l  cases save where t h e  ind iv idua l  making t h e  
t h r e a t  i s  present  i n  cour t ,  is seen by t h e  defendant  as  he is 
about t o  give h i s  evidence, and is bel ieved by t h e  defendant 
t o  be armed with a l e t h a l  weapon which he i s  prepared t o  use 
i f  t h a t  evidence i s  given. 

22 .  P rov i s iona l ly ,  w e  take t h e  view t h a t  t h e  word "immediate" 
i n  t h i s  a n t e x t  i s  n o t  i n  need of d e f i n i t i o n .  Where t h e  t h r e a t  

in quest ion is  d i r e c t e d  aga ins t  the defendant t h e r e  seems to us 
t o  be no d i f f i c u l t y  i n  understanding i ts  meaning; and, as  the 
preceding paragraph has  ind ica t ed ,  t h e  q u a l i f i c a t i o n  of the 

threat by the  requirement of immediacy o r  of t h e  absence of rea- 
sonable  opportunity t o  seek p r o t e c t i o n  w i l l  exclude ce r t a in  c a s e s  

which a r e  a t  p r e s e n t  within t h e  ambit of the defence.  

23. Sorcewhat d i f f e r e n t  consi a e r a t i o n s  a r i s e  when the 

t h r e a t  i s  d i r e c t e d  towards another,  fox exanple i n  cases where 

t h e  t h r e a t  i s  a g a i n s t a  hostage h e l d  capt ive,  t o  which we r e f e r r e d  

i n  paragraph 18. There, it seems t o  us t h a t  t h e r e  is  no 

n e c e s s i t y  f o r  a tes t  of immediacy. I n  such a case  t h e  most 

important  cons ide ra t ion  f o r  t h e  defendant i s  c l e a r l y  not t h a t  

of immediate death t o  t h e  hostage or  t h e  lack of reasonable 
opportuni ty  t o  a v e r t  t h e  t h r e a t  of death o r  i n j u r y  t o  t h e  

hostage by seeking p ro tec t ion  f o r  him, bu t  the f a c t  t h a t  the 

dea th  o r  i n j u r y  is avoidable only by t h e  defendant committing 

t h e  offence with which he is  charged . Indeed, t h e  f a c t  t h a t  

t h e  execution of t h e  t h r e a t  t o  t h e  kidnapped w i f e  of a defen- 

dant  i s  i n e v i t a b l e ,  a l b e i t  delayed f o r  a l imi t ed  pe r iod ,  may 

make t h e  pressure upon him the  more d i f f i c u l t  t o  resist. Our 

p rov i s iona l  view is ,  the re fo re ,  t h a t  i n  t h i s  l a t t e r  context 

J 

51 

51. See E. v. Ea r l ey  and Murra E19671 V.R. 526 
quoted i n  Hudson [1971] 2 5.B. 202 ,  207. 
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t h e  r e l evan t  tes t  i s  whether the t h r e a t  i s  one t h e  execution 

of which i s  avoidable only by compliance with t h e  demand made 

of t h e  defendant. 

(v)  Should t h e r e  be any l i m i t a t i o n s  upon t h e  defence? 

24 .  The l i m i t a t i o n s  d e a l t  with i n  t h e  following paragraphs 
concern p a r t i c u l a r  offences t o  which it might be thought t h a t  

t h e  defence of du res s  should no t  apply on account of  t h e i r  
g r a v i t y  o r  f o r  o t h e r  reasons of po l i cy .  As w e  have mentioned 

Codes based upon t h e  d r a f t  Code of  1879 have a f a i r l y  large 

number of such l i m i t a t i o n s ,  although t h e  Model Pena l  Code 
con ta ins  no except ion of t h i s  cha rac t e r .  

52 , 

25. W e  b e l i e v e  t h a t  t he  d e s i r a b i l i t y  o r  otherwise of 

p l ac ing  express  l i m i t a t i o n  on a defence of duress  depends upon 

the way i n  which t h e  defence i s  def ined.  It seems t o  us t h a t ,  
w e r e  t h e  defence t o  be so  broadly de f ined  as  t o  i n c l u d e  s i tua-  
t i o n s  where t h e  p o s s i b i l i t y  of s eek ing  po l i ce  p r o t e c t i o n  
e x i s t e d  i n  the  even t  of t he  defendant 's  non-compliance with 

t h e  t h r e a t ,  then its a v a i l a b i l i t y  i n  t h e  case of s o m e  very 

s e r i o u s  offences might no t  be j u s t i f i e d .  Where, however, as 
w e  have proposed, t h e  t h r e a t  i s  one of immediate dea th  or 
s e r i o u s  bodi ly  i n j u r y ,  o r  of death o r  i n ju ry  where t h e r e  is no 

reasonable opportuni ty  of seeking p ro tec t ion ,  w e  t h i n k  t h a t  no 

s o c i a l  purpose would be served i n  excluding t h e  p o s s i b i l i t y  

of r a i s i n g  the  defence even where t h e  defendant h a s  committed 

murder o r  some s e r i o u s  injury.  I t  i s  t r u e  t h a t  a t  present  t h e  

law makes a p o s s i b l e  exception i n  cases  where t h e  defendant 
has  committed t r e a s o n  o r  murder as a p r inc ipa l  . And Black- 

s t o n e  remarked t h a t  a man under du res s  "ought r a t h e r  t o  die  

himself than escape by t h e  

53 

murder of  an innocent"54. But t h e  

52. See para. 7. 

53. See Hudson [1971] 2 Q.B. 202;  and see para. 4 above. 

54. Commentaries, i v .  30. See gene ra l ly  Smith and Hogan, 
Criminal Law (3rd ed., 1973),  p. 166. 
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whole b a s i s  ~f i3.e dececce, ae we concaivc it, 5 s  i ts  recog- 

n i t i o n  of t he  i n f i r m i t y  of human na tu re ,  the imposs ib i l i t y  of 
r equ i r ing  ordinary people t o  r e a c t  i n  t h e  manner suggested by 
Blackstone, and consequently t h e  f u t i l i t y  o f  imposinq pensl- 

t ies  i n  the  circumstances.  Thus, we have drawn a t t e n t i o n  i n  

paragraph 20 t o  one case where t h e  defendant might cause death 

o r  s e r ious  i n j u r y  bu t  where it seems t o  us r i g h t  i n  pr inc ip le  
t h a t  t h e  defence might properly be  pleaded, t h a t  is, where 

t h e  defendant has l a i d  a fused bomb i n  a busy thoroughfare i n  

t h e  b e l i e f  t h a t  he i s  covered by t h e  s n i p e r ' s  r i f l e  i n  the  
event  of h i s  f a i l u r e  to do so. Our provis iona l  conclusion is, 
the re fo re ,  t h a t  on t h e  assumption t h a t  duress con ta ins  the 

elEments which w e  have propcaed i n  t h e  preceding pagesc no 
express  l i m i t a t i o n  should be placed upon i t s  a v e l l a b i l i t y  even 

where the  defendant i s  charged wi th  murder o r  o t h e r  ser ious 

offences.  

26 L Another kind of l i m i t a t i o n  t o  be found i n  s u m e  Co.mon- 

weaith Codes5' provides  t h a t  t he  defence s h a l i  be avzi lab le  

only i f  t he  defendarrt i s  not a. par ty  t o  an a s soc ja t ion  o r  
conspiracy whereby he i s  sub jec t  t o  compulsion. This  means, 

i n  e f f e c t ,  t h a t  i f  t he  r i s k  ~f duress  beinq exe r t ed  against  
him was vo lun ta r i iy  accepted i n  consequence of h i s  joining;  

f o r  example, a group o r  a s soc ia t ion  committed t o  violence,  the 
defence w i l l  not be ava i l ab le  i f  he i s  obliged t o  p a r t i c i p a t e  
i n  c r imina l  a c t i v i t y .  It may be t h a t  t h i s  provis ion  i s  scarce ly  

necessary,  f o r  the defendant n i g h t  w e l l  i n  any even t  be gu i l ty  

of conspiracy t o  commit the  r e l e v a n t  offence, But where the 
defendant may be l i a b l e  f o r  conspiracy,  it may be thought 

cont ra ry  t o  t h e  i n t e r e s t s  of pub l i c  po l icy  t h a t  he  should be 

permit ted t o  r a i s e  t h e  defence of duress  t o  a charge of comit- 

t i n g  o r  p a r t i c i p a t i n g  i n  the  of fence  i t s e l f .  Although the 

proviso  would have t o  be f a i r l y  widely draf ted  - a s ,  indeed, 

a r e  those i n  t h e  Canadian and New Zealand Codes - w e  do not 

55. See Appendix, pp. 54-55. 
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cons ider  it 
khat ,  while  

prepared t o  
a n t i c i p a t e d  

c o m i  t t e d .  

t o  be an objec t ion  of snbstance t o  the proviso 

aware t h a t  t h e  a s soc ia t ion  he had jo ined  was 
commit c r imina l  offences,  t h e  defendant had not 

t h e  p a r t i c u l a r  kind of of fence  which w a s  i n  f a c t  

On balance,  therefore ,  w e  favour a l i m i t a t i o n  
upon t h e  defence which would exclude i ts  availability where 
Uie de€eendant had jo ined  an assoc ia t ion  or consplracy which 

w a s  of such a cha rac t e r  t h a t  he was aware t h a t  he  might be 
compelled t o  p a r t i c i p a t e  i n  offences of the  type w i t h  which 

he is charged. 

( v i )  Burden of proof 

It was s e t t l e d  i n  E .  v. G56 t h a t  the  e v i d e n t i a l  27. 
burden i n  duress  l a y  on the  defence; that is, t h e  defendant 

m u s t  adduce s u f f i c i e n t  evidence of it t o  r a i s e  an i s s u e .  
Having done t h i s ,  it is then €or  the prosecution t o  s a t i s f y  

the jury beyond reasonable  doubt t h a t  t he  defence cmnat 
succeed on the evidence. W e  do n o t  pr-zqose t h a t  this posi t ion 

be changed i n  any way, and indeed, t h i s  provis iona l  conclusion 
accords w i t h  t h e  genera l  recommendation of the  Cr imina l  Law 

57 Revision Colrsli.ttee where a defendant bears  a burcfen of proof 

(a) Sumnary of proposals  

28. The proposals  €or t he  defence of duress d iscussed  i n  
t h e  foregoing paragraphs may be summarised as fo l lows  - 

(i) Duress should be r e t a i n e d  a s  a defence of 
genera l  app l i ca t ion  (paragraphs 8-10]. 

(ii) The t h r e a t  which i s  t h e  sub jec t  of the 
p lea  of duress  should be  determined by 

re ference  t o  the  de fendan t ' s  own b e l i e f  
i n  i t s  ex is tence  (paragraph 13). 

~ ~~~ 

56. [1963] 1 W.L.R. 841. 
57. Eleventh Report of the Criminal Law Revision Committee, 

on Evidence (1972) Cmnd. 4991 ,  para .  137 e t  seq . ,  and 
cl .  8 of t h e  B i l l  annexed the re to .  
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(iii) The t h r e a t  must. be one of death o r  
s e r i o u s  physical  i n j u r y  (paragraph 17). 

( i v )  The t h r e a t  may be of hsrm t o  the  defendant 

himaelf O r  t o  any t h i r d  party (paragraph 18) .  

(vi The defence shoule  be a v a i l i h l e  i n  cases  

where t h e  defendant himself is th rea tened  

by immediate harm, or,. i f  the t h r e a t  of 

harm is not immediate,. i f  he has had no 
reasonable  opportuni ty  of seeking p o l i c e  

p ro tec t ion ;  but  i n  cases  where a t h i r d  
person i s  threa tened ,  t h e  defence shov.ld 

be ava i l ab le  i f  execut ion of t he  t h r e a t  

is avoidable only by compliance wi th  t h e  

demand made cf t h e  defendant (paragraphs 19- 
23). 

( v i )  T h e  defence should be  capable of be ing  

r a i s e d  on a charge of any offence (para-  
Graph 2 5 ) .  

( v i i )  The defence should not be ava i l ab le  where 

t h e  defendant has jo ined  an a s soc ia t ion  

o r  conspiracy which was of  such a cha rac t e r  

t h a t  he was aware he might be compel.led t o  

p a r t i c i p a t e  i n  an of fence  of the  type  with 

which he is  charged (paragraph 2 6 ) .  

( v i i i )  The burden should be  on the  defendant 

t o  g ive  s u f f i c i e n t  evidence t o  r a i s e  an 
i s s u e  on the  defence of  duress (paragraph 27). 
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111. NECESSITY 

( a )  Present  l a w  

29 .  The t e r m  " n e c e s s i t y "  i s  used h e r e  t o  connote those  
s i t u a t i o n s  i n  which "D i s  able t o  choose between two cour ses ,  
one of which invo lves  b reak ing  t h e  c r i m i n a l  law and t h e  o t h e r  
some e v i l  t o  h imsel f  o r  o t h e r s  of such magnitude t h a t  i t  may 
be thought  to  j u s t i f y  t h e  i n f r a c t i o n  of t h e  c r i m i n a l  law" . 
T o  what ex ten t ,  i f  a t  a l l ,  Eng l i sh  l a w  a t  p r e s e n t  r ecogn i ses  
a g e n e r a l  defence o f  n e c e s s i t y  i s  a m a t t e r  of dispute5' ,  wh i l e  

6 0  t h e  mcst recent  ca ses  a l s o  pose d i f f i c u l t i e s .  I n  one case  
t h e  Court  of Appeal has  s a i d  t h a t  "The p l e a  may i n  c e r t a i n  
cases  a f fo rd  a defence ... [ i n ]  an u rgen t  s i t u a t i o n  of 
imminent p e r i l "  and, wh i l e  i n  such cases t h e  i a w  pe rmi t t ed  an 
encroachment on p r i v a t e  p rope r ty ,  it never d i d  so i n  cases  o f  
murder o r  larceny. But a t  about t h e  same t i m e  t h e  Court  of 
Appeal denied ( o b i t e r )  t h e  e x i s t e n c e  of t h e  defence  i n  one 
s i t u a t i o n  of "imminent - 

58 

"A d r i v e r  of a f i r e  engine  wi th  l a d d e r s  
approaches t h e  t r a f f i c  l i g h t s .  H e  sees 
200 ya rds  down t h e  road a b l a z i n g  
house w i t h  a man a t  an u p s t a i r s  window 
i n  extreme per i l .  The road  i s  c l e a r  i n  
a l l  d i r e c t i o n s .  A t  t h a t  moment the 
l i g h t s  t u r n  red .  Is t h e  d r i v e r  t o  w a i t  f o r  
60 seconds, o r  more, f o r  t h e  l i g h t s  t o  
tu rn  green? I f  t h e  d r i v e r  w a i t s  f o r  t h a t  
time, t h e  man's l i f e  w i l l  be lost  .... I 
accept t h a t  [counsel are c o r r e c t  i n  n o t  
a l lowing  t h e  defence  of n e c e s s i t y  and main- 
t a i n i n g  tha t  t h i s  goes only  t o  m i t i g a t i o n ] "  
(Lord Denning M.R.) . 

~~ ~ ~~ ~ ~~~~ 

58. Smith and Hogan, Cr imina l  Law (3rd  ed . ,  1973) ,  p. 157. 
59. See e.g.  G l a n v i l l e  W i l l i a m s ,  Cr imina l  Law (2nd ed. I 1961) I 

p. 724 e t  seq.; and compare Glazebrook "The Necess i ty  
P l e a  in-nglish Cr imina l  Law",  

pp. 743-4, 745-6; emphasis added. 

[1372A] C.L J. p. 87 e t  seq. 
60. Southwark London Borough Council  v. W i l l i a m s  [19711 Ch. 734 a t  

61. Buckoke v. Greater London Council  [1971] Ch. 655 a t  668. 
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30. The defence of duress is, by con t r a s t ,  as w e  have 

seen,  w e l l  e s t a b l i s h e d  i n  English l a w 6 2 .  
obvious d i f f e r e n c e  between t h i s  defence and t h a t  of  necessi ty  

i s  t h a t  t h e  harm sought t o  be avoided i n  the former always 

proceeds from another  person's wrongdoing. Another difference 

i s  t h a t ,  unl ike t h e  defence of du res s  which is usua l ly  r e l a t e d  

t o  seri.ous crimes, necess i ty  is  i n  p r a c t i c e  r a i s e d  as a 

defence t o  charges of comparatively minor offences.  The 

s i t u a t i o n  descr ibed by Lord Denning M.R. i n  Buckoke's case 

i s  an obvious example, although it should be noted t h a t ,  where 

t h e r e  is  a r i s k  of  endangering l i f e  hy crossing t r a f f i c  l i g h t s  

be fo re  they t u r n  green, t he  consequences of t h i s  i n f r a c t i o n  of 
t h e  law may be f a r  from t r i v i a l .  In any event,  n e i t h e r  of 
t h e s e  d i f f e rences  between duress  and necess i ty  can be regarded 

as an adequate j u r i s t i c  b a s i s  f o r  permit t ing one defence t o  

be r a i s e d  bu t  denying the  other .  Enql ish law, however, a t  

p re sen t  f i nds  o t h e r  means of coping with s i t u a t i o n s  i n  which 

t h e  necess i ty  p l e a  might otherwise have been though t  appro- 

p r i a t e .  The e f f i c a c y  of t hese  means i s  r e l evan t  i n  deciding 

whether a gene ra l  defence of n e c e s s i t y  should be  proposed f o r  

i n c l u s i o n  i n  t h e  Code and w e ,  t h e r e f o r e ,  review them b r i e f l y  

i n  t h e  following paragraphs . 

Perhaps t h e  most 

63 

6 4  

(i) S t a t u t e  law 

I n  some o l d e r  a u t h o r i t i e ~ ~ ~  t h e  courts  found tha t ,  on 31. 
t h e  proper cons t ruc t ion  of a s t a t u t e ,  t he  r e l e v a n t  provision 

w a s  n o t  intended t o  apply t o  a case i n  which more harm would 

probably be caused by conplying w i t h  t h e  law t h a n  by contra- 

vening it. Thus t h e  necess i ty  p l e a  a s  such w a s  n o t  required 

~~ ~~~~~~~ ~ 

62. See para.  4 above. 

63. See para.  29. 

64.  I n  w r i t i n g  t h e s e  paragraphs w e  have been g r e a t l y  a s s i s t e d  
by M r .  Glazebrook's a r t i c l e ,  noted above a t  fn .  59. 

65. E.g. Reni er v. FO ossa (1551) 1 Plow. I; Burns v. Nowe11 
( 1 8 8 0 d . D .  44:. 
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because of t h e  rrtaiiner i n  which t h e  provis ion was construed. 

Conclusions so reached n igh t  be regarded as  a v a r i a n t  of the 

so-cal led "golden ru l e"  of s t a t x t o r y  i n t e r p r e t a t i o n ,  t h a t  is  
t h a t  a s t a t u t o r y  provis ion w i l l  be  so  i n t e r p r e t e d  a.6 not t o  

l e a d  " t o  any man i fe s t  absurdfty or repugnance, i n  which case 

t h e  language may be va r i ed  o r  modified so a s  ! to  avo id  such 
inconveni ence"66. 

i n  a crimina: case although a s i t u a t l o n  such a s  t h a t  i n  Burns 

v. N o w e d 7  n i g h t  have heen regarded a s  appropr i a t e  f o r  it. 
Be  t h a t  a s  it r a y ,  t h e  method of s t a t u t o r y  cons t ruc t ion  under 

discussion now appears t o  be employed less f r e q u e n t l y  t o  

achieve a j u s t  r e s u l t ;  f o r  example, i n  v. Kitson68, ;-he 
defendant was he ld  t o  be "dr iving" a car while drunk, even 

though h i s  evidence ind ica t ed  t h a t  he d i d  no more than steer 
it t o  a g ra s s  verge t o  avoid p o s s i b l e  c o % l i s i o n  a f t e r  he awoke 

i n  t h e  car to f i c d  it moving of i ts  own motion. If it 
be  assumed t h a t ,  i n  t h e  example g iven  by Lord Denning M.A. i n  

Buckoke's c a ~ e ~ ' ~  t h e r e  i s  no r i s k  of in ju ry  o r  danger to l i f e  
i n  c ros s ing  t h e  t r a f f i c  l i g h t s  when they a re  r ed ,  then t h a t  

example i s  f u r t h e r  evidence of t h e  str ict  a t t i t u d e  of the 

c o u r t s  today. 

The "rule"  has never been e x p l i c i t l y  applied 

66. P e r  Parke E ,  Becke v. Smith (1836) 2 M. & W. 1 9 1 ,  195;  
see e.g. Allen,Law i n  t h e  M a w  (7th ed., 1 9 6 4 )  p. 491. 

67. The P a c i f i c  I s l ande r s  P r o t e c t i o n  A c t  1872, s. 3 prohibi ted t h e  
carrying of n a t i v e  labourers  o t h e r  than a s  c r e w  on board s h i p  
without a l i cence .  This came i n t o  operat ion while  D ' s  v e s s e l  
w a s  a t  sea, and f o r  him t o  have pu t  the l aboure r s  ashore 
immediately would have been a g r e a t e r  c r u e l t y  than t h a t  
a t  which t h e  sec t ion  was aimed; thus " the [ sh ip ]  was not  ... employed i n  the  commission of any o f f e n c e  within 
[ the ]  i n t e n t  and meaning of [s. 31": see (1880) 5 Q.B.D. 
4 4 4  a t  454-5 per Baggallay L.J. 

68. (1.955) 39 Cr. App. Rep. 66. 
69.  See para.  29 above; and see a l s o  para. 30. 
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32. The p r o h i b i t i o n  contained i n  many offences i s  quali-  

f i e d  i n  varying degrees by d i f f e r e n t  words which have been 

construed, o r  may be construed, t o  cover s i t u a t i o n s  i n  which 

a defence of n e c e s s i t y  might be appropriate .  Fo r  example, 

t h e  word "unlawfully" i n  sec t ion  58 of t he  Offences Against 

t h e  Person A c t  186170 was he ld  i n  5. v. Bourne7' t o  import 
t h e  meaning expressed by the  p rov i so  i n  sec t ion  l(1) of the 

I n f a n t  L i f e  P rese rva t ion  Act 192972, so t h a t  a j u r y  could 

reasonably t ake  t h e  view t h a t  a doc to r  acted t o  preserve the 

l i f e  of a mother i f  he thought on reasonable grounds t h a t  
cont inuat ion of pregnancy would make h e r  a p h y s i c a l  o r  mental 

wreck73. Other and more r ecen t  s t a t u t e s 7 4  q u a l i f y  t h e  bas i c  

p r o h i b i t i o n  with t h e  words "without lawful excuse" or "with- 

o u t  reasonable excuse",  which permit  defences t o  be raised 

success fu l ly  i n  s i t u a t i o n s  f a r  wider than those l i k e l y  t o  be 

covered by a defence of necessi ty .  The addi t ion of  "dis- 
honest ly"  i n  t h e  d e f i n i t i o n  of t h e f t 7 5  may have a s i m i l a r  

e f f e c t .  Thus, proof of  dishonesty i n  t h e f t  may be negatived 

i f ,  although t h e  defendant knows an appropriat ion is without 

t h e  owner's consent,  he takes  t h e  property t o  avo id  a g rea t e r  

e v i l ,  f o r  example, t o  save l i f e .  

33. Some s t a t u t e s  provide defences i n  terms o f  what i s  
s u b s t a n t i a l l y  a defence of necess i ty ,  f o r  example, s ec t ion  79  
of  t h e  Road T r a f f i c  (Regulation) A c t  1 9 6 7  dispenses  with t h e  

70. 

71. 
72. 

73. 

74.  

75. 

This makes it an offence "with i n t e n t  t o  p rocure  the 
miscarr iage of any woman ... unlawfully [ to]  u se  any 
instrument".  

[1939] 1 K.B. 687. 
I.e. t he  prosecut ion must prove t h a t  " the act  which had 
caused t h e  death of t he  c h i l d  w a s  not  done i n  good f a i t h  
f o r  t h e  purpose only of p re se rv ing  the  l i f e  of  t h e  mother". 

While not  quest ioning t h i s  d e c i s i o n ,  it must n o t  be 
thought t h a t  w e  a r e  making any judgment a s  t o  t h e  balance 
of harms between terminat ion of  pregnancy and danger t o  
t h e  mother 's  hea l th .  

E.g. Criminal Damage A c t  1971, ss. 1, 2 ,  3 and 5; Pre- 
vention of C r i m e  A c t  1953,s. 1; Criminal Law A c t  1 9 6 7 ,  s. 
4(1); Firearms A c t  1968, s. 19. 
Theft  A c t  1968, s .  1; "dishonest ly"  i s  de f ined ,  but not 
exhaust ively,  i n  s. 2 ( 1 ) .  
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necess i ty  f o r  f i re-engines ,  p o l i c e  and ambulances t o  observe 

t h e  speed l i m i t  i n  c e r t a i n  circumstances . 76 

(ii) Common Law 

34. Decisions r e l a t i n g  t o  c e r t a i n  common l a w  misdemeanours 

have been c i t e d  as proof of t h e  e x i s t e n c e  a t  common law of a 
defence of necess i ty .  

w a s  s a i d  t h a t  t h e  necess i ty  f o r  a mother t o  c a r r y  h e r  infected 

c h i l d  through t h e  streets t o  seek medical a t t e n t i o n  "might 

have been given i n  evidence a s  a m a t t e r  of defence" t o  a 

charge of common nuisance by exposing a person w i t h  a conta- 

gious d i sease  on t h e  pub l i c  highway. Such cases  might, how- 

eve r ,  with equal  j u s t i f i c a t i o n  be regarded merely as examples 
of t h e  f l e x i b i l i t y  i n  allowing f o r  s p e c i a l  cases  t o  be found 
i n  any body of judge-made law. 

For example, i n  g. v. Van tand j .110~~  it 

35. The p r i n c i p a l  common law d i scuss ion  of t h e  problem has 

cen t r ed  on murder and larceny. So f a r  a s  the l a t t e r  i s  con- 

cerned, the p o s i t i o n  now remains open under the  T h e f t  A c t  . 
I n  regard t o  t h e  former, E. v. Dudley and Stephens79 i s  some- 
t i m e s  regarded8' as au tho r i ty  a g a i n s t  t h e  e x i s t e n c e  of the  

defence of n e c e s s i t y ,  although w e  t a k e  the  view t h a t  it i s - n o t  
d e c i s i v e  on t h e  i s s u e .  The defendants  w e r e  found g u i l t y  of 

murder, having k i l l e d  and eaten a boy a f t e r  being twenty days 

a d r i f t  i n  an open boat .  They w e r e  rescued fou r  days l a t e r .  In  
essence,  t h e  c o u r t  he ld  t h a t  t h e  f a c t s  d id  no t  d i s c l o s e  a 

78 

76. 

77. 

78. 

79. 

80. 

Other examples a r e  provided by t h e  Abortion A c t  
1 9 6 7 , s .  5 ( 2 )  , t h e  Education A c t  1 9 4 4 ,  s. 39 (2 )  ( a ) ,  the 
Road T r a f f i c  A c t  1972 ,  s .  36(3 )  and the  F i r e  Services A c t  
1 9 4 7 ,  s. 3 0 ( 1 ) .  
(1815) 4 M. & S. 73 a t  76 (common nuisance);  see also 
S t r a t t o n  (1779) 2 1  How. S t .  T r .  1045 (common l a w  misde- 
meanour of a s s a u l t ) .  

See para .  32. 
(1884) 1 4  Q.B.D. 273. 

E.g. Smith and Hogan, Criminal Law (3rd ed., 1973) ,  p. 160.  
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s i t u a t i o n  of n e c e s s i t y  which would have j u s t i f i e d  k i l l i n g  the 

boy t o  provide food; t h e  defendants had not  chosen the lesser 
of two e v i l s ,  f o r  when they k i l l e d  him they d id  n o t ,  and could 

no t ,  know t h a t  k i l l i n g  him would probably save t h e i r  l i ves ,  o r  
t h a t  t h e  boy would probably have d i e d  anyway - t hey  might have- 

been picked up by a s h i p  the  next  day o r  they might never have 
been picked up a t  a l l .  " In  e i t h e r  case it is obvious t h a t  t h e  

k i l l i n g  of t he  boy would have been an unnecessary and p ro f i t -  
less act" 81 

(iii) Sentencing 

36 a The need t o  plead n e c e s s i t y  as a defence i s  frequently 

bypassed by sentencing pol icy and r e l a t e d  f a c t o r s .  Thus, 

f iremen convicted of t r a f f i c  o f f ences  committed when answering 
emergency c a l l s  are refunded t h e i r  f i n e s  and c o s t s  " i n  appro- 

p r i a t e  cases" by l o c a l  authori t ies8 ' ,  and the  p o l i c e  fo r  
va r ious  reasons may decide not  t o  prosecute.  Moreover, a s  w e  
have noted i n  r e l a t i o n  t o  duress83, t h e  court  has ,  i n  i t s  
d i s c r e t i o n ,  power t o  g ran t  an abso lu te  o r  cond i t iona l  dis- 
charge upon convict ion f o r  any o f fence  other  t han  one fo r  which 

t h e  sentence i s  f i x e d  by law, and t h e  court  i n  g r a n t i n g  t h i s  
t a k e s  i n t o  account, i n t e r  a l i a ,  t h e  circumstances, including 

the na tu re  of t h e  offence.  The e x i s t e n c e  of t h i s  w i d e  power 

may explain i n  some degree t h e  s c a r c i t y  of cases  of necessi ty  

and t h e  cour t s  may w e l l  regard it as t h e  most p r a c t i c a l  way of 
dea l ing  with cases  i n  which t h e  factor of n e c e s s i t y  is present.  

( i v )  Necessi ty  i n  t h e  Codes 

37. Before consider ing whether a general  defence of 

n e c e s s i t y  is  d e s i r a b l e ,  w e  mention b r i e f l y  p rov i s ions  t o  be 

found i n  overseas Codes. I n  comparison, f o r  example, with 

~ ~ ~~~ ~~~ ~~~ 

81. (1884) 1 4  Q.B.D. 273, 279,  p e r  Coleridge L.C.J. 

82. See Buckoke v. Greater  London Council [19711 Ch. 655,670. 
83. See para.  8. 
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t h e  defence of du res s ,  t he re  a r e  r e l a t i v e l y  few examples of 
a gene ra l  necess i ty  defence . Three,  those t o  be  found i n  

t h e  American Law I n s t i t u t e ' s  Model Penal  Code ( s e c t i o n  3.02), 

t h e  Indian Penal Code ( A r t i c l e  81) and t h e  German Pena l  Code 
(sect ion 5 4 )  a r e  set o u t  i n  the  Appendix85. 

although very d i f f e r e n t l y  d ra f t ed ,  adopt a fundamentally 
s i m i l a r  approach. The Model Penal  Code gives a defence i f  

t h e  defendant b e l i e v e s  h i s  conduct t o  be necessary t o  avoid 

a harm o r  e v i l  t o  hiinself o r  t o  ano the r ,  provided t h a t  t h e  
harm o r  e v i l  thereby sought t o  be avoided i s  g r e a t e r  than t h a t  
sought t o  be prevented by t h e  law d e f i n i n g  the  o f f e n c e  charged. 

The Indian Code provides  t h a t  i f  t h e  defendant does something 

knowing t h a t  it. i s  l i k e l y  t o  cause harm, it w i l l  n o t  be an 
offence i f  done without  cr iminal  i n t e n t  f o r  t he  purpose of 

prevent ing o r  avoiding o the r  harm t o  person o r  p rope r ty :  and, 

exp la in ing  t h i s  p rov i s ion ,  the Code makes it a q u e s t i o n  of 

f a c t  whether t h e  harm t o  be prevented o r  avoided "was of such 
a n a t u r e  and so imminent" a s  t o  j u s t i f y  o r  excuse t h e  r i s k  of 

what was done, knowing t h a t  it was l i k e l y  t o  cause harm. The 
i l l u s t r a t i o n s  make c l e a r  t h a t  t h e  balancing of harms i s  impli- 

c i t  i n  t h e  provis ion.  The German approach makes no reference 

t o  t h e  defendant 's  mental element i n  t h e  conduct i n  question 
and l i m i t s  t he  harm sought t o  be avoided t o  immediate danger 

th rea t en ing  t h e  body o r  l i f e  of t h e  defendant o r  de f ined  

m e m b e r s  of h i s  family.  

84 

The f i r s t  two, 

(b) Is a gene ra l  defence of n e c e s s i t y  required? 

38. W e  have mentioned i n  connection with du res s  t h a t  the 

a b i l i t y  of t he  c o u r t  t o  mi t iga t e  t h e  penal ty  i s  n o t ,  i n  our 

view, an adequate argument t o  m e e t  t h e  case where even a formal 

convict ion without f u r t h e r  penal ty  seems unjust  i n  p r i n c i p l e  

i n  view of t h e  p re s su res  t o  which t h e  defendant h a s  been sub- 

j e c t e d .  S imi l a r  considerat ions a r e  p re sen t  i n  t h e  case of 
86 

~ ~ ~~ ~ 

8 4 .  The h i s t o r i c a l  reasons f o r  t h i s  are summarised i n  Glanvi l le  

85. Appendix, pp. 56, 60 and 62. 

86. See para.  9. 

W i l l i a m s ,  Criminal Law (2nd ed. , 1961)  , p. 724 .  
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s i t u a t i o n s  involving necessi ty;  as Lord Denning M.R. observed 

i n  t h e  example he pos tu l a t ed  i n  Buckoke's_ case r e f e r r e d  t o  i n  

paragraph 2 9 ,  "such a man should n o t  be prosecuted. 

be  ~ o n g r a t u l a t e d " ~ ~ .  

because of t h e  d i sc re t iona ry  n a t u r e  of t h e  g r a n t  of  a discharge,  
there can be no c e r t a i n t y  t h a t  t h e  defendant w i l l  i n  f a c t  be 

discharged i n  every case i n  which, w e r e  it a v a i l a b l e ,  a s ta tu-  

t o r y  defence of n e c e s s i t y  might be  successful .  I n  any event, 

t h e  c o u r t ' s  d i s c r e t i o n  may be r e s t r i c t e d  as  it h a s  been i n  
r ega rd  t o  c e r t a i n  road t r a f f i c  of fences88 where d i s q u a l i f i -  

c a t i o n  i s  mandatory unless  t h e  c o u r t  thinks t h e r e  are "special  

reasons" f o r  n o t  d i squa l i fy ing .  It  may be thought b e t t e r  t h a t  
t h e  defendant should n o t  have t o  r e l y  on the d i s c r e t i o n  of t h e  
c o u r t  i n  regard t o  sentence i n  a n e c e s s i t y  s i t u a t i o n ,  particu- 

l a r l y  where t h a t  d i s c r e t i o n  can o p e r a t e  only wi th in  t h e  narrow 

l i m i t s  set by " s p e c i a l  reasons" . 

H e  should 

And, again as i n  t h e  case of  duress,  

89 

39. Q u i t e  a p a r t  from d i s c r e t i o n a r y  f a c t o r s  r e l a t i n g  t o  

sentencing,  c e r t a i n  o t h e r  f a c t o r s  p e c u l i a r  t o  n e c e s s i t y  a r i s e  
frcm t h e  o u t l i n e  of  t h e  present  l a w  set out  i n  paragraphs 31- 
35 which must be mentioned before  a s ses s ing  t h e  d e s i r a b i l i t y  

of a general  defence of necessi ty .  They may be summarised a s  

fol lows - 

(i) The case  of BuckokegO ind ica t e s  t h a t ,  

even i f  a general  defence a t  p r e s e n t  

e x i s t s ,  t h e  courts  w i l l  be slow t o  

apply it, and i n  many s i t u a t i o n s ,  as 
i n  Kitsongl, t h e  p o s s i b i l i t y  of i ts 
being ava i l ab le  may n o t  be adverted t o  

a t  a l l .  

87. [1971] Ch. 655, 678. 

88. See Road T r a f f i c  A c t  1 9 7 2 ,  s. 9 3 ( 3 ) .  

89. A s  t o  t h e  meaning of " s p e c i a l  reasons",  see & v. Lundt- - Smith [1964] 2 Q.B. 167 .  
90. See para.  29. 

91. See para. 31. 

27 



(ii) The reluctance of t h e  cour t s  t o  assert 
a gene ra l  defence has  l e d  t o  the  
inc lus ion  of s p e c i a l  provis ions i n  

92  some l e g i s l a t i o n  . Y e t  even these  

l eave  room f o r  unce r t a in ty .  For 

example, s ec t ion  30(1)  of t h e  F i r e  
Se rv ices  Act 1 9 4 7  a u t h o r i s e s  members 

of f i r e  brigades on duty and p o l i c e  

cons t ab le s  t o  e n t e r  or i f  necessary 
break i n t o  premises where a f i r e  h a s  

broken out ,  without t h e  owner’s con- 

s e n t ,  and do everything necessary t o  
ex t ingu i sh  it. I n  v i e w  of the s p e c i f i c  

p r o t e c t i o n  given t o  de f ined  c l a s s e s ,  it 
is ,  having regard to t h e  cour t s ’  g e n e r a l  
a t t i t u d e  t o  the  e x i s t e n c e  of t he  g e n e r a l  

defence,  uncertain whether the protec-  
t i o n  a g a i n s t  a charge of  criminal damage 
would extend t o  off-duty firemen or 
m e m b e r s  of t he  p u b l i c  going t o  t h e  

r e scue  i n  t h e  same emergency. 

(iii) While t h e  q u a l i f i c a t i o n s  upon l i a b i l i t y  

represented i n  many o f fences  by such 

words a s  “dishonest ly“ , “unlawfully”,  

“without  reasonable excuse’’ e t c .  may 

embrace many s i t u a t i o n s  i n  the con tex t  

of  t hose  offences where a defence of 
n e c e s s i t y  would otherwise be r equ i r ed  , 
they are not  appropr i a t e  t o  cover 

s i t u a t i o n s  a r i s i n g  i n  o t h e r  offences,  

which could only be d e a l t  with by a 

n e c e s s i t y  defence. 

93 

92.  See para.  33. 

93. See para.  32. 
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( i v )  I n  a s ses s ing  t h e  need f o r  t he  defence,  

account must be ,taken of t h e  e f f e c t  

on p u b l i c  s e c u r i t y  and good order of  
allowing the  defence. 

4 0  Our p rov i s iona l  conclusion is  t h a t ,  having regard to 
t h e  f a c t o r s  set  o u t  i n  t h e  previous paragraphs, a general  

defence of necess i ty  i s  des i r ab le ,  provided t h a t  It can be 

framed i n  terms which would obv ia t e  i t s  being invoked i n  

extravagant  and inappropr i a t e  cases .  W e  t u rn ,  t h e r e f o r e ,  to 
t h e  considerat ion of what should be  t h e  elements of a general 
defence . 
(c) Elements of a defence of n e c e s s i t y  

(i) A s u b j e c t i v e  o r  o b j e c t i v e  t e s t ?  

4 1 .  The b a s i s  of a defence of n e c e s s i t y  is  t h a t  t h e  defen- 
dan t  i s  faced with t h e  dilemma of choosing between, on the one 

hand, no t  committing an offence thereby making it l i k e l y  t h a t  

some harm w i l l  occur ,  and, on t h e  o t h e r  hand, conunitting t h e  
offence i n  the  hope of preventing t h e  harm occurr ing.  It is  
a defence which depends upon t h e  conscious e x e r c i s e  of  judg- 

ment by t h e  defendant,  and f o r  t h a t  reason it i s  our  view t h a t  

whether o r  not  t h e  defence should be allowed i n  any p a r t i c u l a r  

case should depend,not upon whether ob jec t ive ly  it w a s  
necessary t o  commit t h e  offence t o  avoid the harm, b u t  upon whether 

t h e  defendant s u b j e c t i v e l y  considered t h a t  it was necessary . 
I f  t h e  defendant genuinely bel ieved t h a t  t he  commission of t he  

offence was necessary t o  avoid t h e  harm t h a t  was otherwise 

l i k e l y  t o  occur then t h e  defence should be ava i l ab le .  O f  

course,  t h e  reasonableness of h i s  b e l i e f  w i l l  be a matter  f o r  

t h e  c o u r t  t o  t ake  i n t o  account i n  a s ses s ing  i t s  genuineness. 

9 4  

94 .  The defence w i l l  contain an o b j e c t i v e  element a l s o  as  t he  
harm avoided must ob jec t ive ly  be  g r e a t e r  t han  t h a t  ac tua l ly  
done. See para .  43. 

29 



(ii) Should t h e  "balance of harms" test  be used? 

42.  Since necess i ty  is  concerned wi th  t h e  avoidance of t he  

g r e a t e r  e v i l ,  w e  sugges t  t h a t ,  i n  p r i n c i p l e ,  it is  r i g h t  t h a t  

t h i s  concept should form p a r t  of t h e  d e f i n i t i o n  of  t h e  defence. 
I n  duress  we have taken a d i f f e r e n t  view f o r  r easons  we have 

explained. B u t  i n  necess i ty  s i t u a t i o n s  the ques t ion  i s  the 

more genera l  one of comparing t h e  impending harm w i t h  the harm 

done bp t h e  defendant - f o r  example, saving t h e  life and pro- 

p e r t y  of many people a s  against  c ros s ing  the t r a f f i c  l i g h t s  
a t  r ed ,  o r  saving one ' s  e n t i r e  proper ty  as  aga ins t  i n f l i c t i n g  

nominal economic damage upon anotherg5. 

t he re fo re ,  i n  a gene ra l  app l i ca t ion  of t h e  c r i t e r i o n  of balance 

of harms i n  t h i s  con tex t ,  p a r t i c u l a r l y  when it i s  r e c a l l e d  
t h a t  i n  many ins t ances  the  i n f r a c t i o n  o f  t he  l a w  by t h e  

defendant may be of a t r i v i a l  cha rac t e rg6 .  
harms test  of i t s e l f  perhaps impl ies  t h a t  the harm avoided 

may be only j u s t ,  on balance,  g r e a t e r  than the harm done; 

This ,  however, does no t  r e f l e c t  t h e  r e a l i t y  of cases i n  which, 

a s  w e  have seen, t h e  defence of n e c e s s i t y  might have been 
thought appropr ia teg7 .  Accordingly, i n  order t o  c l a r i f y  t h e  
range of circumstances i n  which t h e  defence should  apply, w e  
b e l i e v e  some i n d i c a t i o n  must be g iven  t h a t  i t s  u s e  should be 

l i m i t e d  t o  cases  where t h e  impending harm i s  ou t  c f  a l l  
propor t ion  t o  t h e  harm done by t h e  defendant. 

We see iess d i f f i c u l t y ,  

But a balance of 

43. W e  have taken  t h e  view t h a t  t h e  necess i ty  f o r  the 

defendant ' s  a c t i o n  m u s t  be t e s t e d  according t o  h i s  b e l i e f  and 

t h a t  t h e  bas i c  test of necess i ty  should  be t h a t  t h e  harm 

ave r t ed  was g r e a t e r  than the  harm done. Combination of these 

two elements means t h a t  t he  test ,  so  f a r  as  t h e  defendant is  

95. See Crutchley (1831) 5 C & P. 1 3 3 ;  the  r e p o r t  does not 
d i s c l o s e  whether t h e  harm th rea t ened  was, i n  f a c t ,  
pure ly  economic. 

96. See para. 3 0 .  

97. E.g. t h e  cases  r e f e r r e d  t o  i n  para.  31. 
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concerned, must r e q u i r e  the  defendant t o  have be l i eved  

t h a t  he sought t o  avoid a g r e a t e r  harm than t h a t  a c t u a l l y  done. 

W e  consider  t h a t  t h e  j u r y  must be s a t i s f i e d  t h a t  t h i s  was the 

defendant 's  b e l i e f ;  bu t  w e  take t h e  view t h a t ,  i n  add i t ion ,  

t h e  j u r y  must f i n d  t h a t  t he  harm which t h e  defendant thought 

he was avoiding was ob jec t ive ly  g r e a t e r  than t h a t  a c t u a l l y  

done. This o b j e c t i v e  element of t h e  necess i ty  defence i s  t o  

be found i n  both t h e  Model Penal Code and the  Indian Penal 
Code . 98 

44.  A f u r t h e r  ques t ion  which a r i s e s  from our  provis ional  

acceptance of t h e  balance of harms test i s  whether t h e  defence 

should be e n t i t l e d  t o  l ead  evidence t o  j u r i e s  upon how t o  

decide whether a p a r t i c u l a r  harm i s  g r e a t e r  than another .  On 

t h e  one hand, it may be thought t h a t  experience i n  operat ing 

defences no t  d i s s i m i l a r  t o  t h a t  h e r e  proposed" sugges t s  t h a t  

some f u r t h e r  guidance is desirable .  Thus, it would be possible 

t o  provide t h a t  a s  a matter of law, i f  t h e  harm to  be avoided 

involves  death o r  pe r sona l  i n ju ry ,  t h i s  would be a defence t o  

a charge of an offence involving phys ica l  harm t o  t h e  person 

(assuming t h a t  t h e  former is  a g r e a t e r  i n ju ry  t h a t  t h a t  

charged);  bu t  t h a t  i f  t h e  harm invo lves  only i n j u r y  t o  pro- 

p e r t y  or s o m e  o t h e r  harm t h i s  would never be a defence t o  a 

charge of causing some physical  harm. On the o t h e r  hand, we 
have a l r eady  pointed o u t  t h a t  t h e  balance of harms test is  
probably less d i f f i c u l t  of app l i ca t ion  here  than it would be 

i n  t h e  context  of duress .  Moreover, w e  a r e  doubtful  whether 

a f u r t h e r  gu ide l ine  such a s  t h a t  suggested above would work 
s a t i s f a c t o r i l y .  While it might cover some otherwise conten- 

t i o u s  cases, t h e r e  a r e  o the r  cases  i n  which i ts  ope ra t ion  
could produce anomalous r e s u l t s .  A sees t h a t  B's house is  on 

98. See Appendix, pp. 60  and 56. 

99. E.g. t h e  "pub l i c  good" test  i n  t h e  Obscene Pub l i ca t ions  
A c t  1959, s. 4 (1) , where the  j u r y  have t o  weigh a l l  the 
f a c t o r s  and decide on balance whether a book is  proved 
t o  be j u s t i f i e d  a s  being f o r  t h e  pub l i c  good. 
v. Calder & Boyars Ltd. [1969] 1 Q.B. 151, 172.  

See E. 
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f i r e  and, i n  o rde r  t o  reach it t o  ext inguish t h e  flames, he 

i s  obl iged t o  push a s ide  C, who is ben t  on o b s t r u c t i n g  him. 

H e r e ,  t h e  harm t o  be averted involves  damage t o  property w h i l e  
t h e  harm done involves  a minor o f f ence  of a s s a u l t .  I n  pr inci-  

p l e ,  it may be thought t h a t  A ought t o  have a defence t o  a 
charge of a s s a u l t i n g  C; but  it s e e m s  t o  us  doub t fu l  whether 

t h e  guidance suggested can be so framed a s  t o  m e e t  t h i s  

s i t u a t i o n .  Subject, t he re fo re ,  t.o t h e  sole q u a l i f i c a t i o n  
r equ i r ing  t h a t  t h e  harm avoided must be out of a l l  proportion 

t o  t h e  harm done, w e  a r e  doubtful  a s  t o  the u t i l i t y  of fu r the r  

p rov i s ion  de f in ing  t h e  balance of harms test .  

(iii) Against  whom must t h e  h a m  be d i r e c t e d ?  

45. As i n  t h e  case of duress ,  and again i n  accordance with 

t h e  two Codes mentioned i n  paragraph 43, w e  cons ide r  t h a t  t he  

harm occasioning t h e  defendant 's  conduct need n o t  be directed 
a g a i n s t  him; indeed, i n  the m a j o r i t y  of i n s t ances  c i t e d  i n  

t h e  foregoing paragraphs'" t h e  harm i n  quest ion f a c e s  

another.  W e  propose t h a t  t h i s  element of t he  de fence  should 

n o t  be  r e s t r i c t e d  i n  any way. 

( i v )  A l e g i s l a t i v e  purpose t o  exclude a defence 
of necess i ty  

46. 
mention"' al lows t h e  necessi ty  defence only i f  "a l e g i s l a t i v e  

purpose t o  exclude t h e  j u s t i f i c a t i o n  claimed does n o t  other- 
w i s e  p l a i n l y  appear". It is, of course,  always open t o  the 

l e g i s l a t u r e  t o  provide t h a t  a p a r t i c u l a r  defence s h a l l  not 

ope ra t e  t o  exclude a charge of a p a r t i c u l a r  offence.  Subject 
t o  considerat ion of  poss ib l e  except ions t o  t h e  ope ra t ion  of 

t h e  de€encelo2 w e  p rov i s iona l ly  t a k e  t h e  view t h a t  t he re  i s  no 
need f o r  a p rov i s ion  such a s  t h a t  t o  be found i n  t h e  Model 

Penal  Code. 

A p rov i s ion  i n  the  Model Penal  Code which w e  must 

100. See e.g. pa ra s .  31 and 42.  

101. Sect .  3.02 (1) (c). 
102 .  See para.  50. 
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(v) Exclusion where t h e  defendant himself has 
been negl igent  

4 7 .  A second provis ion  i n  t h e  Model Penal Code which we 
10 3 cons i d e r  

r eck le s s  o r  

t h e  defence 

of fence  f o r  

as t h e  case 
provis ion .  

s t a t e s  i n  e f f e c t  t h a t  when t h e  defendant  was 
negl igent  i n  br inging about a necess i ty  s i t u a t i o n ,  

w i l l  no t  be ava i l ab le  i n  a prosecut ion f o r  any 

which recklessness  o r  negligence i s  s u f f i c i e n t ,  
may be. W e  a r e  not  c e r t a i n  of t he  ambit  of t h i s  

Does it cover, f o r  example, t he  case where, a s  a 

r e s u l t  of h i s  r eck le s s  dr iv ing ,  A seve re ly  i n j u r e s  B and, i n  
o rde r  t o  save B's l i v e ,  A t akes  him t o  hosp i t a l  am3 exceeds 

t h e  speed l i m i t  i n  o rde r  t o  reach i t  as soon a s  poss ib le?  
I n  t h i s  case A w i l l  be l i a b l e  i n  any event t o  be charged with 

r eck le s s  d r iv ing  o r ,  i f  the  v ic t im d i e s ,  with caus ing  death 

by dangerous d r iv ing ,  and it would, we think, be  wrong t o  
depr ive  him of t h e  necess i ty  defence i n  respec t  of t h e  l a t e r  
of fence  of exceeding t h e  speed l i m i t ,  a s  the  Model Penal Code 
appears  t o  do. 

4%. On t h e  o t h e r  hand, t he re  are s i t u a t i o n s  where operation 
of t h e  provis ion  s e e m s  appropriate.  For example, l e g i s l a t i o n  

p r o h i b i t s  d r iv ing  onto  t h e  shoulder  of  a motorway: suppose- 

t h a t  D negl igent ly  runs  out of p e t r o l  and dr ives  ont.0 the 

shoulder  i n  o rde r  t o  avoid obs t ruc t ion  of t he  motorway. In  

t h i s  ins tance ,  t h e  provis ion permi ts  D t o  be prosecuted f o r  

d r i v i n g  onto t h e  shoulder  even i f  he  has parked t h e r e  t o  

avoid being charged wi th  t h e  more s e r i o u s  offence of  obstruct-  

i n g  t h e  motorway, because the  l e s s e r  charge a r i s e s  o u t  of h i s  
antecedent  negl igence i n  running o u t  of pe t ro l .  

49. The e s s e n t i a l  d i f fe rence  between the  examples given i n  

t h e  two preceding paragraphs i s  t h a t  i n  the  example given i n  

paragraph 47 t h e  defendant  has a l r eady  committed an  offence 

wi th  which he can be charged when he commits a f u r t h e r  cffence 
i n  t h e  hope of avoiding even g r e a t e r  harm, while i n  t h e  

103. Sect.  3.02(2). 
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example given i n  paragraph 48 t h e  defendant chooses which of 

two offences t o  commit, the reason f o r  t he  choice a r i s i n g  a t  

a l l  being t h e  defendant 's  p r i o r  negligence.  W e  be l i eve  t h a t  

a provis ion such a s  t h a t  t o  be found i n  the Model Penal Code 

would be use fu l  i f  it were so framed a s  c l e a r l y  t o  exclude 

t h e  a v a i l a b i l i t y  of t h e  necess i ty  defence i n  t h e  l a t te r  type of 
case.  W e  consider  a l s o  t h a t  (as i n  the  Model Pena l  Code) any 

such provis ion must be framed i n  ob jec t ive  t e r m s  t o  avoid t h e  

t e s t  being based upon the  i n t e n t  w i th  which t h e  defendant 
chose t o  r e s o r t  t o  conduct which would be an o f f e n c e  hut f o r  

t h e  defence of necessi ty .  W e  conclude t h a t  t h e s e  c r i t e r i a  

may be m e t  by a provis ion on t h e  following l i n e s  - 
"The defence of necess i ty  does not  apply where 
the  defendant has put  himself  i n t o  a p o s i t i o n  
where he must commit one offence i n  o r d e r  t o  
avoid another".  

It w i l l  be noted t h a t  a provis ion on these l i n e s  would not 

exclude the  defence i n  t h e  acc iden t  case given i n  paragraph 

47. A,  i n  t h a t  case,  has a l r eady  committed an o f f ence  of 

r e c k l e s s  d r iv ing ,  and h i s  subsequent conduct i s ,  therefore ,  

n o t  r e s o r t e d  t o  i n  order  t o  avoid commission o f  another 

offence.  The n e c e s s i t y  defence t h e r e f o r e  remains avai lable  
t o  him. It i s  n o t ,  however, a v a i l a b l e  t o  D i n  t h e  example 

pos tu l a t ed  i n  paragraph 48, f o r  t h e r e  h i s  offence of driving 

on to  t h e  shoulder  comes about because he i s  avo id ing  the 

commission of t h e  o t h e r  offence of  obs t ruc t ing  t h e  highway 

brought about by h i s  antecedent negligence.  

pu t  forward a p rov i s ion  on t h e  foregoing l i n e s  for considera- 

t i o n  and comment. 

Accordingly, w e  

( v i )  Should any s p e c i f i c  offences be excepted from 
t h e  defence? 

50. 
t h a t  t h e r e  should be no except ions t o  t h e  o f f ences  f o r  which 

104.  See para .  25. 

In  r e l a t i o n  t o  duresslo4 w e  have p rov i s iona l ly  proposed 
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t h e  defence nay be ava i l ab le ,  even thou-jh the charge be murder o r  

s e r i o u s  i n j u r y  t o  t h e  person. I n  t h a t  case, however, the 

c r i t e r i a  adopted f o r  t he  defence, namely, t h a t  t h e r e  m u s t  be 

apprehension of immediate death o r  s e r i o u s  p h y s i c a l  injury,  

d i f f e r  from those advanced f o r  necess i ty .  

51. The ques t ion  whether n e c e s s i t y  can ever  j u s t i f y  the 
t a k i n g  of human l i f e  i s  the  most content ious t o  have been 

r a i s e d  i n  r e l a t i o n  t o  the  defence, and has been productive of 
105 many examples f o r  discussion,  a l b e i t  few clecided cases . 

The cases themselves a r e  not s a t i s f a c t o r y ;  t h e  r a t i o  of the 
leading one, 2. v. Dudley and St.ephenslo6, cannot be regarded 

as c l e a r  and, a s  w e  have indicatedlo7,  may no t  be dec i s ive  on 

t h e  i s s u e  a s  t o  whether taking of l i f e  may be j u s t i f i e d .  

52. 
s p e c i f i c  except ions t o  the  ope ra t ion  of a gene ra l  defence such 

as w e  have discussed.  The defence r equ i r e s  a b e l i e f  by the 

defendant t h a t  h i s  conduct was necessary t o  a v e r t  some g rea t e r  

e v i l  an6 a f ind ing  by the  ju ry  tha.t t h a t  e v i l  w a s ,  judged 

o b j e c t i v e l y ,  s u b s t a n t i a l l y  g r e a t e r  t han  t h a t  which h i s  conduct 

a c t u a l l y  involved. Where t h e  defence is r e l i e d  upon i n  the 

case  of t h e  taking of another 's  life'", the  r e s u l t  may be 

thoughr t o  be unacceptable i n  c e r t a i n  cases,  i n  which event 

t h e  only remedy, i n  our  view, is  t h e  complete exc lus ion  of t h e  

defence i n  cases  involving t h e  t a k i n g  of l i f e .  P rcv i s iona l ly ,  

w2 propose no such exclusion. 

W e  t ake  t h e  provis ional  v i e w  t h a t  t h e r e  need be no 

1C5. The arguments are smmarised and f u r t h e r  d i scussed  i n  
Smith and Hogan,Criminal Law (3rd ed., 1973) ,  pp. 56 
160-16 4. 

106. (1884) 1 4  Q.B.D. 273. 

107.  See para.  35. 

108. See e.g. I l l u s t r a t i o n  (a) i n  t h e  Indian Pena l  Code, p. 56 
below; and see v. Holmes 26 Fed. Cas. 360 (1842). 
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( v i i )  Other l i m i t a t i o n s  upon the  proposed defence 

53 .  Prov i s iona l ly  w e  do no t  sugges t  a wide r e s t r i c t i o n  

upon cases  i n  which t h e  defence may be r a i sed ,  b u t  w e  have 

a l s o  pointed ou t log  t h a t  account ought t o  be t aken  i n  making 

provis ion f o r  t h e  defence of i t s  poss ib l e  e f f e c t  on public 

s e c u r i t y  and good order .  W e  cons ide r  it d e s i r a b l e ,  f o r  example, 

t o  exclude t h e  p o s s i b i l i t y  of t h e  defence being r a i s e d  i n  t h e  
context  of p o l i t i c a l  p r o t e s t  when t h e  s i t u a t i o n  f ac ing  the 

defendant is n o t  one which r e q u i r e s  immediate dec i s ion  on h i s  

p a r t  bu t  r a t h e r  one where he seeks  by h i s  a c t i v i t i e s  t o  ob ta in  
r e s u l t s  which by lawful means would require  t h e  use  of l e g i t i -  
mate means of persuasion over a longer  period. I n  our provi- 
s i o n a l  view t h e  p o l i t i c a l  a c t i v i s t ,  however d e s i r a b l e  h i s  aims 

might be,  should,  on grounds of p u b l i c  pol icy,  n o t  have the 

opportuni ty  of arguing t h a t  n e c e s s i t y  forces  him t o  adopt 

unlawful t a c t i c s .  O f  course, it would be p o s s i b l e  i n  t h i s  

t ype  of case f o r  t h e  judge simply t o  d i r e c t  t h a t  t h e r e  was no 

evidence of n e c e s s i t y  and t h a t  t h e  j u r y  should accordingly 

reject  t h e  defence; bu t  i n  doing so it iaight be objected t h a t  

t h e  judge w a s  r e a l l y  r e s o r t i n g  t o  p u b l i c  po l i cy  t o  exclude 

c e r t a i n  types of  case, r a t h e r  t han  giving a r u l i n g  upon the  

evidence r a i s e d  by t h e  defendant. W e  take t h e  v i e w ,  t he re fo re ,  

t h a t  a proviso excluding t h e  type  of case under considerat ion 

should be included i f  a s a t i s f a c t o r y  formula can be devised. 

5 4 .  One p o s s i b l e  means of conf in ing  the defence would be 

t o  provide t h a t  it should be r a i s e d  only i n  s i t u a t i o n s  where 

t h e  defendant i s  confronted wi th  a s i t u a t i o n  of  emergency. 

I n  one sense,  however, such a requirement could be regarded 
a s  surplusage: t h e  very term “ n e c e s s i t y ”  imp l i e s  t h a t  the 

s i t u a t i o n  conf ron t ing  t h e  defendant  is  an emergency. Nothing , 
it might be s a i d ,  r equ i r e s  such immediate d e c i s i o n  upon a 
course of a c t i o n  a s  a s i t u a t i o n  o f  necessi ty ,  for i f  immediate 

109.  Para. 39 ( i v )  . 

36 



a c t i o n  i s  not  requi red ,  t he re  i s  no necessi ty  f o r  it. Nor 
would such a provis ion  necessa r i ly  he lp  t o  exclude t h e  cases 

r e f e r r e d  t o  i n  paragraph 53  s i n c e  a defendant might claim t h a t  

no o the r  course was open t o  him a t  t h e  t i m e  than t h e  one which 

he i n  f a c t  took. 

55. W e  have come t o  the  p rov i s iona l  conclusion t h a t  the 

most e f f e c t i v e  formulation would provide t h a t  t h e  defence 

should not  be a v a i l a b l e  i n  circumstances where  t h e  greater  

harm, which t h e  defendant a l l e g e s  he  w a s  seeking t o  avoid by 

committing t h e  of fence  with which he i s  charged, cons i s t s  of 

t h e  doing by some o t h e r  person of an a c t  which t h a t  person 

was l e g a l l y  e n t i t l e d  t o  do. A provis ion  on t h e s e  l i n e s  w i l l ,  
it i s  suggested, exclude the  p o s s i b i l i t y  of t h e  defence being 

r a i s e d  i n  cases where ind iv idua l s  are in t e r rup ted  o r  obstructed 

i n  t h e  course of t h e i r  lawful bus iness  and t h e  excuse given by 
those  p e r p e t r a t i n g  such i n t e r r u p t i o n s  o r  obs t ruc t ions  is t h a t  
t h i s  i s  t h e  only p r a c t i c a l  means of drawing a t t e n t i o n  to ,  o r  

of achieving, t h e i r  aims. W e  a r e  aware of t h e  d i f f i c u l t i e s  
of a provis ion  on t h e  foregoing l i n e s .  Its even tua l  formula- 

t i o n  i n  t h e  Code n u s t ,  w e  think,  d i s t i ngu i sh  c l e a r l y  between 

t h e  defendant 's  i n t e n t i o n  t o  do t h e  a c t  c o n s t i t u t i n g  t h e  

of fence  and any u l t e r i o r  purpose he  may have had  i n  so act ing;  

and i n  t h i s  connection w e  make it c l e a r  a t  t h i s  s t a g e  tha t  we 

are concerned, n o t  wi th  the  m e r i t s  o r  demerits of  a c t i v i t i e s  

which might be descr ibed  as  " p o l i t i c a l l y  motivated", but only 

t o  ensure t h a t  necess i ty  a s  w e  have p rov i s iona l ly  defined it 
should not  be invoked as  a defence t o  criminal charges  i n  

connection with those  a c t i v i t i e s .  

( v i i i )  Burden of proof 

56. I n  regard  t o  t h e  burden of  proof on t h e  defendant when 

t h e  p l e a  of necess i ty  i s  r a i sed ,  w e  see no reason t o  follow a 

course  d i f f e r e n t  from t h a t  proposed i n  r e l a t i o n  t o  duress . 110 

~ 

110. See para. 27. 
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Accordingly, w e  propose t h a t  s u f f i c i e n t  evidence sSo.ild be 
requi red  i n  s sppor t  of a plea  of necess i ty  t o  r a i s e  an i ssue  

upon it, and t h a t ,  t h e r e a f t e r ,  it shcrlld l ie u p n  the prose- 
cu t ion  t o  prove its case beyond reasonable  doubt i n  the normal 

way, showing t h a t  t h e r e  was no such necess i ty-  

( a )  s m n a r y  

57. Our prov i s iona l  proposals  i n  regard t o  t h e  defence of 
necess i ty  may be sunrmarised a s  fo l lows  - 

There should be a gene ra l  defence of necessi ty  

(paragraph 40). 

It should be a v a i l a b l e  where the  defendant 

himself be l ieves  +-hat h i s  conduct i s  neces- 
s a r y  t o  avoid some g r e a t e r  harm than  t h a t  

which 'he faces  (paragraphs 41-42). 

The harm t o  be avoided must, judged object-  
i v e l y ,  be found t o  be 0u.t of a l l  proport ion 

t o  t h a t  ac tua l ly  caused by the  defendant ' s  
conduct (paragraphs 42  and 4 3 ) .  

The harm t o  be avoided need not  be  d i r ec t ed  
a g a i n s t  the  defendant ;  it may, provided 

always t h a t  t h e  test i n  (iii) is s a t i s f i e d ,  

be d i r ec t ed  aga.inst himself o r  h i s  property 

o r  aga ins t  t he  person o r  property of another 

(paragraph 4 5 ) .  

The defence should n o t  apply where t h e  

defendant has pu t  himself  i n t o  a pos i t i on  

where he must commit one offence i n  order  

t o  avoid another (paragraph 49) .  

The defence should be ava i lab le  t o  a charge 

of  any offence,  however ser ious  (para-  

graph 52). 

3% 



( v i i )  The defence should not  be ava i lab le  

where t h e  g rea t e r  harm, which the  

defendant a l l eges  he w a s  seeking t o  
avoid by committing t h e  offence with 

which he is charged, c o n s i s t s  of t h e  . 

doing by some o ther  person of an a c t  

which t h a t  person was l e g a l l y  e n t i t l e d  

t o  do (paragraph 55)  . 
( v i i i )  A s  i n  t h e  case of duress ,  t h e  burden 

should be on the  defendant  t o  give 
s u f f i c i e n t  evidence t o  raise an i s s u e  as 
t o  necess i ty  (paragraph 56) 

IV COERCION 

( a )  Present  law 

58.  The term coercion is used t o  d e a l  with the s p e c i a l  
"duressR pos i t i on  which may a r i s e  i n  t h e  context of <?e marriage 

r e l a t ionsh ip .  A t  common law, the  presumption was t h a t  a wife 

who committed a c r i m e  i n  t h e  presence of  her husband ac ted  

under h i s  coercion. Sect ion 4 1  of t h e  Criminal J u s t i c e  Act 

1925, however, provides  t h a t  - 
"Any presumptioa of law t h a t  an offence committed 
by a wife i n  t h e  presence of h e r  husband is com- 
mi t ted  under t h e  coercion of t h e  husband i s  hereby 
abol ished,  b u t  on a charge a g a i n s t  a wife f o r  any 
offence o t h e r  than t reason o r  murder, it s h a l l  be 
a good defence t o  prove t h a t  the offence was com- 
mi t ted  i n  t h e  presence o f ,  and under the  coerc ion  
of ,  t he  husband." 

59. 
wife;  t he  Canadian Code (sec t ion  appears t o  e l imina te  

coercion a s  a s p e c i a l  defence, a s  does t h e  Model Penal  Code. 

The New Zealand Code does not mention it although, by sec t ion  

20, " a l l  r u l e s  and p r i n c i p l e s  of t h e  common law which render 

The Indian Penal  Code gives  no s p e c i a l  p r i v i l e g e  to the 

~ ~~ 

111. Appendix, p. 54. 
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any 
omissions or defecce t o  any charge" remain i:: f c r c e  except 

so f a r  as i n c o n s i s t e n t  w i t h  t h e  C c d e  or o ther  l e g i s l a t i c n .  

The Aus t ra l ian  T e r r i t o r i e s  d r a f t  Code, however, r e t a i n s  an 
express defence i n  sec t ion  21. . 

circumstances a j u s t i f i c z t i o n  OL excuse for csy a c t  o r  

112 

(b) Problems presented  by t h e  defence 

60. While s e c t i o n  47 of the 1525 Act Zppears a t  f i r s t  S igh t  

to be  s t r a igh t fo rward  i n  app l i ca t ion ,  it does i n  fact  r a i s e  

severa l  problems of i n t e r p r e t a t i o n .  The most obvicus  r e l a t e s  

to the meaning of t h e  term coercion. I n  norm81 par lance ,  3.d 
i n  m a y  l e g a l  works, tRe term is a synonym f o r  du res s ,  and 

if that is i t s  meaning here,  t h e  s e c t i o n  does l i t t l e  other 

khan plat a marr ied woman i n  t h e  saxe pos i t ion  irs a y o n e  else. 
The par l iamentary debates,  however'l) make cleer t h a t  coercion 
w a s  in tensed  CO be  wider thaL cornpulsfon or du res s ,  ye t ,  o the r  

thar: as a synonym f o r  duress,  t h e  term has no-ver been def i red  
by a higher  c o u r t  of record . 1 1 4  

61. Another d i f f i c u l t y  i s  presen ted  by t h e  i n t e r p r e t a t i o n  

of  " i n  t h e  presence o f  [the w i f e ' s ]  husband", which, according 

t o  old a u t h o r i t y ,  permits  a d i s t i i i c t i c n  between t h e  s i t u a t i o n  

where, f o r  example, t h e  husband i s  i n  t i e  next  room and comes 
i n  immediately af ter  t h e  commission of t h e  offence115 (w, 
n o t  i n  h i s  presence) and where he  remains o u t s i d e  a shop with- 

i n  which h i s  w i f e  commits an offence116 (=, w i t h i n  h i s  

presence) 

1 1 2 .  Appendix, p. 58. 

113. Hansard, House of Coinmons (1925) vol. 188 col. 873 

1 1 4 .  See, however, Pierce ( 1 9 4 1 )  5 Jo.Cr.1,. 124. 
115. Hughes (1813) 2 Lew. 229. 

- e t  3. 

116 .  C-onno1I.y (1829) 2 Lev?. 229; b u t  cf. White,"The Times", 
1 6  February 1974 .  
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(c) Should the  defence be re ta ined?  

62.  In  deciding whether o r  not  t h e  defence need be  
r e t a ined ,  it is  r e l evan t  t o  note i t s  h i s to ry .  Abol i t ion  of 

t h e  common law presumption was recommended as  e a r l y  a s  1845 
and was proposed a l s o  i n  sec t ion  23 of  t he  d r a f t  Code of 
1879. 

1922118  "having regard t o  the  p re sen t  unsa t i fac tory  s t a t e  of 
t h e  law upon the  subject and t o  t h e  a l t e r e d  s t a t u s  of married 

women..." The s t a t e  of t h e  law has n o t ,  it may be  s a i d ,  
become less unsa t i s f ac to ry  i n  the  f i f t y  years s i n c e  t h i s  f i r s t  
c a l l  f o r  t he  a b o l i t i o n  of the  defence and, as  has been indi- 
ca ted  above, the  a b o l i t i o n  of t he  o l d  presumption has  only 

served t o  increase  t h e  problems of i n t e rp re t a t ion .  

117  

Complete a b o l i t i o n  of t h e  defence was recommended i n  

63. The dec is ion  whether o r  not  t o  abol ish t h e  defence 
depends e s s e n t i a l l y  upon an eva lua t ion  of whether it is appro- 

p r i a t e  t o  modern condi t ions.  Re la t ive ly  recent ly  it was 

poss ib l e  t o  pu t  forward the  view t h a t  " the re  s t i l l  r e m a i n s  a 

considerable  proport ion of married woman who regard t h e i r  
husbands a s  t h e i r  l o r d  and master t o  disobey whose commands 
would be unthinkable.  llllg 

view would command s u b s t a n t i a l  suppor t  today and, i n  any event, 

w e  be l i eve  t h a t  t h e  defence is  not  widely used today . 
W e  doubt, however, whether t h i s  

120 

64. The defence of coercion i s  a v a i l a b l e  n e i t h e r  t o  a 

daughter committing an offence i n  t h e  presence of h e r  f a the r  
nor t o  an unmarried woman i n  the  presence of the ind iv idua l  
with whom she l i v e s .  But duress is  ava i l ab le  t o  them i n  the 

1 2 1  

117. Pa r l .  Pa. xxiv,  1 1 4 ,  Report of Criminal Law Commissioners, 
1845. 

118. (1922)  Cmd. 1677, t he  Avory Committee Report on t h e  
Respons ib i l i ty  of the  Wife f o r  C r i m e s  committed under 
the  Coercion of t h e  Husband. 

Respons ib i l i ty" ,  (1951) 1 4  M.L.R. 297 a t  p. 313. 
119.  J . L l .  3. Edwards "Compulsion, Coercion and Criminal  

120.  See, however, 13. v. White, fn.  1 1 6  above. 

121 .  Assuming t h e  daughter t o  be o ld  enough t o  be responsible  
f o r  her  ac t ions .  
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appropriate  circumstances and, even i f  coercion w e r e  abolished, 

t h a t  defence ( a s  w e  have p rov i s iona l ly  defined it)122 would 

l ikewise be a v a i l a b l e  t o  married women. Where t h r e a t s  by the  
husband f a l l  s h o r t  of a c t u a l  duress ,  she, l i k e  anyone else ,  

would be able to  plead the f a c t s  i n  mit igat ion.  We take the  
view t h a t  t h i s  would be t h e  c o r r e c t  poli.cy f o r  t h e  law t o  
adopt i n  f u t u r e ,  and accordingly propose t h a t  t h e  defence of 
coercion should be abolished. 

V. OFFICIAL INSTIGATION AND ENTRAPMENT 

( a )  P r e s e n t  L a w  

65. Cases i n  t h i s  country invo lv ing  the a c t i v e  p a r t i c i -  

pa t ion  of t h e  p o l i c e  o r  informers i n  the  course of  t he  
commission of an offence have v a r i e d  i n  theLr resElts accord- 

i n g  both t o  t h e  degree of p a r t i c i p a t i o n  and t h e  n a t u r e  of t h e  

offence.  Thus i n  some cases123 t h e  p a r t i c i p a t i o n  has  ne i the r  

bee= recognised a s  a defence, nor  has  it had any e f f e c t  upon 

t h e  p e n a l t i e s  imposed upon t h e  defendants ,  a l though t h e  
c o u r t s  have scmetimes expressed disapproval  of t h e  pract ice  
of t h e  po l i ce  i n  obtaining evidence of the o f f ence  by appear- 
i n g  t o  t ake  p a r t  i n  it124. I n  o t h e r  cases,  t h e  c o u r t s  have 
f e l t  bound t o  conv ic t  because t h e  offences concerned were of 

s t r i c t  l i a b i l i t y 1 2 5 ,  even though i n  some i n s t a n c e s  the court 

again appears t o  have expressed disapproval  because the offence 
would not have been committed b u t  f o r  t he  p a r t i c i p a t i o n  of law 
enforcement o f f i c e r s  . 12 6 

122. Para. 28. 

123. E.g. Brannan v. Peek [1948] 1 K.B. 68 and Sneddon v. 
Stevenson [ 1 9 6 7 l m . L .  R. 1051. 

124. See Brannan v. Peek [1948] 1 K.B. 68, 72. 
125. E.g. French v. Hoggett [1968] 1 W.L.R. 9 4 ;  Browning v. 

J .W.H.  Watson (Rochester) Ld. [19531 1 W.L.R. 1172.  
126 .  See Browninq v. Watson [1953] 1 W.L.R. 1172, 1 1 7 7 .  
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66. The cour t s  have i n  recent  y e a r s ,  however, recognised 

a c t i v e  po l i ce  p a r t i c i p a t i o n  i n  an offence amounting t o  inc i t e -  

ment i n  t h e  form of  encouragement a s  a f a c t o r  i n  m i t i g a t i n g  

sentence.  I n  t h e  f irst  type of c a s e  c i t e d  i n  t h e  previous 
paragraph, where p o l i c e  a c t i v i t y  had no e f f e c t  upon t h e  penal- 
t ies  imposed, it s e e m s  t h a t ,  a t  any r a t e  i n  some ins t ances ,  

t h e  p o l i c e  went no f u r t h e r  than making themselves a v a i l a b l e  
i n  case t h e  defendant was minded t o  commit an offence.  Thus 

i n  Sneddon v. StevensonlZ7 the o f f i c e r  concerned so drove the 

c a r  as t o  enable a p r o s t i t u t e  t o  s o l i c i t  him i f  she  w e r e  so  
minded. By c o n t r a s t ,  i n  B i r t l e s  128 where the  defendant  was 

convicted of a bank robbery, it w a s  taken i n t o  account  i n  

m i t i g a t i o n  t h a t  on t h e  evidence t h e  p o l i c e  o f f i c e r  concerned 

might w e l l  have arranged t o  be introduced t o  t h e  defendant 
a s  another  cr iminal ,  might have allowed t h e  use of  h i s  car  t o  

"case t h e  j o i n t "  and might even have suppl ied t h e  defendant 

w i th  t h e  imi t a t ion  f i r ea rm which h e  used during the r a i d .  The  

c o u r t  s a i d  1 2 9  - 

"It  i s  one t h i n g  f o r  t he  p o l i c e  t o  make u s e  of  
information concerning an o f fence  t h a t  i s  
already l a i d  on .... But it i s  q u i t e  ano the r  
thing,  and something of which t h i s  court  
thoroughly disapproves,  t o  u s e  an informer t o  
encourage another  t o  commit an offence o r  
indeed an offence of a more s e r i o u s  cha rac t e r ,  
which he would not  otherwise commit, s t i l l  more 
so i f  t h e  p o l i c e  themselves t a k e  p a r t  i n  ca r ry -  
i ng  it out ."  

67. The law has been y e t  f u r t h e r  developed i n  t h r e e  recent 

cases. 
f o r  t h e f t ,  t h e  Court of  Appeal considered it p o s s i b l e  t h a t  

t h e  defendant might n o t  have c a r r i e d  through the  t h e f t  had not 

I n  M c C a n r ~ l ~ ~ ,  an appeal a g a i n s t  a four y e a r  sentence 

127. [1967] 1 W.L.R. 1051. 

128. [1969] 1 W.L.R. 1047 .  
1 2 9 .  Ibid., a t  1049-1050. 

130. (1972)  56 C r .  App. R. 359. 
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t h e  opportunity of doing so been presented by t h e  pol ice  
through the  in t e rven t ion  of an informer. 

ample evidence of conspiracy and t h e  court t h e r e f o r e  dea l t  
with the  matter  of sentence "on t h e  bas i s  t h a t  t h e  defendant 
appeared a t  q u a r t e r  sessions charged with conspiracy t o  
s t e a l  r a the r  than with the  a c t u a l  theft'l3'. The sentence 

of two years '  imprisonment which t h e  court  s u b s t i t u t e d  was 

one which it considered appropr ia te  f o r  conspiracy. In 

Foulder,  Foulkes and Johns132, where the  defendants  were 
charged with unlawful possession of drugs, evidence was given 

by a plain-clothes  pol ice  o f f i c e r  t h a t  he i n c i t e d  the  f irst  
defendant t o  obta in  the  drugs and t o  pass them t o  him: when 

the  defendants m e t  him fo r  t h i s  purpose, a l l  t h r e e  were 

a r res ted .  This evidence was given a t  a " t r i a l  wi th in  a t r i a l "  
i n  the  absence of a jury. The Deputy Chairman of  Inner London 

Quar t e r  Sessions agreed with t h e  defence submission tha t  t he  
a c t i v i t y  of t h e  po l i ce  went f a r  beyound t h a t  i n  Sneddon V. 

Stevenson, and t h e  pol ice  evidence was excluded. Upon the 
prosecution o f f e r i n g  no evidence before  the j u r y ,  t he  defend- 

a n t s  were acqui t ted .  

t h a t  E ,  who was ac t ing  with t h e  knowledge of t h e  pol ice  as 
an agent provocateur,  had urged him f o r  a per iod  of some 
2 months t o  ob ta in  forged U.S. d o l l a r  b i l l s  from B as  a r e s u l t  

of which L and B del ivered 845 forged b i l l s  t o  E. E was not  
c a l l e d  a s  a wi tness ,  leaving uncontradicted L ' s  account of 

how the  offence came t o  be committed. The Court  held tha t  

t h e  evidence of g u i l t  was inadmissible  on the  grounds of un fa i r -  

ness ,  and t h a t  t he  case should be withdrawn from t h e  jury. It 

w i l l  be observed t h a t  i n  the  f i r s t  case the c o u r t  was prepared 

t o  reduce the  sentence t o  t h a t  appropr ia te  f o r  conspiracy 

(with which t h e  defendants w e r e  no t  charged), t h a t  i n  the 

second, the  case f a i l e d  f o r  lack of  admissible evidence before  

t h e  jury ,  while i n  t h e  t h i r d ,  t h e  case appears t o  have been 

There was, however, 

In Burnett  and Lee133, L gave evidence 

131. ( 1 9 7 2 )  56 C r .  App. R. 359, 365. 

132. [1973] C r i m .  L.R. 45; see a l s o  (1974)  37 M.L.R. 1 0 2 .  

133. [1973] C r i m .  L.R. 748. 
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withdrawn because of "unfairness" r a t h e r  than because of 

lack of admissible evidence. It seems f a i r  t o  remark t h a t  
a11 of them reached a conclusion i n  substance t h e  same as 
t h a t  wh ich  would have been reached had a defence of p o l i c e  
entrapment been ava i l ab le .  

68. 

t h e  Court of Appeal, appears t o  some degree t o  r eve r se  t h i s  
t rend.  A po l i ce  o f f i c e r  13, ac t ing  on information from W, 
met M and W, and represented  t h a t  he w a s  w i l l i ng  t o  buy 
s t o l e n  s p i r i t s  from M I  and quan t i ty ,  p r i c e  and arrangements 

f o r  de l ive ry  were agreed. S p i r i t s  w e r e  later s t o l e n  from a 

warehouse and received by M. A s  i n  Foulder,  a " t r i a l  within 

a t r i a l "  took p lace  as  t o  the a d m i s s i b i l i t y  of H ' s  evidence, 

bu t  un l ike  t h a t  case,  t h e  judge r u l e d  it admissible and M 

was convicted of handling s to l en  goods. H i s  appeal w a s  dis- 

missed. The Court of Appeal s a i d  t h e  evidence of H w a s  
admissibie,  and furthermore,  t h a t  t h e  evidence i n  Foulder and 

Burnett  should a l s o  have been admitted. The court  denied  

t h a t  entrapment found any place i n  Engl i sh  law and, i n  any 
event ,  t h e  po l i ce  a c t i v i t y  here would n o t  f a l l  w i th in  such 
a doc t r ine .  H rece ived  information leading  him t o  b e l i e v e  

t h a t  s p i r i t s  were t o  be s to l en ,  and t h e r e  was no reason ,  i n  
t he  c o u r t ' s  view, why he should no t  have put  himself forward 

a s  a w i l l i n g  means of d i sposa l  t o  b r i n g  t o  j u s t i c e  t h o s e  
involved. In so p u t t i n g  it, the c o u r t  appears t o  have taken 

a view similar t o  t h a t  taken i n  Sneddon v. Stevenson135 as 

t o  t h e  legit imacy of p o l i c e  a c t i v i t i e s .  

The most r ecen t  case of M c E ~ i l l y l ~ ~ ,  a dec i s ion  of 

~~ 

134.  [1974] C r i m .  L.R. 239; the s ta tement  of f a c t s  is  based 

135. [1967] 1 W.L.R. 1051; see para.  66. 
on t h e  account given i n  t h i s  r e p o r t .  
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(b)  Entrapment i n  o the r  j u r i s d i c t i o n s  

69. The defence of entrapment is not  recognised i n  
A u s t r a l i a  o r  N e w  Zealand but  has been recognised i n  the 
U.S.A.136 i n  cases  where the  p o l i c e ,  o r  po l ice  agen t s ,  were 

used a s  agents provocateurs. 
f o r  the defence i n  these  American decisions.  The majority of 

t h e  judges thought t h e  defence a r o s e  when the  c r imina l  design 

o r ig ina t ed  i n  t h e  mind of t he  government o f f i c e r s :  important 

cons idera t ions  w e r e  whether t he  defendant  was innocent  and 
law-abiding and whether the  of fence  was one which t h e  

defendant would never have committed i f  the  o f f i c e r s  had not 

imspired, i n c i t e d ,  persuaded and lu red  him t o  commit it. 
The minori ty  thought  t he  defence e x i s t e d  because t h e  methods 

used t o  secure convict ion could n o t  be countenanced when 
they f e l l  below accepted s tandards  f o r  the proper  use of 

governmental power, i n  e f f e c t  a r u l e  of publ ic  po l i cy .  

A l t e rna t ive  bases w e r e  suggested 

70 * 
a formulation of t h i s  defence. It would make it avai lab le  
(except when causing o r  th rea ten ing  bodily i n j u r y  is an 

element of t he  of fence  charged) where the  defendant  proves 

that h i s  conduct occurred i n  response t o  an entrapment. It 

then  provides  t h a t  - 

The American Law I n s t i t u t e ' s  Model Penal  Code o f f e r s  

"A pub l i c  law enforcement o f f i c i a l  o r  a person 
ac t ing  i n  cooperation wi th  such an o f f i c i a l  
p e r p e t r a t e s  an entrapment i f  f o r  t he  purpose 
of ob ta in ing  evidence of t h e  commission o f  an 
offence,  he induces or encourages another  
person t o  engage i n  conduct c o n s t i t u t i n g  such 
of fence  by e i t h e r :  

(a) making knowingly f a l s e  repre-  
s en ta t ions  designed t o  induce 
t h e  be l i e f  t h a t  such conduct is  
not  prohibited: or 

136. S o r r e l s  v. 287 U.S. 435 (1932), Sherman v Q. 
356 U.S. 369 (1958); see a l s o  J.D. Heydon, "The Problems 
of Entrapment" [19731 C.L.J. 268, e s p e c i a l l y  278 
e t  seq. - 
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(b) empl.oying methods of  persuasion 
o r  inducement which c r e a t e  a 
s u b s t a n t i a l  r i s k  t h a t  such an 
offence w i l l  be committed by 
persons other  than those  who a r e  
ready t o  commit it."13: 

71. There a r e  t h u s  narrow l i m i t s  p u t  upon the  scope of 
t h e  defence,  r e s t r i c t i n g  i t s  app l i ca t ion  t o  those who a r e  not 
ready t o  commit t h e  offence,  but  who a r e  nevertheless  per- 

suaded o r  induced by a law errforcement o f f i c e r  t o  do so. This 
would s e e m  t o  exclude t h e  defence where t h e  po l i ce  merely make 

themselves a v a i l a b l e  i n  case the defendant i s  minded to  commit 

an offence;  even i n  cases  where the p o l i c e  take a m o r e  ac t ive  
p a r t  i n  inducing a person t o  commit an offence,  t h e  defence 

i s  n o t  a v a i l a b l e  i f  t h e  defendant was n o t  averse t o  t a k i n g  

p a r t .  It i s  a t  once apparent t h a t  t h e  i s s u e  of whether the 

defendant was ready t o  coinmit t he  o f f ence  i s  l i k e l y  t o  make 

h igh ly  r e l e v a n t  t he  c h a r a c t e r  of t h e  defendant,  s i n c e  whether 

he has  p a r t i c i p a t e d  i n  s i m i l a r  offences i n  the  p a s t  would be 

r e l e v a n t  (whether o r  n o t  he has been convicted of them). It 
i s  presumably f o r  t h i s  reason t h a t  t h e  Model Penal Code pro- 

vides  t h a t  t h e  i s s u e  of entrapment s h a l l  be t r i e d  i n  t h e  
absence of t he  

(c) Should a defence of entrapment be  provided? 

72. It  must be recognised t h a t  t h e r e  a r e  many s i t u a t i o n s  

where i n  t h e  i n t e r e s t s  of soc ie ty  it i s  r i g h t  t h a t  t h e  author- 

i t i es  should be ab le  to '  r e s o r t  t o  conduct which induces the 

commission of an offence i n  order  t o  o b t a i n  the evidence t o  

secu re  t h e  convict ion of  those whose i l l e g a l  a c t i v i t i e s  might 

otherwise go unpunished. The commonest of such cases  concern 

offences of s e l l i n g  goods i n  contravent ion of t he  Food and 

Drugs A c t  1955, o r  t h e  Trade Descr ipt ions A c t  1968. There a re  

137. Sect.  2.13(1); Appendix, p. 59-60. 

138. Model Penal Code s. 2.13(2). 
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i n  addi t ion  more se r ious  ins tances  such as those  involving 

cor rupt ion  on t h e  p a r t  of t he  p o l i c e  o r  t r a f f i c k i n g  i n  drugs 
where t h e  chances of apprehending offenders a r e  s lender  unless 
they can be caught committing t h e  offence.  On t h e  other hand, 
it may be thought q u i t e  unacceptable t o  convict  and punish a 
person f o r  c r imina l  conduct i n t o  which he has been de l ibe ra t e ly  

l e d  by the a u t h o r i t i e s .  

73 * I f  a defence o f  entrapment i s  t o  be provided,  and w e  
are undecided on t h e  question, ou r  provis iona l  view i s  t h a t  it 
should be a t  least as narrowly circumscribed a s  t h e  defence 

provided by t h e  Model Penal Code which, a s  w e  have seen, 

r equ i r e s  inducement o r  encouragement t o  commit an offence by 

e i t h e r  ( a )  f a l s e  representa t ions  t o  induce t h e  defendant t o  
b e l i e v e  t h a t  t h e  proposed conduct is  no t  an of fence ,  or (b) 
use of  methods of persuasion c r e a t i n g  a s u b s t a n t i a l  r i s k  t h a t  
t h e  offence w i l l  be  committed by ind iv idua ls  who would not 

otherwise have done so. In  terms such a s  these  t h e  defence 
would be a v a i l a b l e  only i n  t h e  m o r e  reprehens ib le  instances of 
p o l i c e  ac t ion ,  y e t  would not unduly i n h i b i t  t h e  necessary use  
of informers and t r a p s  t o  ensure t h e  de tec t ion  of  osfenders 
otherwise d i f f i c u l t  t o  catch. 

74. The e f f e c t  of  adopting t h e  provis ion i n  t h e  Model Pena l  

Code may be judged by consider ing t h e  English cases refer red  
139 t o  previously.  Clear ly ,  t h e  o f f i c e r  i n  Sneddon v. Stevenson 

w a s  no t  g u i l t y  of  entrapment under t h a t  provis ion.  

t h e  evidence i n  Birtles ' ' '  amount t o  an entrapment, because for  
a l l  t h a t  appears,  t h e  defendant w a s  t h e  prime mover i n  the 

scheme, and t h e  p o l i c e  o f f i c e r  might w e l l  have g iven  the  he lp  

he d id  only i n  o r d e r  t o  maintain con tac t  with the defendant 

and t o  follow t h e  progress of even t s .  A s i m i l a r  remark a p p l i e s  
t o  McCann141. 

139. 119673 1 W.L.R. 1051. 

1 4 0 .  [1969] 1 W.L.R. 1047. 
141 .  (1972) 56 Cr. App. R. 359. 

Nor d id  

Merely present ing  t h e  defendant wi th  the  
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opportuni ty  of committing an offence should not  b e  entrapment. 

The cour t  ev iden t ly  took the  same view of the conduct of the 

p o l i c e  and the  informer i n  M ~ E v i 1 1 $ ~ ~ .  

both Foulder, Foulkes and Johns143 and Burnett  and Lee 

may be regarded a s  i l l u s t r a t i o n s  of where t h e  l i n e  is  t o  be 
drawn. P a r t i c u l a r l y  i n  t h e  l a t t e r ,  t h e  f a c t  t h a t ,  according 

t o  t h e  defendant 's  evidence, t he  in fo rmer ' s  urging had t o  

continue f o r  two months seems t o  i n d i c a t e  t h a t  t h e  defendant 
wculd n o t  have been ready t o  commit t h e  offence a p a r t  from 

such urging. 

On the  o t h e r  hand, 
1 4 4  

75. It may be s a i d  t h a t  it is n o t  necessary f o r  t h e  
defence t o  be incorporated i n t o  Engl ish law, because t h e  court 

w i l l  always be ab le  t o  mi t iga t e  t h e  sentence,  even to t h e  

ex ten t  of grant ing the defendant an abso lu te  discharge.  It 

i s  common p r a c t i c e  t o  mi t iga t e  punishment upon evidence t h a t  

t h e  defendant was of  weak character  and t h a t  he took p a r t  i n  
t he  offence only because he was p r e v a i l e d  upon t o  do so by 
o t h e r s ;  and from t h i s  p o i n t  of view it makes no d i f f e r e n c e  
whether t h e  urging was by a po l i ce  o f f i c e r  o r  by somebody not 

connected with t h e  po l i ce .  On t h e  o t h e r  hand, i n  a s e r i o u s  

case of entrapment by t h e  po l i ce  some w i l l  think it i n s u f f i -  

c i e n t  merely t o  m i t i g a t e  t h e  punishment. Their view would 
be t h a t  considerat ions e i t h e r  of j u s t i c e  t o  the defendant  o r  

of p u b l i c  pol icy i n  dissuading t h e  p o l i c e  from such a c t i v i t i e s  

suggest  t h a t  a complete defence should be recognised by law. 
Provis ion of a defence which w i l l  r e s u l t  i n  t he  defendant  

being acqu i t t ed  would, according t o  t h i s  argument, be  t h e  most 

e f f e c t i v e  means of ensuring t h a t  t h e  p o l i c e  do not  g a i n  any 

advantage by abuse of  t h e  process of  t h e  law. 

~~~ 

142.  [1974] C r i m .  L.R. 239 

143. [1973] C r i m .  L.R. 45. 
144 .  [1973] C r i m .  L.R. 748. 
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76. One poss ib l e  argument a g a i n s t  the  last-mentioned con- 

s i d e r a t i o n s  is t h a t  it may c r e a t e  p r a c t i c a l  d i f f i c u l t i e s  i n  

r e l a t i o n  t o  p o l i c e  informers. I n  t h e  normal way, a defendant 
may w e l l  not  know t h a t  he has been trapped i n t o  committing an 
offence,  though he may s t rongly  suspec t  t h a t  t h i s  i s  so. H i s  

only way of f ind ing  out  what he suspec ts  w i l l  be  by way of a 
wide-ranging cross-examination of t h e  prosecut ion witnesses 

t o  discover  whether an informer was involved and, i f  so, who 

he was. On t h e  o the r  hand, t h i s  d i f f i c u l t y  is found equally 

under the  present  law, when t h e  defendant seeks t o  prove the  
a c t i v i t i e s  of a p o l i c e  informer e i t h e r  by way of mit igat ion 

o r  a s  i n  Burnet t  and Lee  i n  o rde r  t o  exclude evidence - 
assuming, t h a t  i s ,  t h a t  t he  l a t t e r  course is  s t i l l  open t o  a 

defendant a f t e r  t h e  Court of Appeal 's  decis ion i n  McEvil ly  
It  i s  t r u e  t h a t  i n  Burnett  and Lee  t h e  defendant himself had 

obtained evidence t h a t  E ,  t he  person who persuaded him, was 
a po l i ce  informer.  I f  a defence of  entrapment w e r e  t o  be 

allowed it might be necessary t o  add a proviso t h a t  nothing i n  

t h e  re levant  provis ion  of t he  Code should a f f e c t  any ru le  of 

p r a c t i c e  r e l a t i n g  t o  c ross -exminat ion  designed t o  reveal t h e  
i d e n t i t y  of p o l i c e  informants. This  would mean t h a t  the 

defendant would not  i n  p rac t i ce  have the  defence unless  he is 
i n  possession of t h e  evidence wi thout  having t o  e l i c i t  it by 
cross-examination of a po l ice  wi tness .  

145 . 

77. 
i ts  very na ture  it puts  i n  i s s u e  t h e  character  and previous 

record of t h e  defendant who relies upon it; t h e  admission, 

f o r  example, of evidence t h a t  he had vo lun ta r i ly  taken pa r t  i n  
a number of s i m i l a r  offences on previous occasions may be pre- 

j u d i c i a l  on t h e  i s s u e  of exac t ly  what pa r t  he played i n  the  
of fence  f o r  which he is  on t r i a l .  However, where the  defence 

i s  r a i s e d  t h e  defendant presumably admits t h a t  he did the a c t  

charged aga ins t  him, and indeed probably admits t h a t  he had 

Another poss ib le  ob jec t ion  t o  the defence i s  tha t  by 

145. See para .  68. 
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t he  mental element required.  In these  circumstances,  it may 

be t h a t  t he re  i s  l i t t l e  danger of a miscarr iage of j u s t i c e  

being caused by evidence of t he  defendant ' s  previous con- 

v i c t ions ;  and i n  any case  i f  a defence w e r e  ava i l ab le ,  it 
would be f o r  the  defendant t o  decide, a s  he does a t  p re sen t  

i n  r e l a t i o n  t o  mi t iga t ion  and the  exc lus ion  of evidence,  whether 

t he  defence i s  s u f f i c i e n t l y  a t t r a c t i v e  t o  make it worth while 

t o  allow t h i s  type of evidence t o  be given. 

146  7%. F ina l ly ,  a s  i n  the  case of Foulder,  Foulkes and Johns , 
it may be poss ib le  t o  achieve the  same r e s u l t  as  would follow 
from provis ion of a defence by a r u l e  a s  t o  admiss ib i l i t y  of 

evidence gained by entrapment. The au tho r i ty  of t h e  p a r t i c u l a r  
case mentioned must, now be regarded as doubtful147, b u t  it 
remains open t o  provide s p e c i f i c a l l y  t h a t  t h i s  kind o f  evidence 
should be presented i n  t h e  absence of a ju ry  by means of  a 
" t r i a l  wi th in  a t r i a l " ;  i f  such evidence i s  held inadmissible  

and no o the r  evidence is presented i n  open court ,  t h e  defendant 's  

a c q u i t t a l  w i l l  follow. It may be argued, however, t h a t  it is  
undes i rab le  t h a t  dec is ions  upon important  questions o f  f a c t  such 
a s  t h i s  should be taken,  not  by the  j u r y  a f t e r  evidence heard 

i n  open cour t ,  bu t  by t h e  judge s i t t i n g  alone. I f  it i s  thought 
necessary t o  secure proper  presenta t ion  a t  the  t r i a l  o f  t h i s  

kind of evidence, it may therefore  be t h a t  a properly framed 

defence of entrapment would have t o  be  provided. 

(d) Conclusion 

79. Recent cases  i n d i c a t e  t h a t  t h e r e  may be some need fo r  a 

defence of entrapment ' to  be made a v a i l a b l e ,  but w e  have a l s o  
shown t h e  very s u b s t a n t i a l  d i f f i c u l t i e s  which the  in t roduc t ion  

of such a defence would e n t a i l .  Accordingly, w e  would p a r t i -  

c u l a r l y  welcome the  views of those concerned with t h e  p rac t i -  
c a l  adminis t ra t ion  of t h e  cr iminal  law a s  t o  whether t h e  

146.  [1973] C r i m .  L.R. 45. 
147 .  See McEvilly [1974] C r i m .  L.R. 239, and para. 68. 
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problems r a i s e d  by t h e  s i t u a t i o n s  discussed i n  t h e s e  para- 
graphs may be most e f f e c t i v e l y  d e a l t  with by p rov i s ion  of a 
defence,  o r  by appropr ia te  d i s c i p l i n a r y  measures and by 

mi t iga t ion  of p e n a l t i e s  by the  c o u r t s .  Should a defence be 
thought d e s i r a b l e ,  we have i n d i c a t e d  i n  paragraph 7 1  the 

s i t u a t i o n s  with which i n  our p rov i s iona l  view it ought t o  
dea l .  

V I .  SUMMARY AND QUESTIONS 

80. Our proposa ls  i n  regard t o  t h e  two main defences of 
duress  and necess i ty  have been summarised i n  paragraphs 28  

and 57, and w e  do no more here than  i n v i t e  comment upon them 

and upon our proposal t o  abol i sh  t h e  defence of coercion 

r e f e r r e d  t o  i n  paragraph 64.  There are, however, various 

ma t t e r s  throughout t h e  Paper upon which t h e  views of r ec ip i en t s  
would be of p a r t i c u l a r  value t o  u s ,  and we summarise these 

below - 

(a )  A r e  w e  r i g h t  i n  ou r  view t h a t  t h e  meaning 
of t h e  "immediacy" of a t h r e a t  i n  duress  

is  no t  i n  need of f u r t h e r  e l abora t ion  o r  

d e f i n i t i o n  (paragraph 21)  and t h a t ,  where 
t h e  t h r e a t  i s  t o  a t h i r d  person, t h e  

r e l e v a n t  t e s t  should be t h a t  t h e  t h r e a t  
i s  avoidable only by compliance w i t h  t h e  
demand made of t h e  defendant (para- 

graph 22)? 

(b) A r e  w e  r i g h t  i n  our  p rov i s iona l  view t h a t  

t h e r e  a r e  no of fences ,  even so s e r i o u s  as 

murder, i n  respec t  of which duress should 

n o t  be capable of a f fo rd ing  a defence 

(paragraph) 25? 

( c )  Is s p e c i a l  p rovis ion  needed t o  exc lude  the 

defence of duress where t h e  defendant has 
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become liable t o  be compelled t o  commit 

an o f f ence  a s  a r e s u l t  of  joining a 

conspiracy o r  a s s o c i a t i o n  (paragraph 2 6 )  ? 

(d)  I n  deciding whether t h e  defence oi 
n e c e s s i t y  i s  ava i l ab le  i n  any p a r t i c u l a r  

case,  i s  some f u r t h e r  p rov i s ion  such as 
t h a t  o u t l i n e d  i n  paragraph 4 4  required 
t o  i n d i c a t e  when a s  a m a t t e r  of law one 
harm i s  g r e a t e r  than another?  W e  pro- 

v i s i o n a l l y  reject any such provis ion and 

propose t h a t  t h e  test  be  q u a l i f i e d  only 

i n  t h a t  t h e  harm th rea t ened  must be o u t  

of a l l  proportion t o  t h a t  done (para- 

graph 4 2 ) .  

(e) Should t h e r e  be any o f fence  (e.g. murder) 

i n  r e s p e c t  of which t h e  defence of 

n e c e s s i t y  should not  be ava i l ab le?  W e  

p rov i s iona l ly  r e j e c t  any such exception 

(paragraph 5 2 )  - 
( f )  Does experience i n d i c a t e  a need f o r  a 

defence of  entrapment such a s  t h a t  out-  

l i n e d  i n  paragraph 71? Arguments f o r  and 

a g a i n s t  such a defence may be advanced and 
w e  seek t h e  views of t h o s e  concerned i n  

t h e  p r a c t i c a l  admin i s t r a t ion  of t he  
c r imina l  l a w .  
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APPENDIX: General defences.  -in overseas Codes 

The Criminal Code of  Canada 

S. 1 7  Compulsion by t h r e a t s  

A person who commits an of fence  under compulsion 

by t h r e a t s  of immediate dea th  o r  grievous bodi ly  
harm from a person who is p resen t  when t h e  
offence is committed i s  excused fo r  committing 

the  offence i f  he be l ieves  t h a t  the t h r e a t s  w i l l  
be c a r r i e d  ou t  and i f  he i s  not  a par ty  t o  a 
conspiracy o r  assoc ia t ion  whereby he i s  subject 
t o  compulsion, but t h i s  s e c t i o n  does not  apply 

where t h e  offence t h a t  is  committed i s  t r eason ,  
murder, p i r acy ,  attempted murder, a s s i s t i n g  i n  

rape, f o r c i b l e  abduction, robbery,  causing 

bodi ly  harm o r  arson. 

S.  1 8  Compulsion of wife 

N o  presumption a r i s e s  t h a t  a married woman who 
commits an offence does so under compulsion by 

reason only t h a t  she commits it i n  the  presence 
of her  husband. 
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New Zealand C r i m e s  Act 

s. 24 Compulsion 

(1) Subject t o  t h e  provisions of t h i s  sect ion,  a person 

who commits an offence under compulsion by t h r e a t s  

of immediate death o r  grievous bodily harm from a 
person who is p resen t  when t h e  offence i s  committed 

i s  pro tec ted  from criminal r e s p o n s i b i l i t y  i f  he 

be l ieves  t h a t  t h e  t h r e a t s  w i l l  be be c a r r i e d  o u t  
and i f  he is  no t  a par ty  t o  any a s soc ia t ion  o r  

conspiracy whereby he is  subject t o  compulsion. 

(2) Nothing i n  subsec t ion  (1) of t h i s  s ec t ion  s h a l l  

apply where t h e  offence committed is  a id ing  o r  

abe t t i ng  rape,  o r  i s  [one of t h e  following offences,  
i .e .  t r ea son ,  sabotage, p i r a c y ,  p i r a t i c a l  acts, 
murder, a t tempt  t o  murder, wounding with i n t e n t ,  

i n j u r i n g  wi th  i n t e n t  t o  cause grievous bod i ly  harm, 

abduction, kidnapping, robbery,  arson]. 
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Indian Penal  Code 

Sec t ion  8 1  A c t  l i k e l y  t o  cause harm; but  done without 

c r imina l  i n t e n t ,  and t o  prevent other harm 

Nothing i s  an offence merely by reason of  i t s  
being done with t h e  knowledge t h a t  it is l ike ly  

t o  cause harm i f  it be done without any criminal 

i n t e n t i o n  t o  cause harm, and i n  good f a i t h  fo r  

t h e  purpose of prevent ing o r  avoiding o t h e r  harm 
t o  person or property.  

Explanation - It i s  a ques t ion  of f a c t  i n  such 
a case  whether t h e  harm t o  be prevented o r  

avoided w a s  of such a n a t u r e  and so imminent 
a s  t o  j u s t i f y  o r  excuse t h e  r i s k  of doing the 
a c t  w i th  t h e  knowledge t h a t  it was l i k e l y  t o  
cause harm. 

I l l u s t r a t i o n s  (summarised) 

( a )  A, a s h i p ' s  captain,  without  f a u l t ,  f i n d s  that , -  

be fo re  he can s t o p  t h e  s h i p ,  he must i nev i t ab ly  

c o l l i d e  with ves se l  B containing 2 0  people  

un le s s  he changes course;  bu t  by s o ' d o i n g  he 

must r i s k  c o l l i d i n g  w i t h  ves se l  C con ta in ing  

2 people,  although he may c l e a r  it. I f  A so  
a l t e r s  h i s  course t o  avo id  danger t o  B he i s  
n o t  g u i l t y  of an o f f ence ,  although he may co l l ide  
with C. 

(b)  A ,  i n  a g r e a t  f i r e ,  p u l l s  down houses t o  prevent 

it spreading,  i n  o r d e r  t o  save human l i f e  or  

property.  I f  it be found t h a t  t he  harm t o  be 

prevented was of such a na tu re  and so  imminent 

a s  t o  excuse A ' S  a c t ,  A i s  n o t  g u i l t y  of an offence. 
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Sect ion 9 4  Act t o  which a person i s  compelled by t h r e a t s  

Except murder and offences aga ins t  the  s t a t e  

punishable wi th  death, nothing is an of fence  

which i s  done by a person who i s  compelled t o  

do it by t h r e a t s  which, a t  t h e  time of doing 

it, reasonably cause the  apprehension t h a t  

i n s t a n t  death t o  t h a t  person w i l l  o therwise 
be t h e  consequence: 

Provided t h e  person doing t h e  a c t  did not  of  

h i s  own accord,  o r  from a reasonable  appre- 

hension of harm t o  himself ,  s h o r t  of i n s t a n t  
death, p l ace  himself i n  t h e  s i t u a t i o n  by which 

he became sub jec t  t o  such cons t r a in t .  

Explanation 1: A person who, of h i s  own accord, o r  by 

reason of a t h r e a t  of being beaten,  j o ins  a gang of 
d a c o i t s ,  knowing t h e i r  charac te r ,  is not  e n t i t l e d  t o  

t h e  b e n e f i t  of t h i s  exception, on t h e  ground of his  
having been compelled by h i s  a s soc ia t e s  t o  do anything 

t h a t  i s  an offence by law. 

Explanation 2 :  A person se ized  by a gang of d a c o i t s ,  

and forced by t h r e a t  of i n s t a n t  dea th ,  t o  do a t h i n g  

which is  an offence  by law, f o r  example, a smith 

compelled t o  t a k e  h i s  t oo l s  and t o  fo rce  the  door of 
a house for t h e  daco i t s  t o  e n t e r  and plunder it, is  
e n t i t l e d  t o  t h e  b e n e f i t  of t h i s  except ion.  



Draft  Criminal Code f o r  t h e  Aus t ra l ian  T e r r i t o r i e s  

19 .  Compulsion 

(1) A person i s  not c r imina l ly  responsible  f o r  

h i s  conduct when he engages i n  it f o r  t h e  

purpose of saving himself o r  another from 

immediate death o r  gr ievous bodily harm, 

threa tened  t o  be i n f l i c t e d  upon him by some 
person i n  a pos i t ion  t o  execute  the  t h r e a t s ,  

and he be l ieves  himself t o  be unable o ther -  

w i s e  t o  prevent the  ca r ry ing  of the t h r e a t s  
i n t o  execution. 

(2 1 The provis ions  of sub-sect ion (1) of t h i s  
sec t ion  s h a l l  not apply t o  conduct by reason 

of which t h e  person would be l i a b l e  t o  be  
convicted f o r  t reason,  murder, at tempted 

murder, p i racy ,  attempted piracy,  gr ievous  

bodi ly  harm o r  an at tempt  t o  cause such harm, 

nor t o  a person who, because he is a p a r t y  
t o  an assoc ia t ion  o r  conspiracy,  has rendered 
himself l i a b l e  t o  have such t h r e a t s  made t o  

him. 

20. Compulsion by Husband 

A married woman is  not  f r e e  from c r imina l  responsi- 
/ 

b i l i t y  f o r  engaging i n  conduct merely because s h e  does so i n  

t h e  presence of h e r  husband. 

21. Coercion by Husband 

On a charge aga ins t  a w i f e  f o r  any o f fence  other 

than t reason  o r  murder it s h a l l  be  a good defence t o  prove 

t h a t  t h e  offence was committed i n  t h e  presence and under the 

coercion of he r  husband. 
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American Law I n s t i t u t e ' s  Model Penal Code 

Sec t ion  2.09. Duress. 

(1) It is  an a f f i r m a t i v e  defense t h a t  t he  a c t o r  engaged 

i n  t h e  conduct charged t o  c o n s t i t u t e  an offense because h e  

was coerced t o  do so by t h e  use o f ,  o r  a t h r e a t  t o  use ,  unlaw- 

f u l  f o r c e  aga ins t  h i s  person o r  t h e  person of another,  which 
a person of reasonable firmness i n  h i s  s i t u a t i o n  would have 

been unable t o  resist. 

( 2 )  The defense provided by this Section is  unavai lable  

i f  the a c t o r  r e c k l e s s l y  placed himself i n  a s i t u a t i o n  i n  which 

it w a s  probable t h a t  he would be s u b j e c t e d  t o  duress.  The 
defense is a l s o  unavai lable  i f  he was neg l igen t  i n  p l a c i n g  

himself i n  such a s i t u a t i o n ,  whenever negligence s u f f i c e s  t o  

e s t a b l i s h  c u l p a b i l i t y  f o r  t he  offense charged. 

(3)  It i s  n o t  a defense t h a t  a woman acted on t h e  

command of h e r  husband, unless  she a c t e d  under such coercion 

a s  would e s t a b l i s h  a defense under t h i s  Section. [The pre- 
sumption t h a t  a woman, a c t i n g  i n  t h e  presence of h e r  husband, 

i s  coerced i s  abolished.]  

( 4 )  When t h e  conduct of t he  a c t o r  would otherwise be 

j u s t i f i a b l e  under Sec t ion  3.02, t h i s  Sec t ion  does n o t  preclude 

such defense. 

Sec t ion  2.13. Entrapment. 

(1) A pub l i c  l a w  enforcement o f f i c i a l  or  a person act ing 

i n  cooperat ion with such an o f f i c i a l  p e r p e t r a t e s  an entrapment 

i f  f o r  t h e  purpose of ob ta in ing  evidence of the  commission of 

an offense,  he induces o r  encourages ano the r  person t o  engage 
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i n  conduct c o n s t i t u t i n g  such o f fense  by e i the r :  

( a )  making knowingly f a l s e  r ep resen ta t ions  
designed t o  induce the  b e l i e f  t h a t  such conduct is 
no t  prohib i ted ;  o r  

(b) employing methods of persuasion o r  
inducement which c rea te  a s u b s t a n t i a l  r i s k  t h a t  

such an of fense  w i l l  be committed by persons o the r  
than those who a re  ready t o  commit it. 

( 2 )  Except a s  provided i n  Subsection ( 3 )  of  t h i s  

Sec t ion ,  a person prosecuted f o r  an offense s h a l l  be acqui t ted 
i f  he proves by a preponderance of evidence t h a t  h i s  conduct 

occurred i n  response t o  an entrapment. The i s s u e  of entrap- 

ment s h a l l  be t r i e d  by the  Court i n  t h e  absence of t h e  jury. 

( 3 )  The defense afforded by t h i s  Section is unavailable 

when causing o r  th rea ten ing  bodi ly  i n j u r y  is  an element of the 
of fense  charged and t h e  prosecut ion i s  based on conduct caus- 

i ng  o r  t h rea t en ing  such in ju ry  t o  a person o t h e r  t h a n  the 

person pe rpe t r a t ing  t h e  entrapment. 

Sec t ion  3 .02 .  J u s t i f i c a t i o n  Generally:  Choice of  Evi l s .  

(1) Conduct which the  a c t o r  be l ieves  t o  be necessary t o  
avoid a harm or e v i l  t o  himself o r  t o  another is  j u s t i f i a b l e ,  

provided t h a t :  

( a )  t h e  harm o r  e v i l  sought  t o  be avoided 

by such conduct i s  g r e a t e r  than  t h a t  sought t o  be 
prevented by t h e  law def in ing  t h e  offense charged; 

and 

(b) n e i t h e r  t he  Code nor  o ther  law de f in ing  

t h e  of fense  provides except ions o r  defenses  deal ing 
with t h e  s p e c i f i c  s i t u a t i o n  involved; and 
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(c) a legislative purpose to exclude the 
justification claimed does not otherwise plainly 
appear. 

( 2 )  When the actor was reckless or negligent in bring- 
ing about the situation requiring a choice of harms or evils 
or in appraising the necessity for his conduct, the justifi- 
cation afforded by this Section is unavailable in a prosecution 
for any offense for which recklessness or negligence, as the 
case may be, suffices to establish culpability. 
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German Penal Code 

Sec t ion  52  - Duress 

1. 

2. 

N o  a c t  c o n s t i t u t e s  an offence i f  i t s  p e r p e t r a t o r  was 

compelled so t o  a c t  by i r r e s i s t i b l e  force o r  by a 
t h r e a t  e n t a i l i n g  an immediate and otherwise n o t  
a v e r t i b l e  danger t o  h i s  own o r  one of h i s  family 

members' body o r  l i f e .  

Within t h e  meaning of t h i s  pena l  s t a t u t e ,  fami ly  

members a r e  r e l a t i v e s  i n  t h e  ascending o r  descending 

l i n e  and in-laws, as  wel l  a s  adopt ive and f o s t e r  
parents  and childFen, spouses and t h e i r  b r o t h e r s  and 

sisters, b ro the r s  and sisters and t h e i r  spouses ,  and 

f iancgs.  

Sec t ion  54 - Necessity 

No act c o n s t i t u t e s  an offence i f  it was committed 

(under circumstances o ther  t han  self-defence o r  defence 

of another)  i n  case of an emergency which is no t  due t o  
t h e  p e r p e t r a t o r ' s  f a u l t  and which cannot be averted i n  

any o the r  way, and i f  it is necessary f o r  t h e  s a l -  

va t ion  from an immediate danger threa ten ing  t h e  body o r  
l i f e  of the perpe t r a to r  o r  a melhber of h i s  family. 
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This Work ing  Paper, completed for publication on 
24 May 1974, is  circulated for comment and 
criticism only. 

It does not represent the final views of the Law Commission. 
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The Law Commission wi l l  be grateful for comments before 
I January 1975. 

All correspondence should be addressed to :  

J. C. R. Fieldsend, 
Law Commission, 
Conquest House, 
37/38 John Street, 
Theobalds Road, 
London W C  I N 2BQ 
(Tel: 01-242 0861, Ext.: 215) 

who wi l l  co-ordinate comments on both Work ing  Papers. 


