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LIABILITY FOR DEFECTIVE PRODUCTS 

PART I - INTRODUCTION 

T e r m s  of re ference  

1. On 2 November 1 9 7 1  i n  exercise of powers under sec t ion  

3 ( l ) ( e )  of t h e  Law Commissions A c t  1 9 6 5  the Lord Chancellor 
asked t h e  Law Commission and t h e  Lord Advocate asked the 
Sco t t i sh  Law Commission 

" t o  consider  whether t h e  ex i s t ing  law governing 
compensation f o r  personal  i n ju ry ,  damage t o  
property o r  any other  loss  caused by de fec t ive  
products i s  adequate, and t o  recommend w h a t  
improvements, i f  any, i n  t h e  law a re  needed t o  
ensure t h a t  addi t iona l  remedies a re  provided 
and aga ins t  whom such remedies should be 
ava i lab le .  'I 

The two Commissions set up a J o i n t  Working Party;  t h e  names 
of i t s  m e m b e r s  a r e  set out  i n  Appendix A. They have been of 
t h e  g rea t e s t  he lp  t o  us i n  preparing t h i s  document, a task 
t h a t  has involved n o t  only a c a r e f u l  study of t h e  present  

law of  England and Scotland but  a l s o  an appra isa l  of the 
recent  and r ap id  developments i n  l e g a l  thinking on t h i s  
t o p i c  on t h e  Continent of Europe. W e  wish t o  r eco rd  our 
g ra t i t ude  t o  them f o r  t he  exper t  advice and a s s i s t a n c e  tha t  
they have given. 

The Pearson Commission 

2. On 1 9  D e c e m b e r  1972 t he  then  Pr ime  Min i s t e r  sa id  i n  
t h e  House of Commons' t h a t  "It is t h e  Government's view t h a t  
a wide-ranging inqui ry  i s  requi red  i n t o  the b a s i s  on which 
compensation should be recovered", and he announced the 

~ ~~ ~~ ~ 

1. Hansard, vol .  848,  col. 1119. 
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s e t t i n g  up of a Royal Commission under the chairmanship of 
Lord Pearson wi th  terms of  r e fe rence  t h a t  inc lude  the  
following:- 

"To consider  t o  what e x t e n t ,  i n  what circumstances 
and by what means compensation should be payable 
i n  r e spec t  of death o r  personal  i n ju ry  (including 
ante-natal  in jury)  su f fe red  by any person ... (c) 
through t h e  manufacture, supply o r  use of  goods 
o r  s e rv i ces  ... having regard  t o  t h e  c o s t  and 
o the r  implicat ions of t h e  arrangements for the  
recovery of compensation, whether by way o? 
compulsory insurance o r  otherwise." 

3 .  Our t e r m s  of. reference and those of t h e  Royal 
Commission overlap.  The Royal Commission i s  consider ing the  
provis ion of compensation f o r  dea th  o r  personal i n ju ry  caused 
by defec t ive  products  and a l s o  f o r  death o r  personal  in jury  
sus ta ined  i n  o t h e r  s i t ua t ions ,  such a s  i n  acc iden t s  a t  work 
o r  on the  roads: they would be free t o  recommend t h a t  some 
claims , inc luding  perhaps "products" claims , should  be made 
not  aga ins t  ind iv idua l  defendants bu t  against  an insurance 
fund o r  aga ins t  t h e  S ta t e  i t se l f .  Our own terms of  
reference a r e  narrower i n  t h a t  they  a re  only concerned with 
l i a b i l i t y  f o r  de fec t ive  products bu t  they a re ,  a t  the  same 
t i m e ,  wider i n  t h a t  they cover compensation f o r  "damage t o  
property o r  any o the r  loss" a s  w e l l  a s  f o r  dea th  or personal 
in jury .  They s e e m  t o  assume t h e  broad framework o f  party and 
pa r ty  l i t i g a t i o n  by which c i v i l  claims are  t r i e d  a t  present 
and t h i s  is  t h e  context  i n  which w e  s h a l l  examine the 
quest ions r e f e r r e d  t o  us. 

The Council of Europe 

4.  The Royal Commission is no t  the only body apart  from 

ourselves  t o  be consider ing l i a b i l i t y  fo r  d e f e c t i v e  products. 
The Council of Europe and the  Commission of t h e  European 

Communities a r e  enFage?, i n  s i m i l a r  s tud ies ,  each of  which 
could eventua l ly  lead t o  changes i n  the  present  l a w  of the 
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United Kingdom. The Council of Europe was formed i n  1949 
and i t s  membership includes the  United Kingdom and seventeen 
o the r  European count r ies .  I n  1970 t h e  Council of  Europe 
decided t h a t  a Committee of Experts  on the  L i a b i l i t y  of 
Producers should be  set up whose t a s k  should be t o  make 
proposals  f o r  t h e  harmonisation of t h e  laws of m e m b e r  
s t a t e s  i n  respec t  of t he  l i a b i l i t y  of  producers. A committee 
was duly formed, comprising expe r t s  from various member s t a t e s  
inc luding  t h e  United Kingdom, and a number of meetings have 
been held a t  Strasbourg,  the  f irst  being i n  November 1972. 
A s  a r e s u l t  of t hese  meetings a d r a f t  convention on the  
l i a b i l i t y  of producers  has been prepared and i s  almost ready 
f o r  submission. A copy of t he  d r a f t  i n  i ts  p r e s e n t  form, 
toge the r  with a d r a f t  explanatory r e p o r t ,  i s  reproduced a t  t h e  
end of  t h i s  consu l t a t ive  document as Appendix B, and it w i l l  
be descr ibed,  f o r  convenience, a s  t h e  Strasbourg d r a f t  
convention. I f  it i s  approved by t h e  Committee of Ministers 
wi th  o r  without a l t e r a t i o n s ,  it w i l l  be open f o r  s igna ture  
by m e m b e r  s t a t e s  a s  a European convention. I f  it is approved 
i n  i t s  present  form and the  government of t he  United Kingdom 
accede t o  it - which they a re  no t  bound t o  do - t h e y  w i l l  be 
undertaking thereby3 t o  make such changes i n  t h e  l a w  of the 
United Kingdom a s  may be needed t o  g ive  e f f e c t  t o  the 
provis ions of t h e  Strasbourg convention. 

2 

The E.E.C. 

5. Work is being done a t  t h e  Commission of  the European 
Communities i n  Brussels  on a d i r e c t i v e  on t h e  l i a b i l i t y  of 
producers f o r  de fec t ive  products. 
prel iminary d r a f t  d i r ec t ive  and an explanatory memorandum, 

Copies of t h e  f i r s t  

2. A t  t h e  192nd meeting of Minis te rs '  Deputies. 

3. By A r t .  1- 
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each dated August 1 9 1 4 ,  a re  a t t ached  t o  t h i s  consul ta t ive  
document a s  Appendix C and a re ,  f o r  convenience, described 
c o l l e c t i v e l y  a s  t h e  E.E.C. d r a f t  d i rec t ive .  Discussion of 
t h i s  d r a f t  has  now begun between E.E.C. o f f i c i a l s  and 
r ep resen ta t ives  of t h e  governments of the member s t a t e s  of 
t he  E.E.C. inc luding  the  United Kingdom. The arguments i n  
t h e  E.E.C. d r a f t  d i r e c t i v e  a r e  no t ,  a t  t h i s  s t a g e ,  necessar i ly  
accepted by t h e  Commission of t h e  European Communities or  by 
t h e  governments of member s t a t e s ,  bu t  it i s  important  t ha t  
t h e  reader  should understand what they are. The cen t r a l  
po in t  i s  t h a t  t h e  na t iona l  l a w s  of t he  count r ies  within the  

E.E.C. a r e  no t  cons is ten t  on l i a b i l i t y  fo r  de fec t ive  products. 
The laws of some count r ies  provide remedies f o r  in jured  
persons t h a t  a r e  not  ava i lab le  i n  o ther  coun t r i e s ,  and t h i s  
may impose d i f f e r i n g  burdens on producers i n  d i f f e r e n t  
count r ies .  This ,  it i s  argued, d i s t o r t s  competition 
between producers i n  d i f f e r e n t  count r ies  w i th in  t h e  E.E.C., 

a s  t he  producer who bears  a l i g h t e r  burden of l e g a l  
r e spons ib i l i t y  f o r  defec ts  i n  h i s  products can produce them 
more cheaply than  t h e  producer who has a heavier  burden; t h e  
l a t t e r  has  to provide,  by insurance or otherwise,  against 
t h i r d  par ty  c l a i m s  f o r  which t h e  former would n o t ,  by the 
law of h i s  country,  be l i a b l e .  It  is  contended, i n  the  E.E.C. 

d r a f t  d i r e c t i v e ,  t h a t  t he  opera t ion  of the common market 
requi res  t he  removal of t h i s  obs t ac l e  t o  the  f r e e  movement ofi 

goods across  f r o n t i e r s  within t h e  common market and a l so  

requi res  the  provis ion  of equal  pro tec t ion  t o  a l l  consumers 
wi th in  the  common market. By A r t i c l e  100 of t h e  Treaty of 

Rome the  Council of Minis ters ,  which cons is t s  of  r ep resen ta t ives  , 
one from each m e m b e r  s t a t e ,  " s h a l l ,  ac t ing  unanimously on a 
proposal from t h e  Commission, i s s u e  d i r ec t ives  f o r  the 
approximation of  such provis ions l a i d  down by l a w ,  regulat ion 
o r  adminis t ra t ive  ac t ion  i n  Member Sta tes  as d i r e c t l y  a f f e c t  
t h e  establ ishment  o r  funct ioning of t h e  common m a r k e t . "  
If the  Commission w e r e  t o  propose the  d i r ec t ive  t o  the Council 
i n  i t s  present  form and i f  it w e r e  then t o  be i s sued  by the  
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unanimous decis ion of t h e  Council, it would requi re  far- 
reaching changes i n  t h e  present  law of England and Scot land 

t o  be made by l e g i s l a t i o n .  

The purpose of consul ta t ion  

6. I n  t h e  paragraphs t h a t  fol low w e  s h a l l  examine the 
var ious ways i n  which t h e  present  law of l i a b i l i t y  f o r  
defec t ive  products might be changed, r e f e r r i n g  t h e  r e a d e r  
a t  every convenient p o i n t  t o  the  provis ions  of t he  Strasbourg 
d r a f t  convention and of t he  E.E.C. d r a f t  d i rec t ive .  W e  s h a l l  
pu t  t he  arguments f o r  and aga ins t  such changes a s  are 
considered i n  a s  f u l l  and f a i r  a way as w e  can. Our primary 
concern i s  t o  s t imu la t e  discussion and t o  obtain comments 
and f a c t u a l  information. W e  s h a l l  consu l t  a s  widely as 
poss ib le  amongst lawyers, consumers, manufacturers, 
importers ,  expor te rs ,  r e t a i l e r s ,  d i s t r i b u t o r s ,  wholesalers ,  
i n su re r s  and a l l  o t h e r  persons who might be a f fec ted  by 
changes i n  t h i s  a r ea  of t h e  law. The comments and 
information thus  obtained w i l l  be used by t h e  two Law 
Commissions i n  car ry ing  out  the  work requested of them by 
the  Lord Chancellor and the  Lord Advocate,l and, un le s s  the 

ind iv idua l  cont r ibu tor  ob jec t s ,  copies  of each con t r ibu t ion  
w i l l  a l s o  be t ransmi t ted  t o  the  Royal Commission. I n  addi t ion,  
t he  same cont r ibu t ions  w i l l ,  unless t h e  ind iv idua l  con t r ibu to r  
ob jec t s ,  be made ava i l ab le  t o  a l l  t hose  concerned i n  advis ing 
o r  represent ing  H e r  Majesty's Government i n  connection with 
the  subject matter  of t h i s  consul ta t ive  document. 

L i a b i l i t y  f o r  de fec t ive  products 

7. L i a b i l i t y  f o r  defec t ive  products  i s  not t r e a t e d  i n  
t h e  s tandard text-books on English and on Scots law as being 

4. Unuer the  terms of reference se t  o u t  i n  para. 1, above. 
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a sub jec t  i n  i t s  own r ight .  Such l i a b i l i t y  may be based on 

c o n t r a c t  o r  on t o r t  o r  d e l i c t ,  and may r e s u l t  i n  claims 
f o r  l o s s ,  i n j u r y  o r  damage f a l l i n g  i n t o  four main categories:- 

(a )  Personal i n ju ry  o r  death,  

(b) Damage t o  property no t  being damage t o  
t h e  defect ive product ,  

(c) Damage t o  the  d e f e c t i v e  product and 
(d) Pure economic loss. 

One occurrence may of course g ive  rise t o  more than one kind 
of claim. For example, a c a r  w i th  defect ive s t e e r i n g  may run 
i n t o  a pole t h a t  c a r r i e s  e l e c t r i c i t y  to a f a c t o r y ,  causing 
( a )  i n ju ry  t o  a passenger, (b) damage t o  t h e  p o l e ,  (c )  damage 

t o  t h e  ca r  and (d) loss of production i n  t h e  f ac to ry ;  
however, t h e  s o c i a l  and economic considerat ions relevant  t o  
t h e  compensation of the  person su f fe r ing  t h e  i n j u r y ,  
damage o r  loss may not  be the  same f o r  (b) a s  f o r  ( a ) ,  nor 
f o r  (c)  as  f o r  ( b ) ,  nor f o r  (d)  a s  f o r  ( c ) .  Each kind w i l l  
be considered i n  d e t a i l  l a t e r  b u t  something more must be s a i d  
of each by way of introduct ion.  

Personal i n j u r y  

8. Personal i n ju ry ,  no t  r e s u l t i n g  i n  dea th ,  may cause 

pecuniary l o s s ,  such as  loss  of wages, as  w e l l  a s  non-pecuniary 
lo s ses  such a s  pain,  su f f e r ing  and loss  of amenity. Where d e a t h  

r e s u l t s  a dependant's claim under English law is  for  pecuniary 
loss alone5 whereas under Scots  law there  may a l s o  be a c la im 
f o r  non-pecuniary loss (solatium) i n  such circumstances. 
The case of Daniels and Daniels v. R. White & Sons Ztd. and 

T-' (whatever may be thought of the a c t u a l  decision) 

5. Under t h e  F a t a l  Accidents A c t s  1846 t o  1959. 

6.  [1938] 4 Al1tE.R. 258. 
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i l l u s t r a t e s  t h e  present  s t a t e  of Engl ish law i n  a f a c t  
s i t u a t i o n  involving personal  i n j u r i e s  caused by a de fec t ive  

product,  although it should be noted t h a t  t he  case w a s  one 
i n  which negligence on t h e  p a r t  of t h e  manufacturer was not 
es tab l i shed .  

The f ac t s :  M r .  Daniels purchased some lemonade 

from Mrs. Tarbard which had been 
manufactured and bo t t l ed  by R. White 
and Sons Ltd. The lemonade contained 
ca rbo l i c  acid which had been introduced 
i n t o  the  b o t t l e  i n  some unexplained 
way. M r .  and Mrs. Daniels both drank it 
and w e r e  made ill by the  ca rbo l i c  acid. 

The decision: The claims aga ins t  R. White and Sons 
Ltd. by M r .  and Mrs. Daniels w e r e  
dismissed because they f a i l e d  t o  prove 
t h a t  the  presence of carbol ic  a c i d  i n  
t h e  lemonade w a s  due t o  negligence on 
t h e  manufacturer 's  pa r t .  M r .  Daniels '  
c l a i m  against  M r s .  Tarbard f o r  damages 
f o r  breach of con t r ac t  was successfu l .  

Mrs. Daniels had no claim f o r  damages 
aga ins t  Mrs. Tarbard a s  she had n o t  

purchased the  lemonade and was therefore  
not  a cont rac t ing  par ty .  M r s .  Daniels 
t hus  recovered no compensation f o r  
i n j u r i e s  f o r  e i t h e r  defendant. 

Despite t h e  recogni t ion by Scots law t h a t  a t h i r d  p a r t y  may i n  
c e r t a i n  circumstances be e n t i t l e d  t o  enforce a c o n t r a c t  where 

the  ob jec t  of t he  p a r t i e s  was t o  advance the  i n t e r e s t s  of the  
t h i r d  pa r ty ,  it i s  thought t h a t  t h e  foregoing f a c t  s i t u a t i o n  



7 would lead t o  t h e  same r e s u l t  under Scots law. 

Damage t o  proper ty  

9.  The l o s s e s  t h a t  r e s u l t  from physical damage t o  
property a re  of two kinds. There i s  the  loss which is  
d i r e c t l y  a t t r i b u t a b l e  t o  t h e  phys ica l  damage t o  property,  
t h a t  is  t o  say t h e  cos t  of making good the  phys ica l  damage 
o r  of obtaining a replacement. There i s  a l so  t h e  loss 
t h a t  may r e s u l t  from the  phys ica l  damage t o  t h e  property 
i f  t he  property has a commercial use,  such a s  t h e  l o s s  of 
f a r e s  suf fered  by t h e  cab-owner when h i s  veh ic l e  i s  damaged 
and off  t h e  road; t h i s  second kind of loss is general ly  
described as  'economic loss'. W e  s h a l l  cover both  kinds of 
loss i n  our considerat ion of c l a i m s  a r i s ing  o u t  of damage 
t o  property.  However w e  s h a l l  d e a l  separa te ly  wi th  the 

s i t u a t i o n  i n  which t h e  property damaged is  t h e  defec t ive  
product i t s e l f .  A t yp ica l  p roper ty  damage claim,  i n  which 
property o ther  than  the  defec t ive  product was damaged, 

came before  t h e  Federal  Supreme Court of t he  Federa l  
Republic of Germany (Bundesgerichtshof) on 26 November 

1968. 8 

The f a c t s :  The c la imant ' s  chickens w e r e  inoculated 

by a ve t e r ina ry  surgeon wi th  a vaccine 
t h a t  he had purchased from t h e  
manufacturers. The vaccine was defec t ive  

7. A s  a r e s u l t  of ce r t a in  dec is ions  of t he  House of Lords 
during t h e  19th and ea r ly  20th centur ies ,  t h i s  area of 
Scots law ( j u s  quaesitum t e r t i o )  i s  i n  a s t a t e  of some 
confusion, p a r t i c u l a r l y  where there  has been defect ive 
performance. 

"Products L i a b i l i t y  - A J u d i c i a l  Breakthrough i n  West 
Germany" (1970) 19 I.C.L.Q. 99. 

8. B.G.H.Z. 51.91; N . J . W .  1969, 269. See R.H. Mankiewicz, 
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i n  t h a t  it contained v i r u s e s  which the 
claimant could prove w e r e  a c t i v e  in  t h e  
vaccine when it was de l ive red  by the 
manufacturers. The chickens died as a 
r e su l t .  The claimant was unable t o  
prove t h a t  t h e  manufacturers had been 
negl igent  i n  any p a r t i c u l a r  respect. 

The decis ion:  The court  he ld  the  manufacturers 
t o  be l iable,  a s  there  w a s  uncer tainty 
with r e spec t  t o  the  poss ib l e  causes of 
the  defec t  wi th in  the manufacturers'  
sphere of r e spons ib i l i t y  and one of 
t he  poss ib le  causes would imply 
negligence on the  manufacturers'  par t .  
The burden w a s  on the manufacturers t o  
prove t h a t  t h e  product ' s  d e f e c t  had 
occurred without  f a u l t  on t h e i r  par t ,  
and a s  they  had f a i l e d  t o  prove what 
the  cause was they w e r e  l iable.  

DBmage t o  the  de fec t ive  p r o d w t  

10. S i tua t ions  may a r i s e  i n  which the damage caused 
t o  property i s  damage t o  the  product  i t s e l f ;  t h i s  may r e s u l t  
i n  economic loss  a s  w e l l  i f  t he  de fec t ive  product has  a 

- commercial use,  f o r  example, i f  t h e  cab-owner cannot  ply 
for h i r e  a s  h i s  vehic le  has become damaged because of a 
de fec t  i n  i t s  manufacture. An example i n  which t h e r e  was 
no economic lo s s  i s  t o  be found i n  t h e  f a c t s  of Young & 

Marten Ltd. v. McManus Childs Ltd.' although t h e  decis ion 
of t h e  House of Lords i n  t h a t  case  was on po in t s  t h a t  do 

9. [1969] 1 A.C. 454. 
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no t  concern us, i n  t he  present  context. 

The f ac t s :  Certain roof t i l es  w e r e  made and 
marketed by a manufacturer who was n o t  
a par ty  t o  t h e  proceedings. They 
appeared t o  be sound b u t  had a defect  
a s  a r e s u l t  of which they  began t o  
d i s i n t e g r a t e  a f t e r  being exposed t o  

the  weather f o r  a year. They had been 
used i n  t h e  roofing of new houses which 
w e r e  purchased by m e m b e r s  of the  publ ic .  
When t h e  t i l e s  d i s in t eg ra t ed  the  
houses had t o  be re-roofed. 

The decis ion:  The cour t s  d id  not have t o  decide whether 

the  manufacturers w e r e  l i ab l e  t o  t h e  
ind iv idua l  house-purchasers as  the 

claims d i d  no t  proceed i n  t h i s  way b u t  
Lord Pearce made the  fol lowing comment 
i n  h i s  speech : 

"I see g r e a t  d i f f i c u l t y  i n  extending 
t o  an ul t imate  consumer a r igh t  t o  
sue t h e  manufacturer i n  t o r t  i n  
r e spec t  of goods which c rea te  no 
p e r i l  o r  accident b u t  simply r e s u l t  
i n  substandard work under a cont rac t  
which i s  unknown t o  t h e  or ig ina l  
manufacturer. "10 

Whilst Engl ish law has n o t  produced a 
conclusive decision on t h e  point w e  
think it i s  reasonably clear tha t  t h e  
ind iv idua l  householder would not  have 
succeeded i f  he had claimed the  cos t  of 

~- 

lo .  [1969] 1 A.C.  454, 469.  
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re-roofing h i s  house from t h e  

manufacturer of the de fec t ive  t i les .  
In  Scots l a w  t he  pos i t ion  of an 
individual  householder i n  such 
circumstances might be s t ronge r .  

Pure economic loss 

11. Under t h e  heading of 'pure  economic loss'  w e  sha l l  
consider economic lo s ses  t h a t  a r e  brought about by a defect ive 
product where t h e r e  has been no phys ica l  damage t o  the 
claimant 's  property.  An i l l u s t r a t i v e  f ac t  s i t u a t i o n  i s  t o  
be found i n  t h e  decis ion by the  Court of Appeals of New York 
i n  Randy Knitwear Inc. v. American Cyanamid Company. 11 

The f a c t s :  American Cyanamid Company manufactured 
and marketed a chemical r e s i n  cal led 
'Cyanamid' f o r  use by t e x t i l e  
manufacturers t o  prevent f a b r i c s  from 
shrinking. Randy Knitwear Inc. purchased 
f ab r i c  t h a t  had been so t r e a t e d  from 
ce r t a in  t e x t i l e  manufacturers and made 

the  f a b r i c  up i n t o  garments t h a t  they 
sold. I t  turned out t h a t  t h e  resin was 

not  e f f e c t i v e  t o  prevent shrinkage and 
Randy Knitwear were faced wi th  many 
claims by d i s s a t i s f i e d  customers. 
Their p r o f i t s  f e l l  appreciably and they 
claimed t o  be indemnified by the 
manufacturers of the r e s i n ,  i n  respect  
of t h e i r  l o s t  p ro f i t s .  

11. 181 N.E.2d 399 ( 1 9 6 2 )  New York. 

11 
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The decis ion:  The claim succeeded, a l though t h i s  

was not  simply because t h e  res in  was 
defec t ive  but  because American Cyanamid 
had represented t h a t  f a b r i c s  t rea ted  
fo r  shr inkage by ‘Cyanamid’ would n o t  
shrink. l2 But for  t h e  representa t ion  
the claim might have f a i l e d  under t h e  
law of N e w  York. 

Points  f o r  considerat ion 

1 2 .  W e  have described f o u r  d i f f e ren t  f a c t  s i t ua t ions  i n  

order  t o  i l l u s t r a t e  the four  k inds  of damage t h a t  may flow 
from the  marketing of a de fec t ive  product. They a l so  contain 
sign-posts f o r  f r e s h  d i r ec t ions  t h a t  the law might take, i f  
t h e  law of l i a b i l i t y  fo r  de fec t ive  products w e r e  t o  be changed. 
The following po in t s  w i l l  be considered i n  d e t a i l  i n  the 
pages t h a t  follow, but  it is  convenient t o  cover  them very 

b r i e f l y  now i n  t h e  context of t h e  four cases j u s t  c i ted.  

( a )  I f  it w e r e  proposed t o  give wider r i g h t s  t o  
compensation f o r  i n ju ry  caused by defect ive 
products t h i s  would not  necessa r i ly  mean 
providing f u r t h e r  o r  b e t t e r  remedies i n  t o r t  
o r  d e l i c t  aga ins t  t h e  producer, although t h i s  

might usually s e e m  the  more appropr ia te  course. 
For M r s .  Daniels an addi t ional  remedy might be 

provided by allowing her  t o  sue t h e  r e t a i l e r ,  
Mrs.Tarbard, f o r  breach of the  cont rac t  of 
s a l e  made between M r s .  Tarbard and M r .  Daniels, 
o r ,  under Scots law, by a s t a t u t o r y  development 
of t he  p r inc ip l e  of j,s guaesitum t e r t i o .  

1 2 .  See the  leading judgment of Fuld J . ,  181 N.E.2d 3 9 9 ,  404 :  
“Since t h e  bas i s  of l i a b i l i t y  turns  not  upon the cha rac t e r  
of t he  product but upon t h e  representa t ion ,  there  i s  no 
j u s t i f i c a t i o n  f o r  a d i s t i n c t i o n  on the  b a s i s  of the type  
of i n j u r y  suffered o r  t h e  type of a r t i c l e  o r  goods involvec 
(Emphasis has been added.) 

1 2  



(b) A c l a i m  i n  respec t  of a defect ive product 
might have a b e t t e r  chance of success  i f  the 
burden of proof w e r e  made e a s i e r  f o r  the 
claimant t o  discharge.  The chicken vaccine 
case shows a development of t h i s  k ind  i n  
German law. 

(c) The word 'defec t ive '  has d i f f e r e n t  shades of 
meaning i n  r e l a t i o n  t o  products, depending on 
t h e  in ju ry  o r  damage t h a t  i s  occasioned by the  
defec t .  In the  lemonade case and i n  the 
chicken vaccine case 'defect ive '  could be 
t r a n s l a t e d  a s  'unsafe ' .  In t h e  roof  t i l e  case 
and t h e  Cyanamid case  however it would appear 

t o  mean 'unmerchantable' or  ' u n f i t  f o r  the  
purpose fo r  which it was required '  o r  some 
o the r  such wider phrase i n  which l a c k  of 

s a f e t y  would not  be a necessary ingredien t .  

(d) There a re  d i f f i c u l t i e s  i n  providing remedies 

i n  t o r t  o r  d e l i c t  aga ins t  the  producer where 
t h e  defec t  i n  the  product has caused no physical  
i n j u r y  o r  damage. These a r i s e  from the  fac t  

t h a t  t he  courts  of England13and Scot land,  
bas ing  themselves on pr inc ip les  of  remoteness 
o r  broad considerat ions of l ega l  po l icy ,  
appear no t  t o  recognise  a duty of c a r e  t o  
prevent  economic loss ,  and a c la imant  cannot 

1 4  

L iab i l i t y :  a Canadian Decision" (1975) 119 S . J .  58. 

1 4 .  Dynamco Ltd. v. Holland & Hannen & Cubi t t s  (Scotland) 
Ltd. 1 9 7 1  S.C. 257. - 
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usual ly  recover f o r  economic l o s s  except where 

it s t e m s  from phys ica l  damage. 

(e) The person su f fe r ing  the  i n j u r y ,  damage 
t o  property o r  o t h e r  l o s s  might be  given 
the  r i g h t  t o  sue t h e  manufacturer f o r  breach 
of t he  contract  made by the manufacturer 
with the  d i s t r i b u t o r  o r  r e t a i l e r .  

Misrepresentat ion 

13. There i s  a fu r the r  p o i n t  t o  be made a t  t h i s  s tage ,  
which i s  h ighl ighted  by t h e  dec is ion  i n  t he  Cyanamid case. 
A l ega l  d i s t i n c t i o n  can be drawn between a product  t h a t  is 
inherent ly  de fec t ive  and one t h a t  is  only de fec t ive  i n  t h e  
context  of t h e  representa t ions  made about it. If the  producer 
represents  t h a t  h i s  car  i s  capable of speeds i n  excess of 100 

m.p.h. and t h e  representat ion t u r n s  out t o  be f a l s e  the product  
i s  not ,  i n  ordinary parlance, defect ive.  The l e g a l  remedy 
of the  person who relies on t h e  representa t ion  i s  i n  respec t  
of the  misrepresentat ion o r  mis-statement r a t h e r  than any 
'defec t ' .  The l i n e  i s  not  an easy one t o  draw but  it is  n o t  
our  i n t en t ion  i n  t h i s  paper t o  consider l o s s e s  caused by 
misrepresentat ion o r  mis-statement. 

1 4 .  The scheme of t h i s  paper  i s  as  follows:- 

Pa r t  

P a r t  
P a r t  
P a r t  
P a r t  
Pa r t  
P a r t  
P a r t  
Pa r t  

I1 

I11 
IV 
V 
VI 

VI I 
VI11 

IX 
X 

An examination of t h e  present law 
of England and Scot land  
The a reas  of poss ib l e  reform 
Personal  i n ju r i e s  

Damage t o  property 
Damage t o  the d e f e c t i v e  product 
Pure economic l o s s  
Contract  
Lapse of time 
A summary of the problems and t h e i r  
poss ib l e  so lu t ions .  
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It must be emphasised that none of the suggestions that may 
be made for possible changes in the law represent concluded 
views. This is a consultative document, and at this stage 
our primary concern is to stimulate discussion and the 
expression of views by all who may be affected by reforms 
of this part of the law. 
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PART I1 - THE PRESENT LAW 

General observat ions 

15. Under t h e  ex i s t ing  law compensation f o r  in jury ,  l o s s  
o r  damage caused by defect ive products  may be ava i l ab le  a t  
common law o r  by s t a t u t e .  In  England the remedies a t  common 

law t h a t  do no t  depend on con t r ac t  l i e  i n  t h e  t o r t  of neg- 

ligence. In  Scot land corresponding r igh t s  g ive  rise t o  
l i a b i l i t y  under t h e  law of d e l i c t .  There a r e  a l s o  i n  both 
count r ies  r i g h t s  and remedies i n  cont rac t ,  and t h e r e  a re  
s t a t u t e s  t h a t  imply terms i n t o  c e r t a i n  cont rac ts .  A s t a t u t o r y  

remedy is  a l s o  provided by s e c t i o n  3 (1 )  of t h e  Consumer 
Pro tec t ion  A c t  1961 .  
considered i n  turn .  

Each head of l i a b i l i t y 1 5  w i l l  be 

Tort :  d e l i c t  

1 6 .  It was t h e  majority dec is ion  of the  House of Lords 
i n  the  Sco t t i sh  case of Donoghue V. Stevenson16 t h a t  
es tab l i shed  t h e  l i a b i l i t y  of t h e  manufacturer of defect ive 
products i n  t h e  t o r t  of negligence i n  English l a w .  In Scot land,  
h i s t o r i c a l l y ,  d u t i e s  i n  d e l i c t  and i n  cont rac t  w e r e  separate ,  
and the  ex is tence  o r  non-existence of a con t r ac tua l  re la t ion-  
s h i p  did not  exclude the  p o s s i b i l i t y  t ha t  a du ty  was owed i n  
d e l i c t .  A s  a r e s u l t  o f  c e r t a i n  decis ions and d i c t a  i n  S c o t t i s h  
cases  during a per iod p r io r  t o  1932, some doubts i n  t h i s  
regard had a r i s e n  and the main e f f e c t  i n  Scot land of Donoghue 
v .  Stevenson was t o  remove these  doubts. The assumed f a c t s  
on which the  l e g a l  ru l ing  was based were t h a t  M r s .  Donoghue 
had v i s i t e d  a c a f e  i n  Pais ley wi th  a f r iend who had purchased a 
b o t t l e  of qinger-beer f o r  her. Af te r  dr inking some of it 

15. That i s  t o  say negligence o r  d e l i c t ,  c o n t r a c t  and s t a t u t e .  
1 6 .  [1932] A.C. 562, 1932 S.C. (H.L.) 31. 
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M r s .  Donoqhue had discovered a s n a i l  i n  the b o t t l e  which she 
had not  previously seen because of t h e  opaci ty  of  t h e  glass  
b o t t l e ,  and she had been made ill. She claimed damages from 
M r .  Stevenson who was the  manufacturer of t h e  ginger-beer 
i n  quest ion and she claimed t h a t  he  had in jured  h e r  by h i s  
negligence i n  p u t t i n g  h i s  product on t h e  market when it was 

l i k e l y  t o  cause harm. The ques t ion  was whether t h e  manu- 

f a c t u r e r  owed any duty of care  t o  t h e  ul t imate  consumer with 
whom he was i n  no cont rac tua l  r e l a t ionsh ip .  

17.  Af te r  a series of appeals  t h e  point  came before t h e  
House of Lords who decided, by a majori ty ,  t h a t  t h e  pursuer 's  
case was sound i n  law, i f  she could prove the  facts  which she  
averred. The dec is ion  i s  genera l ly  regarded a s  au tho r i ty  
f o r  t h e  following proposi t ion,  which i s  taken from the  
headnote of t h e  r e p o r t  i n  Appeal Cases:- 

".. .the manufacturer of an a r t i c l e  of 
food, medicine o r  t he  l i k e ,  so ld  by him 
t o  a -  d i s t r i b u t o r  i n  c i rcSnstances which 
prevent t h e  d i s t r i b u t o r  o r  t h e  ul t imate  
purchaser o r  consumer from discovering 
by in spec t ion  any defec t ,  i s  under a 
l ega l  duty t o  the  u l t imate  purchaser o r  
consumer t o  take  reasonable care  t h a t  
t he  a r t i c l e  i s  f r e e  from de fec t  l i ke ly  
t o  cause in ju ry  t o  heal th ."  

In  h i s  speech Lord Atkin descr ibed t h e  lega l  duty of  care 
i n  terms t h a t  have been quoted i n  many cases since:- 

"The r u l e  t h a t  you are  t o  love your 
neighbour becomes i n  law, you must 
not  i n j u r e  your neighbour: and the 
lawyer's ques t ion  Who i s  my neighbour? 
rece ives  a r e s t r i c t e d  rep ly .  You must 
take  reasonable  care  t o  avoid a c t s  o r  
omissions which you can reasonably fo re see  
would be  l i k e l y  t o  i n j u r e  your neighbour. 
Who, then ,  i n  law is  my neighbour? 
The answer s e e m s  t o  be - persons who 
a re  so c l o s e l y  and d i r e c t l y  affected 



by.my act  t h a t  I ought reasonably t o  
have them i n  contemplation a s  being so 
a f f ec t ed  when I am d i r e c t i n g  my mind t o  
the  acts o r  omissions which a re  c a l l e d  
i n  question.1'17 

18. The dec is ion  i n  Donoghue v. Stevenson and, i n  
p a r t i c u l a r ,  t h e  speech made i n  t h a t  case by Lord Atkin 
confirmed t h e  r i g h t  of t he  i n j u r e d  consumer t o  sue  the  
manufacturers of defec t ive  products  i n  t o r t  o r  d e l i c t  and 
today a l l  manufacturers, not  j u s t  t he  manufacturers of "food, 
medicine o r  t h e  l i k e , "  a r e  l i a b l e  t o  the  consumer for  i n ju ry  
o r  physical  damage caused by d e f e c t s  i n  t h e i r  products ,  
provided t h a t  t h e  following requirements a r e  s a t i s f i e d  i n  
each case:- 

( a )  t h e  defec t  i n  t h e  product must be  one t h a t  may 
r e s u l t  i n  " in ju ry  t o  the  consumer's l i f e  or  
property"  ; 18 

t h e  defec t  must have ex is ted  a t  t h e  t i m e  the 
1 9  manufacturer pa r t ed  with possession of it; 

t h e  de fec t  must n o t  be one t h a t  t h e  manufacturer 
could reasonably have expected t h e  consumer o r  
some t h i r d  par ty  t o  not ice  and correct before it 
could do harm; 20 

t h e  exis tence of t h e  defect  must be a t t r i b u t a b l e  
t o  lack of reasonable  care  on t h e  p a r t  of the  
manufacturer. 2 1  

1 7 .  [1932] A.C. 562, 580, 1932 S.C. (H.L.) 31, 4 4 .  

18. From t h e  speech of Lord Atkin,  [1932] A.C. 562, 599. 

1 9 .  Evans v. T r ip l ex  Safety Glass  Co.Ltd. [1936] 1 A l l  E.R. 283 

20. See Grant v. Austral ian Kni t t ing  M i l l s  Ltd. [1936] A.C. 85. 

21. The defendant must be c a r e f u l  bu t  need n o t  be i n f a l l i b l e .  
See Daniels  v. White [1938] 4 A l l  E.R. 258. 
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19 .  In  cases  where l i a b i l i t y  f o r  injury, loss  o r  damage 
caused by a de fec t ive  product is i n  i s sue  it w i l l  usual ly  

be t h e  manufacturer of the  de fec t ive  product who i s  sued 
i n  t o r t  o r  d e l i c t ,  bu t  he i s  no t  necessar i ly  t h e  only person 
who may be so sued. The defec t  may have been caused 
e n t i r e l y  by the  negligence of some person o the r  t h a n  the 
manufacturer, o r  again the  l i a b i l i t y  i n  t o r t  o r  d e l i c t  may 
rest on the  manufacturer and on someone else a s  w e l l ,  such 
a s  t h e  r e t a i l e r .  In  Fisher  v. Harrods Ztd.,22 M r s .  Fisher 
was awarded damages aga ins t  Harrods when she was in jured  by 
a b o t t l e  of c leaning-f luid t h a t  h e r  husband had purchased f o r  
her .  I t  was he ld  t h a t  Harrods had been negl igent  i n  se l l i ng  
an untested product t h a t  they had obtained from an unre l iab le  

source. The manufacturers of t h e  product might a l s o  have 
been l i a b l e ,  bu t  they were not  sued. 

20. Although t h e  law on the  p o i n t  cannot be s t a t e d  with 
absolu te  c e r t a i n t y  it seems probable  t h a t  i n  England and Wales 
an ac t ion  w i l l  no t  l i e  i n  t o r t  i n  respec t  of a de fec t ive  
product unless t h e  defec t  i s  l i k e l y  t o  cause i n j u r y  t o  the 
person o r  damage t o  o ther  property.  I f  the product  has a 
defec t  t h a t  makes it i n e f f i c i e n t  o r  useless  o r  causes  it t o  
f a l l  t o  pieces  t h e  consumer probably cannot recover damages 
i n  t o r t  from t h e  manufacturer i n  respec t  of h i s  l o s ses  even 
though he may be ab le  t o  prove a lack of reasonable  care on 
t h e  manufacturer's p a r t . 2 3  
damages f o r  breach of contract  from the  person who supplied 
him with the  product .24 
s e e m s  t o  be no reason i n  p r i n c i p l e  why t h e  consumer's claim 
should be r e s t r i c t e d  i n  t h i s  way. 

H e  may however be a b l e  t o  recover 

In  Scot land,  on the  o t h e r  hand, t h e r e  

2 2 .  [1966] 1 Lloyd's  Rep. 500. 
23. See para. 10, above. 
2 4 .  See para. 21, below. 
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Contract 

2 1 .  Contracts  of s a l e  o r  hire-purchase. Most products 
reach consumers by way of purchase from a r e t a i l e r  o r  a c o n t r a c t  
of hire-purchase made with a r e t a i l e r  o r  f inance  company. The 

buyer under a con t r ac t  of s a l e  of goods o r  t h e  h i r e r  under a 
hire-purchase agreement - but  no-one other  than  t h e  buyer o r  
h i r e r  - has important r i g h t s  i n  respec t  of t h e  na ture  and 
q u a l i t y  of t h e  goods, and a s  a r e s u l t  of r ecen t  changes i n  
t h e  law25 these  r i g h t s  cannot be  excluded i n  consumer contracts .  26  

The r i g h t s  t ake  t h e  form of implied terms a s  t o  correspondence 

with desc r ip t ion  o r  sample,27 merchantable q u a l i t y 2 8  and f i t n e s s  
f o r  purpose.29 
and f i t n e s s  f o r  purpose a re  con t r ac tua l  ob l iga t ions  and it i s  

no defence f o r  a r e t a i l e r  o r  f inance  company to show tha t  a 
breach occurred without  negligence. 30 There i s  however, no 
obl iga t ion  t o  supply goods f i t  f o r  a p a r t i c u l a r  purpose unless  

t h e  purpose w a s  made known, express ly  o r  by impl ica t ion ,  t o  t h e  
seller,  nor where t h e  buyer d i d  no t  r e ly  (o r  it w a s  unreasonable 
f o r  him t o  r e l y )  on the  se l le r ' s  s k i l l  o r  judgment. Damages 
f o r  breach of t h e  implied terms extend t o  personal  i n ju r i e s  o r  
damage t o  proper ty ,  defec ts  i n  t h e  goods suppl ied  themselves 
( including lo s s  of bargain) and economic lo s s  where recoverable  
under the  ord inary  r u l e s  of remoteness of damage i n  contract .  

The implied terms a s  t o  merchantable qua l i t y  

~~ ~ 

25. By the  Supply of Goods (Implied T e r m s )  A c t  1973. 

26 .  Sale  of Goods A c t  1893, s .55,  a s  amended; Supply of Goods 
(Implied T e r m s )  Act 1973, s . 1 2 .  

27. Sale  of Goods A c t  1893, ss .13 and 15; Supply of Goods 
(Implied T e r m s )  Act 1973, s s . 9  and 11. 

28. Sa le  of Goods A c t  1893, s . 1 4 ( 2 ) ;  Supply o f  Goods (Implied 

29 .  Sa le  of Goods Act 1893, s . 14 (3 ) ;  Supply of  Goods (Implied 

T e r m s )  A c t  1973, s . l O ( 2 ) .  

T e r m s )  A c t  1973, s . lO(3) .  

30. Frost v. Aylesbury Dairy Co.Ltd. [1905] 1 K.B. 608. 
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22.  Contracts of h i r e .  Contracts  of h i r e  a r e  n o t  subject 
t o  t h e  same s t a t u t o r y  provisions as contracts  of sale o r  hire- 
purchase, but by t h e  common law of both j u r i s d i c t i o n s  a person 
whose business is t h e  h i r ing  out  of c h a t t e l s  o r  movables i s  
under a duty t o  ensure t h a t  they are a t  l e a s t  as f i t  f o r  the 
purpose f o r  which they are hired ou t  a s  reasonable s k i l l  and 
care can make them. There is  Engl ish authori ty  t h a t  pa r t i e s  
can con t r ac t  on t e r m s  which release t h e  suppl ier  f r o m  t h i s  
dutyt3’ and t h e  same contractual  freedom e x i s t s  i n  Scotland. 32 

23. C o l l a t e r a l  contracts .  The customer may be induced t o  
e n t e r  i n t o  t h e  main contract  of sale,  h i r e  o r  hire-purchase 
by assurances t h a t  are given t o  him and r e l a t e  t o  t h e  qual i ty  
of t h e  product t h a t  i s  t o  be t h e  s u b j e c t  of t h e  main contract. 
I n  England i f  t h e  assurance can be  construed a s  an express 
warranty‘then it w i l l  bind the  person who made it provided t h a t  
t h e  customer can show t h a t  he has accepted it and h a s  given 
considerat ion f o r  it, f o r  example by enter ing i n t o  t h e  main 
con t r ac t .  33 

e s s e n t i a l  i n  Scotland, where it would be s u f f i c i e n t  i f  t he  

assurance w e r e  proved t o  amount t o  an o f f e r  which could be and 
had been accepted by t h e  customer. I n  t h i s  way t h e  manufacturer 
may be con t r ac tua l ly  l i a b l e  t o  a customer by Engl ish law fo r  
breach of an express  warranty t h a t  induced the  customer t o  buy 
t h e  product from t h e  retailer and a s imi l a r  r e s u l t  might be 
reached i n  Scots l a w ,  though on somewhat d i f f e r e n t  grounds. 

This l a s t  requirement, consideration, would not be 

31. Astley I n d u s t r i a l  Trust  Ltd. v. G r i m l e y  [1963] 1 W.L.R. 584. 

32. J.J.Gow, The Mercantile and I n d u s t r i a l  Law of  Scotland (1964) 
pp.242-7; c f .  D.M. Walker, P r i n c i p l e s  of S c o t t i s h  P r iva t e  
- Law ( 1 9 7 0 ) ,  p.692. 

33. C a r l i l l  v. Carbol ic  Smoke B a l l  Co. [1892] 2 Q.B. 484; 
Shanklin P i e r  Ltd. v. Detel  Products Ltd. [19511 2 K.B. 854;  
W e l l s  (Merstham) Ltd. -nd S i l i c a  L t d .  
[I9651 2 Q.B. 1 7 0 .  
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S t a t u t e  

24 .  Consumer Pro tec t ion  A c t  1961. Section 1 of t h i s  A c t  

empowers the  Secre ta ry  of S t a t e  by regulat ion t o  impose 
s tandards a s  t o  t h e  composition and content of goods and t o  
r equ i r e  t h a t  they  be accompanied by warnings o r  ins t ruc t ions .  
Regulations have been made i n  r e l a t i o n  t o  hea t ing  appliances, 
o i l  hea te rs ,  s t ands  f o r  carry-cots ,  n ightdresses ,  toys and 
t h e  colour coding of w i r e s  on e l e c t r i c a l  appl iances .  Section 
2 makes it an offence fo r  anyone t o  sel l  goods t h a t  do not 
comply with t h e  regula t ions  and sec t ion  3(1)  provides  tha t  a 
breach of r egu la t ions  i s  t o  be ac t ionable  a s  a breach of a 
s t a t u t o r y  duty "by any person who may be a f f e c t e d  by the  
contravention". 
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PART rrr - THE ARFAS OF P O S S ~ L E  REFORM 

25. Having described the  boundaries set on l i a b i l i t y  f o r  
defec t ive  products by the  p re sen t  l a w ,  w e  propose, i n  the  
rest of t h i s  paper,  t o  consider whether the  remedies provided 
by t h e  e x i s t i n g  l a w  are adequate and, i f  no t ,  how t h e  law 
might be improved. 

T o r t :  d e l i c t  

26 .  I n  t o r t  o r  d e l i c t ,  t h e  only  remedy provided by the 
present  l a w  i s  the ac t ion  f o r  damages based on f a i l u r e  t o  
take  reasonable care, and the  burden of proof on a l l  the  
re levant  i s sues  l ies  on the  person bringing t h e  ac t ion .  Even 
where a f a i l u r e  t o  t ake  reasonable care is proved, there are 

some heads of c l a i m ,  i n  p a r t i c u l a r  claims i n  r e s p e c t  of pure 
economic l o s s ,  which a r e  genera l ly  i r recoverable  under the 
present  law of England and of Scotland. There are several  
ways i n  which t h e  ex i s t ing  remedy might be reshaped but the  
two main ones wi th  which t h i s  paper w i l l  be concerned are  - 

(a) by a l t e r i n g  the  r u l e s  on burden of proof but 
r e t a i n i n g  f a i l u r e  t o  t ake  reasonable care  as 
t h e  b a s i s  of l i a b i l i t y  and 

(b) by introducing s t r i c t  l i a b i l i t y  f o r  defective 

products,  t h a t  i s  t o  say l i a b i l i t y  f o r  breach o f  
s t a t u t o r y  duty whether o r  not t h e r e  has  been 
a f a i l u r e  t o  take  reasonable care .  

Another poss ib l e  way might be by providing t h a t  losses i n  
respec t  of damage t o  the  product i t s e l f  o r  pure economic 
loss  should be recoverable wherever t h e  lo s s  i s  t h e  reasonably 
foreseeable consequence of a f a i l u r e  t o  exerc ise  reasonable 

care .  However, i f  such a change w e r e  t o  be made i n  the 
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present  law it could not  conveniently be confined t o  claims 
i n  respec t  of  de fec t ive  products ;  i f  a fac tory  owner suf fered  
pure economic loss  a s  a r e s u l t  of  a power f a i l u r e  it would 
be anomalous i f  a change i n  t h e  law enabled him t o  reco~rer  
compensation from t h e  negl igent  producer of a defec t ive  
electric cab le  bu t  l e f t  him without  remedy a g a i n s t  someone 
who in t e r rup ted  t h e  supply of power by neg l igen t ly  cu t t ing  
t h e  cable. Changes i n  t h i s  p a r t  of t he  law of  t o r t  o r  d e l i c t  
ought, i n  our  view, t o  be considered i n  a wider context than 
t h a t  provided by our  present  terms of reference.  They w i l l  
therefore  no t  be canvassed i n  t h i s  consul ta t ive  document. 

Contract 

27 .  As f o r  con t r ac t ,  w e  have already mentioned consumer 
cont rac ts  and t h e  r e s t r i c t i o n s  on exemption c l a u s e s  t h a t  
w e r e  in t roduced by the  Supply o f  Goods (Implied Terms) Act 
1 9 7 3 . ~ ~  
t h e  law of con t r ac t  under I t e m  I1 of the Law Commission's 
F i r s t  Programme and under Paragraph 1 2  of t he  Sco t t i sh  Law 
Commission's F i r s t  Programme and it would be undesirable  f o r  
t h e  two Law Commissions t o  a t tempt  t o  do the  same work t w i c e .  
W e  in tend the re fo re  t o  narrow t h e  scope of t h e  present  study 

t o  matters  on which the  Law Commissions a r e  n o t  already 
ac t ive ly  engaged, bu t  i n  order  t h a t  the  reader  may appreciate  

what is ,  a s  a consequence, being omitted the  h i s t o r y  and 
progress of t h e  work of t he  two Law Commissions on exemption 
c lauses  i s  summarised i n  the  paragraphs t h a t  follow. 

Fur ther  work i s  being done on exemption clauses i n  

34. In  para. 2 1 ,  above. 
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28. In June 1966 the two Law Commissions set up a joint 
Working Party with the following terms of reference:- 

"TO consider what restraints, if any, should 
be imposed on the freedom to rely upon 
contractual provisions exempting from or 
restricting liability for negligence or 
any other liability that would otherwise be 
incurred having regard in particular to the 
protection of consumers of goods and users 
of services. " 

29. In view of the important questions relating to consumer 
protection to which attention was drawn in the Final Report 
of the Committee on Consumer Protection (the Molony Committee 
Report) ,35 priority was given by the Working Party to 
consideration of the problems of exemption clauses in contracts 
of sale of goods. This resulted in the publication in 1968 
of a consultative document "Provisional Proposals Relating to 
Amendments to Sections 12-15 of the Sale of Goods Act 1893 and 
Contracting Out of the Conditions and Warranties Implied by 
Those Sections". 36 
Law Commissions on "Exemption Clauses in Contracts: First 
Report: Amendments to the Sale of Goods Act 3.893".37 This 
was published in 1969 and the recommendations made in it were 
included in the Supply of Goods (Implied Terms) Act 1973, which 
also included analogous provisions in relation to contracts 
of hire-purchase and the redemption of trading stamps. 

This was followed by a report by the two 

35. (1962) Cmnd. 1781. 

36. Law Commission Working Paper No. 18 and Scottish 
Law Commission Memorandum No. 7. 

37. Law Com. No. 2 4 ;  Scot. Law Com. No. 12. 
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30. The consul ta t ive  document and the r e p o r t  t h a t  followed 
it were concerned with exemption clauses i n  con t r ac t s  of 
s a l e .  There w e r e  two o ther  important areas  of consumer 
pro tec t ion  wi th in  the  terms of reference given i n  June 1966 .  

One was " the  freedom t o  r e l y  upon contractual  provisions 
exempting from o r  r e s t r i c t i n g  l i a b i l i t y  f o r  negligence" and 
t h e  o ther  was t h e  freedom t o  con t r ac t  out of " l i a b i l i t y  t h a t  
would otherwise be incurred" i n  cont rac ts  o t h e r  than con t r ac t s  
of sale, f o r  example cont rac ts  f o r  t he  supply of  services. 
These top ics  w e r e  covered i n  a consul ta t ive  document tha t  
was published i n  1971~ '  and w i l l  be made t h e  sub jec t  of a 
repor t  which should be published i n  1975.  W e  have therefore  
decided t o  omit them from f u r t h e r  considerat ion i n  the p re sen t  

study. 

38 

31. One o t h e r  important ma t t e r  t h a t  has a bear ing on t h e  

pro tec t ion  of consumers was canvassed i n  t h e  consul ta t ive  
document publ ished i n  1968. I n  paragraphs 32 t o  4 1  the 
Law Commissions considered t h e  sub jec t  of "Third Party 
Benef ic ia r ies  of Contracts and Warranties". They posed t h e  
quest ion whether contractual  remedies aga ins t  t h e  r e t a i l e r  
should be confined t o  the purchaser and asked whether they 
might no t ,  i n  some cases, be extended t o  o t h e r  persons, such 
a s  members of t h e  purchaser 's  family. The r e s u l t  of such a 
change might be t o  give Mrs.Daniels a r i g h t  t o  sue Mrs-Tarbard, 
t h e  seller of t h e  lemonade i n  t h e  s i t ua t ion  t h a t  arose i n  
Daniels v. White. 4 0  

38. S e t  ou t  i n  para. 28, above. 

39. Law Commission Working Paper  N o .  39 and Sco t t i sh  
Law Commission Memorandum N o .  15.  

4 0 .  [1938] 4 All E.R. 258. See para. 8, above. 
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32. Af te r  t h e  consul ta t ion t h a t  followed t h e  publ icat ion 
of t h i s  consul ta t ive  document t h e  two Law Commissions decided 
not  t o  pursue t h i s  l i n e  of law reform under the  terms of 
reference given i n  June 1 9 6 6 .  

before  introducing so  fundamental a change i n  t h e  law fu r the r  
s tud ie s  w e r e  needed "of the  whole range of con t r ac tua l  and 
d e l i c t u a l  problems involved i n  reforming the l a w  r e l a t i n g  t o  
products l i a b i l i t y " .  They expressed the  hope " t h a t  Froducts 
l i a b i l i t y  i n  a l l  i t s  l ega l  impl ica t ions  w i l l  be made a subjec t  
of a separa te  study". W e  a r e  now engaged, under ou r  present 
terms of re ference ,  on j u s t  such study. 

The i r  conclusion41 w a s  t h a t  

4 2  
33. W e  have the re fo re  decided t o  devote a whole section 
t o  t h e  d i f f i c u l t i e s  caused i n  t h e  law of l i a b i l i t y  f o r  defec t ive  
products by the  requirement of Engl ish law t h a t  on ly  a party 
t o  a cont rac t  may sue on it, and by the  somewhat l imi ted  
recogni t ion i n  c e r t a i n  Scot t i sh  dec is ions  of guaesitum 
t e r t i o ,  t o  which w e  have already re fer red .43  
not  be consider ing o the r  cont rovers ia l  fea tures  of the  present  

law of cont rac t ,  such as  the Engl ish doctr ine of considerat ion 
o r  t h e  adequacy of damages a s  a remedy fo r  breach of  contract ,  
a s  these  need t o  be looked a t  i n  a wider context t han  the  
s a l e  o r  supply of  defec t ive  products .  

However, w e  s h a l l  

4 1 .  Exemption Clauses i n  Contracts: F i r s t  Report (Law Corn. 
N o .  2 4 ,  Scot. Law Corn. N o .  1 2 ) ,  para. 63. 

42 .  P a r t  V I I I .  

43. Paras. 8 and 1 2  (a )  , above. 
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PART I V  - PERSONAL INJURY 

34 .  I n  t h i s  P a r t  w e  s h a l l  consider l i a b i l i t y  i n  t o r t  o r  
d e l i c t  t o  persons sus ta in ing  personal  i n j u r i e s  by reason of 
defec t ive  products. On the  p re sen t  law, the  l i a b i l i t y  of t h e  
manufacturer depends upon t h e  proof by the  i n j u r e d  person of 
a f a i l u r e  by t h e  manufacturer t o  exerc ise  reasonable care i n  
t h e  manufacture of h i s  product. Various a t t i t u d e s  could be  
taken t o  t h e  p re sen t  law including:- 

t h a t  t he re  are gaps i n  the  present  l a w  
which should be supplemented by t h e  introduction 

o f  a p r inc ip l e  of s t r ic t  l i a b i l i t y ;  

t h a t  no system of s t r i c t  l i a b i l i t y  should be 
introduced, but t h a t  changes should be made 
i n  t h e  present r u l e s  concerning t h e  burden 
o f  proof; and 

t h a t  t h e  present l a w  i s  i n  genera l  s a t i s f ac to ry  
and requi res  no change. 

The question a t  i s s u e  

3 5 .  Our concern i s  with de fec t ive  products. Without 
attempting f o r  t h e  present t o  de f ine  t h i s  expression, we have 
i n  mind products which contain de fec t s  whieh are e i t h e r  

inherent  i n  them because of t h e i r  design o r  which a r i s e  by 
reason of an e r r o r  o r  neglect i n  the  process o f  manufacture, 
so t h a t  t he  products do not  match up t o  t h e i r  intended design. 
The question a t  i s sue  i s  whether t h e  incidence of loss  
occasioned by a product with e i t h e r  design o r  manufacturing 
de fec t s  should l i e  where it f a l l s  o r  be t r a n s f e r r e d  t o  the  
person who manufactured the  product. At presen t ,  the law does 
no t  requi re  such a t r ans fe r  un le s s  f a u l t  on t h e  p a r t  of t he  
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manufacturer o r  h i s  servants  can be establ ished.  Where f a u l t  

can be es tab l i shed ,  t h i s  t r a n s f e r  may be j u s t i f i e d  as  follows: 
a person who, through f a i l u r e  t o  t ake  reasonable care, puts 
upon the  market a product which, by reason e i t h e r  of a design 
de fec t  o r  of a manufacturing de fec t ,  presents  dangers t o  the  
publ ic ,  should shoulder the  loss  r a t h e r  than t h e  person who 
suf fered  t h e  i n j u r y  o r  damage. It  may be t r u e  t h a t  i n  some 
cases  the  moral r e spons ib i l i t y  of  t h e  manufacturer may be 

s l i g h t  and unre la ted  t o  the quantum of damages, b u t  as  between 
two persons, one of whom i s  s l i g h t l y  a t  f a u l t  and the  other 
f r e e  of f a u l t ,  it s e e m s  r i g h t  t h a t  t he  person a t  f a u l t  should 
s tand  the  loss. The question, t he re fo re ,  is  n o t  whether the  
f a u l t  theory i s  unsound as  a reason f o r  t h i s  t r a n s f e r  of the  
incidence of loss; it i s  simply whether the f a u l t  p r inc ip le  
i s  adequate i n  s i t u a t i o n s  where a person has su f fe red  loss by 
reason of manufacturing o r  design defec ts  i n  a product or  
whether it should be supplemented e i t h e r  by a system of s t r ic t  
l i a b i l i t y  o r  by r u l e s  changing t h e  burden of proof .  

Arquments f o r  s t r ic t  l i a b i l i t y  

3 6 .  When w e  refer t o  a system of strict l i a b i l i t y  we in tend  
provis iona l ly  t o  r e f e r  t o  a system i n  which a person who i s  
in jured  by a de fec t ive  product can recover compensation from 
t h e  manufacturer without having t o  e s t ab l i sh  t h a t  t he  defect  
was a t t r i b u t a b l e  t o  any f a u l t  on t h e  pa r t  of t h e  manufacturer 

so long a s  he can prove t h a t  it w a s  the  defect  t h a t  caused t h e  
in jury .  The arguments which may be advanced i n  favour of 
supplementing t h e  ex i s t ing  p r i n c i p l e  of f a u l t  l i a b i l i t y  with 

a system of s t r ic t  l i a b i l i t y  inc lude  the  following:- 

( a )  manufacturers may be s a i d  t o  have a moral 
r e spons ib i l i t y  f o r  t h e  qua l i ty  of t h e i r  
products ,  a r e spons ib i l i t y  which f lows both 
from the  f a c t  t h a t  they may have made claims 
f o r  those products by advertisement and from 
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t he  fact  t h a t  they s t and  t o  gain by t h e i r  

manufacture and d i s t r i b u t i o n .  They owe  a 
moral duty t o  those who purchase d i r e c t  
from them; towards such purchasers t h e  law 
a l s o  provides a s t r ic t  l e g a l  duty, t h a t  the 
goods should be of merchantable q u a l i t y .  
But manufacturers must a l s o  envisage t h e  use or 
consumption of t h e i r  goods by persons who 
s tand  i n  no cont rac tua l  r e l a t ionsh ip  t o  them; 
t o  such people they a l s o  a re  a moral duty and 
it is  therefore  arguable  t h a t  t he  l a w  should, 
here  a l s o ,  provide a s t r i c t  lega l  duty;  

(b) it is inev i t ab le  t h a t  i n  production, 
p a r t i c u l a r l y  i n  mass production, some products 
w i l l  be defect ive.  It i s  unreasonable t h a t  
t he  r i s k  of these d e f e c t s  should be borne by 
t h e  in ju red  person and t h a t  compensation 
should depend upon proving a f a i l u r e  by the 
manufacturer t o  exe rc i se  reasonable care; 
i t  i s  s o m e t i m e s  f o r t u i t o u s  whether proof  is 
poss ib l e  o r  not. It would, it i s  s a i d ,  be 
more reasonable f o r  t h e  manufacturer t o  assume 

t h e  r i s k .  The cos t  of  providing f o r  t h e  ex t ra  
c l a i m s  - whether by insurance o r  otherwise - 
could be passed on i n  t h e  pr ice  charged t o  
t h e  buying publ ic ,  i n  t h e  same way as t h e  

manufacturer recovers ,  i n  t he  p r i ce  of  t he  

product ,  t he  cos t  of adver t i s ing  it or of 
improving i t s  qua l i t y .  This ,  it may b e  sa id ,  
would be a more convenient way of i n su r ing  
t h e  person af fec ted  than  leaving him t o  take 
ou t  h i s  own insurance aga ins t  perebnal  injury: 
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(c) t h e  ex i s t ing  system i s  open t o  t h e  objec t ion  
t h a t  it requires  t h e  claimant t o  e s t a b l i s h  
lack  of reasonable care on the p a r t  of the  
manufacturer o r  those  f o r  whom he must answer. 
This  burden of proof can be p a r t i c u l a r l y  
d i f f i c u l t  t o  discharge i n  products l i a b i l i t y  
cases  where the in ju red  person i s  extraneous 
t o  t h e  process of production and may have 
d i f f i c u l t y  i n  e s t ab l i sh ing  by t e c h n i c a l  and 
o t h e r  evidence t h a t  t h e r e  was a des ign  defect 
o r  negligence on t h e  p a r t  of an employee. 
H e  may, indeed, f i n d  it impract icable  t o  
discover  i n  which of  t h e  manufacturer's 
f a c t o r i e s  o r  u n i t s  t h e  product was manufactured. 
I f  t h e  injured person can e s t ab l i sh  t h a t  
t h e  product was de fec t ive  when it l e f t  the 
manufacturer, it may s e e m  inequi tab le  t o  
r e q u i r e  him i n  add i t ion  t o  discharge t h e  
burden of proving f a u l t  on the p a r t  o f  the 
manufacturer; 

(d) most people be l ieve  t h a t  the  primary 
r e spons ib i l i t y  f o r  de fec t s  i n  products  rests 
upon t h e  manufacturer r a the r  than upon 

t h e  r e t a i l e r . 4 4  
support  of a r6gime of s t r i c t  l i a b i l i t y ,  t ha t  
t h e  law should fol low and support t h e  
n a t u r a l  expectat ions of ordinary people;  

It is argued by some, in  

(e) t h e r e  i s  the  "de te r r en t "  argument t h a t  the 
imposi t ion of s t r ic t  l i a b i l i t y  on manufacturers 
f o r  defec ts  i n  t h e i r  products might cause 
manufacturers t o  maintain high s tandards  of 

44. See the  F i n a l  Report of t h e  Molony Committee on Consumer 
Pro tec t ion  (1962), Cmnd. 1781,  paras. 4 0 0 - 4 0 1  and the r e s u l t s  
of a survey conducted on behalf  of the  Consumers' Associat ion 
i n  March 1 9 7 4 ,  i n  Which? January,  1975. 
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q u a l i t y  cont ro l  because a lowering of  those 
s tandards  would be uneconomic; 

( f l  where, i n  mass product ion,  manufacturers f ind 
it more p ro f i t ab le  t o  allow de fec t s  than t o  
improve t h e i r  s tandards  of qua l i t y  cont ro l ,  
it may be argued t h a t  a s  between themselves 

and t h e  injured person, t he  consequences of 
a de fec t  should be borne by the manufacturer; 
and 

(9) l e g a l  cos t s  might be saved i n  two ways by 
t h e  imposition of s tr ict  l i a b i l i t y  on the 

manufacturer. F i r s t ,  t h e  in2ured person 

would be able t o  sue  t h e  manufacturer d i r ec t  
i n  circumstances i n  which he must a t  
p re sen t  sue the  retailer who then passes  
t h e  loss up the  chain of d i s t r i b u t i o n  t o  
t h e  manufacturer.45 Second, t he  cost of 
t h e  t r i a l  would sometimes be reduced as the 
cour t  would not  have to spend t i m e  on the 
i s s u e  of whether t h e  manufacturer had 
exerc ised  reasonable care .  46 

45. Cf. Kasler  v. Slavouski [1928] 1 K.B. 7 8 ,  i n  which t h e r e  
were four  successive indemnit ies  of t he  r e t a i l e r ' s  
l i a b i l i t y  t o  h i s  customer who had cont rac ted  fur  de rma t i t i s .  

46. In  Wright v. Dunlop Rubber Co.  Ltd. and Imperial  Chemical 
Indus t r i e s  Ltd. (1971)  X I  K. I .R.  311, t h e  cour t  of t r i a l  
sDent t h e  q r e a t e r  pa r t  of a seven-week hea r ing  i n v e s t i g a t i n g  
tGe s t a t e  of  s c i e n t i f i c  knowledge i n  1945 of  the carcinogenit 
p o t e n t i a l  of a ce r t a in  product. 
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37. The terms of t he  Strasbourg d r a f t  convention and of 
t h e  E.E.C. d r a f t  d i r e c t i v e  suggest t h a t  the t r end  i n  Europe is 
towards imposing s t r ic t  l i a b i l i t y  on manufacturers, a t  l ea s t  
where defec ts  i n  t h e i r  products l ead  t o  personal i n j u r i e s ,  and 

thereby providing t h e  injured person with r i g h t s  of  redress  t h a t  
a r e ,  i n  theory a t  l e a s t ,  an improvement on the  r i g h t s  provided 
by our present  laws. For a f u l l e r  appreciat ion of  t h e  
objec t ives  of t h e  Strasbourg d r a f t  convention and of  the E.E.C. 
d r a f t  d i r ec t ive ,  t h e  reader  i s  i n v i t e d  t o  study Appendices 
B and C. 

Arquments aga ins t  s t r i c t  l i a b i l i t y  

38. There a r e ,  however, c e r t a i n  object ions which may be 
advanced aga ins t  t h e  introduct ion of s t r i c t  1 i a b i l i t y : -  

(a )  t h e  system of f a u l t  l i a b i l i t y  was developed 
on t h e  bas i s  of a moral approach, which had 
been accepted i n  many well-known a u t h o r i t i e s ,  
inc luding  Donogue v. Stevenson. I t  may be 
argued t h a t  the imposi t ion of s t r i c t  l i a b i l i t y  
lacks  an adequate moral j u s t i f i c a t i o n ;  

(b) a system of s t r i c t  l i a b i l i t y  might discourage 
t h e  development of new products. I f  , whatever 
ca re  he took i n  mat te rs  of design and production, 
a manufacturer were t o  be held l i a b l e  f o r  every 
acc ident  consequential t o  the  use o r  consumption 
of h i s  products, whether o r  not t he  accident  was 
reasonably foreseeable ,  it would be a d i s t i n c t  
discouragement of innovation. I f  t h e  boundaries 
of l i a b i l i t y  w e r e  unmapped by the  t e s t  of 
reasonable  fores ight  of harm, the  scope of 
l i a b i l i t y  would be q u i t e  miwredictable and a 
manufacturer might n o t  be able t o  i n s u r e  against 
t h e  r i s k ,  o r  be ab le  t o  do so  only a t  prohib i t ive  
r a t e s .  In  t h i s  s i t u a t i o n  the manufacturer would 
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e i t h e r  abandon t h e  p ro jec t  and t h e  community as 
a whole would be deprived of t h e  b e n e f i t s  of 

h i s  intended developments, p o t e n t i a l l y  a se r ious  
m a t t e r  i n  the  f i e l d  of  foodstuffs  and 
pharmaceutical p roducts ,  or  t h e  manufacturer's 
c o s t s  would be increased ,  s ince t h e  cos t  of t h e  
product would necessa r i ly  reflect t h e  cost  of 
insurance o r  of self- insurance;  

(c) t h e  a s se r t ion  t h a t ,  i n  many cases ,  it i s  d i f f i c u l t  
t o  e s t a b l i s h  f a u l t  on the  p a r t  of  t h e  manufacturer 
may have been overs ta ted .  One requirement of t h e  
p re sen t  law is  t h a t  a defect  must have ex is ted  
i n  t h e  product a t  t h e  t i m e  when t h e  manufacturer 
pa r t ed  with it.47 
t h e r e  i s  genera l ly  no d i f f i c u l t y  i n  proving t h a t  

t h e  defec t  arose w h i l s t  the product  was under 

I n  the  case of a design d e f e c t  

t h e  manufacturer's control :  l i a b i l i t y  usually 
t u r n s  on whether t h e  design was sound i n  the s ta te  
of technica l  knowledge t h a t  e x i s t e d  a t  the t i m e  
t h e  product was pu t  on the  market. I f  the  
manufacturer has taken  a l l  reasonable  care having 
regard  t o  the  s ta te  of technica l  knowledge e x i s t i n g  
a t  t h a t  t i m e ,  he w i l l  not  o r d i n a r i l y  be l i a b l e  
f o r  i n j u r i e s  caused by the  de fec t s  which were only  
revealed by subsequent development or research, 
except  perhaps where it could be shown tha t  he 
has  f a i l e d  t o  a c t  reasonably on l ea rn ing  of t h e  
d e f e c t ,  fo r  example, by r eca l l i ng  t h g  product o r  
by i s su ing  appropr ia te  warnings about  it. In t h e  
case of the  manufacturing defec t  it may be, on 
t h e  present  law, t h a t  the  proof of  a manufacturing 
d e f e c t  r a i s e s  such a s t rong in fe rence  of f a i l u r e  

4-1. Para. 18, above. 
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t o  t ake  reasonable care t h a t  an i n j u r e d  person 
who can prove t h a t  a defec t  i n  t h e  product caused 
t h e  in ju ry  i s  bound t o  succeed. Ce r t a in ly  the re  

48 a r e  few reported cases  s ince  Daniels  v. U, 
which was decided i n  1938, i n  which an injured 
person has proved t h e  exis tence of  a manufacturing 
de fec t  bu t  has f a i l e d  t o  prove a l ack  of reasonable 
c a r e  on the  p a r t  of t h e  manufacturer. In  Steer 

v. Durable Rubber Manufacturing Co.  Ltd.49 the 
p l a i n t i f f  was in ju red  when a hot-water bo t t l e  

b u r s t  within th ree  months of i t s  purchase and 
t h e  cour t  in fer red  negligence on t h e  p a r t  of t h e  
manufacturers although the  accident  w a s  apparently 
t h e  f i r s t  of i t s  kind i n  the  defendants '  

experience. It may be t h a t  proof o f  a manufacturing 
d e f e c t  i s  nowadays so l i k e l y  t o  l ead  t o  a f inding 
t h a t  t h e  manufacturer o r  h i s  employees, servants  
o r  agents ,  f a i l e d  t o  t ake  reasonable care, tha t  
t h e  duty on the  manufacturer i s  a s  n e a r  t o  being 
s t r ic t  a s  makes no difference.  W e  should be most 
i n t e r e s t e d  t o  know whether our r eade r s ,  p a r t i c u l a r l y  
those  who are  p r a c t i t i o n e r s ,  think t h a t  t h i s  i s  
so: 

(d) i f  it i s  assumed t h a t  t h e r e  may s t i l l  be 
d i f f i c u l t y  i n  proving lack of reasonable  
c a r e  where the  ex i s t ence  of a manufacturing de fec t  
has been es tab l i shed ,  a change i n  t h e  law could 

presumably r e s u l t  i n  an increased number of claims. 
This  i n  turn  might i n  some cases have ser ious 
economic consequences with e f f e c t ,  f o r  example, 

48. The lemonade case,  [1938] 4 A l l  E.R. 258. See para. 8, 
above. 

49. The T i m e s ,  2 0  November 1958. 
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on t h e  cos t  of insurance and on t h e  l eve l  

o f  p r i ces  f o r  c e r t a i n  products. This  argument 
would apply p a r t i c u l a r l y  i f  t he  manufacturer's 
l i a b i l i t y  f o r  damage t o  property and for  
economic loss w e r e  t o  be increased i n  scope 
s i n c e  even a s i n g l e  claim might involve very 
l a r g e  sums. S imi la r  considerat ions might 
however a l so  apply t o  some claims f o r  personal 
i n j u r y ,  p a r t i c u l a r l y  where the re  has  been an 
occurrence i n  t h e  na ture  of a ca tas t rophe  
involving mul t ip le  claims. It should be borne 
i n  mind t h a t  a manufacturing d e f e c t  may i n  
c e r t a i n  circumstances manifest i t s e l f  i n  a 
whole run of products ,  f o r  example na tu ra l  
products  such a s  c e r e a l s  o r  f i s h  contaminated 
by poisonous o r  i n j u r i o u s  substances derived 
from s o i l  o r  water ,  o r  improperly manufactured 
ma te r i a l s  causing d isas t rous  f a i l u r e  i n  ships ,  
a i r c r a f t ,  power s t a t i o n s  and t h e  l i k e .  Such 
events  might, i f  t h e  f a u l t  p r i n c i p l e  were 
departed from, r e s u l t  i n  f i n a n c i a l  d i s a s t e r  
t o  a ca re fu l  manufacturer, s ince  w e  a r e  to ld  
t h a t  such r i s k s  could i n  p rac t i ce  n o t  a l l  
be  f u l l y  covered by insurance, and i n  some cases  
it might not be poss ib l e  t o  underwri te  such 
r i s k s  a t  a l l ,  except  a t  p roh ib i t i ve  ra tes :  

(e) it may be t h a t  whi le  l i a b i l i t y  i s  based on 
f a u l t  t he  ca re fu l  manufacturer, whose qua l i ty  
c o n t r o l  s tandards a r e  high, receives more 

favourable  t reatment  from insu re r s  than the 
manufacturer whose standards a r e  lower, but 
t h a t  t h i s  advantage would be l o s t  i f  s t r i c t  
l i a b i l i t y  w e r e  introduced: manufacturers might 
t hus  have less incen t ive  t o  impose and require  
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Burden of proof 

t h e i r  employees t o  maintain s t r ic t  q u a l i t y  
con t ro l  standards: 

( f )  t h e  removal of t he  f a u l t  p r inc ip l e  might open 

t h e  door t o  a l a rge  number of spur ious  claims 
which a manufacturer might f ind  hard  t o  resist 
s i n c e  he is  fu r the r  removed i n  t h e  cha in  of 
supply from the  in ju red  person and might have 
g r e a t  d i f f i c u l t y  i n  t r a c i n g  the evidence t o  
m e e t  such claims. I n  these  circumstances it may 
o f t en  be impossible f o r  a manufacturer o r  
producer t o  tes t  t h e  c r e d i b i l i t y  of  t h e  s tory 
t o l d  by the  claimant and h i s  wi tnesses  except 
by re ference  t o  t h e  methods of product ion and 
q u a l i t y  control .  It w i l l  usually b e  easier 
t o  prove t h a t  a l l  reasonable care  w a s  taken 
t o  prevent  an a r t i c l e  being produced wi th  a 
de fec t  than t o  prove t h a t  the a r t i c l e  could 
no t  have l e f t  t he  hands of the producer  o r  
manufacturer i n  such a condition. 

39. These arguments fo r  and aga ins t  the in t roduct ion  of a 
system of s t r i c t  l i a b i l i t y  suggest  t h a t  it may be  appropriate  
t o  examine the  m e r i t s  of an in te rmedia te  pos i t i on ,  t he  r e t en t ion  
of t h e  ex i s t ing  subs tan t ive  law by an a l t e r a t i o n  of  the ru l e s  

r e l a t i n g  t o  the  burden of proof. A s  was s t a t e d  i n  paragraph 
18 ,  t he  in jured  person w i l l  not  succeed i n  a c l a i m  against  
t h e  manufacturer un less  it i s  e s t ab l i shed  not  on ly  t h a t  he 
was in jured  by a de fec t  i n  the  product but a l s o  t h a t  

(a)  t h e  defec t  i n  the  product  was l i k e l y  t o  
cause physical  in jury :  
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(b)  t h e  defec t  ex i s t ed  a t  t he  t i m e  t h e  product 

l e f t  the  manufacturer; 

(c) t h e  defec t  was n o t  one t h a t  t he  manufacturer 
could reasonably have expected t h a t  the  
in ju red  person o r  some t h i r d  person would 
have corrected before  it could cause  injury;  
and 

(d)  t h e  defec t  was c rea t ed  by a lack of reasonable 
c a r e  on the  p a r t  of t he  manufacturer. 

40 .  It i s  f o r  the  in jured  person t o  prove, on the balance 
of p r o b a b i l i t i e s ,  t h a t  these  condi t ions of l i a b i l i t y  e x i s t  
i n  h i s  case. This  does not  mean, however, t h a t  it i s  
necessary i n  every case f o r  him t o  adduce s p e c i f i c  evidence 
t o  e s t a b l i s h  each of them, because i n  p rac t i ce  t h e  circumstances 
of the  acc ident  may persuade t h e  court  t h a t  it is  rather  f o r  
t he  manufacturer t o  exculpate himself than f o r  t h e  injured 
person t o  e s t a b l i s h  l i a b i l i t y .  The weight of t h e  burden of  
proof va r i e s  g r e a t l y  from one case  t o  another depending on t h e  . 
f a c t s .  

41 .  There i s  no hardship i n  requir ing t h e  in jured  person 

t o  prove ( a ) .  The circumstances of the  acc ident  and the 
condi t ion of t h e  prcduct a r e  mat te rs  known t o  him which on 
t h e i r  own re so lve  the  matter. Proof of the manufacturer's 
lack of care  - (d)  - r a i se s  m o r e  complicated considerat ions,  
however. It  i s  t r u e  t h a t  i n  theory (d) p re sen t s  a problem i n  
every case i n  so  f a r  a s  the  p l a i n t i f f  has no d i r e c t  knowledge 
of t he  manufacturing process o r  t h e  relevant  system of q u a l i t y  
control .  In  p rac t i ce ,  however, t he  exis tence of a defect  i n  a 
product i n  t h e  hands of the  p l a i n t i f f  r a i s e s  a s t rong  presumptiol 
of negligence on t h e  pa r t  of t h e  manufacturer. The best  
example i s  t h e  presence of noxious foreign m a t t e r  i n  a s ea l ed  
container  of food o r  dr ink,  o r  a foreign substance i n  c lo th ing  
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packaged a t  t h e  fac tory .  In  such a case the  c o u r t  usually 
accepts  t h a t  a lack of care  i s  es tab l i shed  a t  t h e  ou t se t  by 
t h e  presence of t h e  foreign ma t t e r  i n  the product  where it 
has no business t o  be i f ,  i n  t h e  ordinary course of  things,  
proper care  i s  exercised i n  manufacture. It w i l l  then be f o r  
t h e  manufacturer t o  rebut  t he  inference  of care lessness  on 
h i s  pa r t .  Not every case, however, r a i se s  such a presumption. 
Suppose, f o r  ins tance ,  t h a t  a s teel  s t r u t  i n  a car's suspension 
co l lapses  and causes an accident .  It might no t  be enough, 
i n  such a case,  f o r  t he  in jured  person t o  show merely t h a t  

t he  s t r u t  had col lapsed.  H e  would probably have t o  adduce 
exper t  evidence a s  w e l l  t o  show e i t h e r  t h a t  t h e r e  was a de fec t  
i n  t h e  manufacturer's design of t h e  s t r u t ,  o r  t h a t  the  co l lapse  
was due t o  a manufacturing defec t .  In  the  l a t t e r  case he 
might a l s o  have t o  adduce exper t  evidence t o  m e e t  the  defence 
t h a t  the  de fec t  was i n  a component t h a t  had been made by 
someone o ther  than  the  manufacturer of the c a r  and t h s t  the 
de fec t  was one which the  manufacturer of the  car could not 
reasonably have discovered. S i m i l a r  complications a r i s e  i n  
cases  of i n ju ry  caused by pharmaceutical p repara t ions  i n  
which the  in ju red  person w i l l  u sua l ly  need expe r t  evidence on 
h i s  s i d e  t o  counter  t h e  argument of t he  manufacturer t ha t  a l l  
reasonable care  was taken having regard t o  the  s ta te  of 
s c i e n t i f i c  knowledge a t  the  t i m e  of production. 5 0  

42 .  There i s  something t o  be s a i d  fo r  making t h e  burden of  
proof e a s i e r  f o r  t h e  injured person i n  respect  of  (d) but 
leaving the  manufacturer's f a i l u r e  t o  take reasonable  care a s  
t h e  bas i s  of l i a b i l i t y .  The burden of proving (d )  might be 
eased by in t roducing  a ru l e  t h a t  t h e  proof of a de fec t  i n  t h e  
manufacturer's product ra i sed  a presumption of l a c k  of care 
on the  manufacturer's par t .  Provided tha t  t h e  in ju red  person 

50. See footnote  4 6 ,  above. 
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w e r e  ab le  t o  discharge the  burden of proving (b )  - t ha t  t h e  

defec t  ex i s t ed  before  it l e f t  the manufacturer ' s  control  - 
t h i s  would put  t h e  manufacturer i n  the p o s i t i o n  of having t o  
s a t i s f y  t h e  cour t  t h a t  t he  de fec t  was not  a t t r i b u t a b l e  t o  a 

f a i l u r e  t o  t ake  reasonable care. This i s  what happened i n  
t h e  chicken vaccine case5' and t h e  German c o u r t  ruled t h a t  

t h e  manufacturer could not  avoid l i a b i l i t y  except  by showing 
how the  de fec t  d id  i n  f a c t  arise and by showing t h a t  the cause  
of the  de fec t  was something o t h e r  than a f a i l u r e  t o  take 
reasonable care .  This i n  i t s e l f  seems j u s t  and it may be  
t h a t  something along these  l i n e s  could be achieved by g iv ing  
g rea t e r  p rec i s ion  by s t a t u t e  t o  the  doc t r ine  of  res ipsa  
loqui tur  so t h a t  a presumption of lack of reasonable care  on 
the  p a r t  of t h e  manufacturer w a s  always r a i s e d  by proof of 
t h e  defec t ,  no t ,  a s  a t  p re sen t ,  i n  i so l a t ed  cases  only, f o r  
example, where a consumer breaks a tooth on a s tone i n  t h e  
middle of a bun.52 
would so improve the  remedy a t  present  a v a i l a b l e  t o  the 
in jured  person t h a t  no o the r  change i n  t he  law would be needed. 

I t  i s  f o r  considerat ion whether t h i s  

4 3 .  An eas ing  of the  burden of proving l ack  of reasonable  
care  on t h e  manufacturer's p a r t  - - would s t i l l  l eave  
d i f f i c u l t i e s  of proof, i n  c e r t a i n  cases, i n  r e l a t i o n  t o  (b)  
and (c) .  I n  t h e  case of food o r  drink so ld  i n  a sealed 
container  t h e  requirements (b)  and (c)  a r e  e a s i l y  s a t i s f i e d .  
Where , however , t he  product requi res  a pre-delivery inspect ion,  

51. B . G . H . Z .  51.91; N.J.W. 1 9 6 9 ,  269:  see para .  9 ,  above. 

52. Chapronikre v. Mason (1905) 2 1  T.L.R. 633; c f .  Steer v. 
Durable Rubber Manufacturing Co .  Ltd., The Times, 
20 November 1958. 

53. The re ferences  t o  (b),  (c)  and (d) a r e  t o  sub-paragraphs 
of para. 39, above. 
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as  i n  the  case o f  a new car ,  o r  w h e r e  work has t o  be  done 
on t h e  product by a t h i r d  par ty  t o  suit  the p l ace  of  i n s t a l l -  
a t i on ,  proof by t h e  injured person of (b) and (c) is  much 
more d i f f i c u l t .  L e t  us say t h a t  P buys a new windscreen 
f o r  h i s  car  and it s h a t t e r s  wi th in  days of having been f i t t e d  
by t h e  garage, causing him t o  be in jured .  H e  may be  able t o  
prove, i n  genera l  terms, t h a t  t h e  windscreen was defec t ive  
but  may be unable t o  prove t h a t  t h e  defec t  a rose  i n  the course 
of manufacture a s  it might have a r i s e n  i n  the  course  of being 
f i t t e d  t o  the  car. T o  make it a r u l e  t h a t  t h e  presence of a 
de fec t  i n  the  product  ra i sed  a presumption of l ack  of  reasonable 
care  on the  p a r t  of t he  manufacturer would not  assist P as long 
a s  t h e  manufacturer could show t h a t  t h e  defect  could  as  
e a s i l y  have a r i s e n  a f t e r  i t  had l e f t  h i s  cont ro l .  P would 
lo se  h i s  case aga ins t  the  manufacturer because of  h i s  i n a b i l i t y  

t o  prove (b ) .  54 

4 4  * The percentage of cases  t h a t  would be decided 
d i f f e r e n t l y  i f  t h e  ru l e s  on burden of proof w e r e  a l t e r e d  might 
be small and t h i s  i s  a point  on which w e  would welcome views, 
p a r t i c u l a r l y  from p rac t i t i one r s .  I f ,  however, t h e  hardship 
caused t o  the  i n j u r e d  person by t h e  present  r u l e s  i s  more 
than t r i v i a l  it would be worth consider ing a provis ion  tha t  
t h e  manufacturer of a defect ive product should be  deemed t o  
be l i a b l e  f o r  f a i l i n g  t o  exerc ise  reasonable c a r e  unless he 
w e r e  t o  prove t h a t  t he  defec t  a rose  a f t e r  it had l e f t  h i s  
con t ro l  o r  t h a t  it arose whi l s t  w i th in  h i s  c o n t r o l  but without 
lack of reasonable care  on h i s  p a r t .  This would t r e a t  the 
l i a b i l i t y  of t h e  manufacturer f o r  defec ts  i n  h i s  products i n  
much the  same way a s  the  l i a b i l i t y  of the  highway authori ty  
t o  pedestr ians  f o r  t h e  dangerous s t a t e  of t h e i r  highways 55 

54. Cf. Evans v. Tr ip lex  Safety Glass Co. Ltd. Cl9361 
1 A l l  E.R. 283. 

55. Section 1 of t h e  Highways (Miscellaneous Provis ions)  A c t  
1961; G r i f f i t h s  v. Liverpool Cpn. [1967] 1 Q.B. 374 .  
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and t h e  l i a b i l i t y  of t he  c a r r i e r  t o  passengers involved i n  an 
a i r  crash.56 
be t o  r e t a i n  t h e  s e t t l e d  p r i n c i p l e  of duty t o  t a k e  reasonable 
care  but  a t  t h e  same t i m e  t o  go some d is tance  t o  m e e t  one of  
t h e  p r inc ipa l  arguments f o r  t h e  imposition of s t r i c t  l i a b i l i t y ,  
t h e  d i f f i c u l t y  which may be experienced by a person in jured  
by a defec t ive  product i n  e s t ab l i sh ing  t h a t  t h e r e  was f a u l t  on 
t h e  p a r t  of t h e  manufacturer. La te r  w e  s h a l l  consider  how 
t h e  r u l e s  on burden of proof might be appl ied i f  s t r i c t  

57 l i a b i l i t y  w e r e  introduced. 

The r e s u l t  of changing the burden of proof would 

45 .  There a r e  no doubt o t h e r  things t o  be  s a i d  both f o r  
and aga ins t  holding manufacturers s t r i c t l y  l i a b l e  fo r  d e f e c t i v e  
products and f o r  and aga ins t  a l t e r i n g  the  burden of proof i n  
products l i a b i l i t y  cases. It should not be supposed tha t  w e  
adopt a l l  o r  any of the  arguments set  out above as being 
wholly persuasive.  Their purpose i s  r a the r  t o  e l i c i t  comments. 
In  p a r t i c u l a r ,  w e  should be g l ad  t o  receive c o m e n t s  on t h e  
two prel iminary and very important questions:- 

( a )  whether t he  p re sen t  law should be changed 
a t  a l l ,  and i f  so  

:b) whether the  changes should be confined t o  
t h e  ru l e s  on burden of proof and, i f  so ,  
on what i s sues ,  o r  should involve  the  
in t roduct ion  of s t r ic t  l i a b i l i t y .  

56. Carr iage by A i r  Act, 1 9 6 1 ,  Sched.1, A r t s .  17 and 2 0  
( the  Wassaw Convention, as amended). 

57. Para. 8 2 ,  below. 
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A scheme of strict l i a b i l i t y  

46. The boundaries of s t r ic t  l i a b i l i t y  f o r  defec t ive  
products - o t h e r  than  l i a b i l i t y  i n  contract  - are a t  present  

58 set by the  provis ions  of t h e  Consumer Pro tec t ion  A c t  1961.  

If new remedies w e r e  t o  be provided on the b a s i s  of s t r ic t  
l i a b i l i t y  it would be necessary t o  decide where t h e  new 

boundaries should be drawn. A remedy i n  r e spec t  o f  defec t ive  
products t h a t  exposed manufacturers t o  claims aga ins t  which 

they could no t  i n su re  and which forced them o u t  o f  business, 
would be a d r a s t i c  one, which would i n  many ins t ances  be of 
b e n e f i t  n e i t h e r  t o  t h e  in jured  person nor t o  t h e  general publ ic .  
W e  s h a l l  t he re fo re  ou t l ine  the  s o c i a l  and economic implicat ions 
of new remedies a s  w e l l  as  t h e  l e g a l  d i f f i c u l t i e s  when 
considering what s e e m  t o  us t o  be t h e  seven c r u c i a l  questions:- 

(a )  Who. should be l i a b l e ?  

(b) How should "defect"  be  defined? 

(c) To what products should any new remedy apply? 

(d) Who should be e n t i t l e d  t o  sue? 

(e) What defences should be allowed? 

( f )  Should the  l i a b i l i t y  be l imited by a prescribed 
maximum? and 

(9) What should be t h e  r u l e s  on burden of proof? 

47. W e  do n o t  suggest t h a t  t h e  points  t h a t  w e  s h a l l  make 
i n  r e l a t i o n  t o  each question are t h e  only p o i n t s  or t h a t  w e  
a r e  convinced of  t h e i r  v a l i d i t y ,  bu t  they should a t  l e a s t  be  

58. See para. 2 4 ,  above. 
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u s e f u l a s  a bas i s  f o r  discussion.  A f t e r  dea l ing  i n  t h i s  way 

with claims f o r  personal i n j u r y  w e  s h a l l  move on t o  the o t h e r  
t h ree  ca tegor ies  - damage t o  property,59 damage t o  the product  60 

and economic loss .  61 

WHO SHOULD BE LIABLE? 

48. So f a r  w e  have mentioned the  manufacturer of the 
defec t ive  product a s  being t h e  person on whom s t r i c t  l i a b i l i t y  
might be imposed. The Strasbourg d r a f t  convention and t h e  
E.E.C. d r a f t  d i r e c t i v e  each use t h e  word "producer" instead 
of "manufacturer" which may i n  some contexts i n v i t e  a d i f f e r e n t  
i n t e rp re t a t ion .  For example, t h e  word "producer" may be used 
more r ead i ly  i n  r e l a t i o n  t o  c e r t a i n  na tura l  products. On 
the  other  hand it i s  not s u f f i c i e n t l y  precise t o  deal with 
every s i t u a t i o n .  Presumably i f  a garage w e r e  t o  rebuild a 

wrecked ca r  f o r  r e sa l e  the  garage would be a "producer" of t h e  
r e b u i l t  ca r ,  whereas i f  only t h e  wheels w e r e  changed it would 
not. Without a more de t a i l ed  de f in i t i on  it may be d i f f i c u l t  
t o  say where t h e  l i n e  should be drawn i n  any p a r t i c u l a r  f a c t  
s i t u a t i o n  but  f o r  present  purposes the word "producer" s e e m s  
t o  answer w e l l ;  w e  s h a l l  use it i n  preference t o  "manufacturer" 
throughout t h e  remaining paragraphs. 

49 .  The arguments i n  favour of s t r i c t  l i a b i l i t y  for  
defec t ive  products  seem t o  p o i n t  t o  the producer a s  the person  

on whom the  l i a b i l i t y  should be imposed. W e  propose t o  t a k e  
t h i s  a s  a s t a r t i n g  point ,  bu t  t h e r e  a re  o the r  persons i n  t h e  
chain of production and d i s t r i b u t i o n  who might be required t o  
undertake e i t h e r  by themselves o r  along with o thers  the burden 
of s t r ic t  l i a b i l i t y .  

59. I n  P a r t  V. 

60. In  P a r t  V I .  

61 .  I n  P a r t  V I I .  
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The American Restatement 

50. In  America, the  Restatement (Second) of Tor t s ,  which 
was promulgated by the  American Law I n s t i t u t e  i n  1965 ,  

contains  the  fol lowing provision:- 

"402A.  Spec ia l  L i a b i l i t y  of Sel ler  of Product for  
Physical  Harm to  U s e r  o r  Consumer 

(1) One who sel ls  any product i n  a defect ive 
condition unreasonably dangerous t o  the  
user  o r  consumer o r  t o  h i s  property is  
subjec t  t o  l i a b i l i t y  f o r  phys ica l  harm 
thereby caused t o  the u l t ima te  user or  
consumer, o r  t o  h i s  property,  i f  

(a )  the  sel ler  i s  engaged i n  the 
business  of s e l l i n g  such a product, 
and 

(b) it i s  expected t o  and does reach 
the  use r  o r  consumer without  
s u b s t a n t i a l  change i n  t h e  condition 
i n  which it i s  sold. 

( 2 )  The r u l e  s t a t e d  i n  Subsection (1) 
appl ies  although 

(a )  the  sel ler  has exerc ised  a l l  
poss ib l e  care i n  the  preparat ion 
and sale of h i s  product ,  and 

(b) the  use r  o r  consumer has  not 
bought t h e  product from o r  
en tered  i n t o  any con t r ac tua l  
r e l a t i o n  with the seller.  " 

This provis ion would impose s t r ic t  l i a b i l i t y  upon the producer , 
t h e  r e t a i l e r  and everyone else i n  the  chain of d i s t r ibu t ion  
who sells .  

Enterpr i se  l i a b i l i t y  

51. In  the  S t a t e  of Ca l i fo rn ia  s t r ic t  l i a b i l i t y  f O K  

defec t ive  products has developed fu r the r  and f a s t e r  than i n  
most o ther  S t a t e s  i n  America. The notion t h a t  t h e  l i a b i l i t y  

45 



should depend on sale was r e j e c t e d  i n  Greetlman v. Yuba P.ower 

Products Inc.62 i n  1963. This  w a s  a case i n  which a man was 
in jured  i n  h i s  home workshop when using a power d r i l l  t h a t  
h i s  wife had purchased and given him as  a Christmas present.  
The Supreme Court held the  manufacturer l i a b l e  and Traynor J. 
said:-  

"A manufacturer is s t r i c t l y  l i a b l e  i n  t o r t  when an 
a r t i c l e  he places on t h e  market, knowing t h a t  it i s  
t o  be used without inspec t ion  for  d e f e c t s ,  proves 
t o  have a defect  t h a t  causes injury t o  a human being ... 
t h e  l i a b i l i t y  is not  one governed by t h e  law of 
c o n t r a c t  warrant ies  b u t  by t h e  law of s t r i c t  
l i a b i l i t y  i n  t o r t . "  

52. In  subsequent decis ions i n  Cal i forn ia  persons o ther  
than t h e  a c t u a l  producer have been held s t r i c t l y  l i a b l e  f o r  
i n j u r i e s  caused by defect ive products,  including:- 

63 (a)  t h e  r e t a i l  seller 

(b) t h e  middleman who buys from t h e  producer 
64 and sells t o  t h e  r e t a i l e r  

6 5  (c)  t h e  person who s u p p l i e s  a product on h i r e  

(d) f inancing i n s t i t u t i o n s .  66 

62. 377 P.2d 897 (1963) Cal. 

63. Vandermark v. Ford Motor Co., 391 P.2A 1 6 8  ( 1 9 6 4 )  Cal. 

64 .  Canifax v. Hercules Powder Co., 237 Cal. App. 2d 4 4 ,  46 
Cal. Rptr. 552 (1965) C a l .  

65. Pr ice  v. S h e l l  O i l  Co., 466 P.2d 722 (1970) Cal. 

66. Connor v. Great Western Savings & Loan Association 
447  P.2d 609 (1969)  Cal. 
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53. The imposi t ion of s t r i c t  l i a b i l i t y  i n  t o r t  o r  d e l i c t  
on t h e  r e t a i l e r  was explained by Traynor C . J .  i n  Vandennark 
v. Ford63 i n  t h e  following way:- 

"Re ta i l e r s  l i k e  manufacturers a re  engaged i n  the  
business  of d i s t r i b u t i n g  goods t o  the  pub l i c .  They 
a re  an i n t e g r a l  p a r t  of t h e  overa l l  producing and 
marketing en te rp r i se  t h a t  should bear t h e  cos t  of 
i n j u r i e s  r e su l t i ng  from de fec t ive  products .  In  some 
cases ,  t h e  r e t a i l e r  may be t h e  only m e m b e r  of t h a t  
e n t e r p r i s e  reasonably ava i l ab le  t o  t h e  i n j u r e d  
p l a i n t i f f .  " 

By the  same reasoning s t r ic t  l i a b i l i t y  was l a t e r  extended t o  
the  o ther  m e m b e r s  of t he  "producing and marketing en terpr i se"  
mentioned i n  paragraph 52. The e f f e c t  of such an extension 
is  t o  give the  in ju red  person a wide range of persons t o  sue. 
One o r  some of t h e  members of t h e  "producing and marketing 
en terpr i se"  may be insolvent  o r  abroad o r  uninsured and the 
in ju red  person 's  chances of having h i s  claim s a t i s f i e d  a re  
increased a s  t h e  number of persons l i a b l e  t o  him is  increased. 

H i s  pos i t ion  i s  thus  improved by spreading t h e  burden of s t r i c t  
l i a b i l i t y  very widely. 

Channellinq 

54. Whilst t h e  in jured  consumer benef i t s  from having a 
wide range of persons s t r i c t l y  l i a b l e  t o  him, the o ther  consumers, 
who make up t h e  general  publ ic ,  s u f f e r .  The reason  fo r  t h i s  
i s  t h a t  each and every person i n  t h e  "producing and marketing 
en terpr i se"  has t o  insure  o r  indemnify himself aga ins t  t h i r d  
par ty  claims. The cos t  of providing insurance f o r  each i s  
thus  l i k e l y  t o  be g rea t e r  than t h e  cos t  of i n s u r i n g  one person 
alone. In  theory t h e  cos t  should remain the  same, as  there  
would be no inc rease  i n  the r i s k  aga ins t  which t h e  various 
persons would i n s u r e  and, i f  e f f e c t i v e  cover could  be provided 

f o r  a l l  persons i n  the  en te rp r i se  under a s i n g l e  pol icy,  t h e  

increase  might be s l i g h t .  I t  might be possible  t o  cover those  
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s i g n i f i c a n t l y  concerned i n  t h e  production by m e a n s  of a s i n g l e  
pol icy  taken o u t  i n  the  name of t h e  f i n a l  producer  but  it 
would not  be poss ib l e  t o  provide cover i n  such a policy f o r  
persons who were unknown t o  t h e  producer. I f ,  therefore ,  
s tr ict  l i a b i l i t y  i n  t o r t  o r  d e l i c t  were t o  be  imposed not on ly  
on producers bu t  a l s o  on r e t a i l e r s  and wholesalers  they would 
general ly  have t o  arrange t h e i r  own insurance cover. This 
would add t o  t h e  cos t  of t he  product  because although the 
var ious insurance po l i c i e s  would only cover t h e  one r i s k  t h e r e  
would be an inc rease  i n  the  premiums, i n  aggrega te ,  t o  take  
account of (a )  t h e  ex t r a  adminis t ra t ion  cos t s  and (b) more 

important, t h e  e x t r a  l i t i g a t i o n  c o s t s  t h a t  would be incurred 
i f  t h e  in ju red  person w e r e  a b l e  t o  br ing h i s  c l a im against  
four  o r  f i v e  persons i n  t h e  cha in  of d i s t r i b u t i o n  and product ion,  
ins tead  of aga ins t  j u s t  one. I f  l i a b i l i t y  w e r e  channelled t o  
a s ing le  person i n  the  e n t e r p r i s e ,  these add i t iona l  costs  
would be saved. This i s  the  "channelling" argument and f u r t h e r  
reference w i l l  be made t o  it l a t e r  i n  t h i s  paper .  67 

55. There a r e  severa l  examples of "channel l ing" i n  the  
present  law. Perhaps the most extreme example is  provided by 
t h e  Nuclear I n s t a l l a t i o n s  A c t  1 9 6 5  under which t h e  l icensee 
of a nuclear  s i t e  i s  s t r i c t l y  l i a b l e  for  i n j u r i e s  r e su l t i ng  
from a nuc lear  occurrence, up t o  a l i m i t  of E5,000,000. 
Section 1 2  of t h e  A c t ,  as  amended by the Nuclear I n s t a l l a t i o n s  

A c t  1 9 6 9 ,  provides  t h a t ,  wi th  c e r t a i n  except ions,  "no o the r  
l i a b i l i t y  s h a l l  be incurred by any person i n  r e spec t  of t h a t  
i n ju ry  o r  damage"; it a l so  provides  tha t  t h e  person s t r i c t l y  
l i a b l e  under t h e  A c t  should have no r igh t  to  an indemnity o r  

Lontribution from any o ther  person except where t h a t  other  
person has prev ious ly  agreed i n  wr i t ing  t o  i n c u r  l i a b i l i t y  

i n  respec t  of  t h a t  damage o r  has  caused the  damage "with 
i n t e n t  t o  cause in ju ry  o r  damage." Thus, i f  a nuclear 

occurrence a t  a l icensed  si te w e r e  caused hy a defec t  i n  a 

67. See paras .  6 2 ( c ) ,  70,74,75 and 1 2 6 ,  below. 
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product made and suppl ied t o  t h e  l icensee ,  s e c t i o n  1 2  would 
normally p ro tec t  t h e  producer aga ins t  proceedings by the  

in jured  person and a l so  aga ins t  proceedings by t h e  licensee 
f o r  an indemnity o r  contr ibut ion towards the  sum f o r  which 
the  l icensee  might be l i ab le .  A less extreme form of 
"channelling" is t o  be found i n  t h e  Carriage by A i r  A c t  1 9 6 1  

which channels l i a b i l i t y  f o r  i n j u r y  and damage r e s u l t i n g  from 
an a i r  crash on t o  t h e  "car r ie r" .  It is  less extreme i n  t h a t  
although s t a t u t o r y  l i a b i l i t y  is  channelled t o  one person, t h e  
c a r r i e r ,  it does no t  qua l i fy  t h e  r i g h t  of t he  carrier t o  claim 
an indemnity o r  cont r ibu t ion  from o the r s  and it does not 
prevent t he  in ju red  person from t ak ing  proceedings against  any 
person on whom l i a b i l i t y  may rest a t  common law, such as  the  

manufacturer of t h e  aeroplane. 

5 6 .  Under t h e  ex i s t ing  laws of England and of Scotland 
a producer who i s  l i a b l e  f o r  i n j u r i e s  caused by a defect  i n  h i s  
product may, i n  some circumstances, have a r i g h t  t o  claim an 
indemnity o r  a cont r ibu t ion  from o the r  par t ies .  For  example, 
i f  t h e  defec t  i n  t h e  f inished product  w e r e  t r a c e d  t o  a component 

t h a t  had been made by someone else, t h a t  o ther  person might 
be l i a b l e ,  by t h e  terms of the  con t r ac t  of supply,  t o  indemnify 

t h e  producer of t h e  f in i shed  product  against  t h e  in jured  

person 's  claim, o r  might be l i a b l e  t o  share t h e  loss with him 
i f  each w e r e  l i a b l e  t o  the  in ju red  person under t h e  law of 
t o r t  o r  d e l i c t . 6 8  
t h e  E.E.C. d r a f t  d i r ec t ive  adopt t h e  extreme form of  channel l ing 
t h a t  i s  t o  be found i n  the  Nuclear I n s t a l l a t i o n s  A c t s  1965 
and 1969 .  The producer of a de fec t ive  product i s  required by 

each t o  assume t h e  burden of s t r i c t  l i a b i l i t y  b u t  h i s  r i gh t  
t o  an indemnity o r  contr ibut ion from t h i r d  p a r t i e s  i s  unaffected;  
indeed it is ,  by t h e  Strasbourg d r a f t  convention, expressly 

Neither t he  Strasbourg d r a f t  convention nor  

68. Law Reform (Married Women and Tortfeasors)  A c t  1935, s .6 ;  
Law Reform (Miscellaneous Provis ions)  (Scot land)  Act 19 4 0  , 
s.3. 
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p r e ~ e r v e d . ~ '  
with t h i s  approach. 

W e  should l i k e  t o  know whether readers  agree 

57. Although t h e  Strasbourg d r a f t  convention and the E.E.C. 
d r a f t  d i r e c t i v e  each purport  t o  channel claims i n  respect of 
defec t ive  products t o  the producer,  r i gh t s  a g a i n s t  other 
persons a re  p r e ~ e r v e d . ~ '  
defec t ive  product would be enabled by each t o  c l a i m  damages 
from the  producer on the  b a s i s  of s t r i c t  l i a b i l i t y  as well  
a s  from the  r e t a i l e r  o r  hire-purchase company f o r  breach of  
contract .  Proponents of an extreme form of "channelling" 
might argue t h a t ,  as  a coro l la ry  t o  imposing s t r i c t  l i a b i l i t y  
on the  producer,  claims should no longer be made against  non- 
producers l a t e r  i n  the  chain of d i s t r ibu t ion ,  such as r e t a i l e r s  
an% hire-purchase companies, and t h a t  these persons should 
be released from t h e i r  cont rac tua l  l i a b i l i t y  f o r  defective 
products under t h e  present  law. 71 
t he  customer of a remedy under t h e  present law which is  
valuable t o  him f o r  a t  l e a s t  two reasons:- 

Thus t h e  injured purchaser of a 

This would mean depriving 

( a )  The r e t a i l e r  may sometimes be easier 
t o  f ind  and may be more l i ke ly  t o  s a t i s f y  

a judgment than t h e  producer, f o r  example, 
i f  t h e  producer lacks  f inanc ia l  means72 o r  
i s  protected by some upper l i m i t  of  damages. 

.- 

69. A!%. 9. 

70. Strasbourg d r a f t  convention, A r t . l l ;  E.E.C. dra f t  d i r e c t i v e  
ArfS. 4 and 8. 

71. See para. 2 1 ,  above. 

72. Cf. Fisher  v. Harrods Ltd.[1966] 1 Lloyd's Rep. 500. 
See para.  19, above. 

50 



(b) I f  t h e  customer has n o t  paid the  p r i c e  he 

may be able  t o  withhold t h e  money i n  p a r t  

s a t i s f a c t i o n  of a c la im f o r  damages aga ins t  
t h e  r e t a i l e r .  H e  would not be a b l e  t o  do 
t h i s  i f  h i s  remedy i n  damages lay a g a i n s t  the 
producer alone. 

W e  should be i n t e r e s t e d  t o  receive opinions on whether an 
imposit ion of s t r i c t  l i a b i l i t y  on producers, i f  desira$le  
a t  a l l ,  should involve a removal of l i a b i l i t y  from others.  
Other possible  schemes are  modified channelling which preserves 
e x i s t i n g  r i g h t s  and d u t i e s  and a t o t a l  r e j ec t ion  of channelling 
i n  favour of e n t e r p r i s e  l i a b i l i t y  on the  Ca l i fo rn ian  model. 

58. 
de fec t ive  products w e r e  t o  be imposed on anyone a t  a l l  it could 
take t h e  form of:- 

I f  a regime of s t r i c t  l i a b i l i t y  i n  t o r t  o r  d e l i c t  f o r  

(a )  t h e  imposition of s t r ic t  l i a b i l i t y  on producers, 
coupled with the  el iminat ion of t h e  l i a b i l i t y  
of o the r s :  o r  

(b) t h e  imposition of s t r ic t  l i a b i l i t y  on 
t h e  f i n a l  producer along w i t h  t h e  
r e t e n t i o n  of e x i s t i n g  forms of l i a b i l i t y  
on o t h e r s  (E.E.C. d r a f t  d i r e c t i v e ) ;  or 

(c )  t h e  imposition of s t r ic t  l i a b i l i t y  n o t  
only on t h e  producer of the  f in i shed  
product but a l s o  i n  some circumstances 
on producers of components, on importers  
( o r  ' f i r s t  d i s t r i b u t o r s ' 7 3 )  of fo re ign  
products and t o  a very l imited e x t e n t  

73. See paras.  61-62, below. 
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on r e t a i l e r s ,  a long with the r e t e n t i o n  of 
e x i s t i n g  forms of l i a b i l i t y  on o t h e r s  

(Strasbourg d r a f t  convention) ; o r  

(d)  t h e  imposition of  s t r i c t  l i a b i l i t y  on everyone 
i n  t h e  chain of production and d i s t r i b u t i o n  
( en te rp r i se  l i a b i l i t y ) .  

The f a c t  t h a t  w e  have chosen t h e s e  four models is  not t o  say  

t h a t  t he re  a r e  no o thers  o r  t h a t  o thers  might n o t  be invented. 
However, (a) and (d)  seem t o  r ep resen t  the extremes and (b) 
and (c) each o f f e r  intermediate  pos i t ions  t h a t  can command 
some support. The Strasbourg provis ions on t h e  question who 
should be l i a b l e  a r e  somewhat i n t r i c a t e  and need fur ther  
comment. 

59. The Strasbourg d r a f t  convention resembles the E.E.C. 

d r a f t  d i r e c t i v e  i n  t h a t  it channels strict l i a b i l i t y  t o  t h e  
producer74 without  prejudice t o  such other  remedies as  the  
in jured  person may already have aga ins t  t h e  producer and o t h e r s  
under e x i s t i n g  law.75 However, it goes f u r t h e r  than the E.E.C. 

d r a f t  d i r e c t i v e  i n  t h a t  it p laces  the  same burden of str ict  
l i a b i l i t y  on any person who p resen t s  a product a s  h i s  own by 
causing h i s  name, trademark or o the r  d i s t ingu i sh ing  fea ture  t o  
appear on it. 

60. Under t h e  Strasbourg d r a f t  convention t h e  s t r i c t  

l i a b i l i t y  of t h e  producer may be imposed i n  some circumstances 
on any person i n  t h e  chain of d i s t r ibu t ion ,  who has f a i l e d ,  
wi th in  a reasonable  t i m e ,  t o  d i s c l o s e  on r eques t  the i d e n t i t y  

of t he  producer o r  of the  person who suppl ied him with the  

76 

74. A r t .  3.1. 

75. A r t .  11. 

76. A r t .  3.2., and para. 46  of t h e  d r a f t  explanatory r epor t .  
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product. I7 
co-operate i n  channel l ing l i a b i l i t y  back t o  t h e  producer and 

thus  t o  s t rengthen  r a t h e r  than t o  d e t r a c t  from t h e  channelling 
pr inc ip le .  The device might be of p a r t i c u l a r  va lue  i: there  
w e r e  t o  be no l i a b i l i t y  on the  f i r s t  d i s t r i b u t o r  of a product 
wi th in  a p a r t i c u l a r  country o r  j u r i sd i c t ion .  

This  provis ion i s  intended t o  make t h e  non-producer 

78 

Importers 

61. Where a product i s  acquired d i r e c t l y  by a purchaser 
from a foreign manufacturer, without  t he  in t e rven t ion  of an 
intermediate  pa r ty  , t he re  may be a cont rac tua l  c l a i m .  79 
t he  r i g h t  of a c t i o n  rests on t o r t  o r  d e l i c t ,  an ac t ion  would 
l i e  aga ins t  t h e  fore ign  producer i n  an English or Scot t i sh  
cour t ,  i f  t he  t o r t  o r  d e l i c t  was committed wi th in  t h e  
j u r i s d i c t i o n  of t h a t  court .  8o 
on J u r i s d i c t i o n  and the  Reciprocal Enforcement of  C i v i l  and 
Commercial Judgments which has n o t  y e t  been acceded t o  by t h e  
United Kingdom, ac t ions  i n  t o r t  o r  d e l i c t  may be brought i n  
t h e  courts  of t h e  p lace  where t h e  "damaging event"  has occurred. 

Where 

Undes the  E.E.C. Convention 

81 

77. 

78. 

79. 

80. 

81. 

A r t .  3.3. 

See paras. 61-62,  below. 

Although t h e  foreign manufacturer may s t i p u l a t e  t h a t  t h e  
proper law of t h e  contract  should be the  l a w  of  h i s  country,  
t he  p ro tec t ion  afforded by t h e  Sale  of Goods A c t  1893, as 
amended by t h e  Supply of Goods (Implied T e r m s )  Act 19'3, 
cannot be excluded where t h e  proper law of t h e  contract 
would, bu t  f o r  t he  express s t i p u l a t i o n ,  be t h e  law of 
England o r  Scotland: Sale  of Goods Act 1893, s .55A.  

R.S.C. , 0.11; Law Reform ( Ju r i sd i c t ion  i n  D e l i c t )  (Scotland) 
A c t  1 9 7 1 ,  s.1. 

A r t .  5 ( 3 ) .  
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There is  a f u r t h e r  proposal i n  A r t i c l e  3 of t h e  Strasbourg 

d r a f t  convention t h a t  an importer  of a product  should be 

deemed t o  be a producer and t h u s  should incu r  t h e  same l i a b i l i t y  
as the  a c t u a l  producer. The theory  on which t h i s  proposal i s  
based recognises  t h a t  i n  some circumstances it may be 
inconvenient o r  d i f f i c u l t  t o  r a i s e  proceedings aga ins t  a 
fore ign  producer, o r  t o  ob ta in  s a t i s f a c t i o n  of  a judgment 
obtained aga ins t  him, and t h a t  t h e  injured person  should n o t  
have t o  cope wi th  such d i f f i c u l t i e s .  Nei ther  t h e  Strasbourg 
d r a f t  convention nor the  d r a f t  explanatory r e p o r t  annexed 
t h e r e t o  at tempts  t o  def ine what i s  meant by an importer; it 
appears t h a t  t h i s  taSk i s  t o  be l e f t  t o  t h e  n a t i o n a l  l e g i s l a t u r e  

62 .  I f  s t r i c t  l i a b i l i t y  i n  t o r t  o r  d e l i c t  were t o  be 
imposed on importers  - i n  t h e  terms proposed by the  Strasbourg 
d r a f t  convention - a number of problems could arise:- 

( a )  The term "importer" has been g iven  a 
v a r i e t y  of meanings i n  d i f f e r e n t  contexts ,  

which suggests t h a t  t he re  would be  dangers 

i n  using such terminology. It might  be 
b e t t e r  t o  impose l i a b i l i t y  on t h e  "first 
d i s t r i b u t o r " ,  t h a t  i s  t o  say t h e  person 
who f i r s t  put  t h e  product i n t o  c i r c u l a t i o n  

wi th in  the  country o r  j u r i s d i c t i o n  i n  which 
t h e  t o r t  o r  d e l i c t  arose. 

(b)  Should the  j u r i s d i c t i o n s  of t h e  cour t s  of 
England and Wales and of Scot land be t r ea t ed  a s  
s epa ra t e  o r  a s  one f o r  the purposes of such a 
provis ion? It might be sa id  t h a t  s ince  the 
d i s t r i b u t o r  i n  England of goods manufactured i n  
Scot land is  not  normally regarded as an importer ,  
and v ice  versa ,  t h e  provis ions should only 

opera te  where t h e  product is  manufactured 

abroad, t h a t  i s  t o  say outs ide t h e  United 
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Kingdom. On the o t h e r  hand i f ,  a s  it 
appears ,  t he  objec t  is t o  make it m o r e  
convenient and easy f o r  t h e  in jured  person 
t o  raise proceedings and t o  obtain 
s a t i s f a c t i o n  of any judgment by al lowing 
him t o  r a i s e  proceedings i n  h i s  own cour t s ,  
t h e r e  may be a case f o r  s e l ec t ing  as t h e  
person l i a b l e  the  f i r s t  d i s t r i b u t o r  i n  
t h a t  p a r t i c u l a r  law d i s t r i c t .  

(c) It would be contrary t o  t h e  "channelling" 
p r i n c i p l e  t o  impose s t r i c t  l i a b i l i t y  on t h e  

f i r s t  d i s t r i b u t o r  of  a defect ive product  
where t h e  in jured  person could without  great  
d i f f i c u l t y  obtain r ed res s  from t h e  fore ign  
producer. For example, a judgment obtained 
aga ins t  a foreign producer may be enforced 
aga ins t  a s se t s  which t h e  producer has  
wi th in  t h e  j u r i s d i c t i o n  of the cour t  of  
judgment. I f  t he re fo re  an American producer, 
with a s s e t s  i n  London, w e r e  t o  expor t  a 
de fec t ive  product from America t o  England 
where it caused an acc ident ,  t he  i n j u r e d  
person would be ab le  t o  sue the American 
producer i n  England and obtain the  s a t i s f a c t i o n  

of h i s  judgment i n  England. Furthermore, 
arrangements f o r  t h e  rec iproca l  enforcement 
of judgments outs ide  t h e  E.E.C. have been 
made by t r e a t y  and by s t a t u t e .  82 

82. See Orders i n  Council made under the  Administration of 
J u s t i c e  A c t  1 9 2 0 ,  ss.13-14, such a s  Hong Kong, S.R. & 0. 
1 9 2 2  N ~ .  353, and the  provis ions  of the Foreign 
Judgments (Reciprocal Enforcement) Act 1933. 
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Y e t  the Strasbourg d r a f t  convention seems 
t o  contemplate t h a t  t he re  should be a 
primary l i a b i l i t y  on the  importer, o r  f i r s t  
d i s t r i b u t o r ,  of a foreign product even where 
t h e  injured person can obtain r e d r e s s  from 
t h e  foreign producer without g r e a t  d i f f i c u l t y  
It  may be argued t h a t  t h i s  is  undesirable  as  
t h e  f i r s t  d i s t r i b u t o r ' s  costs  of providing 
aga ins t  claims i n  respec t  of f o r e i g n  
products  may be added t o  the p r i c e  of the 
product even where the  injured person 
has  a s a t i s f a c t o r y  remedy aga ins t  t h e  
producer himself. 

(d)  When the  United Kingdom accedes t o  the  
E.E.C. Convention on J u r i s d i c t i o n  and the  
Reciprocal Enforcement of C i v i l  and 
Commercial Judgments, judgments obtained 
i n  England and Wales o r  i n  Scot land w i l l  
be enforceable aga ins t  producers i n  other 
member countr ies  wi th in  the E.E.C. I t  

might then be argued t h a t  t he  ob l iga t ion  
on the  f i r s t  d i s t r i b u t o r  of a fo re ign  
product should only apply t o  products  made 
outs ide  the  E.E.C. 

(e) Should such a d i s t r i b u t o r ' s  l i a b i l i t y  continue 

a f t e r  t he  product has  l e f t  t he  country or  
j u r i s d i c t i o n  i n  which it has been d i s t r ibu ted ,  
o r  should l i a b i l i t y  cease a s  soon a s  the 
product i s  removed from tha t  country o r  
j u r i sd i c t ion?  I f  t h e  l a t t e r  s o l u t i o n  
w e r e  p refer red ,  t h e  f i r s t  d i s t r i b u t o r  i n  
t h e  next country o r  j u r i sd i c t ion  would incur 
l i a b i l i t y ,  assuming t h a t  a s i m i l a r  r u l e  

p reva i led  there .  

56 



(f) Should there be s p e c i a l  ru les  t o  cater fo r  
t h e  s i t u a t i o n  where the country o r  j u r i s d i c t i o n  
i n  which the  imported product is f i n a l l y  

purchased by a consumer, i s  not  t h e  country 
o r  j u r i s d i c t i o n  i n  which the i n j u r y  occurs? 
It may be, f o r  example, t h a t ,  wh i l e  on 
hol iday  i n  Switzer land,  a person hab i tua l ly  
r e s i d e n t  i n  the  United Kingdom buys a 
product  which is  n o t  of S w i s s  o r i g i n  and 
b r ings  it home t o  t h e  United Kingdom. There 
a t h i r d  par ty  s u s t a i n s  in jury  i n  consequence 
of a defec t  i n  t h e  product. N o  s p e c i a l  
problems would appear  t o  a r i s e  i f  t h e  
product  was o r i g i n a l l y  manufactured i n  the 

United Kingdom. Problems, however, would 
arise where t h e  product  was manufactured 
i n  a t h i r d  country. It may be suggested,  
t he re fo re ,  t o  m e e t  t h i s  case, t h a t  t h e  
d e f i n i t i o n  of " d i s t r i b u t o r "  should contain 
no i n t r i n s i c  t e r r i t o r i a l  l imi t a t ion .  I t  

i s  t r u e  t h a t  t he  United Kingdom could  not 

e f f e c t i v e l y  l e g i s l a t e  i n  the case  envisaged 
above t o  impose l i a b i l i t y  upon t h e  Swiss 
d i s t r i b u t o r  of t h e  product. I f ,  however, 
t h e  country of purchase had been a member 
s t a t e  of the European Communities, say 

France, the in ju red  t h i r d  par ty  would be 
e n t i t l e d  t o  sue t h e  French d i s t r i b u t o r  
under Ar t i c l e  5 ( 3 )  of the  E.E.C. Convention 
on Ju r i sd i c t ion  and the  Reciprocal Enforcement 
of  C i v i l  and Commercial Judgments when it 
i s  acceded t o  by t h e  United Kingdom and any 
ensuing judgment would be enforceable  

aga ins t  the  d i s t r i b u t o r  i n  France. 
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(9) Should there  be a s p e c i a l  ru l e  where a person 
s u s t a i n s  in jury  i n  a country o r  j u r i s d i c t i o n  
i n  which he himself i s  not  hab i tua l ly  
r e s iden t?  For example, a French v i s i t o r  t o  
Scot land might b r ing  a defect ive a r t i c l e  with 
him which had been imported i n t o  France, and 
might sus t a in  i n j u r y  i n  Scotland. Perhaps 
t h e  problems r a i s e d  here  and i n  t h e  preceding 
subparagraph a r e  b e s t  resolved by in t e rna t iona l  

agreement: w e  tend t o  think t h a t  a spec ia l  
r u l e  should not  be c rea ted  merely i n  the  context 
of products l i a b i l i t y .  

W e  should welcome views on whether there  should be  some kind 
of add i t iona l  l i a b i l i t y  on t h e  f i r s t  d i s t r i b u t o r  of foreign 
products ,  and i f  so,  what scope it should have. None of t h e  
f ea tu res  of t h e  Strasbourg d r a f t  convention mentioned i n  

paragraphs 59 t o  6 2  a re  t o  be found i n  the  E.E.C. d r a f t  
d i r ec t ive .  W e  should l i k e  t o  know what readers  think of them. 

HOW SHOULD "DEFECT" BE DEFINED? 

6 3 .  For t h e  purposes of s t r i c t  l i a b i l i t y  for personal i n j u r i e s  
a product may be s a i d  t o  be de fec t ive  i f  it i s  dangerous o r  
unsafe i n  t h e  hands of the  reasonable  man. The danger o r  l ack  
of s a fe ty  may de r ive  from a d e f e c t  i n  the manufacture or  i n  
t h e  design of t h e  a r t i c l e  produced. It may on t h e  other hand 
der ive  from a de fec t  i n  t h e  i n s t r u c t i o n s  o r  warnings with 
which the  product  i s  o r  ought t o  be  accompanied when made 
ava i l ab le  t o  t h e  publ ic .  Although the  Restatement (Second) o f  

Tor t s  r e f e r s  i n  sec t ion  402A t o  products " i n  a defec t ive  
condi t ion unreasonably dangerous.. the  Supreme Court of t h e  
S t a t e  of Ca l i fo rn ia  has r e j e c t e d  t h e  words "unreasonably dangqrou 

8 3 .  See para .  5 0 ,  above. 
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a s  requi r ing  the in ju red  person t o  shoulder an add i t iona l  

burden of proof t h a t  had no p lace  i n  a t o r t  of s t r i c t  l i a b i l i t y .  
It is provided by A r t i c l e  2Cc) of t h e  Strasbourg d r a f t  

convention t h a t  " a  product has a ' de fec t '  when it does not 
provide the  s a f e t y  which a person is e n t i t l e d  t o  expect ,  having 
regard t o  a l l  t h e  circumstances inc luding  the  presenta t ion  

of t h e  product." 
"an a r t i c l e  s h a l l  be deemed t o  be  defec t ive  i f  it is unf i t  
f o r  t h e  use f o r  which it i s  intended by the producer" which 
may i n  ce r t a in  circumstances be wider  than i s  necessary for  
t he  purpose of providing f o r  t he  consumer's s a f e t y ;  the 
in t en t ion  appears t o  be t o  give t h e  consumer a remedy i n  r e spec t  
of s a f e  but  shoddy goods. 
f o r  t he  rest of t h e  P a r t  on personal  i n j u r i e s  w e  w i l l  take a 

"defect"  a s  being something which makes the product  unsafe o r  
dangerous i n  t h e  hands of the  reasonable  man. 

84 

The E.E.C. d r a f t  d i r ec t ive  provides85 tha t  

W e  w i l l  r e tu rn  t o  t h i s  l a t e r a 6  but  

87 

TO WHAT PRODUCTS SHOULD STRICT LIABILITY APPLY? 

64 .  When i s  a product not  a product? Both t h e  Strasbourg 
d r a f t  convention and the  E.E.C. d r a f t  d i r ec t ive  t rea t  the  
product ' s  l i f e  a s  s t a r t i n g  when it i s  put  i n t o  c i r c u l a t i o n  by 

i t s  producer. Nei ther  the  d r a f t  convention nor t h e  d ra f t  
d i r e c t i v e  provide f o r  i n j u r i e s  sus t a ined  before t h e  product i s  

84. Cronin v. J .B.E.  Olson Corp. 501 P.2d 1153 (1972) C d .  

85. In  A r t .  3. 

86. In  paras. 100-108, below. 

87. C f .  Walker v. Bletchley F l e t t o n s  Ltd. [1937] 1 A l l  E.R. 170, 
175 per du Parcq a . :  
danqerous i f  it i s  a poss ib le  cause of i n j u r y  t o  anybody 

I f . .  . a piece of machinery i s  

ac t ing  i n  a way i n  which a human being may be  reasonably 
expected t o  act  i n  circumstances which may be reasonably 
expected t o  occur"; s l i g h t l y  modified by Lord Reid i n  
John Summers & Sons Ltd. v. Frost [19551 A.C. 740, 
765-766. 
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put  i n t o  c i r c u l a t i o n ,  f o r  example on the  explosion of a product  

i n  the course of production i n  the factory.  T h i s  seems s e n s i b l e  
The du t i e s  of s a f e t y  t h a t  employers and f ac to ry  owners owe 

t o  people employed i n  the  processes  of product ion a re  a l ready 
provided f o r  i n  a comprehensive way by common law and by 
s t a t u t e  and w e  therefore  propose t o  confine o u r  a t ten t ion  t o  
products which have been put  i n t o  c i r cu la t ion ,  t h a t  i s  t o  say  
products which have l e f t  t he  possession of t h e  producer. The 
Strasbourg d r a f t  convention provides  t h a t  a "product" i n d i c a t e s  
I@. . .  a l l  movables, na tu ra l  o r  i n d u s t r i a l ,  whether raw or  
manufactured, even though incorporated i n t o  another  movable o r  
i n t o  an immovable"88 and the  E.E.C. d r a f t  d i r e c t i v e  seems t o  
apply t o  "an a r t i c l e  manufactured by i n d u s t r i a l  methods o r  . . . 
an a g r i c u l t u r a l  product". 89 

t h a t  a r e  movable a r e  c l ea r ly  wi th in  e i t h e r  d e f i n i t i o n  and 
these  a re  t h e  kinds of products with which those  who advocate 
str ict  l i a b i l i t y  a re  p a r t i c u l a r l y  concerned. There a re  however 
some ca tegor ies  of product t h a t  need spec ia l  considerat ion 
and w e  have s e l e c t e d  the f i v e  which cover t h e  a reas  i n  which 
producers might be hardest  h i t  by the  imposi t ion of s t r ic t  
l i a b i l i t y .  To t ake  some examples, ca tas t rophic  consequences 
might r e s u l t  from the  use of pharmaceuticals, na tu ra l  products  
( including human blood) ,  nuc lear  mater ia l s  and so on, due t o  a 

defec t  i n  t h e  product fo r  which t h e  producer might be held 
s t r i c t l y  l i a b l e ,  while l a rge  mul t ip le  claims could a r i s e  from 
a i r c r a f t ,  shipping,  o i l - r ig ,  road and r a i l  acc idents  caused 
by a defec t  i n  a f in i shed  product  o r  i n  one of i t s  components. 

In  these  a reas ,  o r  some of them., t he  cost  of insur ing  aga ins t  
t h e  consequences of a ca tas t rophe  might be so high t h a t  t h e  
producer who wished t o  develop a new product might form a s m a l l  
and expendable company a s  t h e  nominal producer so tha t  i f ,  
desp i t e  t he  exercise of rsasonable  care ,  t he  product had a 
defec t  t h a t  caused a ca tas t rophe ,  the  claims would a l l  be 
d i r ec t ed  a t  t h e  small and expendable company. This p o s s i b i l i t y  

Factory-made f i n i s h e d  products 

- 
88. A r t .  2 ( a ) .  

89. A r t .  1. 
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must be borne i n  mind. Special  systems have been provided, 
usua l ly  by i n t e r n a t i o n a l  agreement, f o r  some of t h e  areas 
where the  r i s k  of mul t ip le  claims i s  very g rea t  and w e  s h a l l  
adver t  t o  some of these  when examining the f i v e  ca tegor ies  
of product f o r  which spec ia l  p rovis ion  might be made. The 
s p e c i a l  provis ion might take t h e  form of a complete exclusion 
from s t r i c t  l i a b i l i t y ,  maximum l i m i t s  on the  e x t e n t  of 
l i a b i l i t y ,  guarantee funds of d i f f e r e n t  kinds o r  except ional  
methods of channel l ing.  The f i v e  categories  are:- 

Immovables 

Natura l  products 

Pharmaceuticals 

Components 

Products  used wi th in  a rggime t h a t  channels 
l i a b i l i t y  f o r  i n j u r y  caused by t h e  defec t ive  
product  t o  someone o t h e r  than t h e  producer. 

(a) Immovables 

65. An "immovable" i s  usua l ly  taken t o  mean something t h a t  

i s  so  securely f ixed  t o  the  land a s  t o  be p a r t  of it. Objects 
t h a t  rest by t h e i r  own weight a r e  regarded a s  movable, as  a r e  
ob jec t s  which are at tached t o  t h e  land by a temporary connection. 
The dividing l i n e  i s  not  an easy one t o  draw i n  p a r t i c u l a r  c a s e s  
such a s  l i f t s ,  cranes,  o i l - r i g s  o r  swing-bridges. Moreover a 
product such a s  a br ick  may s ta r t  o f f  as  a movable, become 
immovable when used i n  a bu i ld ing  and become movable again when 

t h e  bui ld ing  i s  demolished. There a re  d i f f i c u l t i e s  i n  applying 
a re'gime of s t r i c t  l i a b i l i t y  f o r  defec t ive  products  t o  bu i ld ings ,  
t h e  most important being t h a t  of  ident i fy ing  t h e  "producer". 

Should it be t h e  a r c h i t e c t ,  o r  t h e  main con t r ac to r ,  o r  each and 
every person working i n  the  cons t ruc t ion ,  i nc lud ing  a rch i t ec t  
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I main cont rac tor  and subcontractors?  Another problem, r e l a t e d  
t o  the  f i r s t ,  would be the  burden of insur ing  aga ins t  de fec t s  
i n  bui ldings i f  t h e  producer - f o r  example t h e  main con t r ac to r  - 
had t o  maintain adequate cover aga ins t  claims a r i s i n g  out  of  
defec ts  a t  any t i m e  during t h e  l i f e  of t he  bui ld ing .  The 
Law Commission reported on c i v i l  l i a b i l i t y  for  defect ive 
premises i n  England i n  197og0 and considered these  and related 
problems; as a r e s u l t  of t h e i r  recommendations the Defect ive 
Premises A c t  1 9 7 2  was passed. The pos i t ion  i n  Scotland, on 
the o ther  hand, i s  regulated by common law. I n  t h i s  paper w e  
a r e  only concerned with products  t h a t  a r e  movable a s  produced. 
L i a b i l i t y  f o r  a movable product may, by the  Strasbourg convent io  
continue even a f t e r  the product has been incorporated i n t o  an 
inanovable one. Readers may however f e e l  t h a t  s t r i c t  l i a b i l i t y  

f o r  a product should cease once t h e  product has  become immovable 
W e  s h a l l  consider  l a t e r  whether components should  be excluded 
from any scheme of s t r ic t  l i a b i l i t y  t h a t  may be  introduced i n  
respec t  of de fec t ive  products. I f  s t r i c t  l i a b i l i t y  were n o t  
t o  be imposed on the  producer who supplied b rakes  t o  a c a r  

manufacturer, i t  ought, presumably, not t o  be  imposed on t h e  
producer who suppl ied t i l e s  t o  a bui lder .  Comments would be  

welcomed. 

(b ) Natura l  products 

66. Agr i cu l tu ra l  products a r e  t r ea t ed  i n  t h e  Strasbourg 
d r a f t  convention and i n  the  E.E.C. d r a f t  d i r e c t i v e  i n  the same 
way as  i n d u s t r i a l  products. I f  t h e  primary a i m  i s  t o  provide 
b e t t e r  p ro t ec t ion  f o r  the  consumer then t h e r e  is  some log ic  
i n  t h i s ,  although the  problem of de f in i t i on  may be formidable. 
It may be, however, t h a t  c e r t a i n  produce and mater ia l s  which 
might f a l l  i n t o  t h i s  category, such as  f i s h  and some 
a g r i c u l t u r a l  and h o r t i c u l t u r a l  produce, c a l l  f o r  special  
treatment. It i s  a c h a r a c t e r i s t i c  of these k inds  of n a t u r a l  
products t h a t  they soon d e t e r i o r a t e  from t h e  s t a t e  i n  which 

90. Law Com. N o .  40 .  
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they a r e  f i t  f o r  human consumption i n t o  a s t a t e  i n  which they 
a r e  u n f i t  and, i n  a sense, "defect ive".  They are t r ea t ed ,  
c a r r i e d  and s t o r e d  by many people who are  ou t s ide  t h e  cont ro l  
of t h e  o r i g i n a l  producer before  they  reach t h e  u l t imate  
consumer. It would, i n  some cases, be almost impossible t o  
say  a t  what s t a g e  t h e  product became defect ive.  The o r ig ina l  
producer might f i n d  claims i n  r e spec t  of pe r i shab le  goods hard  
t o  resist, i f  s t r i c t  l i a b i l i t y  w e r e  t o  apply t o  a l l  na tura l  
products ,  p a r t i c u l a r l y  i f  he had t h e  burden of proving tha t  
t h e  product d i d  no t  become de fec t ive  u n t i l  a f t e r  it had l e f t  

h i s  control.91 
than  usual  p o t e n t i a l i t y  fo r  ca tas t rophe  and m u l t i p l e  claims 
i f  t h e  producer w e r e  t o  be l iable even where he had taken 
reasonable care. For example, c rops  of ce rea l s  o r  vegetables 
might be contaminated by lead i n  t h e  s o i l ,  o r  f i s h  might be 
a f f ec t ed  by mercury i n  the  water ,  wi th  d i sa s t rous  consequences, 
involving l a rge  mul t ip l e  claims. Organic f e r t i l i s e r s ,  such a s  
bone meal, mrght ca r ry  anthrax wi th  s imi la r  consequences. 
Products such as tobacco, a l coho l i c  drinks and c e r t a i n  drugs, 

w h i c h  might be c l a s s i f i e d  a s  " n a t u r a l  products" unless  t h a t  
phrase w e r e  narrowly defined, might involve inhe ren t  dangers 

which could g ive  rise t o  claims on a large sca l e .  Readers may 
be ab le  t o  th ink  df o ther  kinds of products t h a t  may requi re  

except ional  t reatment .  Perhaps l ives tock  should be excluded 
a l toge ther  from t h e  de f in i t i on  of product. Perhaps human 
blood o r  organs should a l so  be excluded, although a case could 
be made f o r  imposing s t r i c t  l i a b i l i t y  on, f o r  example, a 
hosp i t a l  f o r  i n j u r i e s  caused t o  t h e  ul t imate  r e c i p i e n t  by a 
d isease  o r  def ic iency  i n  the  blood o r  organ of which the 
hosp i t a l  was unaware. Comments a r e  invi ted.  

Furthermore t h e r e  may, i n  such cases, be more 

91 .  See para. 82 ,  below. 
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( C )  Pharmaceuticals 

67. It i s  sometimes suggested t h a t  pharmaceuticals, 
p a r t i c u l a r l y  a t  the  development s tage ,  should b e  t rea ted  a s  
a spec ia l  case. On t h i s  w e  would apprec ia te  comment, 
p a r t i c u l a r l y  from those f a m i l i a r  with the  processes ,  r i s k s  

and cos t s  involved. I t  i s  a ma t t e r  t o  which w e  s h a l l  r e t u r n  
when consider ing spec ia l  defences. 92  

raj Components 

68. The producer of t h e  f i n a l  product may incorporate  
i n t o  i t s  s t r u c t u r e  component p a r t s  o r  elements t h a t  have been 

suppl ied t o  him by other  producers. For example:- 

X produces a new drug t h a t  i s  a mixture 
of o ther  drugs, one of which w a s  produced 
and suppl ied by Y. Due t o  a dangerous 
property i n  t h e  drug produced by Y the  
mixture  produced by X causes Z t o  be 
in jured ;  

Y produces contaminated groundnuts and 
sells  them t o  X who uses them t o  make 
food which poisons 2; 

93 

X produces a car i n  which he has  incorporated 
a braking system produced and suppl ied  by 

Y. The brakes are defect ive and 2, a 
pedes t r ian  , i s  in jured .  

69 .  On t h e  present  s t a t e  of  t h e  law Z would i n  each c a s e  
be e n t i t l e d  t o  recover damages from Y i f  he could prove a 

92.  See para. 77, below. 

93. Cf. Hardwick G a m e  Farm case [1969] 2 A.C. 31. 
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f a i l u r e  on h i s  p a r t  t o  take reasonable  care  b u t  would not 
recover damages from X if the  d e f e c t  i n  the  component was 
no t  reasonably discoverable  by him. I f  s t r ic t  l i a b i l i t y  
w e r e  t o  be imposed on the  f i n a l  producer, X ,  should it be 
imposed on Y, t h e  producer of t h e  defect ive component as  we l l ?  
The Strasbourg d r a f t  convention answers the  ques t ion  
af f i nna t ive ly  and providesg4 t h a t  t h e  producer o f  a defec t ive  
component may sometimes be l i a b l e  j o i n t l y  wi th  t h e  producer 
of t he  f in i shed  product i n t o  which the  component has been 
incorporated. There a re ,  however, two poss ib le  object ions 
t o  such an extension of s t r ic t  l i a b i l i t y .  

70. The f irst  object ion i s  t h a t  it runs cont ra ry  t o  the  
p r inc ip l e  of "channelling" a s  it means adding unnecessar i ly  t o  
t h e  number of persons who must i n s u r e  aga ins t  s t r i c t  l i a b i l i t y  
c l a i m s .  This s e e m s  t o  have been t h e  policy reason  behind 
the major i ty  dec is ion  of t he  Court  of Appeals of N e w  York i n  
Goldberg v. Kollsman Instrument  cor^.^^ It w a s  t he re  held by 
the major i ty  of  judges t h a t  t h e  producers of an a i r c r a f t  t h a t  
crashed w e r e  s t r i c t l y  l i a b l e  i n  t o r t  t o  a passenger  but t h a t  
the case aga ins t  t h e  producers of t h e  defec t ive  altimeter should  
be  dismissed. Desmond C.J .  r e f e r r e d  t o  the  dec i s ion  i n  the  

power-drill caseg6 and said:- 

"The Ca l i fo rn ia  court  s a i d  t h a t  the  purpose of 
such a holding i s  t o  see t o  it t h a t  t h e  costs of 
i n j u r i e s  r e su l t i ng  from defec t ive  products  a re  
borne by t h e  manufacturers who put t h e  products 
on t h e  market r a the r  than  by injured persons who 
a r e  powerless t o  p r o t e c t  themselves and t h a t  
i m p l i c i t  i n  pu t t ing  such a r t i c l e s  on t h e  market 
a r e  representa t ions  t h a t  they w i l l  s a f e l y  do the 

94 .  I n  A r t s .  2 ( b l  and 3.4. 

95. 1 9 1  N.E.2d 81 (1963) New York. 

96. Greenman v. Yuba Power Products  Inc. 377 P.2d 897 (1963) 
Cal. para .  51, above. 
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job f o r  which they w e r e  b u i l t .  However, 
f o r  t h e  present  a t  least w e  do not t h i n k  
it necessary so t o  extend t h i s  r u l e  as t o  
hold l i a b l e  the  manufacturer (defendant 
Rollsman) of a component pa r t .  Adequate 
p ro tec t ion  i s  provided f o r  the  passengers  
by c a s t i n g  i n  l i a b i l i t y  t h e  a i rp lane  
manufacturer which pu t  i n t o  the  market t h e  
completed a i r c r a f t .  " 

97 It should be noted t h a t  t he  d i s sen t ing  opinion of  th ree  judges 
was t h a t  ". . . any claim i n  r e spec t  of an a i r p l a n e  accident  t h a t  
is grounded i n  s t r ic t  e n t e r p r i s e  l i a b i l i t y  should  be f ixed  on 
t h e  a i r l i n e  o r  none a t  a l l . "  

71. The second object ion i s  t h a t  the d e f i n i t i o n  of 
"defect ive" i s  e a s i e r  t o  express  i n  terms of t h e  f i n a l  product .  
So f a r  a s  t h e  component i s  concerned the ques t ion  of whether 

it is  de fec t ive  w i l l  depend n o t  only on t h e  use  t o  which it is 
put  by the  reasonable  consumer bu t  on the  use  t o  which it is  
put  by the  manufacturer of t h e  f i n a l  product. The d i f f i c u l t y  
t h a t  t h i s  may lead  t o  i s  i l l u s t r a t e d  by t h e  f a c t s  of Harbut t ' s  
'T l a s t i c ine"  Ltd. v. Wayne Tank and Pump Co .  L t d .  9 8  

The defendants designed and i n s t a l l e d  equipment 
i n  t h e  p l a i n t i f f s '  f ac to ry  fo r  s t o r i n g  heavy wax 
t h a t  had t o  be l i q u i f i e d  under hea t  f o r  the p l a i n t i f f s '  
manufacturing process. 
f o r  t h e  pipes  which turned  out t o  be unsuitable. 
The p l a s t i c  pipes melted and f r ac tu red  and there  
was a f i r e  t h a t  caused about E150,OOO worth of 
damage. The defendants w e r e  held l i a b l e  fo r  
breach of contract  a l though they w e r e  n o t  the 
producers of the pipe. 

They used p l a s t i c  mater ia l  

72. The producers of t he  p ip ing  were no t  sued. Should 

t-hey be he l a  s t r i c t l y  l i a b l e  f o r  t he  f i r e  a l though they could 
not  reasonably have foreseen t h a t  the  piping would be used ' 

97. Burke, Van Voorhis and Sc i l epp i  JJ. 

9 8 .  [1970] 1 Q.B. 447.  
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i n  such an i n s t a l l a t i o n ?  I f  t h e  answer t o  t h i s  is  " Y e s "  

then it means p u t t i n g  a heavier  burden on t h e  manufacturer of  
t h e  rudimentary component than on t h e  maker of  t h e  f i n a l  
product, s ince  he w i l l  have t o  in su re  against  a wider range 
of r i sks .  The more bas ic  t h e  component (such as the  nut and 
b o l t )  the  g r e a t e r  t h e  range of dangers and t h e  higher  the 
insurance premium, both i n  absolu te  terms and i n  r e l a t ion  t o  
t h e  value of t h e  product. I t  would mean t h a t  component 
manufacturers would e i t h e r  have t o  r a i s e  t h e  p r i c e  of t h e i r  
products ,  perhaps t o  an uneconomic leve l ,  t o  provide fo r  a 

wide range of s u b s t a n t i a l  claims o r  else run t h e  r i s k  of be ing  
uninsured and f ac ing  a claim t h a t  might put  them out  of 
business. The Strasbourg d r a f t  convention seeks  to m e e t  t h e  
d i f f i c u l t y  by providing i n  A r t i c l e  3 . 4  t h a t  it should be a 
defence f o r  t h e  maker of t he  de fec t ive  component t o  prove t h a t  
t h e  defec t  r e s u l t e d  from the  des ign  o r  s p e c i f i c a t i o n  required 
by t h e  makers of t h e  product i n t o  which the  component was 
incorporated. 

73.  The E.E.C. d r a f t  d i r e c t i v e  d i f f e r s  from t h e  Strasbourg 

d r a f t  convention on t h i s  po in t  and only imposes s t r i c t  l i a b i l i t y  
f o r  defec ts  on t h e  person by whom t h e  a r t i c l e  is  produced and 
marketed i n  t h e  form i n  which it i s  intended t o  be  used, 

so t h a t  t he  supp l i e r s  of "semi-f in i shed  and intermediate"  
products a r e  excluded. 
a t  a l l  a choice would have t o  be made between confining it t o  
t h e  producer of t h e  f i n a l  product ,  a s  provided by the E.E.C. 

d r a f t  d i r e c t i v e ,  and extending it t o  producers of  defect ive 
components, a s  provided by the  Strasbourg d r a f t  convention. 

99 

100 

I f  s t r i c t  l i a b i l i t y  w e r e  t o  be in t roduced  

99. A r t .  2 .  

100. These words a re  taken from t h e  explanatory notes r e l evan t  
t o  A r t .  2 .  
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(e) 
f o r  i n ju ry  caused by the  de fec t ive  product t o  someone o the r  
than the  producer 

Products  used within a re'gime t h a t  channels l i a b i l i t y  

74. 
t h e  Nuclear I n s t a l l a t i o n s  A c t  1965 i s  t o  channel  l i a b i l i t y  
f o r  t he  consequences of a nuc lea r  occurrence t o  the  l i censee  
of t he  nuc lear  s i te ,  t o  t h e  exclusion of o the r s .  The producer  
of  a de fec t ive  product t h a t  causes  a nuclear  occurrence i s  t h u s  

exempted from l i a b i l i t y  under t h e  A c t  o r  a t  common law. It  
would seem cont rary  t o  the  po l i cy  of the Nuclear  I n s t a l l a t i o n s  
A c t  1965 t o  impose add i t iona l  l i a b i l i t y  on a producer, i n  respec 
of claims f o r  which he cannot be l i a b l e  under t h e  present  
l a w  even where he has caused t h e  nuclear occurrence by a 
f a i l u r e  t o  t a k e  reasonable care. The Strasbourg d r a f t  conventic 

does not  apply t o  nuclear damage,lo2 but t h e  E.E.C. d r a f t  
d i r e c t i v e  i s  s i l e n t  on the  po in t .  

A s  w e  mentioned earlier,101 the gene ra l  e f f e c t  of 

75 * Separa te  considerat ion should a l so  be  given t o  t h e  
l i a b i l i t y  of persons who produce a i r c r a f t ,  s h i p s  and o the r  
means of  pub l i c  t ranspor t .  The Carriage by A i r  Act 1 9 6 1  p l a c e s  
l i a b i l i t y  f o r  death o r  i n j u r y  r e su l t i ng  from an a i r  crash on 
t h e  c a r r i e r  un less  he can prove ' I . . .  t h a t  he and h i s  s e rvan t s  
o r  agents have taken a l l  necessary s teps  t o  avoid the  damage 

o r  t h a t  it was impossible f o r  him o r  them t o  t a k e  such 
measures. '''03 
i n  t he  case of shipping acc idents  but  t he  shipowner's l i a b i l i t y  
i s ,  i n  some circumstances, l i m i t e d  by s t a t u t e .  lo4 

There i s  no sys temat ic  channel l ing  of l i a b i l i t y  

There a r e  

101. In  para .  55, above. 

102 .  A r t .  9 (b) . 
103. A r t .  20,  Warsaw Convention, as  amended. 

104 .  Merchant Shipping A c t  1894, ss.503, 504;  Carriage of 
Goods by Sea A c t  1 9 2 4 ,  Sched. , A r t .  I V .  
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no systems of channel l ing i n  f o r c e  t h a t  apply t o  t h e  car r iage  
of persons on land , lo5  although it  may be argued t h a t  there  
should be. Those who produce a i r c r a f t ,  ships ,  t r a i n s  and 
o the r  means of pub l i c  t ranspor t  have a duty a t  comon law t o  
use  reasonable c a r e  i n  t h e i r  designs and manufacturing processes  

but  a r e  not  otherwise l i a b l e  f o r  accidents  involv ing  t h e i r  
product. It may be sa id  t h a t  i n j u r e d  passengers ought t o  be 
provided with add i t iona l  r i g h t s  of redress ,  bu t  t h e  imposition 
o f  s t r i c t  l i a b i l i t y  on the  producer of the  a i r c r a f t ,  sh ip  o r  
t r a i n  is not  t h e  only, nor necessa r i ly  the b e s t ,  course. It 

might be more convenient and, f o r  t h e  purposes of insurance, 
cheaper t o  channel s t r ic t  l i a b i l i t y  f o r  the consequences of an 
accident  t o  t h e  c a r r i e r  o r  opera tor .  Comments a r e  inv i ted  
on these  problems and on any o t h e r  c l a s s  of product  .that w e  
have not  mentioned s p e c i f i c a l l y  b u t  which seems t o  meri t  
exclusion from a rggime of s tr ict  l i a b i l i t y  on producers. 

WHO SHOULD BE ENTITLED TO SUE? 

76. In  t h e  contex t  of personal  in jury  claims t h e  question 
who should be e n t i t l e d  t o  sue i s  probably t h e  easiest t o  answer. 
It is suggested t h a t  any in jured  person, whether h e  be the u s e r  
of t h e  product o r  a bystander, should be e n t i t l e d  t o  the 

bene f i t  of any new s t r ic t  l i a b i l i t y  f o r  de fec t ive  products t h a t  
may be introduced. This is wider than sec t ion  402A of the 

American Restatement (Second) of Tor t s  , lo7 which is limited 

105. Except f o r  t h e  Carriage by Railway A c t  1972, which, i n  a 
car r iage  by r a i l  covered by in t e rna t iona l  documents, 
channels l i a b i l i t y  f o r  i n j u r y  o r  death i n  some 
circumstances t o  the  railway. 

106. See t h e  d i s sen t ing  judgments i n  Goldberg's case,  
para. 7 0 ,  above. 

107. See para .  50, above. 
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t o  t h e  user  and t h e  consumer, b u t  i n  many S t a t e s  claims by 
bystanders have succeeded. lo8 
convention nor  t h e  E.E.C. d r a f t  d i r ec t ive  l i m i t s  the  c l a s s  
of person who can sue, nor does t h e  Consumer Pro tec t ion  A c t  

1961. 

Nei ther  the Strasbourg d r a f t  

109 

WHAT DEFENCES SHOULD BE ALLOWED? 

(a) Development r i s k s  

77. Should t h e  producer ever be e n t i t l e d  t o  defeat  a c l a im 
by proving t h a t  he took a l l  reasonable  care  t o  see tha t  t h e  

- product had no defec t?  I f  such a defence w e r e  t o  be provided 
i n  9 cases  then  the  bas i s  of t h e  l i a b i l i t y  could not f a i r l y  
be ca l l ed  s t r i c t  - it would be  l i a b i l i t y  i n  negligence but  
with a reversed onus of proof. I t  i s  however poss ib le ,  and 
perhaps des i r ab le ,  t o  maintain a rggime of s t r ic t  l i a b i l i t y  
f o r  i s o l a t e d  de fec t s  of manufacture - such as t h e  one hot-water 

b o t t l e  i n  a m i l l i o n  t h a t  has a flaw tha t  makes it unsafe - b u t  
t o  make d i f f e r e n t  provision for  o ther  cases, f o r  example by 

allowing t h e  producer t o  de fea t  a claim i n  r e s p e c t  of a "des ign  
defect"'l0 by proof t h a t  t he  designer  exerc ised  reasonable c a r e  

having regard t o  a l l  the  circumstances of which he ought 
reasonably t o  have known. Such a defence would be of p a r t i c u l a r  
importance t o  indus t r i e s  engaged i n  the development of new 
products ,  such a s  pharmaceuticals. I t  may be  argued on t h e i r  

loa. 

109 .  

110. 

111. 

See Elmore v. American Motors Corp. 451 P.2d 84 (1969)  
Cal. and P ie rce f i e ld  v. Remington A r m s  Co. 133 N.W.2d 1 2 9  
(1965) Mich. 

See para .  2 4 ,  above. 

See para .  35, above f o r  t h e  cont ras t  between "design 
defec ts"  and "manufacturing defects" .  

See Harvey Teff , "Products L i a b i l i t y  i n  t h e  Pharmaceutical 
Indus t ry  a t  Common Law" ( 1 9 7 4 )  20 M c G i l l  Law Journal ,  
pp. 102-123. 
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behalf t h a t  t h e r e  a r e  r i s k s  i n  new products t h a t  cannot be 

foreseen however ca re fu l  the  producer is, and t h a t  these a re  
inev i t ab le  r i s k s  which the  publ ic  must accept. The consumer 
i n t e r e s t  i n  having new products pu t  on the market a t  acceptable 
p r i ces  had t o  be balanced aga ins t  t h e  consumer i n t e r e s t  i n  s e e i n g  
t h a t  t he  vict ims of defec t ive  products  receive compensation 
f o r  t h e i r  i n j u r i e s .  Neither t he  Strasbourg d r a f t  convention 
nor t h e  E.E.C. d r a f t  d i r ec t ive  provide fo r  "development r i s k s "  
by a spec ia l  defence. Comments are invi ted.  

(b) Contr ibutory negligence 

78. Where t h e  in jured  person i s  wholly or p a r t l y  t o  blame 
f o r  h i s  i n j u r i e s  t h e  present  law of "contr ibutory negligence" 
provides t h a t  h i s  c la im i n  t o r t  or d e l i c t  may be dismissed 
o r  reduced a s  may be j u s t ,  having regard t o  a l l  t h e  circumstances 

of t h e  p a r t i c u l a r  case. It would seem reasonable  t h a t  t h i s  
defence should cont inue t o  be a v a i l a b l e  whether o r  not  the 
l i a b i l i t y  of t h e  producer w e r e  t o  be s t r i c t .  

( C )  Assumption of  r i s k  and "cont rac t ing  out" 

79. Cases may a r i s e  i n  which t h e  injured person has 
de l ibe ra t e ly  and knowingly exposed himself t o  t h e  danger of a 
p a r t i c u l a r  product ' s  defec t ,  f o r  example by d r i v i n g  a new ca r  
which is  known t o  have no e f f e c t i v e  braking system. Our 
provis iona l  view i s  t h a t  the  doc t r ine  of 'assumption of r i s k '  

should apply t o  claims f o r  i n j u r i e s  caused by de fec t ive  products 

t o  t h e  ex ten t  t h a t  it appl ies  t o  o the r  s t r ic t  l i a b i l i t y  claims 
i n  respec t  of i n ju ry .  This br ings  us  t o  the r e l a t e d  problem of 
"cont rac t ing  out". A s  between buyer and seller t h e  Supply of 
Goods (Implied T e r m s )  A c t  1973 l i m i t s  t he  se l ler ' s  r i g h t  t o  

exclude o r  l i m i t  h i s  l i a b i l i t y  f o r  defec ts  i n  t h e  products so ld .  
113 

1 1 2 .  Law Reform (Contributory Negligence) A c t  1 9  4 5 ,  s. 1 (1) . 
113. See para. 2 1 ,  above. 
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A s  between t h e  producer and t h e  u l t imate  purchaser  however, 
a cont rac t  may have been made by t h e  o f f e r  and acceptance of 
a manufacturer's guarantee, t h e  terms of which might i n  t h e  

present  s t a t e  of t h e  law exclude o r  l i m i t  t h e  producer's 
l i a b i l i t y  i n  t o r t  o r  de l i c t .  The 1973 A c t  would not apply 
t o  such a con t r ac t .  I f  s t r ic t  l i a b i l i t y  f o r  de fec t ive  products  
were t o  be imposed on producers, should "cont rac t ing  out" be 

permitted? It i s  prohibi ted by t h e  Strasbourg d r a f t  convention 
and by t h e  E.E.C. d r a f t  d i r e c t i v e  but it may be thought 
t h a t  such a p roh ib i t i on  i s  t o o  extreme t o  work j u s t l y  i n  every  
case. It may be  argued t h a t  t h e  avoidance of "contract ing out" 
should depend i n  each case on t h e  nature  of t h e  product, t h e  
circumstances i n  which it is  produced and t h e  scope of t he  
exemption from l i a b i l i t y .  "Contracting out" i n  respect  of 

damage t o  proper ty  o r  economic lo s ses  would appear  t o  be 
general ly  less object ionabie  than  i n  respect  of death o r  persona  
in jury .  Comments a r e  invited-. 

1: 

SHOULD THE AMOUNT O F  L I A B I L I T Y  BE LIMITED? 

80. An i n j u r e d  person whose claim i n  t o r t  o r  d e l i c t  succeeds 
a t  common law is e n t i t l e d  t o  damages i n  r e spec t  of pecuniary 
losses, such as loss of wages, p a s t ,  present  and future ,  and 
a l s o  non-pecuniary losses  f o r  pa in ,  suf fe r ing  and loss of amenit 
The bas i s  of t h e  assessment i s  t o  r e s to re  him, so f a r  as an 
award of money can do so, t o  t h e  posi t ion he would have been 
i n  had he n o t  been injured.  The pecuniary losses down t o  t h e  
da te  of t h e  award can be worked ou t  with some exactness bu t  
t h e  award f o r  f u t u r e  pecuniary lo s ses  and f o r  non-pecuniary 
losses  a re  necessa r i ly  harder  t o  assess. I f  a producer w e r e  
t o  be made s t r i c t l y  liable for  i n j u r i e s  caused by defect ive 
products t h e  ques t ion  would arise whether t h e  in jured  

1 1 4 .  A r t .  8. 

115. A r t .  8. 
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person should be e n t i t l e d  t o  t h e  same damages a s  a t  common 
law, o r  whether an award based on s t r i c t  l i a b i l i t y  should 
be l imi ted  t o  s o m e  smaller  sum. The E.E.C. d r a f t  d i r ec t ive  
confines the  producer’s str ict  l i a b i l i t y  t o  pecuniary 
losses .  Another p o s s i b i l i t y  would be fo r  t h e  producer’s 
s t r i c t  l i a b i l i t y  t o  be determined according t o  t h e  degree 
of i n ju ry ,  with a f ixed  sca l e  compensating the  pecuniary 
l o s s ,  although t h e  s c a l e  might r e q u i r e  t o  be ad jus t ed  having 
regard t o  the  pre-accident earn ings  of the i n j u r e d  person. 
The j u s t i f i c a t i o n  f o r  a l imi t a t ion  of  t h i s  kind might be t h a t  
l i a b i l i t y  regard less  of f a u l t  should provide a minimum “ f loo r“  
of compensation t o  cover e s s e n t i a l  needs, bu t  compensation 
wer and above t h i s  should depend on proof of f a u l t .  Such 
a scheme would probably impose a l i g h t e r  burden on the producer 
than a scheme t h a t  made him l i a b l e  f o r  pecuniary losses  without  

l i m i t ,  even i n  t h e  absence of f a u l t .  Comments on t h e  m e r i t s  
of l imi t a t ions  of  e i t h e r  kind would be welcomed. 

81. Another p o s s i b i l i t y  might be t o  f i x  a f i n a n c i a l  l i m i t  
beyond which t h e  producer should n o t  be s t r i c t l y  l i a b l e  
although he would, unless  provis ion  w e r e  made t o  t h e  contrary,  
remain l zab le  a t  common law on proof of a f a i l u r e  t o  take 
reasonable care .  The E.E.C. d r a f t  d i r ec t ive  makes provision 
f o r  l i m i t s  of t h i s  nature117 although no f igu res  f o r  the l i m i t  
have ye t  been spec i f ied .  The provis ion  of a f i n a n c i a l  c e i l i n g  
t o  str ict  l i a b i l i t y  is  no doubt intended t o  p r o t e c t  the producer 
from having t o  m e e t  claims a r i s i n g  ou t  of a ca tas t rophe  
beyond the  l i m i t  f o r  which he can obta in  insurance. The 
Strasbourg d r a f t  convention draws no d i s t i n c t i o n  between 

118 

1 1 6 .  A r t .  4. 

1 1 7 .  A r t .  5. 

118. In  the  memorandum t o  the  E.E.C. d r a f t  d i r e c t i v e  ( in  
Appendix C )  references a r e  made t o  the a i r c r a f t  d i s a s t e r  
i n  Pa r i s  on 3 March 1 9 7 4  and t o  the  i n j u r i e s  caused 
by the  drug thalidomide. 
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pecuniary and non-pecuniary l o s s e s ,  and g ives  Contracting 
S t a t e s  t h e  r i g h t ,  i f  they wish, t o  lay down f i n a n c i a l  l i m i t s  
t o  t h e  producer 's  l i a b i l i t y :  t h e  l i m i t s  must n o t  be less than  
200,000 DM (about  €36,000) f o r  each person s u f f e r i n g  in ju ry  
or death nor  less than 30 m i l l i o n  DM (near ly  €53 mill ion)  f o r  
a l l  damage caused by i d e n t i c a l  products having the  same d e f e c t .  
In  cases  of s i n g l e  claims a r i s i n g  from personal  injury o r  
death,  awards i n  England and Scotland seldom exceed €75 ,000  
f o r  pecuniary and non-pecuniary losses  toge ther .  Claims f o r  
property damage may of course involve much l a r g e r  sums, as t h e  
Earbut t ' s  "P lac t i c i ae"  case shows,120 and so a l s o  may m u l t i p l e  

claims f o r  personal  injury.  The importance of  s e t t i n g  a l i m i t  
on the  amount of l i a b i l i t y  w i l l  be considered i n  grea te r  d e t a i l  
i n  t he  P a r t  on damage t o  p r o p e r t y , l 2 l  although cases of 

catastrophe and mul t ip le  c l a i m s  f o r  personal i n ju ry  and dea th  
may cause s i m i l a r  problems. 

WHAT SHOULD BE THE RULES ON BURDEN OF PROOF? 

a2. Removing the  burden of  proving negl igence by introducini  
strict l i a b i l i t y  s t i l l  leaves t h e  burden of proving t h a t  t h e  
defec t  ex i s t ed  when the  product l e f t  the producer ' s  possession.  

To hold t h e  producer l i a b l e  f o r  defects  c r ea t ed  the rea f t e r  by 
o ther  persons would be in t roducing  something f a r  beyond t h e  
idea  of " s t r i c t  l i a b i l i t y "  t h a t  has taken hold  i n  the United 
S ta t e s  of America and beyond t h e  provisions of  t he  Strasbourg 
d r a f t  convention. I f  t he  producer i s  only t o  b e  l i ab le  f o r  
defec ts  a r i s i n g  i n  h i s  products  before they leave h i s  possess i i  

then the  ques t ion  a r i s e s  whether t he  in jured  person should 
have the  burden of proving t h a t  t h e  product w a s  defect ive when 

119 .  See Annex 2 i n  Appendix B. 

120 .  See para .  71, above. 

121 .  A t  para .  9 2 ,  below. 

1 2 2 .  C f .  para .  4 3 ,  above. 
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it l e f t  t he  producer 's  possession o r  whether t he  producer 
should have the  burden of proving t h a t  t he  defect  a rose  
afterwards. 
p a r t i c u l a r  importance i n  the  case of per ishable  products .  
The E.E.C. d r a f t  d i r e c t i v e  gives no c l e a r  answer b u t  t h e  
Strasbourg d r a f t  convention places  t h e  burden of proof on t h i s  
i s sue  on the  producer. 124 

The p lac ing  of t he  burden of proof would be of 
12 3 

V i e w s  a r e  inv i ted .  

83. W e  i n v i t e  readers  t o  consider  t h e  problems impl i c i t  i n  
t h e  in t roduct ion  of s t r i c t  l i a b i l i t y  f o r  i n j u r i e s  caused by 
defec t ive  products ,  by asking themselves t h e  fol lowing questions:- 

(a)  Is t h e r e  any need f o r  a change i n  the  present  
law? 

(b) I f  t h e r e  i s ,  should s t r i c t  l i a b i l i t y  
be introduced o r  is  no more needed than  
a change i n  the  ru l e s  on burden of proof?  

(c) I f  s t r i c t  l i a b i l i t y  is t o  be introduced, 

(i) Who should be l i a b l e ?  The main 
choices  a re  between; 

(a) making everyone i n  the marketing 
en te rp r i se  s t r i c t l y  l i a b l e  

(b)  making the  producer and perhaps 
o thers  s t r i c t l y  l i a b l e  but  
preserving t h e  in jured  person ' s  
r i g h t s  under e x i s t i n g  law 
aga ins t  o the r  people: and 

123. See para. 6 6 ,  above. 

1 2 4 .  A r t .  5. 
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(c) making t h e  producer s t r i c t l y  

l i a b l e  and exonerating everyone 
else. 

(ii) Should the  producer 's  r i g h t s  aga ins t  t h i r d  
p a r t i e s  be preserved? 

(iii) How should "defec t"  be def ined? 

( i v )  T o  what products  should s t r ic t  l i a b i l i t y  
- not  apply? 
made f o r  movables incorporated i n t o  
immovables, n a t u r a l  products, pharmaceuticals, 
components, nuc lea r  damage o r  means of 
t r anspor t  such as a i r c r a f t  and ships? 

Should spec ia l  provis ion be 

(VI Who should be  e n t i t l e d  t o  sue? 

( V i )  What defences should be provided? I n  
p a r t i c u l a r  should it be a defence t o  an 
a l l ega t ion  o f  "design defect"  t h a t  a l l  
reasonable care was taken by t h e  producer 
having regard t o  the  s c i e n t i f i c  knowledge 
ava i lab le  a t  t h e  da te  of production? 

( v i i )  Who should have t h e  burden of proving when 
the  defec t  i n  t h e  product came i n t o  ex is tence?  
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PART V - DAMAGE TO PROPERTY 

Personal i n j u r y  and property damage compared 

84.  In  P a r t  I V  w e  considered whether producers  should 
be he ld  s t r i c t l y  l i a b l e  f o r  personal  i n j u r i e s  caused by 
de fec t s  i n  t h e i r  products. W e  now tu rn  t o  s t r ic t  l i a b i l i t y  
f o r  damage t o  property.  W e  inc lude ,  i n  t h i s  P a r t ,  s t r i c t  
l i a b i l i t y  f o r  t h e  cos t  of r ep lac ing  o r  r e i n s t a t i n g  damaged 
property and s t r i c t  l i a b i l i t y  f o r  economic loss r e su l t i ng  from 

phys ica l  damage t o  property, for  example, loss of p ro f i t s .  
However, s t r ic t  l i a b i l i t y  f o r  proper ty  damage where the  
property a f f e c t e d  i s  the  de fec t ive  product itself i s  not 
considered i n  t h i s  Pa r t ,  bu t  i n  P a r t  V I .  The Strasbourg 

d r a f t  convention is confined t o  personal  i n j u r i e s  so  we  s h a l l  
no t  refer t o  it again i n  t h e  paragraphs t h a t  fol low.  The 
E.E.C. d r a f t  d i r e c t i v e  appl ies  t o  pecuniary l o s s e s  r e su l t i ng  
from property damage, save t h a t  “damage s h a l l  n o t  include 

t h e  defec t ive  art icle.  

125 

85. There are two general  p o i n t s  t o  be made about 

extending s t r ic t  l i a b i l i t y  f o r  defec t ive  products  t o  cover 
property damage. The first i s  t h a t  the  ‘ s o c i a l ’  consider- 

a t i o n ~ ’ ~ ’  
i n  r e l a t i o n  t o  personal  i n j u r i e s  have less f o r c e  when appl ied 
t o  property damage. People t end  i n  general n o t  t o  insure 
themselves aga ins t  t he  consequences of personal  i n ju ry  
whereas they do tend t o  insure  themselves a g a i n s t  damage t o  
t h e i r  property. There i s  t h e r e f o r e  a s t ronger  case  fo r  l e t t i n g  

t h a t  s t rengthen t h e  argument f o r  s t r i c t  l i a b i l i t y  

125. See pa ra .  9, above. 

126.  A r t .  4 .  

127. See i n  p a r t i c u l a r  para. 3 6 ,  above. 
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the  lo s s  caused by property damage f a l l  on t h e  person 

su f fe r ing  it, except where he can prove t h a t  it has been 
brought about by the  producer 's  negligence. The second 
general  po in t  a l s o  concerns insurance. It is  usually more 
expensive t o  insure  aga ins t  t h i r d  par ty  c l a i m s  f o r  proper ty  

damage than aga ins t  t h i r d  p a r t y  claims f o r  personal i n ju ry :  
cover aga ins t  t h i r d  par ty  c l a i m s  f o r  economic losses ,  such  
a s  l o s s  of p r o f i t s  r e s u l t i n g  from damage t o  property can be  
p roh ib i t i ve ly  expensive; it i s  usual f o r  on ly  limited cover  
t o  be provided. The d i s t i n c t i o n s  between t h e  d i f f e ren t  heads 
of damage may be seen from t h e  f a c t s  of V a c w e l l  Engineerinq 
Co. Ltd. v. B.D.H. Chemicals Ltd. 1 2  8 

The defendants produced a chemical ca l l ed  boron 
t r ibromide which they  so ld  and suppl ied  t o  t h e  
p l a i n t i f f s  i n  g l a s s  ampoules t o  each of which 
they  had af f ixed  a label containing the  warning 
"Harmful vapoux" . A phys ic i s t  working i n  the 
p l a i n t i f f s  ' l abo ra to ry  dropped an ampoule w h i l s t  
t r y i n g  t o  wash t h e  l a b e l  off it and caused an 
explosion t h a t  k i l l e d  him and damaged the fac tory .  
The p l a i n t i f f s  claimed t h a t  it would cost €75,000 
t o  r e p a i r  the  f a c t o r y  and t h a t  t h e  loss of 
production wh i l s t  t h e  repa i rs  w e r e  being done 
would r e s u l t  i n  l o s s e s  of a f u r t h e r  €3QQ,QQQ. 
The producers of t h e  chemical w e r e  thus  faced 
with a claim i n  r e spec t  of t he  cost of repa i r ing  
t h e  fac tory ,  and also i n  respec t  of the  economic 
l o s s e s  due t o  l o s s  of  production. The t r i a l  judge 
he ld  t h e  defendants l iable  i n  negl igence and a l s o  
f o r  breach of con t r ac t .  An appeal by the defendants  
w a s  allowed, by consent ,  and judgment was en tered  
f o r  t h e  p l a i n t i f f s  on the  i ssue  of negligence on ly ,  
l imi t ed  t o  80% of t h e  damages. 

86. I f  it s e e m s  r i g h t  t h a t ,  i n  some s i t u a t i o n s  a t  least ,  
s t r i c t  l i a b i l i t y  should apply t o  property damage a s  w e l l  as 
t o  personal  i n j u r i e s ,  it is necessary t o  consider  what t h o s e  

128. 119711 1 Q.B. 88. 

7 8  



s i t u a t i o n s  should be. W e  s h a l l  n o t  reconsider  t h e  de f in i t i on  
of a "producer" nor  what products  should be excluded, what 
defences would be provided nor where the burden of  proof 
should l i e ,  s i n c e  i n  these r e spec t s  no d i f f e r e n t  cons idera t ions  
s e e m  t o  apply t o  property damage from those t h a t  w e  have 
considered i n  connection with s t r i c t  l i a b i l i t y  f o r  personal 
i n j u r i e s .  The following mat te rs ,  however, c l e a r l y  c a l l  f o r  
f u r t h e r  cons idera t ion  i f  s t r ic t  l i a b i l i t y  i s  t o  apply t o  
property damage claims : - 

(a)  t h e  d i f f e r e n t  k inds  of property damage; 

(b) t h e  de f in i t i on  of  "defect ive";  

(c) t h e  person who should be e n t i t l e d  t o  sue; 

(a)  t h e  provis ion of a l i m i t  on t h e  s y  for  
which the  producer should be liable. 

The d i f f e r e n t  kinds of property damage 

a7. 
between ( a )  t h e  c o s t  of rep lac ing  o r  r e i n s t a t i n g  the  property 
damaged and (b)  t h e  economic loss, such a s  l o s s  of  p ro f i t s ,  
r e s u l t i n g  from t h e  physical  damage t o  the proper ty .  I t  is  
f o r  considerat ion whether strict l i a b i l i t y  should apply t o  

the  cos t  of rep lac ing  o r  r e i n s t a t i n g  the damaged property bu t  
no t  t o  economic loss. It could be sa id ,  i n  favour  of such 
a d i s t i n c t i o n ,  t h a t  redress  would be provided thereby for  t h e  
ordinary member of  t he  publ ic  whose personal belongings were 
damaged i n  the  acc ident ,  without  i n  most cases  adding very 
g r e a t l y  t o  t h e  burden of l i a b i l i t y  on the producer  or  t o  t h e  
c o s t  of t he  product. Even less would be added i f  s t r i c t  
l i a b i l i t y  f o r  property damage w e r e  confined t o  t h e  cost  of 
replacing o r  r e i n s t a t i n g  personal  belongings e, so t h a t  t h e  

W e  have already c o ~ m n e n t e d ~ ~ ~  on t h e  d i f f e rence  

1 2 9 .  I n  para. 9 and paras. 84-5, above. 
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c o s t  of r ep lac ing  o r  r e i n s t a t i n g  property such as  bui ldings 
o r  works of a r t  were excluded. Comments a r e  invi ted.  

The d e f i n i t i o n  of "defect ive" 

88. 
of "defect ive" i.e. dangerous o r  unsafe, and products t h a t  
cause physical  damage t o  o t h e r  property w i l l  be c l a s s i f i e d  i n  
t h i s  P a r t  a s  defect ive i f  they a r e  dangerous o r  unsafe, b u t  

not  otherwise. The chemical product t h a t  damaged the f a c t o r y  
i n  the  Vacwell case13' would obviously come within t h i s  

narrow d e f i n i t i o n ,  as  would t h e  chicken vaccine t h a t  k i l l e d  

the  chickens with i t s  a c t i v e  v i rus .  13' 

de fec t ive  roof tiles133 might be outside t h e  de f in i t i on .  
The problems inherent  i n  applying s t r i c t  l i a b i l i t y  in  t o r t  
o r  d e l i c t  t o  de fec t ive  but  n o t  dangerous a r t i c l e s  such a s  
roof t i l e s  w i l l  be considered i n  the  next P a r t .  

I n  t h e  l a s t  PartL3' w e  opted f o r  t h e  narrower meaning 

On t h e  other hand t h e  

134 

The person who should be e n t i t l e d  t o  sue 

89. W e  suggested i n  t h e  l a s t  Par t  t h a t  t h e  r igh t  t o  sue  

should be conferred on a l l  persons physical ly  injured by a 
defect ive product. 135 

physical damage t o  t h e i r  property have t h e  same r ight  t o  

sue? W e  mentioned t h a t  property damage claims can be very 
heavy where t h e  property damaged i s  used for business 

Should a l l  persons who have su f fe red  

130. Para. 6 3 ,  above. 

131. Para. 85, above. 

132. Para. 9 ,  above. 

133. Para. 10, above. 

134. Paras. 100 -108, below, 

135. Para. 7 6 ,  above. 

80 



purposes. 136 Companies t h a t  are engaged i n  bus iness  usual ly  
insure  themselves against  l o s ses  due t o  damage t o  t h e i r  
buildings137 and it might be suggested t h a t  producers should 
be l i a b l e  f o r  property damage i n f l i c t e d  on priT-ate consumers 
by defec t ive  products ,  but no t  f o r  property damage sustained 
by commercial organisat ions.  A d i s t inc t ion  of t h i s  kind w a s  
suggested by one judge i n  the  Cal i fornian case  of Seely v. 

White Motor Co. 138 The f a c t s  w e r e  as follows:- 

M r .  Seely car r ied  on business  as a h a u l i e r  and he 
purchased a t ruck t h a t  had been produced by White 
Motor Co. When using it i n  h i s  bus iness  he found 
t h a t  it bounced v i o l e n t l y  so  he used it l e s s  and 
less, and suffered economic losses  i n  t h e  form of 
loss of business.  Eventual ly  he was involved i n  
an acc ident ;  the  t ruck  was damaged b u t  he was 
unhurt. I t  was found as a f a c t  t h a t  t h e  accident 
w a s  n o t  a t t r i b u t a b l e  t o  a defect  i n  t h e  trpck. 
It w a s  however a l so  found as a f a c t  t h a t  the 
White Motor Co. had given a manufacturer 's  
warranty t h a t  they had broken by producing a truck 
t h a t  bounced v io l en t ly .  The majori ty  of  judges 
he ld  t h a t  t h e  claim f o r  economic l o s s e s  succeeded 
a s  a c l a i m  f o r  breach of warranty, b u t  f a i l e d  
a s  a claim i n  t o r t .  Pe t e r s  J. gave a dissent ing 
judgment i n  which he upheld the r e s u l t  on the  
grounds, not  of t he  manufacturer 's  guarantee,  
bu t  of t h e  s t r i c t  l i a b i l i t y  on the  producer 
f o r  de fec t s  i n  h i s  products.  

90. Peters J. sa id  t h a t  t h e  purpose of t h e  s t r i c t  
l i a b i l i t y  r u l e  adopted i n  the  power-dril l  case139 was t o  
p ro tec t  people who could not  p r o t e c t  themselves and tha t  

136. Para. 85, above. 

137. The g r e a t e r  p a r t  of t he  p l a i n t i f f s '  loss  i n  the  Harbut t ' s  
"P la s t i c ine"  case was covered by t h e i r  own insurance. 
See para.  71 ,  above. 

138. 403 P.2d 145 (1965) Cal. 

139. Greenman v. Yuba Power Products ,  Inc. 377 P.2d 897 (1963) 
Cal., para.  51, above. 
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d i f f e r e n t  considerat ions should apply 'I ... with in  the 
world of commerce, where p a r t i e s  general ly  bargain on a some- 
what equal  p lane  and may be presumed t o  be f a m i l i a r  with the 
l ega l  problems involved when defec t ive  goods a r e  purchased." 
A d i s t i n c t i o n  of t h i s  kind is  drawn i n  t h e  Supply of Goods 
(Implied T e r m s )  A c t  1973 and g rea t e r  p ro tec t ion  i s  given t o  
the  purchaser i n  a consumer sale than t o  t h e  purchaser who 
buys i n  t h e  course of a business .  1 4 0  

91. The d i s t i n c t i o n  drawn by Peters J. was not adopted 
by any of t h e  o ther  judges and although it may be a t t r a c t i v e  
i n  theory it i s  d i f f i c u l t  t o  apply i n  p rac t i ce .  Peters J. 

saidl4 '  of M r .  See1y:- 

"Although t h i s  i s  a c lose  case, I would f ind  
t h a t  p l a i n t i f f  was an ordinary consumer insofar  
a s  t h e  purchase involved here was concerned, 
even though he bought t h e  truck f o r  use  i n  
h i s  business .  P l a i n t i f f  was an owner-driver 
of a s i n g l e  t ruck  he used f o r  haul ing  and not 
a fleet-owner who bought t rucks r egu la r ly  i n  
t h e  course of h i s  business ."  

It  i s  f o r  cons idera t ion  whether s t r i c t  l i a b i l i t y  

claims f o r  phys ica l  damage t o  property should only be made 
by "ordinary consumers" and i f  so  how such a c l a s s  of persons  
should be def ined.  M r .  See ly ' s  purchase would, i nc iden ta l ly ,  
no t  have q u a l i f i e d  a s  a consumer t r ansac t ion  for the  purposes  
of t he  Supply of Goods (Implied Terms) A c t  1 9 7 3  as  he bought 
t h e  veh ic l e  f o r  use i n  h i s  business .  

- 

Should t h e  amount of l i a b i l i t y  be l imited? 

92 .  The case  f o r  s e t t i n g  a f inanc ia l  c e i l i n g  on the  amounl 

of the  producer ' s  l i a b i l i t y  must now be considered. The 
capaci ty  of t h e  insurance masket is  f i n i t e  and it i s  argued by 

1 4 0 .  See s .55 of t he  Sa le  of Goods Act 1893,  as amended by s . 4  
of t h e  Supply of Goods (Implied T e r m s )  A c t  1973. 

141 .  403 P.2d 145 (1965) Cal. 
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some t h a t  t h e  l i a b i l i t y  of t h e  producer should not exceed 
t h e  sums f o r  which insurance cover i s  reasonably avai lable .  
Moreover as long a s  the  amount of l i a b i l i t y  is kept t o  a 
moderate f i g u r e  t h e  cos t  of insurance t o  t h e  producer and, 
i n d i r e c t l y ,  t o  t h e  buying pub l i c  w i l l  not be t o o  onerous. 
These economic arguments have been r e f l ec t ed  i n  other a reas  
of t he  law. For example, 

(a)  By t h e  Merchant Shipping A c t  1894,142 the 
l i a b i l i t y  of shipowners, c h a r t e r e r s  and o the r s  
i s ,  i n  the  absence of ac tua l  f a u l t  o r  p r i v i t y ,  
l imi ted  t o  an o v e r a l l  max imum,  ca lcu la ted  by 
reference t o  t h e  tonnage of t h e  sh ip ,  "on any 
d i s t i n c t  occasion".  I f  a s h i p  is  sunk and t h e  
lo s ses  incurred by passengers and cargo-owners 
exceed t h e  maximum, t h e  amount represent ing 
t h e  maximum has t o  be shared o u t  between t h e  
claimants.  1 4 3  

(b) An overa l l  maximum i s  likewise set on the 

l i a b i l i t y  " in  r e spec t  of any one occurrence" 

of t h e  l icensee  of  a nuclear site: however, 
where t h e  lo s ses  exceed the  g l o b a l  l i m i t  t h e  
s a t i s f a c t i o n  of claims i n  excess  of the  l i m i t  
i s  t o  be provided f o r  by Parliament.  144 

(c) The l i a b i l i t y  of c a r r i e r s  of goods i s  l imi ted  

by various s ta tu tes ,145  the  l i m i t  usually be ing  
set  by reference t o  the  weight of  t he  goods 
car r ied .  

142. Section 503, a s  amended by t h e  Merchant Shipping 
(Liabi1L;fy of Shipowners and Others) A c t  1958. 

143. Ibid., s.504. 

1 4 4 .  Nuclear I n s t a l l a t i o n s  Act 1965, ss. 16-18. 

145. Carriage by A i r  Act 1 9 6 1 ,  Sched. I, A r t . 2 2 ;  Carriage of Good, 
by Road A c t  1965, Sched., A r t .  23; Carr iage of Goods by Sea 
Act 1 9 2 4 ,  Sched. , A r t .  I V ,  para.  5 ( a ) .  
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(d)  The l i a b i l i t y  of c a r r i e r s  of passengers by 
a i r  is  l i m i t e d  t o  a set sum i n  respec t  of 
each passenger,146 but  t he re  is no global 
l i m i t  on claims a r i s i n g  ou t  of  a s ingle  
a i r  crash. 

It i s  f o r  considerat ion whether any and, i f  so,  which 
of these  models might be adapted t o  l i m i t  t h e  l i a b i l i t y  of 
t h e  producer. The global  l i m i t  i n  respec t  of  any one 
occurrence is  appropriate  t o  t h e  catastrophe such a s  t h e  s i n k i  
sh ip  or t h e  nuc lear  explosion,  bu t  it would be  of no re levance  

t o  the  non-catastrophe, and o f  minimal relevance where t h e  
catastrophe involved a mul t i tude  of "occurrences" as ,  f o r  

examp-le, wi th  poisonous c a t t l e f e e d  t h a t  is suppl ied t o  
d i f f e r e n t  animals a t  d i f f e r e n t  t i m e s  by d i f f e r e n t  farmers. 
I f  t he  g loba l  l i m i t  i s  r e j e c t e d  limits might instead be 
set a t  so much f o r  each ind iv idua l  defec t ive  product o r  
a t  so many t i m e s  t he  value of  t h e  product. This  would 

however n o t  cope s a t i s f a c t o r i l y  with the  ca tas t rophe  i n  
which many people suf fered  i n  t h e  same occurrence, for  
example, i n  an explosion of  a s ing le  chemical product. 
The model adopted by t h e  E.E.C. d r a f t  d i r e c t i v e  
s imi l a r  t o  t h e  l i m i t  set on the l i a b i l i t y  of t h e  c a r r i e r  o f  

passengers and goods by air.148 
unspecif ied)  f o r  "every loss", which i s  r e l a t e d  t o  each 
claim but  n o t ,  i n  the  p re sen t  d r a f t ,  t o  each occurrence. 
The d r a f t  appears t o  contemplate two limits, one f o r  
personal  i n j u r y  claims and one f o r  the rest .  I f  t he re fo re  
str ict  l i a b i l i t y  f o r  de fec t ive  products w e r e  t o  be in t roducea  
sub jec t  t o  f i n a n c i a l  l i m i t s  a number of ques t ions  would have 

1 4 7  is 

I t  provides f o r  a l i m i t  ( a s  y 

1 4 6 .  Carr iage by A i r  A c t  1961, Sched. 1, A r t .  22.  

147. A r t .  5. 

148. Carr iage by A i r  A c t  1961, Sched. 1, A r t .  22 .  
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t o  be answered. Should the  l i m i t s  apply t o  a l l  claims? o r  

j u s t  property damage? o r  be set  a t  d i f f e ren t  f i g u r e s  fo r  
d i f f e r e n t  kinds of damage? What kind of l i m i t s  should be 
applied? Global l i m i t s  o r  l i m i t s  p e r  claim o r  both? Should 
they be set by re ference  t o  u n i t s  of production? t o  the  
value of t h e  product? t o  each occurrence? o r  t o  each loss? 
Opinions a re  i n v i t e d  on these  d i f f e r e n t  ques t ions  and on 
t h e  f ac to r s  which should determine t h e  f igure  t h a t  would be 
appropriate  i f  strict, but  l imi t ed ,  l i a b i l i t y  w e r e  t o  be 

introduced. 

Summary 

93. The main quest ions r a i s e d  i n  t h i s  P a r t  are:- 

Should a producer be held s t r i c t l y  l i a b l e  
f o r  damage t o  proper ty  (other  t han  t o  the 
product  i t se l f )  caused by a d e f e c t  i n  
h i s  product? 

I f  so, should the  remedy cover a l l  property 
damage o r  only some? 

Should the  remedy be ava i lab le  t o  a l l ,  

or only t o  the  ord inary  consumer? 

Should a s t a t u t o r y  l i m i t  be set on l i a b i l i t y ?  
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PART V I  - DAMAGE TO THE DEFTCTI'VE PRODUCT 

94.  The ques t ion  t o  be examined i n  t h i s  P a r t  is shor t  
bu t  d i f f i c u l t .  Assuming t h a t  s t r ic t  l i a b i l i t y  f o r  defec t ive  
products w e r e  imposed on producers and were t o  apply i n  
some circumstances t o  property damage caused by t h e  defec t ,  
should a claim be  allowed where t h e  property damage 
sus ta ined  i s  t o  t h e  defec t ive  product i t s e l f ?  The E.E.C. 

d r a f t  d i r e c t i v e  appears t o  exclude such claims. 14' 

taken t h e  f a c t s  of two decided cases t o  i l l u s t r a t e  the  
d i f f i c u l t y ,  t h e  f i r s t  case being one i n  which t h e  defect 
made the  product unsafe, t he  second being one i n  which it 
d i d  not. 

W e  have 

Defect making t h e  product unsafe: Henningsen's case  

95. The f a c t s  t h a t  were be fo re  the  Supreme Court of 

N e w  Je rsey  i n  Henningsen v. Bloomfield Motors Inc .  and 
Chrysler  Corporation150 i n  1960 included t h e  following:- 

M r .  Henningsen purchased a new c a r  from Bloomfield 
Motors and gave it t o  h i s  w i f e .  The car had been 
manufactured by Chryslers .  The s t e e r i n g  went out  
of con t ro l  as M r s .  Henningsen was d r i v i n g  the car  
wi th in  a week of de l ive ry ,  and t h e  car h i t  a br ick  
w a l l .  M r s .  Henningsen w a s  injured and t h e  car  w a s  
a t o t a l  loss .  M r s .  Henningsen was awarded damages 
aga ins t  both defendants f o r  her i n j u r i e s ,  and M r .  
Henningsen was awarded damages aga ins t  both 
defendants  f o r  t he  replacement value of the car. 

1 4 9 .  A r t .  4. 

150. 1 6 1  A.2d 69  (1960) New J e r sey .  
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Defect no t  making the  product unsafe: Santor 's  case 

96. The f a c t s  of Henningsen's case a re  t o  be contrasted 
with the  f a c t s  of Santor v. A. & M. Karagheusian Inc., 
which came before  t h e  Supreme Court of New J e r s e y  i n  1965. 

151 

M r .  Santor  had cont rac ted  with a re ta i ler  for  
t he  supply and f i t t i n g  of a carpet  made by the 
defendants. The ca rpe t  was l a i d  and soon 
af terwards unusual l i n e s  appeared i n  it. H e  
d iscovered t h a t  t he  re ta i ler  had gone out of 
bus iness  and sued t h e  defendants i n s t e a d ,  
a l l eg ing  t h a t  they w e r e  s t r i c t l y  liable i n  
t o r t  f o r  t h e  defec ts  i n  t h e  carpet. Franc is  J. 
gave t h e  judgment of the cour t  and it w a s  
he ld  t h a t  t he  claim succeeded even though the  
only damage t o  property w a s  t o  t he  product  i t s e l f .  
M r .  Santor  w a s  awarded t h e  d i f fe rence  between 
what he had paid f o r  t h e  carpet  and what it was 
worth, which is  what he  would probably have 
recovered from the  retailer had he been sued. 
Franc is  J. said:- 

"If t h e  a r t i c l e  is  de fec t ive ,  i.e. , n o t  reasonably 
f i t  f o r  t h e  ordinary purposes fo r  which such 
a r t i c l e s  a r e  so ld  and used, and t h e  defect arose 
out  of  t h e  design o r  manufacture o r  wh i l e  the  
a r t i c l e  was i n  the  c o n t r o l  of the  manufacturer, 
and it proximately causes  linjury o r  damage t G  
t h e  u l t ima te  purchaser o r  reasonably expected 
consumer, l i a b i l i t y  e x i s t s . "  

97. In  f a c t ,  i n  Santor 's  case, the  producer had not 
j u s t  made and marketed a shoddy carpe t ,  he had marketed t h e  
carpe t  a s  Grade I, which it p l a i n l y  was not. The judpnent 

152 of Francis  J. was c r i t i c i s e d  i n  Seely v. White Motor Co. 

151. 207  A.2d 305 (1965) New Je r sey .  

152. 403 P.2d 1 4 5  (1965) Cal. For the  f a c t s  see para. 89, above. 
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although n o t  t h e  r e s u l t  a t  which the  cour t  had arrived: 
Traynor C . J .  said:- 

"It was only because t h e  defendant i n  t h a t  case 
marketed the  rug as Grade I t h a t  t h e  court was 
j u s t i f i e d  i n  holding t h a t  the rug w a s  defect ive.  
Had t h e  manufacturer n o t  so  descr ibed  the rug, 
bu t  s o l d  it ' a s  is '  o r  so ld  it disclaiming any 
guarantee of q u a l i t y ,  t he re  would have been no 
b a s i s  f o r  recovery i n  t h a t  case .... A consumer 
should not  be charged a t  the w i l l  of  the  
manufacturer with bear ing the r i s k  of physical 
i n j u r y  when he buys a product on t h e  market. 
H e  can, however, be f a i r l y  charged with the  r i s k  
t h a t  t h e  product w i l l  not  match h i s  economic 
expec ta t ions  unless  t h e  manufacturer agrees t h a t  
it w i l l . "  

98. The views expressed i n  these t h r e e  American cases- 
Henningsen's case, Santor ' s  case and See ly ' s  case - agree on 
one ma t t e r  t h a t  the  producer of a defec t ive  product should 
be s t r i c t l y  l iable f o r  phys i ca l  damage t o  t h e  defect ive 
product i t s e l f  where t h e  d e f e c t  has made t h e  product unsafe .  
This seems t o  be accepted i n  a l l  S ta t e s  i n  America i n  which 
s t r ic t  l i a b i l i t y  f o r  de fec t ive  products has  been accepted. 
However t h e r e  i s  a c l ea r  d i v i s i o n  of opinion i n  America about  
strict l i a b i l i t y  f o r  products  t h a t  a re  s a f e  bu t  shoddy. 
The Supreme Court of New J e r sey  favours br inging  them w i t h i n  
the  producer ' s  s t r i c t  l i a b i l i t y  i n  t o r t  o r  de l i c t :  the  
Supreme Court of  Ca l i fo rn ia  favours keeping them out. 

99. The test fo r  s t r ic t  l i a b i l i t y  i n  t o r t  or  d e l i c t  

propounded by Francis  J. i n  Santor ' s  case would c l a s s i f y  
a product as "defect ive" i f  it were "not reasonably f i t  f o r  
the  ord inary  purposes f o r  which such a r t i c l e s  are  sold and 

used". This  i s  very s i m i l a r  t o  the  test  provided by t h e  
Sale  of Goods A c t  1893 f o r  determining whether goods 
suppl ied by a r e t a i l e r  a r e  of merchantable qua l i ty .  
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Sect ion 62 (IA) 153 provides:- 

"Goods of any kind a r e  of merchantable qua l i t y  
wi th in  t h e  meaning of t h i s  A c t  i f  they  are a s  f i t  
f o r  t h e  purpose o r  purposes f o r  which goods of 
t h a t  k ind  are commonly bought as  it is  reasonable 
t o  expect  having regard t o  any desc r ip t ion  applied 
t o  them, t h e , p r i c e  ( i f  re levant )  and a l l  the  other  
r e l evan t  circumstances; and any re ference  in  t h i s  
A c t  t o  unmerchantable goods sha l l  be construed 
accordingly. " 

The d iv is ion  of  opinion i n  America can be r e s t a t e d ,  on 

t h e  bas i s  of t h i s  de f in i t i on ,  as separat ing those  who hold 
t h a t  t he  producer should only be s t r i c t l y  l iable f o r  
goods t h a t  are defec t ive  i n  t h e  narrow sense of  being 

unsafe, and those  who hold t h a t  he should be s t r i c t l y  
l i a b l e  f o r  goods t h a t  a r e  de fec t ive  i n  the broad sense of 
being unmerchantable, whether s a f e  o r  not. When, i n  the  
paragraphs t h a t  follow, w e  r e f e r  t o  a product as being 
"unmerchantable" w e  mean t h a t  it i s  defect ive i n  t h e  broad 
sehse and t h a t  it does not  m e e t  t h e  standard l a i d  down by 

sec t ion  6 2 ( I A )  of t h e  Sale of Goods A c t  1893. 

The claim i n  t o r t  o r  d e l i c t  f o r  s a f e  but shoddy goods 

100. I t  i s  important t o  keep i n  mind the  d i s t i n c t i o n  
between claims i n  t o r t  o r  d e l i c t  and claims i n  cont rac t .  

So f a r  a s  unmerchantable goods are concerned t h e  consumer 
has  i n  t h e  p re sen t  s t a t e  of Engl ish law no remedy i n  t o r t  
aga ins t  e i t h e r  t h e  r e t a i l e r  o r  t h e  producer i f  t h e  goods 
a re  sa fe ,  although t h e  same may n o t  be t rue  of an action 
based on d e l i c t  i n  Scotland. 154 There are, however, remedies 

153. This subsec t ion  was added t o  the  Sale of Goods A c t  1893 
by sec t ion  7 (2 )  of t he  Supply of Goods (Implied T e r m s )  
A c t  1973. 

154 .  See para. LO, above. 
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f o r  breach of contract .  If t h e  consumer buys them from a 

r e t a i l e r  o r  acquires  them on hire-purchase t e r m s  from a 

finance company he w i l l  u sua l ly  have a remedy fo r  breach 
of con t r ac t  i f  t he  goods are n o t  of merchantable qua l i ty .  
The circumstances i n  which t h e  consumer has  no such remedy 

are  : - 

(a) where he has g o t  what he bargained f o r  and 

(b) where although t h e r e  has been a breach of 
cont rac t  he has  no remedy because he is  n o t  
a par ty  t o  t h e  cont rac t .  

101. W e  s h a l l  consider f irst  the  s i t u a t i o n  in  which t h e  
customer has  got  what he bargained for .  The supply of shoddy 
goods under a consumer t r ansac t ion  does n o t  necessar i ly  
involve a breach of cont rac t .  The Supply of Goods (Implied 
Terms)  A c t  1973 p ro tec t s  t h e  purchaser under a consumer sale 
and t h e  h i r e r  under a consumer hire-purchase agreement f r o m  
s igning away h i s  cont rac tua l  r i g h t s  i n  r e s p e c t  of unmerchantak 
goods,155 bu t  he s t i l l  has no remedy i n  r e s p e c t  of de fec t s  
s p e c i f i c a l l y  drawn t o  h i s  a t t e n t i o n  before  t h e  contract  w a s  
made156 nor ,  i f  he examines t h e  goods before  t h e  cont rac t ,  
i n  respec t  of defec ts  which t h a t  examination ought t o  have 
revealed. 157 
unmerchantable goods has no remedy i n  c o n t r a c t  against t h e  
r e t a i l e r  o r ,  a s  t he  case may be ,  the  f inance  company, f o r  . 
defec ts  i n  t h e  goods. A s  we explained earlier,15' it is  n o t  

In  these circumstances t h e  purchaser of 

155. See para .  2 1 ,  above. 

156. Sa le  of Goods Act 1893, s . l 4 ( 2 ) ( a ) ;  Supply of Goods 

157. Sa le  of Goods Act 1893, s . l 4 ( 2 ) ( b ) ;  supply of Goods 

158. See paras .  27-33, above. 
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our in ten t ion  t o  reopen i n  t h i s  paper the scope and content 

of t h e  consumer's r i g h t s  i n  c o n t r a c t  against  t h e  r e t a i l e r  
o r  f inance company with whom he  has made h i s  bargain.  

102 .  Sometimes t h e  consumer o r  user of unmerchantable 
goods i s  unable t o  sue f o r  breach of cont rac t  as he is  not  
a par ty  t o  t h e  c o n t r a c t  under which the goods have been 
supplied.  I t  i s  a t  l e a s t  arguable  t h a t  t h e  person who has 

broken h i s  c o n t r a c t  by supplying shoddy goods - and it may 
be t h e  producer who has broken h i s  contract  w i t h  t h e  
d i s t r i b u t o r ,  o r  t h e  r e t a i l e r  who has broken h i s  contract  
with t h e  purchaser - should be l i a b l e  i n  damages t o  the 

ul t imate  consumer who s u f f e r s  t h e  loss. These arguments 
w i l l  be considered later,  i n  P a r t  V I I I .  

103. If w e  leave the problems of the non-contracting 
consumer on one s i d e  f o r  t h e  moment, and r e t u r n  t o  the 
s i t u a t i o n  of t h e  purchaser who has  been suppl ied  under a 
cont rac t  with s a f e  but  unmerchantable goods, two questions 
have t o  be considered:- 

(a) Should the  purchaser of shoddy goods have a 
remedy i n  t o r t  o r  d e l i c t  aga ins t  t h e  producer 
as wel l  a s  a remedy i n  cont rac t  aga ins t  the 

retailer or  f inance  company? 

(b) Should t h e  same purchaser have a remedy i n  
t o r t  o r  d e l i c t  a g a i n s t  the producer where t h e r e  

has  been no breach of contract  by t h e  r e t a i l e r  
o r  f inance company? 

104 .  The argument i n  favour of holding t h e  producer 

s t r i c t l y  l i a b l e  i n  t o r t  o r  d e l i c t  f o r  sa fe  b u t  unmerchantable 
goods i s  t h a t  propounded by Franc is  J. i n  S a n t o r ' s  case, 159 

159. See para.  9 6 ,  above; 207 A.2d 305 (1965) New Jersey. 
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t h a t  a s  t h e  producer is  t h e  " f a the r  of t h e  t ransact ion" h e  
ought t o  guarantee t h a t  h i s  products a r e  reasonably f i t  f o r  
the  ord inary  purposes f o r  which such a r t i c l e s  are sold and 
used. The arguments aga ins t  holding the  producer s t r i c t l y  
l i a b l e  i n  such circumstances vary depending on whether t h e  
purchaser has  o r  has no t  a remedy i n  con t r ac t  against  the 
r e t a i l e r  o r  f inance company from whom he acquired the goods. 

Where t h e  purchaser has a remedy i n  con t r ac t  

105. 
a remedy i n  cont rac t  aga ins t  t h e  person from whom he acqu i red  

the  goods t h e  provis ion of an addi t iona l  remedy against  t h e  
producer i s  unnecessary and may lead t o  an increase  i n  t h e  
p r i ce  of t h e  product t o  cover the  cost  of providing a g a i n s t  
addi t iona l  claims. On t h e  o t h e r  hand t h e  inc rease  may i n  
most cases  be so  s l i g h t  a s  t o  be neg l ig ib l e ,  as the re ta i le r ,  
i f  l i a b l e ,  i s  under the  p re sen t  law usua l ly  e n t i t l e d  t o  c l a i m  
a f u l l  indemnity from the  producer, d i r e c t l y  or i n d i r e c t l y ,  
a s  a term of t h e  contract  under which t h e  goods a re  supp l i ed  
t o  him. A more ser ious  d i f f i c u l t y  i s  t h a t  the unmerchantai 

16 1 goods may, i f  t h e  Sale  of Goods A c t  d e f i n i t i o n  is  invoked, 

only f a l l  below the  s tandard  of  merchantable qua l i t y  because 
of t he  way i n  which they a r e  described by t h e  r e t a i l e r .  
In  Santor ' s  case the  producer had marketed t h e  carpet a s  
Grade I ;  l e t  us  however, assume t h a t  he had n o t  done so b u t  
t h a t  t h e  r e t a i l e r  had, on h i s  own i n i t i a t i v e ,  described t h e  
carpe t  a s  being Grade I. H e ,  t h e  r e t a i l e r ,  would be l i a b l e ,  
and r i g h t l y  so, f o r  s e l l i n g  a carpe t  of unmerchantable 
qua l i t y ,  b u t  it might appear un jus t  t o  hold t h e  producer 

It may be sa id  t h a t  where the  purchaser  a l ready h a s  

~~ ~~ ~~ ~ 

160. Cf. Kasler  v. Slavouski [1928] 1 K.B. 78. 

161. Sect ion 62(1A); see para .  99, above. 
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l i a b l e  i n  t o r t  f o r  t he  'over -se l l ing '  of h i s  product by t h e  

r e t a i l e r .  There i s  a l so  t h e  m a t t e r  of t he  p r i c e .  The 
q u a l i t y  t h a t  t h e  purchaser is e n t i t l e d  t o  expect  must be 
r e l a t ed ,  t o  some exten t ,  t o  t h e  p r i c e  t h a t  he  pays. I t  would 
be odd i f  he could complain t o  t h e  producer t h a t  the carpe t  
t h a t  he purchased a s  a 'cheap' carpe t  did n o t  have the 
a t t r i b u t e s  o f  one f o r  which he would expect t o  pay more. 
I f ,  on the  o t h e r  hand, he has  been overcharged by the 
r e t a i l e r ,  why should t h i s  g ive  him a remedy aga ins t  the 
producer? 

1 0 6 .  There a r e  arguments f o r  and aga ins t  giving the 
purchaser an add i t iona l  remedy aga ins t  t he  producer when he 

already has  one aga ins t  t he  r e t a i l e r  or  f inance  company wi th  

whom he was i n  cont rac t .  I t  i s  a question on which we know 
t h a t  stong views are held on both s ides .  W e  look forward t o  
hear ing them. 

Where the  purchaser  has no remedy i n  cont rac t  

107. W e  now come t o  the  second question. Should the 
purchaser be provided with a remedy against  t h e  producer f o r  
s a f e  but  shoddy goods where he  had no remedy i n  contract  
aga ins t  t h e  person who so ld  them t o  him? The circumstances 
i n  which he has  no such con t r ac tua l  remedy are, s ince 

t h e  passing of  t h e  Supply of Goods (Implied T e r m s )  Act 1973, 
few and f a r  between and they a r e  circumstances i n  which it 
can usual ly  be s a i d  t h a t  t h e  purchaser has g o t  what he 

bargained for .  162 
a re  inv i ted .  

This t oo  i s  a m a t t e r  on which comments 

162 .  See paras .  2 1  and 101, above. 
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The non-purchaser 

108. W e  have been consider ing the arguments fo r  and 
aga ins t  g iv ing  t h e  purchaser a r i g h t  t o  sue  t h e  producer 

f o r  s a f e  bu t  shoddy goods. The ul t imate  consumer who s u f f e r s  
t he  loss may no t  be the  purchaser  but someone else, say t h e  
purchaser 's  w i f e  o r  daughter. H e r  i n t e r e s t s  ought a l so  t o  
be considered. If it i s  decided t h a t  no remedy should be  

given t o  t h e  purchaser then  it would s e e m  t o  follow t h a t  

t he  u l t imate  consumer should have no b e t t e r  r i gh t .  I f  on 
t h e  o ther  hand it i s  decided t h a t  the  purchaser  should have 
a remedy aga ins t  t he  producer i n  t o r t  o r  d e l i c t  then it 
would s e e m  t o  follow t h a t  t h e  ul t imate  consumer should a l s o  
have a remedy, even though n o t  a purchaser. 

Summary 

1 0 9 .  The subjec t  m a t t e r  of  t h i s  Pa r t  has  been whether a 
producer should be held s t r i c t l y  l i a b l e  i n  t o r t  o r  d e l i c t  
where t h e  complaint i s  of phys ica l  damage t o  or defects  i n  
t h e  product i t s e l f ,  and t h e  quest ions r a i s e d  include t h e  

following:- 

(a)  Should a product  be c l a s s i f i e d  as "defect ive" i l  

it i s  unsafe o r  dangerous, b u t  not otherwise? 

If so, is  t h e r e  any reason why t h e  producer 's  
l i a b i l i t y  f o r  damage t o  t h e  product  should be 

d i f f e r e n t  from h i s  l i a b i l i t y  f o r  damage t o  
o the r  property? 

(b) Should a wider de f in i t i on  of "defect ive" be 

adopted, such as " unmerchantable" ? I f  so , 
where the  goods are safe  bu t  unmerchantable, 

(i) Should t h e  purchaser have the  r i g h t  
t o  sue  t h e  producer i n  tor t  o r  d e l i c t  
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when he already has a r i g h t  i n  cont rac t  
aga ins t  t h e  r e t a i l e r ?  

( i i )  Should he  have such a r i g h t  against  
t h e  producer where he has  no r i g h t  
i n  c o n t r a c t  against  t h e  r e t a i l e r ?  

( i i i )  What r i g h t s ,  i f  any, i n  t o r t  o r  
d e l i c t  should the non-purchaser have? 
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PART V I 1  - PURE ECONOMIC LOSS 

110. The duty of care  imposed on producers  by Donoghue v. 
Stevenson163 i s  t o  take reasonable  care  t o  prevent " i n j u r y  
t o  the  consumer's l i f e  o r  property"164 and w e  have a l ready  
considered whether the  producer of a d e f e c t i v e  product 
should be made s t r i c t l y  l iable  f o r  i n j u r i e s  or damage t o  

property caused by the  d e f e c t  i n  h i s  product. W e  now t u r n  
t o  compensation f o r  pure economic loss where there  has been 
no in ju ry  t o  t h e  claimant 's  person nor damage t o  h i s  
property. This  is  not  excluded by the E.E.C. dra f t  d i r e c t i v e  
although a claim i n  r e spec t  of  damage t o  t h e  product is 
apparently excluded by A r t i c l e  4 .  

111. From the  f a c t  t h a t  t h e  duky on producers under t h e  
present  l a w  i s  t o  take ca re  t o  prevent i n j u r y  t o  l i f e  o r  
property,  it might be concluded t h a t  a person who s u f f e r s  
economic loss but  no i n j u r y  can never have a claim. This  

165 may be an overs impl i f ica t ion .  There i s  s o m e  authori ty  
f o r  t he  propos i t ion  t h a t  a person whose person  or  property 
is  imper i l led  by a dangerously defect ive product may 
recover compensation from t h e  producer f o r  economic losses 
incurred i n  neu t r a l i s ing  t h e  danger. A s  Lord Denning M.R. 

s a id  i n  Dutton v. Bognor Regis Urban D i s t r i c t  Council166 of  
t he  duty of  t h e  producer:- 

" I f  he makes it negl igent ly ,  with a l a t e n t  
d e f e c t  ( so  t h a t  it breaks t o  p i eces  and 

163. [1932] A.C. 562; 1932 S.C.(H.L.) 31. See para. 1 6 ,  above 

1 6 4 .  Paras. 1 7  and 18, above. 

165. See t h e  judgment of Widgery J. i n  W e l l e r  & Co. v. Foot 
and Mouth Disease Research I n s t i t u t e  [19661 1 Q.B. 569, 
and cases  there  c i t ed .  For a recent  exposi t ion of t h e  
problems i n  t h i s  a r ea  of t he  law see Waddams, "The S t r i c  
L i a b i l i t y  of Suppl iers  of Goods", (1974) 37 M.L.R. 154-1 

166 .  [19721 1 Q.B. 373 a t  p. 396. 
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1 

i n j u r e s  someone) , he i s  undoubtedly liable. 
Suppose t h a t  t he  d e f e c t  is discovered i n  t i m e  
t o  prevent  the  in ju ry .  Surely he is l iable 
f o r  t h e  cos t  of repa i r . "  

2. Although t h e  matter  i s  no t  f r ee  from doubt it ma! 

therefore  be t h e  present  l a w  t h a t  a producer who negl igent ly  
produces an a r t ic le  t h a t  has a dangerous d e f e c t  may be liable 
t o  the  u l t imate  consumer f o r  economic lo s ses  incurred by 

t h a t  person i n  neu t r a l i s ing  t h e  danger. These might, i n  t h e  
case of a commercially use fu l  product ,  inc lude  i n  cer ta in  
circumstances n o t  only the  cost of r epa i r  b u t  t h e  lo s s  of 

1 6  7 p r o f i t s  incur red  while r e p a i r s  w e r e  being c a r r i e d  out. 
There s e e m s  t o  be l i t t l e  o r  no j u d i c i a l  suppor t  i n  English 
decis ions f o r  making economic l o s s  recoverable  where the 

negligence of t h e  producer r e s u l t s  i n  a d e f e c t  t h a t  does n o t  
make the  product dangerous. A s  Stamp L . J .  s a i d  i n  Dutton v. 
Bognor Regis Urban D i s t r i c t  Council:- 168 

"I may be liable t o  one who purchases i n  the  
market a b o t t l e  of g inge r  beer which I care less ly  
manufactured and which i s  dangerous and causes 
i n j u r y  t o  person o r  property;  bu t  it is  not  the 
law t h a t  I am liable to  him for  t h e  loss  he 
s u f f e r s  because what is found i n s i d e  t h e  b o t t l e  
and f o r  which he has  pa id  money i s  n o t  ginger 
beer  bu t  water. " 

A s  w e  explained ea r l i e r ,16 '  w e  do not  think it appropriate  
t o  consider  i n  t h i s  paper whether "economic loss"  ought always 

t o  be recoverable  when it i s  t h e  reasonably foreseeable  
consequence of a f a i l u r e  t o  t a k e  reasonable care. This 

167 .  Cf. Rivtow Marine Ltd. v. Washington I r o n  Works and 
Walkem Machinery & Equipment Ltd. (1974)  4 0  D.L.R. 
(3d) 530, a decis ion of t h e  Supreme Court of  Canada. 

168. [1972] 1 Q.B. 373 a t  p. 414. 
169 .  A t  para .  2 6 ,  above. 
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quest ion needs t o  be examined i n  a wider context  than 
l i a b i l i t y  f o r  defec t ive  products .  

113. This  br ings us back t o  the  d e f i n i t i o n  of defec t ive .  
I f  s t r ic t  l i a b i l i t y  w e r e  t o  be introduced and i f  a product 
were t o  be c l a s s i f i e d  as de fec t ive  only i f  it were unsafe 
and l i k e l y  t o  cause an acc ident ,  then arguably the  producer 
of an unsafe product should be s t r i c t l y  l i a b l e  fo r  economic 
losses  incur red  by the  consumer o r  u s e r  i n  preventing t h e  
accident  from happening. But t o  allow economic losses  

caused by a dangerously de fec t ive  product t o  be recovered 
by some is no t  t o  say they should be recovered by a l l .  
In  Weller 8, Co. v. Foot and Mouth Disease Research 
Inst i tute170 Widgery J. he ld  t h a t  even i f  t h e  p l a i n t i f f s ,  
who w e r e  auc t ioneers ,  could prove tha t  t h e  defendants had 
negl igent ly  caused an outbreak of foot  and mouth disease 
and, as  a r e s u l t ,  t he  c los ing  of the c a t t l e  market, t h i s  

did not  e n t i t l e  them t o  compensation by t h e  defendants f o r  
t he  loss of commissions t h a t  they would otherwise have 
made out of c a t t l e  auct ions.  

would have f a i l e d  even i f  t h e  l i a b i l i t y  on t h e  defendants 
f o r  t he  escape of the  v i r u s  were held t o  be s t r i c t .  
H e  explained t h a t  unless t h e  l i n e  were drawn s o  a s  t o  

include c l a i m s  by those whose person o r  property was i n  
danger bu t  t o  exclude t h e  rest, the number and s i ze  of t h e  

claims f o r  economic loss might be endless.  H e  sa id  

H e  a lso held171 tha t  the c l a i m  

172 

“In  an a g r i c u l t u r a l  community t h e  escape of f o o t  
and mouth disease v i r u s  i s  a t ragedy which can 
foreseeably a f f e c t  almost a l l  businesses  i n  t h a t  

,. - 

170. rig661 1 Q.B. 569. 

171. Ibid., a t  p.588. 

172. Ibid., a t  p.577. 
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area.  The a f fec ted  beasts must be s laughtered,  
a s  must o the r s  t o  whom t h e  disease may conceivably 
have spread. Other farmers are  p roh ib i t ed  from 
moving t h e i r  c a t t l e  and may be unable t o  bring them 
t o  market a t  the  most p ro f i t ab le  t i m e s ;  t ranspor t  
con t r ac to r s  who make t h e i r  l iv ing  by t h e  t ranspor t  
of animals a re  out  of work: dairymen may go shor t  
of milk and sellers of  cat t le  feed S u f f e r  loss of 
business ."  

1 1 4 .  I t  is extremely d i f f i c u l t  t o  draw a p rec i se  l i ne  

between the  economic loss  t h a t  should be recoverable  and t h e  
economic lo s s  t h a t  should not ,  even on the  p r e s e n t  s t a t e  of  

t h e  l a w .  173 
however it may be e a s i e r  than most. The p resen t  law would 

seem t o  be t h a t  economic loss a r i s i n g  out  of a defec t  i n  a 
product t h a t  has  been made neg l igen t ly  is  recoverable ,  i f  
recoverable  a t  a l l ,  by t h e  person whose person o r g r o p e r t y  
w a s  pu t  i n  p e r i l  by t h e  defec t .  This might s e e m  a convenient 
way of drawing t h e  l i n e  i f  t h e  l i a b i l i t y  of producers were 
t o  be made s t r ic t .  Comments are invi ted.  

I n  t h e  a rea  of l i a b i l i t y  fo r  de fec t ive  products 

115. Such a dividing l i n e  would not be appropr ia te  i f  
t h e  wider d e f i n i t i o n  of "defec t ive"  was p r e f e r r e d  so t h a t  
t h e  producer w a s  s t r i c t l y  liable i n  t o r t  o r  d e l i c t  f o r  
unmerchantable goods t h a t  caused no p e r i l  a t  a l l .  Perhaps 
i n  t h e  case of goods t h a t  w e r e  safe  but  unmerchantable t h e  
l i n e  Might be redrawn so a s  t o  include the  consumer or 
use r  of t h e  droduct  but  t o  exclude everyone else. 

1 1 6 .  I f  t h e  producer w e r e  t o  be held s t r i c t l y  l i a b l e  i n  

t o r t  or d e l i c t  f o r  products t h a t  w e r e  unmerchantable although 

173. "HOW arc? W e  t o  say when economic loss is t o o  remote o r  
not?  Whre i s  the  l i n e  t o  be drawn? Lawyers a re  
continU8lly asking t h a t  quest ion.  But t h e  judges a r e  
never 8efea ted  by it. W e  may not  be a b l e  t o  draw the  
l i n e  Wifh a rec i s ion  but  w e  can alwavs sav  on which s i d e  
of it any p a r t i c u l a r  case  f a l l s . "  S:C.M.- (United Kingdom) 
Ltd, v. W . J .  Whi t ta l l  & Son Ltd. [1971] 1 Q.B. 337, 

per Lord Denning M.R. 
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s a f e  and i f  pure economic l o s s  were t o  be allowed as t h e  
bas i s  of a claim aga ins t  t h e  producer, c l a i m s  would l i e  on 

t h e  following facts : -  

(a) X buys a computer from Y t h a t  has been 

manufactured by 2. He exp la ins  ' t o  Y t h a t  
he needs it f o r  use i n  h i s  business .  The 
computer has  a defec t  which causes economic 

losses  t o  X i n  h i s  business.  

(b)  X buys a typewri te r  fo r  h i s  daughter from Y: 

it has been manufactured by 2. X explains  t o  
Y t h a t  h i s  daughter needs it so  tha t  she can 
do copy typing  a t  home. The typewriter has  
a defec t  and h i s  daughter is  unable t o  e a r n  
money as a copy typ i s t .  

117.  On t h e  present  s ta te  of the law it seems t h a t  no 
claim can be made by X a g a i n s t  t he  producer of the  computer, 

nor by X's daughter aga ins t  t h e  producer of t he  typewri te r ,  
even where negligence on t h e  producer 's  p a r t  can be proved. 
I t  would the re fo re  be a r a d i c a l  change i n  t h e  law i f  t h e  
producer w e r e  t o  be held s t r i c t l y  l i a b l e  i n  each case 

whether neg l igen t  or  not.  The object ions t o  such a change 
a re  s u b s t a n t i a l l y  the  same as t h e  objec t ion  t o  allowing t h e  
recovery of compensation i n  t o r t  o r  d e l i c t  where the product  
i s  s a f e  and t h e  only damage sustained is t o  the  defec t ive  
product i t s e l f .  174 There is t h e  add i t iona l  d i f f i c u l t y  t h a t  

i n  each of t h e  examples given the  l i a b i l i t y  of the re ta i le r  
Y, i n  r e spec t  of the economic losses  - assuming t h a t  t h e  
p r i v i t y  d i f f i c u l t y  i n  t h e  typewri ter  case could be 
surmounted175 - would depend on what l o s s e s  he ought 
reasonably t o  have foreseen having regard t o  the circumstanc 
of which he knew or  ought t o  have known a t  t h e  time of sale.  

174.  See paras .  100-108, above. 

175. See paras .  128-132, below. 
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These circumstances would not ,  i n  t h e  ordi3ary way, be 

within the  contemplation of t h e  producer, Z, and it m i g h t  
s e e m  un fa i r  t o  impose s t r ic t  l i a b i l i t y  on him f o r  losses 

t h a t  w e r e  not within h i s  reasonable comtemplation j u s t  
because they w e r e  brought t o  t h e  no t i ce  of t h e  r e t a i l e r ]  

Y. 
liable f o r  l o s s e s  which were n o t  even within t h e  reasonable 
contemplation of t h e  r e t a i l e r .  Comments a r e  inv i t ed .  

I t  might s e e m  even more u n f a i r  t o  hold him s t r i c t l y  

Summary 

118. The c e n t r a l  problem i n  t h i s  Par t  as  i n  P a r t  V I  i s  
whether t he  producer should be s t r i c t l y  l i a b l e  f o r  a de fec t ive  
product i f  it i s  defect ive i n  t h e  broad sense of  being of 
unmerchantable q u a l i t y  or  only where the d e f e c t  makes it 
unsafe o r  dangerous. I f  t he  l a t t e r  is  p re fe r r ed  then the 

question i s  whether producers should be s t r i c t l y  l i a b l e  f o r  
pure economic loss where the  loss  is incurred i n  n e u t r a l i s i n g  
t h e  danger caused by the  de fec t .  I f  the former is  preferred 
t h e  qiiestion is broadly whether t h e  claims f o r  pure 
economic loss  should be t r e a t e d  i n  t h e  same way as claims 

i n  respect  of damage t o  the  product i t s e l f .  
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PART V I 1 1  - CONTRACT 

A. English Law 

119. So f a r  w e  have been considering t h e  possible ambit  

of a new remedy t h a t  does n o t  depend upon proof by t h e  
consumer of a breach of c o n t r a c t  by t h e  person sued. 
There a r e  however s i t u a t i o n s  i n  which a breach of c o n t r a c t  
can be proved against  t h e  person sued b u t  t h e  consumer 

cannot r e l y  on it f o r  a cause of action. 

The p r i v i t y  problem 

120. The law of England provides t h a t  only a par ty  t o  
a cont rac t  may sue f o r  breach of it: t h i s  is what i s  meant 

by t h e  requirement of " p r i v i t y " .  In t h e  case of Daniels 

v. White176 it meant t h a t  Mrs. Daniels w a s  n o t  able t o  s u e  
M r s .  Tarbard f o r  breach of cont rac t  although her husband 

was, and t h a t  M r .  Daniels was unable t o  sue  Whites f o r  
breach of cont rac t  although they had broken t h e i r  c o n t r a c t  
with M r s .  Tarbard by supplying her  with poisonous lemonade 
f o r  s a l e  t o  t h e  public.  Fur ther  remedies might be 
provided f o r  t h e  consumer by dispensing w i t h  the require- 
ment of p r i v i t y ,  a requirement which has ,  i n  America, 
been divided,  i n  t h i s  contex t ,  i n t o  " v e r t i c a l  p r iv i ty"  
and "hor izonta l  p r i v i t y " .  177 
i s  thought of a s  descending a chain of d i s t r i b u t i o n  from 
t h e  producer t o  t h e  middleman and on t o  t h e  r e t a i l e r  who 
sells t o  t h e  publ ic ,  " v e r t i c a l  p r iv i ty"  is  t h e  p r i v i t y  
which each of these persons has with h i s  predecessor and 

I f  the manufactured product 

176. [1938] 4 All E.R. 258. See para. 8 ,  above. 

177. See P.N. Legh-Jones, "Products L i a b i l i t y :  Consumer 
Pro tec t ion  i n  America" (1969)  C.L.J .  54 a t  pp. 56-57. 
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successor, and "horizontal  p r i v i t y "  i s  the  ensuing 
p r i v i t y  of con t r ac t  between t h e  r e t a i l e r  and t h e  f i r s t  
domestic consumer who buys from him, and then  between t h a t  
consumer and any sub-consumer, i f  such t h e r e  be. The 
requirements of p r i v i t y ,  " v e r t i c a l "  and "hor izonta l" ,  might 
be relaxed i n  t h e  following ways:- 

(a)  V e r t i c a l  p r i v i t y .  I t  might be provided t h a t  
t h e  purchaser should have t h e  same r i g h t  
t o  sue the  producer a s  the person t o  whom t h e  

producer so ld  and del ivered t h e  product, t hus  
extending p r i v i t y  ve r t i ca l ly .  I n  the  sa l e  
between producer and r e t a i l e r  or d i s t r i b u t o r  
a term w i l l  u sua l ly  be implied t h a t  the 
product i s  of merchantable q u a l i t y  so  
14r. Daniels would be able t o  sue  Whites on the 

f a c t s  of Daniels  v. White f o r  breach of t h e i r  
cont rac t  with M r s .  Tarbard. 

(b)  Horizontal p r i v i t y .  It might be provided 

t h a t  t he  non-purchaser should have the  same 
remedy aga ins t  t h e  r e t a i l e r  a s  t h e  purchaser, 
thereby extending p r i v i t y  hor izonta l ly .  Thus 

where the  purchaser  had a r i g h t  t o  damages 
f o r  breach of con t r ac t  the consumer would have 
an equivalent  r i g h t .  Mrs. Danie ls  would then 

be able  t o  sue M r s .  Tarbard on t h e  f ac t s  of 
D a n i e l s  v. White f o r  breach of M r s .  Tarbard's 

con t r ac t  with M r s .  Daniels. 

1 2 1 .  There i s  a t h i r d  p o s s i b i l i t y  which would involve 
a re laxa t ion  of t h e  p r i v i t y  requirement ho r i zon ta l ly  
v e r t i c a l l y .  It might be provided t h a t  t he  consumer should 
have a remedy aga ins t  t he  producer f o r  breach of h i s  
cont rac t  with t h e  person t o  whom he sold and del ivered t h e  
product although t h e  consumer himself was n o t  i n  contract 
with anyone. 
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122.  There a r e  two gene ra l  po in ts  t o  be made about 

re lax ing  t h e  requirement of p r i v i t y  of c o n t r a c t  i n  cases  
concerning defec t ive  products .  The f i r s t  i s  t h a t  it would 

mean sepa ra t ing  cont rac ts  f o r  t he  supply o f  goods from 
other  con t r ac t s ,  such a s  con t r ac t s  f o r  t h e  supply of services 
which a r e  ou t s ide  the  scope of t h i s  paper. It would a l s o  

mean upse t t i ng  a fundamental r u l e  of t h e  Engl ish law of 
cont rac t  t h a t  "considerat ion must move from t h e  promisee". 
It may be thought t h a t  an a t t a c k  on t h e  b a s i c  requirements 
of t h e  p r e s e n t  law of c o n t r a c t  would be bet ter  considered 
i n  a wider context  than t h a t  set by our p re sen t  terms of 
reference.  

123. The second po in t  is t h a t  unless  t h e  idea of a 
new remedy i n  t o r t  i s  r e j e c t e d  the  provis ion  of add i t iona l  
remedies i n  cont rac t  w i l l  involve an over lap ,  with perhaps 
d i f f e r e n t  r u l e s  on damages. Almost any of  t h e  changes i n  the 
present  law t h a t  w e r e  considered i n  P a r t  IV would provide 

M r .  and M r s .  Daniels with a r i g h t  t o  be compensated by Whiter 

i n  r e spec t  of t h e i r  i n j u r i e s .  It i s  f o r  considerat ion whethc 
add i t iona l  remedies i n  con t r ac t  would be needed i f  changes 

i n  t h e  p re sen t  law of t o r t  o r  d e l i c t  w e r e  made. 

1 2 4 .  It may be thought t h a t  addi t iona l  remedies f o r  

i n j u r y  t o  person o r  proper ty  belong proper ly  t o  the  law 
of tort178 and t h a t  t h e  main a i m  of any new remedy i n  
cont rac t  should be t o  provide f o r  the s o r t  of  claims t h a t  
do no t  f i t  e a s i l y  i n t o  t h e  l a w  of t o r t ,  t h a t  i s  t o  say 

those i n  which the  lo s s  flows not  from a dangerous d e f e c t  
i n  the  product  but  from a de fec t  t h a t  means t h a t  the 
product does not  match t h e  consumer's "economic 
expect a t  i on s " . 17' We s h a l l  therefore  t a k e  t h e  f a c t s  of  t h e  

178. See Traynor J. i n  Greenman 
P.2d 897 (1963) Cal. para .  

v. Yuba Products Inc. 377 
51, above. 

179. See para .  97,  above. 
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defec t ive  carpe t  case180 t o  i l l u s t r a t e  v e r t i c a l  p r i v i t y ,  
and t h e  hypothe t ica l  case of t h e  de fec t ive  typewr i t e r  181 

t o  i l l u s t r a t e  ho r i zon ta l  p r iv i ty .  

Ver t ica l  p r iv i ty :  a 'I leapfrog" a c t i o n  

125. On the  f a c t s  of t he  "carpe t"  case the  purchaser  
had a remedy i n  l a w  aga ins t  t he  r e t a i l e r  but t he  retailer 
was no longer wi th in  t h e  j u r i s d i c t i o n  of the cour t  and 
was probably inso lvent .  H e  t he re fo re  sued the  producer of 
t h e  carpet .  The producer had given no warranty t o  t h e  
purchaser bu t  he gave a warranty t o  t h e  r e t a i l e r  t h a t  the  
carpe t  was Grade I qua l i ty .  I f  t h e  purchaser had recovered 
a judgment aga ins t  t h e  r e t a i l e r ,  t h e  r e t a i l e r  would have been 
ab le  t o  claim an indemnity from t h e  producer o r  t h e  

d i s t r i b u t o r  f o r  breach of the 'warran ty .  In  See ly ' s  

case182 Traynor C . J .  s a i d  t h a t  t h e  purchaser ought on such 
f a c t s  t o  be ab le  t o  sue the  producer d i r e c t  and i f  t h i s  

w e r e  made poss ib le  by English law it would c e r t a i n l y  

prevent  c i r c u i t y  of  ac t ion ;  it would achieve i n  one act ion 
t h e  same r e s u l t  which must now be achieved by two. 

1 2 6 .  

t h e  dea le r  and t o  sue any person i n  t h e  chain of d i s t r ibu t ion ,  
going back t o  t h e  producer, aga ins t  whom a breach of contract  
can be proved. It i s  f o r  considerat ion whether it would be 
b e t t e r  t o  l i m i t  t h e  "leapfrog" ac t ion  t o  proceedings against 
t h e  producer r a t h e r  than  t o  allow t h e  purchaser t o  sue  
each and every m e m b e r  of the  producing and marketing chain. 
The arguments f o r  and aga ins t  "c hannellincj' 184 a r e  

r e l evan t  here. 

French law183 allows the  purchaser t o  " leapfrog" 

180. See para. 96 ,  above. Santor v. A. & M. Karagheusian Inc. 
207 A.2d 305 (1965) Ne-ey. 

181. See para. 1 1 6 ,  above. 
182. Seely v. White Motor Co.  403 P.2d 1 4 5  (1965) Cal .  See 

para. 97 ,  above. 
183. Where it i s  known a s  "act ion d i r ec t e" .  
184. See paras. 54-60. 
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127 .  It  may be sa id  t h a t  t h e  purchaser who sued the  
producer f o r  breach of con t r ac t  would have g r e a t  d i f f i c u l t y  
i n  making o u t  a case of breach of cont rac t ,  a s  he would n o t  
have f i r s t  hand knowledge of  t h e  terms of t h e  producer's 
cont rac t  wi th  t h e  d i s t r i b u t o r  o r ,  a s  t he  case may be, 
with the  r e t a i l e r .  If t h e  claim w e r e  i n  r e s p e c t  of personal  
i n j u r i e s  t h i s  d i f f i c u l t y  could be overcome by making an 
appl ica t ion  t o  t h e  court  f o r  discovery of documents before  
s t a r t i n g  proceedings b u t  t h i s  would n o t  be  appropriate  
i n  anything bu t  a very l a r g e  claim. Consideration should 
be given t o  another  p o s s i b i l i t y  concerning t h e  burden of 
proof. The genera l  r u l e  is t h a t  the  person who brings an 
ac t ion  f o r  breach of con t r ac t  must prove t h e  terms of t h e  
cont rac t  and prove t h a t  t hey  w e r e  broken. 
provided t h a t ,  f o r  the  purposes of a " leapfrog" act ion,  
t he  producer should be assumed t o  have broken the  terms of  

h i s  con t r ac t  with h i s  d i s t r i b u t o r ,  o r  r e t a i l e r ,  once a 
breach w e r e  proved of t h e  retailer 's  c o n t r a c t  with the 
purchaser. The producer would then have t h e  burden 
of proving t h a t  he had no t  broken h i s  c o n t r a c t ,  o r  t h a t  
t he re  was an exemption c lause  i n  h i s  c o n t r a c t  of supply on 
which he w a s  e n t i t l e d  t o  r e l y .  

It  might be 

187 

Horizontal p r i v i t y  

128. 
a sec t ion  on "Third Party Benef ic ia r ies  of Conditions and 
Warranties" and examined t h e  cont rac tua l  remedy provided 
i n  almost every S t a t e  i n  America by Sect ion 2-318 of t h e  

I n  an e a r l i e r  consu l t a t ive  documentla8 we  included 

185. Administration of J u s t i c e  A c t  1970, s.31; R.S.C.,  0 . 2 4  
r . 7 A .  

186. The argument fo r  r equ i r ing  proof of breach  of the 
r e t a i l e r ' s  cont rac t  is considered a t  pa ra s .  105-107, ab01 

187. Subject  t o  the  "reasonableness" t e s t  under  sect ion 55 (4) 

188. Law Commission Working Paper N o .  18  and Scot t i sh  Law 

of t h e  Sa le  of Goods A c t  1893. 

Commission Memorandum N o .  7. See para .  31, above. 
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Uniform Commercial Code. The o f f i c i a l  t e x t  reads  as 
follows:- 

"A seller's warranty whether express o r  implied 
extends t o  any na tura l  person who i s  i n  t h e  
family o r  household of h i s  buyer o r  who is  a 
guest  i n  h i s  home i f  it i s  reasonable to expect 
t h a t  such person may use ,  consume o r  be a f fec ted  
by t h e  goods and who is in jured  i n  person by 
breach of t h e  warranty. A s e l l e r  may n o t  exclude 
o r  l i m i t  t h e  operation of t h i s  section." 

This i s  Al te rna t ive  A i n  t h e  o f f i c i a l  t ex t :  t h e r e  a re  a lso 
two v a r i a n t s  which it i s  not necessary t o  consider  f o r  the 
purposes of t h e  present  study. 

129 .  W e  explained t h a t  t h e  requirement of p r i v i t y  
produced some apparent ly  unjust  r e s u l t s ,  f o r  example 189 

"A man buys a hot-water b o t t l e  for  h i s  w i f e  
from a chemist and it b u r s t s  and sca lds  her.''' . . .The husband i s  able  t o  c l a i m  under s . 1 4  
of t h e  Sa le  of Goods A c t  for medical expenses 
incurred thereby, but  any c l a i m  by t h e  w i f e  
(aga ins t  t h e  chemist o r  manufacturer) would 
depend on h e r  being a b l e  t o  prove negligence." 

W e  concluded t h e  s e c t i o n  by i n v i t i n g  views on t h e  following 
questions:- 

" I f  t h e  seller's obl iga t ions  a r e  t o  be extended 
t o  t h i r d  par ty  b e n e f i c i a r i e s ,  should the r e l i e f  
to be granted - 
( a )  be l imi ted  t o  cases  of personal i n j u r y ?  o r  

(b) cover damage t o  property as  well? o r  

(c) cover a l l  f i n a n c i a l  loss?' '  

189. Ibid. ,  para.33, Example C. 

190. P r i e s t  v. Last [1903] 2 K.B. 148. 
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A s  w e  s a i d  i n  our  report lgl  t h e  process of consul ta t ion  
disclosed widespread i n t e r e s t .  Commentators s p e c i f i c a l l y  
concerned wi th  t h e  consumer i n t e r e s t  expressed wholehearted 
support f o r  t h e  proposed extension of the  seller's 
obl iga t ions .  Those expressing t h e  viewpoint of  insurers  
had doubt about t h e  wisdom of  addihg t o  t he  insurance 
burden on t h e  r e t a i l i n g  sec t ion  of commerce. Most lawyers 
urged t h a t  an extension of t h e  seller's ob l iga t ions  should 
be deferred u n t i l  t he  l i a b i l i t y  of the  producer i n  t o r t  
o r  d e l i c t  had been re-examined. 

130. A remedy t h a t  was l i m i t e d  t o  personal  i n ju ry  and 

property damage would be very l i k e  the  remedy i n  t o r t  t h a t  
t h e  law of t h e  S t a t e  of Ca l i fo rn ia  allows t h e  in jured  pa r ty  

t o  br ing aga ins t  t he  r e t a i l e r .  The only d i f fe rence  is  
t h a t  i f  it w e r e  founded i n  c o n t r a c t  the r e t a i l e r  would no t  
be l i a b l e  f o r  dangerous de fec t s  t h a t  he had made known t o  
t h e  buyer, o r  which the  buyer ought reasonably t o  have 
discovered. lg3 

protec t ion  t o  t h e  consumer than  the  proposed extension 
of ho r i zon ta l  p r i v i t y .  I f  t h e  remedy i n  t o r t  is  f o r  t h i s  
reason t o  be p re fe r r ed ,  t he  b a s i c  questions t o  which we  
r e tu rn  a re  those  t h a t  w e r e  examined i n  Pa r t  I V :  (a) 
Should s t r i c t  l i a b i l i t y  be introduced i n  r e spec t  of de fec t ive  
products? (b)  I f  so,  should t h e  l i a b i l i t y  be channelled t o  
the  producer o r  should it res t  on everyone i n  t h e  en te rp r i se ,  
including t h e  retailer? 

The remedy i n  t o r t  would thus  g ive  be t t e r  

1 9 1 .  Law Com. N o .  2 4 ,  Scot. Law Com. No. 1 2 ,  para .  63. 

192 .  Vandermark v. Ford Motor Co. 391 P.2d 1 6 8  ( 1 9 6 4 )  Cal. 
See para .  53, above. 

193. See para .  101, above. 
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131. I f  ho r i zon ta l  p r i v i t y  w e r e  t o  be extended t o  
cover " a l l  f i n a n c i a l  loss" t h i s  would provide a remedy 

aga ins t  t he  retailer i n  the  hypothe t ica l  case of the 
defec t ive  typewri te r .  
value t o  the  consumer i f  the  producer 's  s t r ic t  l i a b i l i t y  
i n  t o r t  w e r e  t o  be confined t o  products  with d e f e c t s  

t h a t  made them dangerous. 

This would be of p a r t i c u l a r  

132. In  the  typewri te r  case t h e  loss sus ta ined  by 
t h e  user  of t h e  de fec t ive  product was loss of earn ings  
which the  re ta i ler  could reasonably have foreseen. 
The loss i s  only i r recoverable  because the typewr i t e r  
was purchased a s  a g i f t  f o r  t he  daughter; i f  it had 
been purchased by t h e  f a the r  a s  agent  f o r  h i s  daughter  
she would have been ab le  t o  sue. I f  t he  l o s s  had been i n  
t h e  form of money expended i n  p u t t i n g  the  typewr i t e r  i n to  
working order  t h e  f a t h e r  would have been e n t i t l e d  t o  sue 
f o r  an equiva len t  sum as  represent ing  the  measure of  h i s  
damage under t h e  Sa le  of Goods A c t . l g 5  

only the  'commercial' losses  f o r  which there  i s  no present 
remedy, t h a t  i s  t o  say  the  money t h a t  the daughter  might 
otherwise have made out  of t he  commercial exp lo i t a t ion  of he r  
present .  It i s  f o r  considerat ion whether t h i s  ve ry  small 
a rea  of unprotected loss  would j u s t i f y  the imposi t ion on 
r e t a i l e r s  of l i a b i l i t y  f o r  i n j u r i e s  and property damage 

a s  w e l l .  W e  would welcome views on t h i s  and on any other 
so lu t ion  t h a t  might be devised t o  t h i s  p a r t i c u l a r  problem. 

I t  i s  the re fo re  

133. I f  t he  non-purchaser w e r e  t o  be given t h e  same 
con t rac tua l  r i g h t s  aga ins t  t h e  r e t a i l e r  as t h e  purchaser  
and and i f  t h e  purchaser  w e r e  enabled t o  sue t h e  
producer d i r e c t ,  by a "leapfrog" ac t ion  i n  c o n t r a c t ,  a 
case  could be made f o r  giving t h e  non-purchaser remedies i n  

~~ ~~ 

194 .  Para. 116(b)  , above. 

195 .  Section 5 1 ( 3 ) .  C f .  Mason v. Burningham [1949] 2 K.B. 545. 
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cont rac t  n o t  only aga ins t  t h e  retailer but  also against  
those higher  up t h e  chain of  d i s t r ibu t ion ,  including the  
producer. M r s .  Daniels would be enabled thereby  t o  sue 

Whites f o r  breaking t h e i r  con t r ac t  with M r s .  Tarbard 
by supplying h e r  with unmerchantable lemonade. 
Comments are inv i t ed  on a l l  t hese  poss ib le  changes i n  t h e  

law. 

1 9 6  

Summary 

134. The t h r e e  quest ions r a i s e d  i n  t h i s  P a r t  a re  

Should the  purchaser  be enabled t o  "leap- 
f rog" the  retailer and t o  sue o the r s  i n  t h e  
chain of d i s t r i b u t i o n  fo r  breaches of 
t h e i r  respec t ive  contracts?  

Should the  non-purchaser be g iven  the r i g h t  
t o  sue the  re ta i ler  fo r  breach of  h i s  
cont rac t  with t h e  purchaser? 

Should the  non-purchaser be g iven  the  

same cont rac tua l  r i g h t s  under (a) as  the 
purchaser? 

Our provis iona l  view is  t h a t ,  i f  addi t iona l  remedies a r e  
needed f o r  t h e  ul t imate  purchaser  o r  user  o f  defect ive 
products, they  would be more conveniently provided by 
imposing f r e s h  s t a tu to ry  ob l iga t ions  on t h e  producer than 
by a l t e r i n g  t h e  ru les  of  t h e  law of cont rac t .  

B. Scots  Law 

135. Although the  concepts  and terminology of Scots l a w  
i n  regard t o  t h e  matters  d e a l t  with i n  t h e  preceding 

~~ ~~ ~ 

196. See paras .  8 and 120,above. 
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paragraphs of t h i s  p a r t  of t he  paper  d i f f e r  i n  c e r t a i n  
respec ts  from those  of English l a w ,  very s i m i l a r  problems 

of l ega l  po l icy  are presented. A s  w e  have a l ready  pointed 
ou t  t he  circumstances i n  which a t h i r d  par ty  t o  a contract  
can sue upon it under Scots l a w  a r e  somewhat l imi t ed ,  
and w e  th ink  t h a t  such circumstances a re  not  o f t e n  l i ke ly  
t o  arise i n  ques t ions  of l i a b i l i t y  f o r  defec t ive  products. 
I f  a cont rac tua l  r a t h e r  than a d e l i c t u a l  so lu t ion  w e r e  t o  
be suggested t o  overcome such d i f f i c u l t i e s  t h e  quest ions 
which may a r i s e  i n  t h e  context of Scots  law appear  t o  be:- 

197 

Should a t i t l e  t o  sue  f o r  breach of  Contract 
be  conferred on t h i r d  p a r t i e s  who have 
su f fe red  in ju ry  a s  a r e s u l t  of a de fec t  i n  
a product? 

I f  so, should such t i t l e  t o  sue be conferred 
on t h i r d  p a r t i e s  genera l ly  o r  should such a 
t i t l e  t o  sue be confined t o  c e r t a i n  specif ied 
t h i r d  p a r t i e s  e.g. t h e  immediate family and 

gues t s  of the  con t r ac t ing  party? 

Should 

(i) 

(ii) 

If a 

t he  eventual purchaser, o r  

t h i r d  p a r t i e s  such a s  those mentioned i n  
(b) above be given a t i t l e  t o  sue f o r  
breach of c o n t r a c t  persons h ighe r  i n  the 
chain of c i r c u l a t i o n  and d i s t r i b u t i o n ,  
f o r  example by means of a form of leapfrog? 

t i t l e  t o  sue w e r e  t o  be confer red  on such 
t h i r d  p a r t i e s ,  o r  any of them, should  t h i s  be 
done by conferr ing on them a d i r e c t  s ta tu tory  
t i t l e  t o  sue o r  by allowing some f o r m  of 
s t a t u t o r y  extension and adaptat ion of the 
p r i n c i p l e  of jus quaesitum t e r t i o ?  

197.  See paras .  8 and 12(a)  , above. 
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PART I X  - LAPSE O F  TIME 

Limitat ion and Prescr ip t ion  

136 .  The law of England provides l i m i t a t i o n  periods 
f o r  the  br inging  of l ega l  proceedings. The genera l  r u l e  
i s  t h a t  once t h e  re levant  per iod  had expired it i s  too 
l a t e  f o r  t h e  in ju red  person t o  sue. The l a w  of Scotland 
normally t reats  lapse of t i m e  as a bas i s  f o r  t h e  negative 
p re sc r ip t ion  which ex t inguishes  the  r i g h t  as w e l l  a s  t h e  

remedy, bu t  c e r t a i n  l i m i t a t i o n  periods have been 
introduced i n t o  t h e  law of Scot land by s t a t u t e ,  of which 

one example i s  t h e  spec ia l  l i m i t a t i o n  app l i cab le  t o  
act ions f o r  damages f o r  personal  i n j u r i e s  and death. 
Lapse of t i m e  is, i n  such circumstances, a defence t o  an 
act ion.  lg8 

and p resc r ip t ion  i n  a s epa ra t e  Pa r t  in  o rde r  t o  cover l a p s e  
of t i m e  i n  r e l a t i o n  t o  claims f o r  a l l  kinds of  injury o r  
loss whether founded on t o r t  o r  d e l i c t  o r  on breach 
of s t a t u t o r y  duty o r  on con t r ac t .  

W e  have found it convenient t o  deal with l i m i t a t i o i  

Personal i n j u r y  o r  death 

137 .  The laws of both England and Scot land provide t h a t  
a person sus t a in ing  personal  i n j u r i e s  must s t a r t  proceedings 
within a spec i f i ed  t i m e  of sus t a in ing  t h e  i n j u r y .  
The l i m i t a t i o n  provis ions i n  both systems of l a w  have been 
amended seve ra l  t i m e s  s ince  they  were introduced i n  1954 

1 9 9  

198. 

1 9 9 .  

See paras .  77-79 above, f o r  our considerat ion of o t h e r  
defences. 

The r e l evan t  provis ions a r e  contained f o r  England and 
Wales i n  t h e  Law Reform (Limitation of Act ions,  etc.) 
A c t  1954, t h e  Limitat ion A c t  1963 and t h e  Law Reform 
(Miscellaneous Provis ions)  A c t  1971 .  The Scot t i sh  
provis ions  have now been consolidated (wi th  some minor 
amendments) i n  Pa r t  I1 of the  P resc r ip t ion  and 
Limi ta t ion  (Scotland) A c t  1973. There i s  a l so  i n  Sco t s  
law a long negative p re sc r ip t ion  which ext inguishes  c l a i m s  
f o r  damages f o r  personal  i n j u r i e s  a f t e r  a period of 2 0  
years  running from the  d a t e  when the  c la im becomes 
enforceable .  
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and are ,  somewhat complex. They have caused many p rac t i ca l  
d i f f i c u l t i e s  of i n t e r p r e t a t i o n ,  bu t  t he  main elements may b e  
summarised thus .  The normal l i m i t a t i o n  per iod i s  three  
years  from t h e  d a t e  of the  in ju ry .  Where, however, t he  
in ju red  person i s  j u s t i f i a b l y  ignorant  of m a t e r i a l  f a c t s  of 
a dec is ive  cha rac t e r ,  t he  da t e  from which time runs  is  
postponed u n t i l  he  has obtained o r  ought t o  have obtained 
knowledge of those  f a c t s .  2oo 
before h i s  ac t ion  i s  time-barred h i s  executors and 
dependants have a f u r t h e r  t h r e e  yea r s  from t h e  d a t e  of death 
i n  which t o  b r ing  proceedings. Fur ther  amendments t o  the r u l e s  
of l imi t a t ion  under English l a w  have recent ly  been proposed 

by t h e  Lord Chancel lor ' s  Law Reform Committee,201 the  most 
s i g n i f i c a n t  of which are:- 

I f  t h e  injured person  d ies  

t h a t  ignorance of  matters of law should not 
postpone the  running of t i m e ,  and t h a t  the  
"worthwhile cause of act ion test" should not, 
t he re fo re ,  be accepted; and 

t h a t  t he  cour t s  should have a d i s c r e t i o n  t o  
over r ide  a defence of l imi t a t ion  notwithstanding 
t h a t  t h e  p l a i n t i f f  has  ,not sued w i t h i n  three  
yea r s  of h i s  d a t e  of knowledge. 

Reform of t h e  Scots  law r e l a t i n g  t o  l imi t a t ion  i s  a l so  under 

considerat ion,  and t h e  Sco t t i sh  Law Commission propose during 
f u r t h e r  cons idera t ion  of t h e i r  programme sub jec t  Prescr ip t ion  
and Limitat ion of Actions t o  review, amongst o t h e r  matters, 

t h e  l imi t a t ion  provis ions  which present ly  apply t o  actions 
f o r  damages i n  r e spec t  of personal  i n j u r i e s  and death. 

200. This a t tempt  t o  summarise b r i e f l y  the s t a t u t o r y  formulae 
i s  necessa r i ly  incomplete and must be read subjec t  t o  
the  r e l a t i v e  s t a t u t o r y  provis ions  and t h e i r  i n t e rp re t a t ion .  

201.  Twentieth Report (1974), Cmnd. 5630. 
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138. The normal l i m i t a t i o n  per iod of t h r e e  years  i n  t h e  

case  of personal  i n j u r i e s  a p p l i e s  whether t h e  c l a i m  i s  made 
zt common law o r  by s t a t u t e  and whether it is founded on 
t o r t  o r  d e l i c t  o r  on cont rac t .  2 0 2  

Cther claims 

1 3 9 .  Where t h e  c l a i m  f o r  loss  o r  damage does not inc lude  

a claim i n  r e s p e c t  of personal  i n j u r y  o r  dea th  the general  
r u l e ,  under Engl ish law, i s  t h a t  t h e  claim is  time-barred 

a f t e r  s i x  yea r s ,  whether it is  made a t  common l a w  o r  by 
s t a tu t e203  and whether it is founded on t o r t  o r  contract. 
I n  Scotland t h e  f i v e  years '  nega t ive  p re sc r ip t ion  appl ies  

t o  an ob l iga t ion  a r i s i n g  from l i a b i l i t y  (whether a r i s ing  
from any enactment o r  from any r u l e  of law) t o  make  
reparat ion205 and t o  an ob l iga t ion  a r i s ing  from, or by 
reason of any breach of , a c o n t r a c t  o r  promise,206 except 
where, i n  e i t h e r  case, t h e  ob l iga t ion  is  t o  make reparat ion 
i n  respec t  of personal  i n j u r i e s .  

204 

207 

Defect ive products  

1 4 0 .  The l i m i t a t i o n  and p resc r ip t ion  provis ions  i n  
t h e  laws of England and Scot land,  t o  which w e  have made 

re ference ,  apply whether o r  n o t  t h e  l i a b i l i t y  of  the person 
sued i s  s t r ic t .  I n  view of t h e  r i s k s  of error and overs ight  
by l e g a l  adv i se r s  and by o the r s ,  including t r a d e  unions 

202. L imi ta t ion  A c t  1939, s.2 (11, as  amended: Prescr ip t ion  and 
Limi ta t ion  (Scotland) A c t  1973, s.17. 

203. Unless t h e  s t a t u t e  provides  otherwise. 

204 .  Limitat ion A c t  1939, s . 2 ( 1 ) .  

205. P re sc r ip t ion  and Limi ta t ion  (Scotland) A c t  1 9 7 3 ,  s s . 6  and 
11 and Sched. l , l ( d ) .  

2a6. Ib id . ,  ss.6 and 11 and Sched. l , l ( g ) .  

207. Ibid.  , ss.6 and 11 and Sched. 1 , 2 ( g ) .  
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ac t ing  f o r  c la imants  and claimants themselves, it seems 
undesirable  t o  have a p r o l i f e r a t i o n  of time limits d i f f e r ing  
according t o  t h e  p rec i se  grounds of act ion i n  p a r t i c u l a r  

cases.  It might t he re fo re  be thought appropriate  t h a t ,  
un less  spec ia l  t i m e  l i m i t s  can be j u s t i f i e d ,  c la ims ar i s ing  
from l i a b i l i t y  f o r  defec t ive  products  should be sub jec t  t o  
t h e  same t i m e  l i m i t s  as other  c l a i m s  of damages, whether they 
a r e  based on f a i l u r e  t o  take reasonable  care upon some 
form of str ict  l i a b i l i t y .  

Duration of t h e  producer 's  ob l iga t ion  

1 4 1 .  The Strasbourg d r a f t  convention and t h e  E.E.C. d r a f t  

d i r e c t i v e  each contain a time l i m i t  of a d i f f e r e n t  character.  
They each provide t h a t  the  l i a b i l i t y  of the producer should 
come t o  an end when a spec i f ied  t i m e  has e lapsed a f t e r  the 
product has been pu t  i n t o  c i r cu la t ion .  The Strasbourg 
d r a f t  convention provides f o r  a p re sc r ip t ive  pe r iod  of 
t e n  years;208 and t h e  E.E.C. d r a f t  d i r ec t ive  i s  as ye t  
s i l e n t  on the  exac t  period. 209 

b o t t l e  of ginger  beer  containing a snail''' w e r e  produced 
and marketed by M r .  Stevenson and w e r e  not drunk by 
M r .  Donoghue u n t i l  a f t e r  t he  prescr ibed  period had elapsed, 
say eleven years  l a t e r ,  she would have no r i g h t  t o  sue 
M r .  Stevenson under t h e  Strasbourg d r a f t  convention nor 
under the  E.E.C. d r a f t  d i r e c t i v e ,  although her  remedy a t  
common law, i f  f a u l t  could be es tab l i shed ,  would not  be barred 

u n t i l  t h ree  years  had elapsed from t h e  date of h e r  in jur ies .  

By these  provis ions  i f  a 

208. A r t .  7. 

209. A r t .  6 .  

210.  On the  f a c t s  of Donoqhue v. Stevenson [1932] A.C. 562 ,  
1932 S.C. (H.L.) 31. See para .  1 6 ,  above. 
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1 4 2 .  W e  be l i eve  t h a t  t hese  proposals i n  t h e  Strasbourg 
d r a f t  convention and i n  the  E.E.C. d r a f t  d i r e c t i v e  a re  

supported on two grounds. F i r s t  it i s  s a i d  t h a t  s ince 
products cannot be expected t o  l as t  i n d e f i n i t e l y  the  
producer 's  l i a b i l i t y  should n o t  l a s t  longer t h a n  the p roduc t ' s  
normal l i fe -span .  The second argument is t h a t  it is  thought 
t o  be e a s i e r  and cheaper t o  arrange insurance cover for  
claims i n  r e spec t  of a product i f  a t i m e  l i m i t  can be set  
on the  dura t ion  of t he  l i a b i l i t y .  In  r e l a t i o n  t o  the  

Strasbourg d r a f t  convention and t h e  E.E.C. d r a f t  d i r ec t ive ,  
however, t h e  t i m e  l i m i t  may be  c r i t i c i s e d  on a t  l e a s t  two 
grounds. The first is  t h a t  an a r b i t r a r y  t i m e  l i m i t  of 
un iversa l  app l i ca t ion  cannot be j u s t i f i e d  as tak ing  the 

l i fe-span of t h e  p a r t i c u l a r  product  i n to  account ,  since it 
draws no d i s t i n c t i o n  between, say ,  a punnet of  f r e sh  
s t rawberr ies  and a new motor-car. The second is t h a t  it 
prevents  t h e  br inging  of proceedings a f t e r  t h e  end of 
t h e  prescr ibed  per iod ,  even though the  i n j u r y  may have been 
sus ta ined  be fo re  t h e  t i m e  l i m i t  expired. Th i s  could work 

un fa i r ly  on a person who was in ju red  shor t ly  before  the 
t i m e  l i m i t  r an  ou t ,  but  could n o t  t r ace  t h e  producer i n  
t i m e  t o  s t a r t  proceedings wi th in  the  prescr ibed  period: 
t h e  in jured  person would, of course,  be u n l i k e l y  t o  
know when t h e  per iod  was about t o  run out  a s  he  would not ,  

i n  most cases ,  know on what d a t e  the  producer had put 
h i s  product i n t o  c i r cu la t ion .  

1 4 3 .  W e  should welcome v i e w s  on the app l i ca t ion  of 

l imi t a t ion  pe r iods  t o  claims i n  respec t  of de fec t ive  products ,  
and i n  p a r t i c u l a r  on the  provis ion  of a per iod  a f t e r  which 

t h e  l i a b i l i t y  of t he  producer should be a t  an end, a s  
proposed i n  t h e  Strasbourg d r a f t  convention and the E.E.C. 

d r a f t  d i r e c t i v e .  
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PART X - SUMMARY. 

1 4 4 .  W e  w e r e  i n v i t e d  by the  Lord Chancellor and by the  
Lord Advocate t o  consider  the  e x i s t i n g  law governing 
compensation f o r  i n j u r y ,  damage t o  property and any o the r  loss  
caused by defec t ive  products and t o  recommend what improvements, 
if any, w e r e  needed i n  the  law t o  ensure t h a t  add i t iona l  
remedies w e r e  provided. Our purpose i n  t h i s  paper had therefore  
been t o  canvass a l l  t h e  poss ib le  ways i n  which t h e  ex i s t ing  
law might be changed t o  provide add i t iona l  remedies, within 
the present  framework of par ty  and pa r ty  l i t i g a t i o n .  In our 
dlscussions w e  have borne i n  mind t h a t  t he  Royal Commission 
under Lord Pearson has terms of re ference  which over lap  our 
r e m i t 2 1 1  and t h a t  both the  Council of  Europe’’’ and t h e  
Commission of t h e  European C ~ m m u n i t i e s ’ ~ ~  are  engaged i n  s tud ie s  
of l i a b i l i t y  f o r  de fec t ive  products which could l e a d  i n  the  

r e l a t i v e l y  near  f u t u r e  t o  changes i n  t h e  present  l a w  of the 
United Kingdom. 

1 4 5 .  W e  should welcome comments on our  ana lys i s  of  the 
considerat ions r e l evan t  t o  the  reform of t h i s  p a r t  of  the 
law, and on any d i f f i c u l t i e s  o r  p o s s i b l e  so lu t ions  t h a t  may 

s e e m  t o  have been overlooked. W e  are i n  p a r t i c u l a r  anxious 
t o  l ea rn  from readers  t h e i r  r eac t ions  t o  the fo l lowing  
questions:- 

TORT: DELICT 

( a )  A r e  t h e  remedies provided under t h e  e x i s t i n g  
law adequate? (paras. 34-38) 

211.  See paras. 1-3, above. 

212 .  See para. 4 ,  above and the  t e x t  of the d r a f t  convention 
a t  Appendix E. 

213. See para. 5 ,  above and the  t e x t  of the d r a f t  d i r ec t ive  
~ a t  Appendix C. 
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(b) I f  no t ,  would adequate remedies be provided 
simply by a l t e r i n g  t h e  ru l e s  on burden of 

proof i n  cases founded on f a i l u r e  t o  
t ake  reasonable care? (paras. 39-44) 

(c) I f  no t ,  should some persons i n  some circumstances 
be s t r i c t l y  l i a b l e  f o r  defect ive products  
although they may n o t  have acted i n  breach 
of contract?  (paras .  34-38, 45-46)  

(d) If  t h e  answer to (c) is  " Y e s " ,  then w e  inv i te  

readers  t o  consider t h e  following quest ions 
under t h e  following subheadings : - 

A. Personal i n j u r i e s  

(i) Who should be l i a b l e ?  Should l i a b i l i t y  be 
imposed on everyone i n  the  producing and 
marketing e n t e r p r i s e  including t h e  producer 
and t h e  r e t a i l e r ,  o r  should l i a b i l i t y  be 
channelled? I f  it should be channelled should 
l i a b i l i t y  r e s t  on t h e  producer a lone,  o r  should 

t h e  producer's l i a b i l i t y  be assumed i n  some 
cases  by the  r e t a i l e r  o r  f i r s t  d i s t r i b u t o r ?  

Should t h e  injured person 's  other remedies 
and t h e  producer 's  r i g h t s  of con t r ibu t ion  
o r  indemnity be preserved? (paras. 48-62) 

(ii) How should defect  be defined? Should a 
product be classed as  defect ive i f  it i s  
not  reasonably f i t  f o r  t h e  ordinary 
purposes f o r  which such a r t i c l e s  a r e  

s o l d  and used, o r  only i f  it is dangerous 
o r  unsafe? (para.63) 
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(iii) T o  what products should s t r i c t  l i a b i l i t y  apply? 
(paras.  64-75) I n  p a r t i c u l a r  should some 
o r  a l l  of t he  following be excluded? 

(aa)  Movables incorporated i n t o  immovables? 

(para. 65) . 

Natural  products ,  i f  so which? (para. 66 )  
Human blood? (para.  66) 

Pharmaceuticals? (para. 67) 
Components? (paras .  68-73) 
Products causing a nuclear occurrence? 

(para. 74 )  
A i rc ra f t ?  (para .  75) 
Ships o r  o t h e r  means of t r a n s p o r t ?  

(para. 75) 

( i v )  Who should be e n t i t l e d  t o  sue? (para .  76)  

(v) What defences should be allowed? 

I n  p a r t i c u l a r  

( a a )  Should a s p e c i a l  defence be provided 
f o r  "development r i s k s "  (para.  77) 

(bb) Should t h e  r u l e s  on contr ibutory 
negligence and assumption of r i s k  
apply d i f f e r e n t l y  i n  respect  of  
claims a r i s i n g  out  of d e f e c t i v e  
products from claims a r i s i n g  i n  

o the r  ways? (paras.  78-79) 

out of l i a b i l i t y ?  (para. 79) 
(cc) Should t h e  producer be able  t o  contract  

(v i )  Should l i a b i l i t y  be l imited t o  pecuniary 

lo s ses?  o r  t o  " e s s e n t i a l  needs"? (para .  80) 

( v i i )  Should a f inanc ia l  l i m i t  be set  upon the  amount 
recoverable on t h e  b a s i s  of s t r i c t  l i a b i l i t y ?  
I f  so, how should t h e  l i m i t  be f ixed?  
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( v i i i )  What should be t h e  r u l e s  on burden o f  proof? 

(para. 821 

B. Damage t o  Proper ty  

Who should be l i a b l e ?  Should l i a b i l i t y  fo r  
proper ty  damage be  imposed on producers i n  
t h e  same way and t o  t h e  same e x t e n t  as 
l i a b i l i t y  f o r  i n j u r y  t o  the person? (paras. 84-87) 
If d i f f e ren t  p r i n c i p l e s  should be appl ied;  

HOW should de fec t  be defined? (para .  8 8 )  

To what products should s t r ic t  l i a b i l i t y  apply? 
(paras .  64-75) 

Who should be e n t i t l e d  t o  sue? I n  p a r t i c u l a r  
should compensation f o r  damage t o  property be 

l imi t ed  t o  claims by p r iva t e  ind iv idua l s  r a t h e r  
than  commercial organisat ions? I f  so should i t  
be  f u r t h e r  l imi t ed  t o  personal belongings? 

(paras. 89-91) 

What defences should be allowed? Should they 

be  t h e  same as i n  claims fo r  pe r sona l  i n j u r i e s ?  
(paras .  78-80, 86 )  

Should the  amount of l i a b i l i t y  be l imited? 
I f  so ,  how? (para. 92) 

What should be t h e  r u l e s  on burden o f  proof? 
Should they be t h e  same as i n  c l a i m s  for  personal  
i n j u r i e s  (paras. 82,  86)  
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C. Damage t o  t h e  Defective Product 

Who should be l i a b l e ?  Should l i a b i l i t y  f o r  
damage t o  the  product  be imposed on producers 
i n  t h e  same way and t o  the  same e x t e n t  a s  
l i a b i l i t y  fo r  damage t o  other  property? 
(paras .  94-109) I f  d i f f e r e n t  p r i n c i p l e s  should 

be  appl ied;  

How should the  d e f e c t  be defined? (paras. 95-99) 

To what products should strict l i a b i l i t y  apply? 
(paras .  64-75) 

Who should be e n t i t l e d  t o  sue? (paras .  89-91, 
105- 10 8 ) 

What defences should be allowed? Should they 
be t h e  same as  i n  o the r  kinds of property 
damage? (paras. 78-80, 86) 

Should the  amount of l i a b i l i t y  be  l imited? 
I f  so how? (para. 92) 

What should be t h e  r u l e s  on burden o f  proof? 
Should they be t h e  same as  i n  o t h e r  kinds of 
proper ty  damage? (paras .  82, 86) 

D. Pure Economic Loss 

(i) Who should be l i a b l e ?  Should l i a b i l i t y  fo r  pure 
ecomonic lo s s  be imposed on producers  i n  t h e  

same way and to t h e  same exten t  as l i a b i l i t y  
f o r  damage t o  property? (paras. 110-117). rf 
d i f f e r e n t  p r i n c i p l e s  should be appl ied :  

(ii) How should defec t  be defined? (pa ras .  111-113, 

116-117)  
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(iii) T o  what products  should s t r ic t  l i a b i l i t y  apply?  

(paras .  64-75) 

( iv)  Who should b e  e n t i t l e d  t o  sue? (paras. 113-1151 

(v) What defences should be allowed? (paras. 78-80, 

86 1 

( v i )  Should t h e  amount of l i a b i l i t y  be  limited? 
I f  so how? (para .  9 2 )  

( v i i )  What should be t h e  ru l e s -on  burden of proof? 

(paras. 82, S6) 

CONTRACT 

England 

(i) Our provis iona l  v i e w  i s  t h a t ,  i f  addi t iona l  
remedies a r e  needed fo r  t h e  u l t imate  purchaser  

o r  user  of de fec t ive  products, they wodd b e  
more conveniently provided by imposing f r e s h  
s t a tu to ry  ob l iga t ions  on t h e  producer than by 
a l t e r i n g  the  r u l e s  of the  law of  contract  
(para. 134) 

(ii) If t h i s  p rov i s iona l  view i s  n o t  accepted, shoulc 
t h e  ru l e s  of con t r ac t  be v a r i e d  i n  any of the 
ways canvassed i n  Pa r t  VIII?  W e  should b e  
p a r t i c u l a r l y  i n t e r e s t e d  i n  views on whether 

( a )  the  producer  should be l i a b l e  i n  c o n t r a c t  
t o  t h e  u l t ima te  purchaser or other u s e r s ,  
and i f  so  t o  whom and t o  what ex ten t  

(paras. 125-133 , 135) 
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(b) t h e  r e t a i l e r  should be l i a b l e  t o  persons 

with whom he has no contractual  r e l a t ionsh ip  
and, i f  so, t o  whom and t o  what extent  

(paras. 128-132, 135).  

Should any add i t iona l  remedy t h a t  may be provided 

i n  t h e  Scots law of contract  be c rea t ed  by 
conferr ing a s t a t u t o r y  t i t l e  t o  sue  o r  by a 

s t a t u t o r y  extension or adaptation of the 
p r i n c i p l e  jus  quaesitum t e r t i o ?  (para .  135) 

LAPSE.OF TIME 

(i) Should claims a r i s i n g  from l i a b i l i t y  for  
d e f e c t i v e  products be subject t o  t h e  same 
t i m e  l i m i t  a s  o t h e r  claims of damages? 

(paras .  136-140) 

(ii) Should a time l i m i t  be set on t h e  l i a b i l i t y  
of t h e  producer, ca l cu la t ed  from t h e  t i m e  t h a t  

t h e  product i s  pu t  i n t o  c i r cu la t ion?  
(paras .  141-143) 
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STRASBOURG 'DRAFT CONVENTION 

DRAFT EUROPEAN CONVENTION 

ON PRODUCTS LIABILITY I N  REGARD 

TO PERSONAL IN3URY AND DEATH 

Preamble 

The member S t a t e s  of t h e  Council of Europe, s igna to r i e s  
o f  t h i s  Convention, 

Considering t h a t  the aim of  t h e  Council of  Europe is  t o  
achieve a g r e a t e r  uni ty  between i t s  Members; 

Considering t h e  development of case law i n  t h e  majority 
of member S t a t e s  extending l i a b i l i t y  of producers prompted 
by a d e s i r e  t o  p r o t e c t  consumers taking i n t o  account the new 
production techniques and marketing and s a l e s  methods: 

a t  t he  same t i m e  t o  take producers '  legi t imate  i n t e r e s t s  
i n t o  account; 

Desiring t o  ensure b e t t e r  protect ion of t h e  public and 

Considering t h a t  a p r i o r i t y  should be given t o  compensa- 
t i o n  f o r  personal  i n ju ry  and death;  

t h e  l i a b i l i t y  of producers a t  European leve l ,  
Aware of t h e  importance of  introducing s p e c i a l  rules  on 

Have agreed as  follows: 

A r t i c l e  1 

1. Each Contracting S t a t e  s h a l l  make i ts  n a t i o n a l  law con- 
form with the  provis ions of t h i s  Convention no t  l a t e r  than 
t h e  date  of t h e  en t ry  i n t o  fo rce  of t he  Convention i n  respect  
of t h a t  S ta te .  

2. Each Contracting S t a t e  s h a l l  communicate t o  the  Secretary 
General 'of t h e  Council of Europe, not l a t e r  t han  the  date of 
t h e  entry i n t o  fo rce  of t he  Convention i n  r e s p e c t  of t h a t  
S t a t e ,  any t e x t  adopted o r  a s ta tement  of t h e  contents  of t h e  
e x i s t i n g  law which it r e l i e s  on t o  implement t h e  Convention. 
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STRASBOURG DRAFT CONVENTION 

A r t i c l e  2 

For the  purpose of t h i s  Convention: 

a. 

b. 

C. 

d. 

1. 

t h e  expression "product" ind ica tes  a l l  movables , n a t u r a l  
or  i n d u s t r i a l  , whether r a w  o r  manufactured, even though 
incorporated i n t o  another  movable o r  i n t o  an immovable; 

t h e  expression "producer" ind ica tes  t h e  manufacturers 
of f i n i shed  products o r  of component p a r t s  and the  
producers of na tu ra l  products ;  

a product  has a "defec t"  when it does n o t  provide t h e  
s a f e t y  which a person i s  e n t i t l e d  t o  expec t ,  having 
regard t o  a l l  the  circumstances inc luding  the  
p re sen ta t ion  of t h e  product ;  

a product has been "put  i n t o  c i r cu la t ion"  when the 
producer has  del ivered it t o  another person.  

A r t i c l e  3 

The producer s h a l l  be l iable t o  pay compensation f o r  
death o r  personal  i n j u r i e s  caused by a d e f e c t  i n  h i s  product. 

2 .  The importer  of a product and any person who has presentec 
a product as h i s  product by causing h i s  name, trademark o r  o t h e  
d i s t ingu i sh ing  f ea tu re  t o  appear  on the product ,  sha l l  be 
deemed t o  be  producers f o r  t h e  purpose of t h i s  Convention and 
s h a l l  be l iable  as such. 

3.  When t h e  product does no t  ind ica te  t h e  i d e n t i t y  of any 
of t he  persons l iable  under paragraphs 1 and 2 of t h i s  A r t i c l e ,  
each supp l i e r  s h a l l  be deemed t o  be a producer f o r  the purpose 
of t h i s  Convention and l iable a s  such, un le s s  he  d isc loses ,  
within a reasonable  t i m e ,  a t  t h e  request of t h e  claimant, t h e  
i d e n t i t y  of t h e  producer o r  of t h e  person who supplied him w i t h  
t h e  product. 

4 .  In  t h e  case  of damage caused by a d e f e c t  i n  a product 
incorporated i n t o  another product ,  the producer of the 
incorporated product  and t h e  producer incorpora t ing  t h a t  produc 
s h a l l  be l i a b l e .  However, i f  t h e  former proves t h a t  the  d e f e c t  
r e s u l t s  from t h e  design o r  t h e  spec i f i ca t ion  of the l a t t e r ,  he  
s h a l l  n o t  be l i a b l e  under t h i s  Convention. 

5. Where seve ra l  persons are l i a b l e  under t h i s  Convention 
f o r  the  same damage, each s h a l l  be l i a b l e  i n  f u l l  ( i n  so l idum) .  

12 8 



DRAFT CONVENTION 

A r t i c l e  4 

1. I f  t h e  i n j u r e d  person o r  t h e  person s u f f e r i n g  damage 
has by h i s  own f a u l t ,  contr ibuted t o  the damage, t h e  compensa- 
t i o n  may be reduced o r  disallowed having regard t o  a l l  the 
circumstances. 

2 .  The same s h a l l  apply i f  an employee of t h e  in jured  
person o r  of t h e  person s u f f e r i n g  damage has,  i n  t h e  scope 
of h i s  employment, contr ibuted t o  t h e  damage by h i s  f a u l t .  

A r t i c l e  5 

1. A producer s h a l l  not be l iable under t h i s  Convention 
i f  he proves: 

a. t h a t  t h e  product has n o t  been put i n t o  
c i r c u l a t i o n  by him; o r  

b. t h a t ,  having regard t o  t h e  circumstances, 
it i s  probable t h a t  t h e  defec t  which caused 
t h e  damage did not e x i s t  a t  the t i m e  when 
t h e  product  was put  i n t o  c i r c u l a t i o n  by him 
o r  t h a t  t h i s  defect  came i n t o  being a f t e r -  
wards. 

2 .  The l i a b i l i t y  of a producer s h a l l  not be reduced when 
t h e  damage is  caused both by a d e f e c t  i n  t h e  product and by 
t h e  a c t  o r  omission of a t h i r d  par ty .  

A r t i c l e  6 

Proceedings f o r  t h e  recovery of the damages s h a l l  be 
subjec t  t o  a l i m i t a t i o n  period of t h r e e  years from the  day 
t h e  claimant became aware o r  should reasonably have been 
aware of t h e  damage, t h e  d e f e c t  and t h e  i d e n t i t y  of the  pro- 
ducer. 

I A r t i c l e  7 

The r i g h t  t o  compensation under t h i s  Convention against  
a producer s h a l l  be extinguished i f  an act ion is  not brought 
within 10 years  from t h e  da te  on which the  producer put i n t o  
c i r c u l a t i o n  t h e  ind iv idua l  product which caused t h e  damage. 

A r t i c l e  8 

The l i a b i l i t y  of the  producer under t h i s  Convention 
cannot be excluded o r  l imited by any exemption o r  exoneration 
clause.  
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A r t i c l e  9 

This Convention s h a l l  not  apply to:  

a. t h e  l i a b i l i t y  of-producers  i n t e r  se and 
t h e i r  r i g h t s  of recourse against  t h i r d  
p a r t i e s  : 

b. nuclear  damage. 

A r t i c l e  10 
‘ I  

Contracting S ta t e s  s h a l l  not  adopt r u l e s  derogating 
from t h i s  Convention, even i f  these r u l e s  a r e  more favourable  
t o  the victim. 

A r t i c l e  11 

This Convention s h a l l  not  a f f e c t  any r i g h t s  which a 
person s u f f e r i n g  damage may have according t o  the ordinary 
ru l e s  of t h e  law of con t r ac tua l  and extra-contractual  l i a -  
b i l i t y  including any r u l e s  concerning t h e  d u t i e s  of a seller 
who sells goods i n  the  course of h i s  business.  

A r t i c l e  1 2  

1. This Convention s h a l l  be open t o  s i g n a t u r e  by the 
member S t a t e s  of t he  Council of  Europe. I t  s h a l l  be subject 
t o  r a t i f i c a t i o n  o r  acceptance. Instruments of  r a t i f i c a t i o n  
o r  acceptance s h a l l  be deposi ted with t h e  Secretary General 
of the Council of Europe. 

2. This Convention s h a l l  e n t e r  i n t o  f o r c e  on t h e  f i r s t  day 
of t he  month following the  exp i r a t ion  of s i x  months a f t e r  
t he  da t e  of deposi t  of t h e  [ t h i r d ]  instrument of r a t i f i c a t i o n  
o r  acceptance. 

3. In  r e spec t  of a s igna to ry  S t a t e  r a t i f y i n g  or  accepting 
subsequently, t h e  Convention s h a l l  come i n t o  force on t h e  
f i r s t  day of t h e  month following the e x p i r a t i o n  of s i x  months 
a f t e r  t he  d a t e  of t he  deposi t  of i t s  instrument of r a t i f i c a -  
t i o n  o r  acceptance. 

A r t i c l e  13  

1. Af te r  t h e  entry i n t o  f o r c e  of t h i s  Convention, t he  
Committee of Ministers of t h e  Council of Europe may i n v i t e  
non-member S t a t e s  t o  accede. 

2. Such accession s h a l l  be e f f ec t ed  by deposi t ing with t h e  
Secretary General of the Council of Europe an instrument o f  
accession which s h a l l  take e f f e c t  on t h e  f i r s t  day of t h e  
month following the  exp i r a t ion  of s i x  months a f t e r  the d a t e  
of i t s  deposi t .  
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A r t i c l e  1 4  

1. Any Contracting S t a t e  may, a t  t h e  t i m e  of s ignature  o r  
when deposi t ing i ts  instrument of r a t i f i c a t i o n ,  acceptance 
o r  accession, spec i fy  the t e r r i t o r y  t o  which t h i s  Convention 
s h a l l  apply. 

2. Any Contracting S t a t e  may, when deposi t ing i t s  instru-  
ment of r a t i f i c a t i o n ,  acceptance o r  accession o r  a t  any l a t e r  
date ,  by dec la ra t ion  addressed t o  t h e  Secretary General of 
t h e  Council of Europe, extend t h i s  Convention t o  any other 
t e r r i t o r y  o r  t e r r i t o r i e s  s p e c i f i e d  i n  the dec la ra t ion  and 
f o r  whose i n t e r n a t i o n a l  r e l a t i o n s  it i s  r e spons ib l e  o r  on 
whose behalf it i s  authorised t o  g ive  undertakings. 

3. Any dec la ra t ion  made i n  pursuance of t h e  preceding para- 
graph may, i n  r e spec t  of any t e r r i t o r y  mentioned i n  such de- 
c l a r a t i o n ,  be withdrawn according t o  the procedure l a i d  down 
i n  A r t i c l e  16 of  t h i s  Convention. 

Ar t i c l e  15 

1. No r e se rva t ion  s h a l l  be made t o  the p rov i s ions  of t h i s  
Convention except those mentioned i n  the Annex t o  t h i s  Con- 
vention. 

2. The Contract ing S t a t e  which has made one of  t h e  reserva- 
t i o n s  mentioned i n  t h e  Annex t o  t h i s  Convention may withdraw 
it by means of a declarat ion addressed t o  the  Secretary 
General of t h e  Council of Europe which s h a l l  become effect-  
i v e  the  f i r s t  day of the month following t h e  d a t e  of i ts  
r ece ip t .  

Xrt2c'le' '16 

1. Any Contracting S t a t e  may, i n s o f a r  as it is  concerned, 
denounce t h i s  Convention by means of a n o t i f i c a t i o n  addressed 
t o  the  Secretary General of t h e  Council of Europe. 

2. Such denunciation s h a l l  t a k e  e f f e c t  on t h e  f i r s t  day of 
t h e  month following the  exp i r a t ion  of s i x  months a f t e r  the 
da t e  of r e c e i p t  by t h e  Secretary General of such n o t i f i c a t i o n .  

A r t i c l e  1 7  

The Secreta- General of t h e  Council of Europe s h a l l  
n o t i f y  the  member S t a t e s  of t h e  Council and any S t a t e  which 
has acceded t O  t h i s  Convention of :  

a. any s ignature:  

b. any depos i t  of an instrument of r a t i f i c a t i o n ,  
acceptance o r  accession; 

131 



STRASBOURG DRAFT COMTENTION 

C. 

d. 

e. 

f .  

9. 

any da te  of en t ry  i n t o  force of t h i s  
Convention i n  accordance with A r t i c l e  
1 2  t he reo f ;  

any reservat ions made i n  pursuance of  
t h e  provisions of A r t i c l e  15, paragraph 1; 

withdrawal of any reservat ions c a r r i e d  
o u t  i n  pursuance of t h e  provisions of 
A r t i c l e  15, paragraph 2;  

any communication received i n  pursuance 
of t h e  provisions of A r t i c l e  1, paragraph 
2 ,  A r t i c l e  1 4 ,  paragraphs 2 and 3; 

any n o t i f i c a t i o n  received i n  pursuance of 
t h e  provisions of A r t i c l e  16  and t h e  date 
on which denunciation takes e f f e c t .  

I n  witness  whereof, t h e  undersigned being duly author- 
i s ed  t h e r e t o ,  have signed t h i s  Convention. 

Done ........ i n  English and French, bo th  tex ts  being 
equally a u t h o r i t a t i v e ,  i n  a s i n g l e  copy, which s h a l l  remain 
deposited i n  t h e  archives  of t h e  Council of Europe. The 
Secretary General s h a l l  t r ansmi t  c e r t i f i e d  copies t o  each 
of t h e  s igna to ry  and acceding Sta tes .  

A N N E X  

Each of  t h e  Contracting S t a t e s  may d e c l a r e ,  a t  t he  
moment of s igna tu re  o r  a t  t h e  moment of t h e  deposi t  of i t s  
instrument of r a t i f i c a t i o n ,  acceptance o r  accession, t h a t  
it reserves  t h e  r igh t :  

1. t o  apply i t s  ordinary law in  p l ace  of  t h e  
provis ions of A r t i c l e  4 ,  i n so fa r  as such 
law provides t h a t  compensation may be re- 
duced o r  disallowed only i n  case of  gross 
negligence o r  i n t e n t i o n a l  conduct by the 
i n j u r e d  person o r  t h e  person s u f f e r i n g  
damage ; 

132 



DRAFT CONVENTION 

2. t o  l i m i t ,  by provisions of i t s  nat ional  
law, t h e  amount of compensation t o  be p a i d  
by a producer under t h i s  na t iona l  law i n  
compliance with the p re sen t  Convention. 
However, t h i s  l i m i t  s h a l l  n o t  be less than: 

a. 200,000 DM, o r  an equivalent  sum i n  
another  currency, f o r  each deceased 
person o r  person s u f f e r i n g  personal 
i n ju ry :  

b. 30,000,000 DM, o r  an equivalent sum 
i n  another  currency, f o r  a l l  damage 
caused by i d e n t i c a l  products having 
t h e  same defect.  
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DRAFT EXPLANATORY REPORT 

Introduct ion 

1. I n d u s t r i a l  development and technological  progress have 
increasingly involved cases of producers' l i a b i l i t y  and t h e  
growth of i n t e r - S t a t e  commercial t rade has r e s u l t e d  i n  t h e  
problem of producers ' l i a b i l i t y  acquiring i n  c e r t a i n  cases ,  
an i n t e r n a t i o n a l  aspect. 

2. The p o s i t i o n  i n  t h e  ma jo r i ty  of member S t a t e s  being 
character ised,  on the one hand, by the absence of any spec i -  
f i c  l e g i s l a t i o n ,  and, on t h e  o the r  hand, by a tendency i n  
j u d i c i a l  dec i s ions  t o  impose g r e a t e r  l i a b i l i t y  on producers,  
t h e  committee of Ministers of t h e  Council of  Europe, on t h e  
proposal of t h e  European Committee on Legal Co-operation 
( C C J )  set up i n  1970 a Committee of Experts t o  propose 

measures with a view t o  harmonising the subs t an t ive  law of 
t he  member S t a t e s  i n  the  a r e a  of producers' l i a b i l i t y .  

America have been inv i t ed  t o  send observers t o  t h e  Committee's 
meetings. The I n t e r n a t i o n a l  I n s t i t u t e  f o r  t h e  Unification of  
P r iva t e  Law ( U N I D R O I T ) ,  t he  Hague Conference of Private I n t e r -  
na t iona l  Law, t h e  Commission of t h e  European Communities, t h e  
I n t e r n a t i o n a l  Chamber of Commerce, the European Committee of  
Insu re r s ,  t h e  In t e rna t iona l  Organisation of t h e  Consumers' 
Unions, t h e  In t e rna t iona l  Organisation of Commerce and t h e  
Union of I n d u s t r i e s  of t he  European Communities have p a r t i c i -  
pated i n  t h e  work as  observers.  

Canada, Finland, Japan, Spain and t h e  United S ta t e s  o f  

Furthermore, COGECA (General Committee on Agricul tural  
Co-operation of t h e  European Economic Community) AECMA ( t h e  
European Associat ion of Aerospace Manufacturers) and the  
European Council of Federat ions of Chemical Industry (CEFIC) 
and the Committee of European Foundry Associations have sub- 
mitted w r i t t e n  observations.  

3. Between 1 9 7 2  and 1975 t h e  Committee of Experts held 7 
meetings i n  t h e  course of which it produced t h e  t e x t  of t h e  
Convention. 

4. A t  t h e  o u t s e t ,  t he  Committee of Experts ,  on the b a s i s  of 
a comparative study produced by UNIDROIT,  proceeded t o  have 
an exchange of views on t h e  l e g a l  posi t ion i n  t h e  d i f f e r e n t  
S t a t e s  r e l a t i n g  t o  Producers' l i a b i l i t y .  
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It took p a r t i c u l a r  note of t h e  following: 

a. t he re  w a s  an absence, i n  a l l  countr ies ,  of special  
ru l e s  governing the  l i a b i l i t y  of producers;  

b. case-law so lu t ions  , i n  some j u r i s d i c t i o n s  , being 
based on t h e  general  p r i n c i p l e s  of legal l i a b i l i t y  
had recourse t o  f i c t i o n  t o  ensure t h e  b e t t e r  pro- 
t e c t i o n  of consumers and w e r e  highly complex; 

c. t he re  w a s  an almost genera l  t rend towards s t r i c t e r  
l i a b i l i t y  of producers apparently caused by a de- 
sire t o  p ro tec t  consumers from the  e f f e c t s  of new 
techniques and marketing and sa l e s  methods; 

d. it was important t o  in t roduce  spec ia l  r u l e s  on t h e  
l i a b i l i t y  of producers worked out a t  European 
l eve l ,  s ince  t h e  ques t ion  of products l i a b i l i t y  
could no longer be confined within n a t i o n a l  front- 
iers. 

5. In  the  l i g h t  of these considerat ions,  t h e  Committee 
discussed the  s p e c i f i c  quest ions involved i n  t h e  t en ta t ive  
harmonisation of na t iona l  l a w s ,  and w a s  guided n o t  only by 
t h e  des i r e  t o  ensure b e t t e r  p ro t ec t ion  of t he  pub l i c ,  but 
a l s o  by the  a d v i s a b i l i t y  of t ak ing  producers' i n t e r e s t s  
i n t o  account, p a r t i c u l a r l y  i n  r e spec t  of l e g a l  ce r t a in ty .  
The Committee s t r e s s e d  the  need t o  achieve a f a i r  balance 
between the  var ious  i n t e r e s t s .  

6. Two prel iminary q u e s t i m s  needed t o  be s e t t l e d  by the 
Committee : 

a. t h e  ques t ion  whether it should e s t a b l i s h  a 
s p e c i a l  un i ta ry  system of producers ' l i a b i l i t y  
i n s t ead  of attempting t o  unify each of t h e  
regimes ex i s t ing  i n  most S t a t e s ,  namely, t h e  
systems of cont rac tua l  and non-contractual l i a -  
b i l i t y ,  o r  b e t t e r  s t i l l ,  dea l  with non-contractual 
l i a b i l i t y  only and exclude from i ts  scope con- 
t r a c t u a l  l i a b i l i t y ;  

b. t he  ques t ion  whether t h e  not ion of f a u l t  ought 
t o  remain t h e  bas i s  of producers '  l i a b i l i t y  01 
whether it ought t o  be replaced by some o ther  
concept. 

7. Concerning t h e  question mentioned i n  6 ( a )  above, it 
w a s  s t r e s sed ,  on t h e  one hand, t h a t  t he  d i s t i n c t i o n  between 
cont rac tua l  and non-contractual l i a b i l i t y  was a r e l a t i v e  one 
as  it d i f f e red  according t o  t h e  l a w  of each State and, on t h e  
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o the r  hand, it w a s  a doubtful  dichotomy because of the  d i f f i -  
cu l ty  i n  c e r t a i n  S t a t e s  of e s t ab l i sh ing  any c l e a r  and p r e c i s e  
d i s t inc t ion .  

8. The Committee f i r s t  of a l l  excluded t h e  p o s s i b i l i t y  of  
harmonising each of the  two systems of l i a b i l i t y  separately 
by reason of t h e  v i r t u a l l y  insuperable  problems which would 
arise i n  any at tempt  t o  harmonise the  ru l e s  governing con- 
t r a c t u a l  l i a b i l i t y  ( i t  would i n  f a c t  e n t a i l  an incursion i n t o  
the f i e l d  of t h e  law of c o n t r a c t s ) .  The d iscuss ion  was the re -  
f o r e  l imi ted  t o  t h e  following two p o s s i b i l i t i e s :  

a. t o  exclude from t h e  f i e l d  of app l i ca t ion  of the 
proposed instrument t h e  whole sphere of cont rac ts ,  
by fol lowing poss ib ly ,  t h e  Hague Convention on t h e  
Law Applicable t o  Products  L i a b i l i t y  which, i n  
A r t i c l e  1, second paragraph s t a t e s :  Where the 
proper ty  i n ,  o r  t he  r i g h t  t o  use, t h e  product was 
t r a n s f e r r e d  t o  the  person suf fer ing  damage by t h e  
person claimed t o  be  l i a b l e ,  t he  Convention s h a l l  
no t  apply t o  t h e i r  l i a b i l i t y  i n t e r  se"; or  

b. t o  e s t a b l i s h  a set  of  r u l e s  governing l i a b i l i t y  
without  reference t o  t h e  exis tence of a contract  
between the  person l i a b l e  and the  person su f fe r ing  
damage. 

9. The Committee was i n  favour  of the  s o l u t i o n  indicated 
under (b) above, which i n  its opinion was t h e  only one cap- 
able of ensuring equal  p ro tec t ion  f o r  a l l  consumers (whether 
purchasers or  o the r  users )  and of generat ing t h e  lega l  cer- 
t a i n t y  demanded no t  only by t h e  persons s u f f e r i n g  damage b u t  
a l s o  by t h e  producers. Indeed, from the p o i n t  of  view of 
l e g i s l a t i v e  po l i cy ,  it might be  d i f f i c u l t  t o  j u s t i f y  discrim- 
ina tory  t rea tment  of the  consumer who had purchased a pro- 
duct  a s  d i s t i n c t  from other  consumers. 

10. Concerning t h e  question mentioned i n  6 ( b )  above ( the  
l ega l  bas i s  of  t h e  system of l i a b i l i t y )  t h e  major i ty  of t h e  
Committee agreed t h a t  t he  no t ion  of " f au l t "  - whether t he  
burden of proof l ay  with t h e  person su f fe r ing  damage o r  w i t h  
t h e  producer - no longer cons t i t u t ed  a s a t i s f a c t o r y  bas is  fo r  
t h e  system of  products '  l i a b i l i t y  i n  an era of mass-production, 
where t echn ica l  developments, adver t i s ing  and s a l e s  methods 
had created s p e c i a l  r i s k s ,  which the  consumer could not b e  
expected t o  accept .  

11. In view of  t h e  changes i n  doc t r ine  and p r a c t i c e  t h a t  had 
already become manifest i n  c e r t a i n  S ta tes ,  t h e  Committee de- 
c la red  i t s e l f  kn favour of a system of "strict" (i .e.  proof 
of  the  producer 's  f a u l t  i s  n o t  required)  l i a b i l i t y ,  t o  which, 
however, c e r t a i n  contours would be es tab l i shed .  
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12 .  Some exper t s  f e l t  t h a t  t h e  most appropriate  b a s i s  for  
a system of s t r ic t  l i a b i l i t y  on t h e  p a r t  of producers should 
be t h e  notion of "dangerous product" which system would, 
poss ib ly ,  inc lude  a l i s t  of products  considered dangerous. 
This  so lu t ion  would have the  advantage of i n d i c a t i n g  c lear ly  
the reason f o r  t h e  ex is tence  of a system of s t r ic t  l i a b i l i t y  
i n  respec t  of damage caused by products ,  namely t h e  " r i s k "  
inherent  i n  them. 

A contrary view, however, suggested t h a t  t h e  notion of 
"dangerous product" w a s  equivocal and unsa t i s fac tory  because 
of t h e  d i f f i c u l t y  of  deciding a t  t h e  outse t  what products 
w e r e  dangerous, some products be ing  dangerous by t h e i r  very 
na ture  and o the r s  being l i k e l y  t o  become so i f  defec t ive ,  o r  
i f  i nco r rec t ly  used. The most s e r ious  damage w a s  o f ten  
caused by products  which w e r e  no t  o r ig ina l ly  thought  t o  be 
dangerous. I n  regard t o  the  suggested l i s t  of dangerous pro- 
ducts  t o  which t h e  uniform r u l e s  would apply, t h e  opinion 
was advanced t h a t  such a l ist  would necessar i ly  be  a rb i t ra ry  
and incomplete. 

13. Some exper t s  thought t h a t  t h e  bas i s  of t h e  system of 
products l i a b i l i t y  should be a de fec t  i n  the product. This 
so lu t ion  would have t h e  advantage of ind ica t ing  t h a t  the  
manufacturer would no t  be l i a b l e  for a l l  damage caused by h i s  
product but  only f o r  t h a t  r e s u l t i n g  from a d e f e c t ,  which was 
almost always t h e  r e a l  cause of damage. 

Other expe r t s  fe l t  t h a t  t h i s  would be too  r e s t r i c t i v e  
a s  t he re  might be  cases  where a product without any defect 
caused damage by reason of its dangerous p r o p e r t i e s ,  not  t o  
mention damage caused f o r  unknown reasons. 

14. In  an e f f o r t  t o  reach a compromise, a s o l u t i o n  was pro- 
posed which r e t a i n e d  both concepts : "the s p e c i f i c  dangerous 
q u a l i t i e s  of t h e  product" and " the  defect" of t h e  product. 
C r i t i c i s m  was l e v e l l e d  a t  t h e  phrase  " spec i f i c  danagerous 
q u a l i t i e s  of t h e  product". Severa l  experts  po in t ed  out the  
d i f f i c u l t y  of def in ing  the exac t  scope of t hese  words, a 
d i f f i c u l t y  amply i l l u s t r a t e d ,  moreover, by t he  complex pro- 
b l e m s  encountered i n  ce r t a in  coun t r i e s  where t h e  attempt had 
been made t o  a r r i v e  a t  a va l id  l e g a l  de f in i t i on  of "danger" 
a s  a bas i s  f o r  r e spons ib i l i t y .  

15. In  conclusion,  t he  Committee decided t o  consider  the 
not ion of "defec t"  a s  t he  bas i s  of l i a b i l i t y  which is  defined 
i n  A r t i c l e  2 ,  paragraph (c) a s  t h e  absence of s a f e t y  which a 
person i s  e n t i t l e d  t o  expect. 

A r t i c l e  2 ,  pfragraph (c) in t roduces ,  a s  it w e r e ,  the  
l e g a l  concept of defect"  which can be d i f f e r e n t  from the 
meaning usual ly  given t o  the  word (see paragraphs 32 to 42 
he rea f t e r ) .  
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The p r i n c i p l e  a t  t he  b a s i s  of the l i a b i l i t y  re ta ined  
by t h e  Committee is  as  follows: t he  producer must pay com- 
pensation f o r  damages r e s u l t i n g  i n  death o r  personal  i n j u r i e s  
caused by a de fec t  i n  h i s  product. The i n j u r e d  person must 
prove the  damage, the  defec t  and the  causal  l i n k  between t h e  
defec t  and t h e  damage, while t h e  producer can successful ly  
defend himself by proving i n  p a r t i c u l a r  t h a t  t h e  defect d i d  
no t  e x i s t  when t h e  product was put  i n t o  c i r c u l a t i o n  or ,  p u t  
pos i t i ve ly ,  t h a t  t he  defec t  a rose  a f t e r  t h e  product was p u t  
i n t o  c i r c u l a t i o n  - o r  a l so  t h a t  t he  product w a s  not put i n t o  
c i r cu la t ion  by him. The v i c t i m ' s  own f a u l t  may completely 
o r  p a r t i a l l y  reduce l i a b i l i t y  when a l l  t he  circumstances are 
taken i n t o  account. 

16 .  One expe r t  f e l t  t h a t  a regime of absolu te  l i a b i l i t y  was 
not  acceptable  i n  the  f i e l d  of  producers' l i a b i l i t y .  H e  main- 
ta ined  t h a t  a r eve r sa l  of t h e  burden of proof obl iging t h e  
producer t o  prove the  absence of  f a u l t  would be e f f ec t ive  pro-  
t ec t ion  f o r  t h e  consumer i n  t h e  g rea t  major i ty  of cases. I t  
would represent  considerable  progress  f o r  systems of liability 
based on f a u l t  and would have t h e  advantage o f  encouraging 
producers t o  improve the  qua l i ty -cont ro l  of t h e i r  products. 
However, he added i n  cases  where qua l i ty -cont ro l  was c a r r i e d  
ou t  by machines, t h e  producer should not be a b l e  t o  exonerate  
himself by proving t h a t  t he  f a i l u r e  of t he  machine was n o t  due 
t o  any f a u l t  of  h i s .  In  add i t ion ,  a spec ia l  so lu t ion  should 
be sought i n  t h e  case of "development r i sks" .  

17. Contrary t o  the  opinions of  t h i s  exper t ,  severa l  expe r t s  
pointed ou t  t h a t ,  i n  i t s  p resen t  form, the  system es t ab l i shed  
by the  Committee was not  one of absolute  l i a b i l i t y  but  a mixed 
system. A system which merely introduced a r eve r sa l  of t h e  
burden of proof would not  r ep resen t  any apprec iab le  improve- 
ment on the  cu r ren t  s i t u a t i o n  i n  a number of  countr ies  and, 
i n  any event ,  would not m e e t  t h e  publ ic ' s  demands. Such a 
system would be unfavourable t o  consumers i n  t h a t ,  as  a r e s u l t  
of t he  r e v e r s a l  of  t he  burden of  proof, they would f ind  them- 
se lves  d i spu t ing  the  i n t e r n a l  operat ion of t h e  firm i n  ques- 
t i on .  

18. The Committee decided t o  l i m i t  the  Convention only t o  
damage causing death o r  personal  i n ju r i e s .  

f 

I t  i n  f a c t  considered t h a t ,  owing t o  a l ack  of t i m e ,  it 
was not poss ib l e  t o  make a thorough study of quest ions r e l a t i n g  
t o  damage caused t o  goods which, i n  some r e s p e c t s ,  ra i sed  
d i f f e r e n t  problems ( f o r  example, it was not  c e r t a i n  tha t  t h e  
de f in i t i on  of "defect"  given i n  sub-paragraph (c)  of A r t i c l e  
2 could be app l i ed  t o  ma te r i a l  damage). 
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Furthermore, c e r t a i n  exper t s  considered t h a t  a Conven- 
t i o n  which introduced a system o f  s t r i c t  l i a b i l i t y  could be 
more e a s i l y  r a t i f i e d  by S t a t e s  i f  it was l imi ted  only t o  dam- 
age causing death o r  personal i n j u r i e s .  

damage caused t o  goods could, wi th  usefu l  purpose, be deal t  
w i t h  i n  a s epa ra t e  instrument, f o r  example by means of an 
add i t iona l  Protocol .  

19.  The d r a f t  Convention does n o t  dea l  with t h e  problem of 
compulsory insurance. 

The Committee i n  e f f e c t  f e l t  t h a t  it would be  extremely 
d i f f i c u l t  t o  have a uniform system of insurance, considering 
the va r i e ty  of products ,  the  number of producers, t h e  d i f fe r -  
e n t  geographical s i t u a t i o n s  and t h e  var ied f i n a n c i a l  charac- 
teristics of en te rp r i se s .  I n  p r a c t i c e ,  there  would be the  
addi t iona l  d i f f i c u l t y  of ensuring t h a t  a l l  producers  have 
taken out  insurance when it i s  remembered t h a t ,  i n  general, 
en t e rp r i se s  do n o t  need any p r i o r  adminis t ra t ive  authorisa- 
t i o n  t o  commence t h e i r  a c t i v i t i e s .  (It i s  only i n  the  admini- 
s t r a t i o n  of such au thor i sa t ion  t h a t  one can e f f e c t i v e l y  en- 
su re  t h a t  insurance e x i s t s ,  a s  is instanced i n  t h e  case of 
automobile insurance,  where such insurance i s  requi red  before 
r e g i s t r a t i o n  of t h e  vehic le ) .  

The Committee considered t h a t  t he  matter r e l a t i n g  t o  

The Committee f e l t  t h a t  it w a s  not  necessary under the 
Convention, t o  make insurance compulsory i n  order  t o  make pro- 
ducers insure  t h e i r  c i v i l  l i a b i l i t y .  

Commentary on t h e  Provis ions of t h e  d r a f t  Convention 

A r t i c l e  1 

20. This A r t i c l e  f i x e s  the  ob l iga t ions  of t h e  Contracting 
S ta t e s .  
form t o  the  provis ions  of t he  Convention. (See however 
A r t i c l e  11). Each S t a t e  s h a l l  b e  f r e e  t o  decide by which 
method t h i s  r e s u l t  w i l l  be achieved. 

In  it they  undertake t o  make t h e i r  n a t i o n a l  law con- 

A r t i c l e  2 

21. This A r t i c l e  contains  t h e  de f in i t i ons  of t h e  terms used 
i n  t h e  d r a f t  Convention. 

22. Paragraph (a) def ines  the  term "product". 
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The Committee agreed t h a t  t he  Convention should n o t  
cover immovables (such a s  bui ld ings)  , l i a b i l i t y  i n  respec t  
of t h i s  being governed by s p e c i a l  ru les  i n  most States .  

23. On t h e  o the r  hand, movables incorporated in to  another  
movable o r  i n t o  an immovable a r e  included i n  t h e  arrangements 
f o r  l i a b i l i t y  l a i d  down i n  t h e  Convention. 

. Some members would have prefer red  t h e  Convention t o  
apply only t o  movables which d i d  not  lose  t h e i r  i nd iv idua l i t y  
when incorporated i n t o  immovables. This suggest ion,  however, 
was not  accepted by the  Committee. 

In  f a c t  t h e  Committee cons5dered t h a t  t h e  reason f o r  
t h e  exclusion of  immovables - v i z .  the  ex i s t ence ,  i n  several 
countr ies ,  of  a l i a b i l i t y  system spec i f i c  t o  immovables - could  
not  be invoked a s ,  i n  these  count r ies ,  t h e  s p e c i a l  ru les  re- 
l a t i n g  t o  l i a b i l i t y  appl ied t o  the  manufacturer of an immov- 
ab le  i n  i t s  e n t i r e t y  and n o t  t o  the  producers o f  component 
par t s .  

24. The exclusion of immovables from the  f i e l d  of app l i ca t io r  
of the Convention does not  prevent  S ta tes  from applying t h e  
system provided by the  Convention t o  t h i s  proper ty ,  i f  t hey  
so wish. 

25. There was discussion on whether waste should be con- 
s idered  a s  a "product" and accordingly, be sub jec t  t o  t h e  
provis ions of  t h e  Convention. 

The Committee took t h e  view t h a t  waste could be con- 
s idered  a s  a product when used i n  a subsequent production 
process. 

26. Paragraph (b)  def ines  t h e  t e r m  "producer" tha t  i s  t h e  
person who i s  considered a s  pr imar i ly  l i a b l e .  Paragraphs 2 
and 3 of A r t i c l e  3, however, i nd ica t e  c e r t a i n  o ther  persons 
who a r e  equal ly  l i a b l e  on t h e  same bas is  a s  t h e  producer even 
though they a r e  not  r e a l  "producers" who have pa r t i c ipa t ed  i n  
t h e  making of t h e  product. 

27. I n  formulat ing t h i s  d e f i n i t i o n ,  t he  Committee was obl igec  
t o  choose between two c o n f l i c t i n g  proposals. The f i r s t  em- 
phasised t h e  need t o  guarantee t o  the  v ic t im maximum protec-  
t i o n  by having a f a i r l y  wide choice of persons against whom 
he could b r ing  an ac t ion  (manufacturers of f i n i shed  products ,  
suppl ie rs  and o the r s  inc luding  r epa i r e r s  and warehousemen who 
cons t i t u t e  t h e  commercial chain of products ' production and 
d i s t r i b u t i o n ,  persons mentioned i n  A r t i c l e  3 of  the Hague Con- 
vent ion) .  The o ther  suggested t h a t  a s i n g l e  person should 
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b e  se l ec t ed  namely the r e a l  "producer", i .e.  the p a r t y  who 
has put  the  product i n t o  the  s t a t e  i n  which it is  of fered  t o  
t h e  public. 

28. F ina l ly ,  t h e  Committee decided t h a t  t he  real  "producer" 
should be the  person t o  be liable under the Convention. It 
f e l t  t h a t  it was i n  f a c t  undesirable  and economically wasteful 
as a mat te r  of l e g i s l a t i v e  pol icy ,  t o  impose s t r ic t  l i a b i l i t y  
on a l a rge  number of persons, some of  whom play a secondary 
p a r t  i n  the  production process. The appl icat ion of the  Con- 
vent ion t o  these  persons would, moreover, have t h e  disadvant- 
age of inappropr ia te ly  i n t e r f e r i n g  i n  cont rac tua l  r e l a t ions  
between these  persons and the  buyer. 

29. Nevertheless, A r t i c l e  3 extends l i a b i l i t y  t o  ce r t a in  
o the r  persons who are t o  be considered e i t h e r  as having the 
same l i a b i l i t y  a s  producers ( importers  and any person  who has 
presented a product as h i s  product by causing h i s  name, trade- 
mark o r  o ther  d i s t inguish ing  f e a t u r e  t o  appear on t h e  product) 
o r  subs id ia ry  ob l iga t ion  ( suppl ie rs  of  a product) .  The 
Committee wished, i n  f a c t ,  t o  t i g h t e n  the  system of  l i a b i l i t y  
so t h a t  no loop-hole would remain due t o  the f a c t :  

a. t h a t  t h e  producer was a fore igner  and d i d  not  
have a p lace  of business  i n  the  country o f  the 
victim: 

b. t h a t  t h e  name t h a t  appears on the product  i s  
not  t h a t  of the  r e a l  manufacturer, who o f t e n  has 
i n s u f f i c i e n t  f i nanc ia l  s tanding  t o  o f f e r  an 
adequate guarantee t o  t h e  vict im,  but  i s  t h e  
name of a l a rge  s tore :  

c. t h a t  t h e  product i s  "anonymous" i.e. it does 
not  i n d i c a t e  any name of  e i t h e r  the manufacturer 
o r  t h e  d i s t r i b u t o r .  

30. Although t h e  Committee was aware of the problem, it did 
no t  consider it t o  be des i rab le  t o  d e a l  i n  the  Convention with 
t h e  problems c rea t ed  by bankrupt producers. 

31. It i s  worth not ing  t h a t  paragraph 4 of A r t i c l e  3 supple- 
ments t he  term "producer" by e s t a b l i s h i n g  the  l i a b i l i t y  of t h e  
producer of t he  component p a r t  when a defect  i n  . t h i s  pa r t  
caused the  damage (see paragraph 47  below). 

3 2 .  Paragraph ( c )  def ines  t h e  term "defect", a concept which 
i s  a t  t he  hea r t  of t he  system of l i a b i l i t y  e s t ab l i shed  by the  
d r a f t  Convention. 
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33. In  the e a r l y  s tages  o f  its de l ibe ra t ions  the Committee 
attempted t o  def ine  the i d e a  of  "defect" by ind ica t ing  i n  a 
pos i t i ve  way t h e  causes of the defect .  Thus, it considered 
t h a t  t h e r e  would be a de fec t  when the product  was unsui tab le  
f o r  the purpose f o r  which it was  designed. Other examples 
of defec ts  w e r e  a l so  put  forward i n  t h i s  de f in i t i on .  ( I n  
p a r t i c u l a r ,  a defec t ,  it w a s  suggested, could arise from 
e i t h e r  t h e  design o r  t h e  manufacture: it could a l so  a r i s e  
from the  s to rage ,  packing, l a b e l l i n g  of t h e  product or  f r o m  
any mis-description of t he  product o r  from a f a i l u r e  t o  g i v e  
adequate n o t i c e  of its q u a l i t i e s ,  i t s  c h a r a c t e r i s t i c s  o r  i t s  
methods of u se ) .  

This d e f i n i t i o n  was n o t  re ta ined  as it d i d  not cover a l l  
cases of l i a b i l i t y  f o r  products ,  i n  p a r t i c u l a r  i n  the case of 
a product t h a t ,  although it achieves the  r e s u l t  fo r  which it 
w a s  made , never the less  causes  damage ( f o r  example , a contra-  
cep t ive  p i l l  which is  s u i t a b l e  f o r  b i r t h  c o n t r o l  but  causes  
in ju ry ) .  

34 .  Accordingly, the  Committee formulated a de f in i t i on  o f  
"defect"  t ak ing  a s  the b a s i c  elements " sa fe ty"  and l eg i t ima te  
expectancy. 

This ,  however, does n o t  involve the  "safe ty"  or  t h e  
"expectancy" of any p a r t i c u l a r  person. The use  of the words 
"a  person" and "en t i t l ed"  c l e a r l y  shows t h a t  a product's 
s a fe ty  must be assessed according t o  an ob jec t ive  c r i t e r i o n .  
The words Ira person" do no t  imply any expec ta t ion  on t h e  p a r t  
of a v i c t i m  o r  a given consumer. The word "en t i t l ed"  i s  m o r e  
general  than  t h e  word " l ega l ly"  ( en t i t l ed )  : i n  other w o r d s ,  
mere observance of s t a t u t o r y  r u l e s  and r u l e s  imposed by auth-  
o r i t i e s  do n o t  preclude l i a b i l i t y .  

The Committee d id  no t  wish t o  use t h e  term "reasonable". 
Such expression i n  French ("raisonnablement") could diminish 
t h e  consumer's r i g h t s  , s i n c e  it could inc lude  considering 
economic f a c t o r s  and a s ses s ing  expediency which ought n o t  t o  
be taken i n t o  account i n  determining the  s a f e t y  of a product .  

35. I n  determining whether a defect  e x i s t s  it w i l l  be nec- 
essary,  consequently, t o  t a k e  account of a l l  t he  circumstances 
f o r  example, whether t h e  consumer has, f o r  h i s  pa r t ,  used t h e  
product more o r  less co r rec t ly .  ( I f  h i s  a c t i o n s  amount t o  
f a u l t ,  it w i l l  be governed by A r t i c l e  4 ) .  The Committee d i d  
not ,  of course,  wish t o  enumerate a l l  t hese  circumstances, bu t  
i t  d id  express ly  ind ica t e  one, namely, t h e  presentat ion of 
t h e  product so t h a t  i n  a l l  t h e  S ta tes  t h e  not ion  of "defec t"  
would cover t h e  d i r ec t ions  f o r  use o r  i n c o r r e c t  o r  incomplete 
warnings. A s  it i s ,  the  l e g i s l a t i o n  o r  j u d i c i a l  decis ions of 
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some S ta t e s  consider  t h a t  only " i n t r i n s i c "  d e f e c t s  a re  r e a l  
defec ts  and hold t h a t  d i r ec t ions ,  o r  incomplete or incorrect  
warnings do no t  amount t o  " i n t r i n s i c "  defects .  

The expression "presenta t ion  of the  product" ought t o  
be  in t e rp re t ed  a s  including not  only warnings o r  d i rec t ions  
which a re  i n c o r r e c t  o r  incomplete, bu t  a l so  t h e  absence of 
d i r ec t ions  f o r  use  o r  warnings. 

36. 
expedient t o  s t i p u l a t e  the  t i m e  a t  which the  s a f e t y  of a pro- 
duct  must be determined. It w a s  suggested t h a t  t h e  safe  
na ture  of t he  product must be judged a t  the t i m e  t h e  product 
was put  i n t o  c i r c u l a t i o n  and no t  a t  t h e  t i m e  when the  damage 
occurred. 

The ques t ion  was posed a s  t o  whether it would not be 

The Committee was aga ins t  including any s t i p u l a t i o n  of 
th is  kind i n  paragraph (b) s ince  it would i m p l i c i t l y  admit as 
an exception "development r i s k s " .  Moreover , t h e  de f in i t i on  
of "defect" i n  paragraph (b) gave t h e  judge a s u f f i c i e n t  
margin of apprec ia t ion  t o  enable him t o  take t h e  time fac tor  
i n t o  account. 

37. In  t h i s  m a t t e r ,  the  Committee agreed t o  d i s t ingu i sh  
"development r i s k s "  from other  s i t u a t i o n s  i n  which the " t i m e  
f ac to r "  played a p a r t  and which w e r e  taken i n t o  considerat ion 
by the d e f i n i t i o n  of "defect" .  

It i s ,  f o r  example, obvious t h a t  i f  a person buys a re- 
f r i g e r a t o r  i n  1975 which was manufactured i n  1948 and which 
lacks  ce r t a in  s a f e t y  fac tors  of models made i n  1975 ( fo r  ex- 
ample a door which may be opened from ins ide)  t h i s  person i s  
no t  e n t i t l e d  t o  expect  the  same s a f e t y  fac tors  as would be 
provided by a r e f r i g e r a t o r  manufactured i n  1975. 

38. On the  o t h e r  hand, the  Committee decided n o t  t o  consider 
"development r i s k s "  a s  an except ion t o  the app l i ca t ion  of t h e  
Convention. 

39. Some expe r t s  maintained t h a t  "development r i s k s "  (i.e. 
damage t h a t  was unforeseeable and unavoidable i n  t h e  s t a t e  of 
s c i e n t i f i c  knowledge a t  the t i m e  when the  product w a s  put i n t o  
c i r cu la t ion )  should be a ground f o r  exclusion of l i a b i l i t y  in 
t h e  case of t echn ica l ly  advanced products. Any s t i p u l a t i o n  t o  
t h e  contrary might discourage s c i e n t i f i c  research and the 
marketing of new products. 

CO. Against t h i s  opinion it was argued t h a t  such an exception 
would make the  Convention nugatory s ince  it would reintroduce 
i n t o  the  system of l i a b i l i t y  e s t ab l i shed  by the  Convention, 
t h e  p o s s i b i l i t y  f o r  t h e  producer t o  prove the  absence 
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of any f a u l t  on h i s  par t .  Exclusion of l i a b i l i t y  i n  cases  of 
"development r i s k "  would a l s o  i n v i t e  the  use  of  the consumer 
a s  a "guinea pig".  

41. In  conclusion the C o m m i t t e e  considered t h a t  the  problem 
w a s  one of s o c i a l  pol icy,  the main question being whether such  
r i s k s  should be borne by t h e  consumer o r  t h e  producer and/or, 
i n  whole o r  i n  p a r t ,  by the  community. 

The Committee considered t h a t ,  as  insurance made it 
poss ib le  t o  spread r i s k  over  a l a rge  number of  products, pro- 
ducers' l i a b i l i t y ,  even f o r  development r i s k s ,  should n o t  be 
a ser ious  obs t ac l e  t o  planning and put t ing  i n t o  c i r cu la t ion  
new and use fu l  products. 

The Committee therefore  decided t h a t  development r i s k  
should not  c o n s t i t u t e  an except ion t o  producers' l i a b i l i t y .  

42. Paragraph (d) def ines  t h e  term "put i n t o  c i rcu la t ion" .  

This d e f i n i t i o n  made it poss ib le  t o  make a d i s t i n c t i o n  
between the  two systems of l i a b i l i t y  devolving on a producer 
who is  l i a b l e  as "keeper of t h e  product" u n t i l  it i s  put i n t o  
c i r cu la t ion  and l i a b l e  under t h e  "products l i a b i l i t y "  system 
a f t e r  it has been put i n t o  c i r cu la t ion .  

A r t i c l e  3 

43. This A r t i c l e  sets out  t h e  pr inc ip le  of  l i a b i l i t y  on which 
the  d r a f t  Convention is  based. It i s  up t o  t h e  injured p a r t y  
t o  e s t a b l i s h  t h e  damage, t h e  de fec t  and t h e  causa l  l ink  between 
damage and de fec t ,  whereas t h e  producer would b e  able t o  free 
himself of l i a b i l i t y  i n  p a r t i c u l a r  by proving t h a t  the d e f e c t  
d id  not  e x i s t  a t  t he  t i m e  when t h e  product w a s  put i n to  c i r cu -  
l a t i o n  (see sub-paragraph (b)  of paragraph 1 of  A r t i c l e  5). 

44. One exper t  s t a t ed  t h a t  so f a r  as h i s  country was con- 
cerned, it would be d i f f i c u l t  t o  accept such a pr inc ip le  s i n c e ,  
according t o  t h e  ordinary r u l e  under which t h e  p l a i n t i f f  had 
t o  furn ish  proof of h i s  grounds f o r  taking l e g a l  act ion,  it 
was incumbent upon the  p l a i n t i f f  t o  prove t h a t  the defec t  
ex i s t ed  a t  t h e  t i m e  t he  product was put i n t o  c i r cu la t ion  by 
the  producer. A so lu t ion  p lac ing  such a burden of proof On 
the  in jured  pa r ty  would be des i r ab le  because i t  would no t  o n l y  
conform t o  genera l  p r inc ip l e s  of law i n  most countr ies ,  b u t  
would a l s o  have the  e f f e c t  of  de te r r ing  p a r t i e s  from i n s t i t u t -  
ing  i l l - founded l ega l  proceedings. 

45. The Committee was aga ins t  such a proposa l  since it would 
be d i f f i c u l t ,  i f  not  impossible, f o r  an i n j u r e d  party - who i n  
many cases  would have received t h e  product from another con- 

144 



COMMENTARY ON ARTICLES 2 AND 3 

sumer o r  who had not  himself used t h e  product - t o  prove t h e  
ex is tence  of a de fec t  when the  product  was pu t  i n t o  circula-  
t ion .  The present  wording of sub-paragraph (b)  of  paragraph 
1, Ar t i c l e  5, enabled a judge t o  reach h i s  own conclusions 
a f t e r  comparing t h e  d i f f e ren t  p r o b a b i l i t i e s  revea led  by the  
circumstances of a given case o r  i n  the  l i g h t  of  experience. 
I f  necessary t h i s  problem could be s a t i s f a c t o r i l y  s e t t l e d  by 
expert  i nves t iga t ion  and repor t .  

46.  Paragraphs 2 and 3 i nd ica t e  t h e  other  persons who are  
l i a b l e  under t h e  Convention; such persons' l i a b i l i t y  may be  
primary (when they  a r e  t r ea t ed  l i k e  the  producer) or  subsi- 
d ia ry  (see paragraph 29 above). 

The use of t h e  expression i n  paragraph 2 "who has pre- 
sented a product as h i s  product" ind ica tes  t h a t  t h e  basis  of 
l i a b i l i t y  i n  t h i s  case i s  the  f a c t  t h a t ,  by inducing the  u s e r  
t o  be l ieve  t h a t  he i s  the  producer,  t h e  person who has placed 
h i s  name on t h e  product i n  such a way tha t  t h i s  product 
appears t o  be h i s ,  t akes  it upon himself t o  ensure  t h e  s a fe ty  
o f  t he  user.  

A f u r t h e r  advantage of t h e  s a i d  expression i s  t h a t  it 
excludes from t h e  f i e l d  of app l i ca t ion  of t h e  Convention per- 
sons whose names appear on the  product,  e i t h e r  as a means of 
advertisement ( f o r  example a garage whose name appears on a 
c a r )  o r  because t h e  law so r equ i r e s  ( i n  one S t a t e ,  f o r  example, 
r e t a i l e r s  must pu t  t h e i r  names on products) , without  however, 
having the  i n t e n t i o n  t o  appear as t h e  "producer". This term 
a l so  excludes t h e  person who g r a n t s  a l icence.  

47. Under paragraph 4 ,  producers of a component pa r t  a re  
l i a b l e  when a d e f e c t  caused o r  contr ibuted t o  t h e  damage. 

A s  a r e s u l t  t h e  victim w i l l  have in  t h i s  case  a choice 
of ac t ion  aga ins t  e i t h e r  the  producer of t he  component pa r t  
(paragraph 4 )  o r  t h e  producer of t h e  f inished product ( A r t i c l e  
3 ,  paragraph 1, combined with paragraph (b) of A r t i c l e  2) o r  
both a t  t he  same t i m e  (under paragraph 5 of A r t i c l e  3 ) .  

However under the  Convention when t h e  producer of a 
component p a r t  produces it according t o  the  des ign  or  speci- 
f i c a t i o n  provided by another producer,  the producer of the 
component p a r t  w i l l  not be l iable f o r  a defec t  r e su l t i ng  
therefrom. The Committee i n  f a c t  considered t h a t  as the pro- 
ducer of the  component p a r t  had no influence e i t h e r  on the  
design o r  on t h e  spec i f i ca t ions  he should not  be  answerable 
f o r  t h e  r e s u l t i n g  damage. Of course t h i s  producer could be 
l i a b l e  f o r  h i s  f a u l t  i f  f o r  example he had knowledge of t he  
defec t  when he manufactured t h e  product. 
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48. Paragraph 5 e s t ab l i shes  j o i n t  l i a b i l i t y  when, by v i r t u e  
of paragraph 1 of A r t i c l e  3 (combined with paragraph (b) of 
A r t i c l e  2 )  o r  paragraph 2 ,  3 and 4 of t h i s  A r t i c l e ,  several  
persons a re  l i a b l e  f o r  the  same damage under t h e  Convention. 

49. A r t i c l e  3 does not  def ine  damage, leaving. it t o  na t iona l  
law t o  s t i p u l a t e  t h e  heads of damage ( for  example pain and 
su f fe r ing  etc) which can be claimed under t he  Convention and 
t h e  measure of  damages. The Committee was aware t h a t  t h i s  
so lu t ion  might give rise t o  undes i rab le  "forum shopping" , b u t  
it believed t h a t  t h i s  disadvantage was acceptable  i n  view of  
t h e  f a c t  t h a t  any attempt t o  harmonise na t iona l  l a w  on t h i s  
sub jec t  would r a i s e  considerable  d i f f i c u l t y  which might 
jeopardise  t h e  success  of t h e  Convention. 

50. Under t h e  Convention t h e  e x t e n t  of l i a b i l i t y  may not be 
l imited.  

However, t ak ing  i n t o  account the  f a c t  t h a t  i n  cer ta in  
S t a t e s  where s t r i c t  l i a b i l i t y  has  been introduced the amount 
of compensation has always been l imi t ed ,  t he  Committee, i n  order 
t o  f a c i l i t a t e  t h e  r a t i f i c a t i o n  of t h e  Convention by the  g r e a t e s t  
poss ib le  number of S t a t e s ,  permi t ted  the  r e se rva t ion  (No.2) 
contained i n  t h e  Annex t o  the  Convention. 

This r e se rva t ion  allows S t a t e s  t o  l i m i t  t h e  compensation 
awarded t o  each person and t h e  compensation awarded f o r  a series 
of &image caused by iden t i ca l  products  having t h e  same defec t  
subjec t  t o  t h e  condi t ion t h a t  t h e s e  l i m i t s  s h a l l  no t  be less 
thar. the  amounts set  out  i n  t h e  reserva t ion  i t s e l f .  

I t  should be noted t h a t  t h e s e  l i m i t s  apply t o  each producer  
so  t h a t  i f  t h e  same defec t ive  product  i s  manufactured by two 
d i f f e r e n t  producers but  not i n  t h e  case of co-producers, each 
w i l l  be l i a b l e  up t o  the  maximum l i m i t  provided f o r  under t h e  
reserva t ion .  However, i f ,  according t o  A r t i c l e  3,  several pe r sons  
a re  l i a b l e  i n  solidum fo r  t he  same product t h e  maxiinum l i m i t  
w i l l  apply t o  such l i a b i l i t y .  

I t  should a l s o  be noted t h a t  the  r e se rva t ion  i s  draf ted  so  
t h a t  S t a t e s  i n  p a r t i c u l a r  may e i t h e r :  

a. l i m i t  l i a b i l i t y  f o r  a l l  products wi thout  d i s t i n c t i o n  
o r  f o r  c e r t a i n  products  only,  e i t h e r  f o r  each person 
o r  f o r  a series of damage o r  for  both;  o r  

b. l i m i t  l i a b i l i t y  f o r  development r i s k s  only,  e i t h e r  
f o r  a l l  products without  d i s t i n c t i o n ,  o r  for  c e r t a i n  
products  only. 

51. 
3 ifizlude not  only na tu ra l  persons but  a l so  l e g a l  Persons. 

The t e r m  "person" a s  used i n  paragraphs 2 and 5 of A r t i c l e  
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A r t i c l e  4 

52. T h i s  A r t i c l e  concerns the ex ten t  t o  which an injured 
person was respons ib le  fo r  causing the  damage. The use of 
t h e  terms " i n  ju red  person" and "person suf f e r i n g  damage" w a s  
intended t o  make c l e a r  t h a t  it was  permissible t o  take i n t o  
considerat ion n o t  only the  f a u l t  of t he  in ju red  person but 
a l s o  where t h i s  is  relevant  according t o  n a t i o n a l  systems of  
law, the  f a u l t  of t h e  person seeking compensation e.g. follow- 
ing  the  death of t he  in jured  person. 

The words "having regard t o  a l l  the circumstances'' w e r e  
included i n  t h e  t e x t  of paragraph 1 i n  order t o  enable the  
judge t o  assess  t h e  r e l a t i v e  importance of t h e  f a u l t  i n  rela- 
t i o n  t o  the  d e f e c t  shown by t h e  product. 

Taking i n t o  account t he  f a c t  t h a t  c e r t a i n  S ta t e s  in tend  
t o  introduce i n  a general  manner i n  the  law r e l a t i n g  t o  ex t ra -  
cont rac tua l  l i a b i l i t y ,  t he  p r i n c i p l e  tha t  compensation may 
only be reduced o r  disallowed i n  cases  of t he  victim's gross 
negligence o r  i n t e n t i o n a l  conduct, the  Committee draf ted a 
reserva t ion  (Reservation No .  1 contained i n  t h e  Annex t o  t h e  
Convention) providing t h a t  t hese  S t a t e s  may derogate  from t h e  
provis ions of A r t i c l e  4 s o  a s  t o  preserve t h e i r  nationalr law. 

53. Paragraph 2 dea ls  only wi th  t h e  quest ion of  the f a u l t  
of employees of t h e  injured person o r  of t he  person suf fer ing  
damage, it being understood t h a t  t h e  expression " i n  the scope 
of h i s  employment" must be i n t e r p r e t e d  as  inc luding  any 
a c t i v i t y  which a person might be ca l l ed  upon t o  perform i n  a 
subordinate  pos i t i on ,  whether permanent o r  temporary. 

I t  was, however, agreed t h a t  it would be  poss ib le  t o  
set t le  under na t iona l  law problems r e l a t i n g  t o  f a u l t  and i n t e r -  
vention Of a person,  
t h e  in jured  person was respons ib le  under the  s a i d  l eg i s l a t ion .  
The Committee, however, considered t h a t  these  problems had 
e i t h e r  a l ready been resolved s a t i s f a c t o r i l y  under ordinary l a w  
o r  d id  not a r i s e  with regard t o  t h e  l i a b i l i t y  of producers. 

object  o r  animal for  whom o r  for  which 

A r t i c l e  5 

54. This A r t i c l e  enumerates t h e  circumstances which exclude 
t h e  producer from l i a b i l i t y ,  a p a r t  from the  v i c t im ' s  own f a u l t  
which i s  d e a l t  wi th  i n  A r t i c l e  4 .  

55. Sub-heading (a) of paragraph 1 i s  intended t o  enable t h e  
producer to e s t a b l i s h  t h a t  he i s  no t  l i a b l e  by proving t h a t  h e  
has  not  pa t  t h e  defec t ive  product i n t o  c i r c u l a t i o n ,  fo r  ex- 
ample, t he  product  was put  i n t o  c i r cu la t ion  by a person who 
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s t o l e  it. Such a provision i s  f u l l y  j u s t i f i e d  s ince ,  the 
b a s i s  f o r  l i a b i l i t y  being a d e f e c t  i n  the product ,  it is  only  
f a i r  t h a t  the producer should be  given the  opportuni ty  of 
deciding himself when a product is f i t  f o r  consumption. 

56. Some expe r t s  would have l i k e d  t o  see t h e  phrase "or  
that he had made appropriate  e f f o r t s  t o  have it withdrawn" 
added t o  paragraph ( a ) .  

The Committee was aga ins t  such an exc lus ion  which, on 
the one hand, would reintroduce f a u l t  i n t o  t h e  Convention's 
system of l i a b i l i t y  and, on the o the r  hand, since it was 
phrased i n  genera l  terms, would deprive the  Convention of 
p a r t  of i t s  substance. 

51. Sub-heading (b) of paragraph 1 enables t h e  producer t o  
e s t a b l i s h  t h a t  he is  not l i a b l e  by proving t h a t  t h e  defect  
was not  a t t r i b u t a b l e  t o  him. The.evidence may e i t h e r  show 
that the de fec t  d id  not  e x i s t  a t  t he  t i m e  when t h e  product 
was put  i n t o  c i r c u l a t i o n  ("preuve negative") o r  t h a t  a f t e r  
t h e  product w a s  pu t  i n t o  c i r c u l a t i o n  a t h i r d  p a r t y  created 
the defec t  ("preuve pos i t ive") .  

58. Paragraph 2 dea ls  with t h e  case where t h e  damage is  
caused p a r t l y  by the  defect  i n  t h e  product and p a r t l y  by t h e  
a c t  of a t h i r d  par ty .  In  t h i s  case l i a b i l i t y  should r e s t  en- 
t i r e l y  on t h e  producer s ince  he may i n  any even t  proceed t o  
recover h i s  l o s s  aga ins t  t he  t h i r d  party. 

59. The Committee d id  not  t h ink  t h a t  it w a s  necessary t o  
make spec ia l  provis ion i n  the  case where: 

a. the  in te rvent ion  of a t h i r d  par ty  o r  employee o r  
" fo rce  majeure" occurred before a product  was pu t  
i n t o  c i r cu la t ion ;  

b. t h e  in te rvent ion  of a t h i r d  par ty  o r  "force majeure" 
occurred a f t e r  t he  product  was put  i n t o  c i r cu la t ion  
and i s  the  so l e  cause of  t he  defect ;  

c. t he  in te rvent ion  of a t h i r d  par ty  o r  t h e  "force 
majeure", although t h e  product has  a de fec t ,  is 
t h e  s o l e  cause of t h e  damage. 

In  f a c t ,  t h e  Committee f e l t  t h a t  i n  t h e  case envisaged 
i n  (a)  above, l i a b i l i t y  should rest en t i r e ly  on t h e  producer; 
i n  t he  case envisaged i n  (b) above, A r t i c l e  5,  paragraph 1 (b) 
already provides a defence, and i n  the  case envisaged i n  (c)  
above, t h e  cha in  of causation between the d e f e c t  and the dam- 
age i s  broken. 
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60. I n  the  case  where " force  majeure" ( o r  "cas f o r t u i t " )  
a s  understood by t h e  ordinary l a w  of t he  d i f f e r e n t  S ta tes  
r e l a t i n g  t o  l i a b i l i t y ,  i n  conjunct ion with a d e f e c t  i n  t h e  
product cont r ibu ted  t o  the damage, t h e  Committee decided n o t  
t o  make any s p e c i f i c  provision i n  t h e  Convention having 
regard t o  the  small  number of cases  of l i a b i l i t y  on account 
of t h e  products themselves i n  which the  problem might a r i s e ,  
and t o  the  d i f f i c u l t y  of f ind ing  a de f in i t i on  of  "force 
majeure" acceptable  t o  a l l  S t a t e s .  Consequently, these 
problems w i l l  be  determined by t h e  in t e rna l  l a w  of each 
S ta t e .  

A r t i c l e s  6 and 7 

61 .  These A r t i c l e s  dea l  with t h e  t i m e  within which the 
ac t ion  may be brought. 

In  order  t o  avoid forum shopping, which would prevai l  
i n  t he  absence of  a provision i n  t h e  Convention, and the 
p o s s i b i l i t y  f o r  which a r i s e s  because of the  ex i s t ence  of 
d i f f e r e n t  l i m i t a t i o n  periods due t o  some S t a t e s  applying 
l e x  f o r i  while  o the r s  apply l e x  causae, there  was general 
agreement i n  t h e  Committee t h a t  t h i s  question should not be 
l e f t  t o  na t iona l  law. 

62 .  The Committee decided on two t i m e - l i m i t s .  The f i r s t  i s  
a t h r e e  years '  l i m i t  (see A r t i c l e  6 ) .  For t h e  b e t t e r  
adminis t ra t ion of  j u s t i c e  and avoidance of abuses ,  proceedings 
f o r  t he  recovery of  damages a r e  t o  be barred unless taken 
wi th in  3 years  of  t h e  day on which the  claimant became aware, 
o r  should reasonably have been aware, of t he  damage, the 
de fec t  and the  i d e n t i t y  of t he  producer. 

The Committee thought it expedient t o  l a y  down three 
condi t ions (awareness of t he  damage, of the  d e f e c t  
and of the  producer 's  i d e n t i t y )  i n  order  t o  p r o t e c t  
t h e  vict im i n  a l l  poss ib le  even tua l i t i e s ;  a person  i s  of ten  
aware of t he  damage and the  producer 's  i d e n t i t y  without 
r e a l i s i n g  u n t i l  long a f t e r  the  damage occurred t h a t  it was 
due t o  a defec t .  

63. The second t i m e - l i m i t  (See A r t i c l e  7 )  of 10 years i s  
intended t o  preserve  a balance between consumers' and 
producers' i n t e r e s t s .  

As t he  producer 's  l i a b i l i t y  under the  Convention is  
increased it is  important t h a t  t h e  producer should not be 
he ld  l i a b l e  f o r  damage r e s u l t i n g  from a cause which manifests 
i t s e l f  a f t e r  a per iod  of 10 years .  A f ixed time-1imit:has 
the  addi t iona l  advantage of f a c i l i t a t i n g  insurance and - 
amort isat ion.  
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The quest ion arose whether a 10-year l i m i t  i s  appropriate  
t o  a wide range of d i f f e r e n t  products,  some of which are 
expected t o  last more than 10 yea r s  (e,g. machinery) and o t h e r s  
t o  be consumed i n  a sho r t e r  pe r iod  (e.g. f o o d s t u f f s ) .  

Though a l i v e  t o  the complexity of t he  problem, the 
C o m m i t t e e  considered 10 years  an acceptable pe r iod  i n  view of  
the need t o  f i x  some l i m i t  (10 yea r s  being a f a i r  average) and 
t h e  d e s i r a b i l i t y  of affording producers some secu r i ty .  

64. I t  should be noted t h a t  where there  a r e  seve ra l  pro- 
ducers t h e r e  may be d i f f e r e n t  s t a r t i n g  dates  under Ar t i c l e  7 ,  
act ion thus becoming barred a t  d i f f e r e n t  t i m e s .  

Another po in t  t o  consider i s  t h a t ,  whereas the period 
provided f o r  i n  A r t i c l e  6 can be suspended or interrupted 
(being a per iod of l imi t a t ion  of a c t i o n ) ,  t h e  f ixed period 
l a i d  down i n  A r t i c l e  7 cannot be. 

A r t i c l e  8 

65. This A r t i c l e  concerns c l auses  l imit ing o r  exonerating 
t h e  producer 's  l i a b i l i t y .  

The Committee was i n  gene ra l  agreement t h a t  i n  r e l a t i o n  
t o  personal i n j u r i e s ,  t h e  producer ought not  t o  have the power 
t o  l i m i t  o r  avoid h i s  l i a b i l i t y  by means of a contractual  
clause. 

66. The problems which a r i s e  because of d i r e c t i o n s  for use 
and inco r rec t  and incomplete warnings (or  because of t h e i r  
absence) a r e  d e a l t  w i t h  i n  t h e  de f in i t i on  given t o  the word 
"defect" (see paragraph 35 above) . 

A r t i c l e  9 

67. The Convention does not apply t o  c e r t a i n  matters which 
a r e  expressly set  out i n  t h i s  A r t i c l e .  

The f a c t  t h a t  the r i g h t s  of recourse which may be used 
on the bas i s  of paragraph 5 of A r t i c l e  3 ( l i a b i l i t y  of pro- 
ducers i n t e r  se) and paragraph 2 of Ar t i c l e  5 ( r i g h t s  of re- 
course between producers and t h i r d  p a r t i e s  having contributed 
t o  the damage) a r e  not d e a l t  with by the Convention allows 
nat ional  l e g i s l a t o r s  t o  adopt s p e c i a l  rules  on t h e  subject  i f  
necessary. The Committee i n  f a c t  did not wish t o  adopt r u l e s  
i n  a very complicated f i e l d  where contractual  r e l a t ions  be- 
tween d i f f e r e n t  producers a r e  very important. 

68. The Committee excluded nuclear  damage a s  it did not wish 
t o  i n t e r f e r e  with i n t e r n a t i o n a l  Conventions concluded i n  t h i s  
matter o r  with s p e c i f i c  na t iona l  laws adopted by States con- 
cerning c i v i l  l i a b i l i t y  f o r  nuclear  damage. 
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A r t i c l e  10 

69. Although A r t i c l e  1 o f  the Convention, i n s o f a r  as  5-t 
r equi res  S ta t e s  t o  make t h e i r  l a w s  conform with t h e  provisions 
of the Convention, a l ready  p r e s e n t s  S ta t e s  from r a t i f y i n g  t h e  
Convention w h i l e  adopting d i f f e r e n t  ru l e s  f o r  m a t t e r s  dea l t  
w i t h  by the  Convention ( e i the r  express ly  o r  imp l i ed ly ) ,  the 
Committee considered t h a t  it w a s  appropriate  t o  r epea t  t h i s  
p r inc ip l e  i n  a s epa ra t e  A r t i c l e .  Owing t o  the  ex is tence  i n  
o t h e r  Conventions (see f o r  example Ar t i c l e  13  of  t h e  European 
Convention on c i v i l  l i a b i l i t y  f o r  damage caused by motor 
vehic les )  of provis ions  allowing more favourable r u l e s  for  
t he  vict ims,  any s i l e n c e  of t h i s  Convention i n  t h e  mat t f r  
might have misled S t a t e s  i n t o  be l i ev ing  tha t  such a possibi l -  
i t y  would be open t o  them a f t e r  r a t i f y i n g  t h i s  convention. 
T h e  Committee, t ak ing  i n t o  account t h e  f ac t  t h a t  t h e  Conven- 
t i o n  attempts t o  achieve a f a i r  balance between t h e  in t e re s t s  
of consumers and those  of producers, considered it appropri- 
a t e  t o  ind ica t e  c l e a r l y ,  t h a t  S t a t e s  may not r a t i f y  the Con- 
vent ion and make r u l e s  which a r e  more favourable f o r  victims. 

Ar t i c l e  11 

70. This A r t i c l e  was adopted by t h e  Conunittee t o  make it 
c l e a r  t h a t  the  Convention merely introduces a supplementary 
r i g h t  of ac t ion  aga ins t  the  producer but  i s  not  intended t o  
modify the ordinary law of t o r t i o u s  l i a b i l i t y ,  which remains 
i n  f u l l  force.  Accordingly, i n  t h e  event of damage caused by 
a product, t he  i n j u r e d  person may take  act ion e i t h e r  under 
the  system es t ab l i shed  by the  Convention, o r  on t h e  gro:ind of 
f a u l t  o r ,  depending on the case i n  question and on systems of  
municipal law, under the  terms of  t h e  contract .  Municipal 
l a w  w i l l  be ab le  t o  regula te  t h e  r e l a t ionsh ip  between these 
d i f f e r e n t  systems of  l i a b i l i t y  a s  w e l l  as any incompat ib i l i ty  
between them. 

71. The A r t i c l e  a l s o  points  o u t  t h a t  the Convention does 
not  impose any d u t i e s  on S ta t e s  i n  regard t o  r u l e s  concerning 
t h e  du t i e s  of t h e  sel ler  who sel ls  goods i n  t h e  course of h i s  
business .  This prec is ion  was considered necessary as, i n  cer- 
t a i n  S ta t e s ,  t h e  quest ion was r a i s e d  whether o r  n o t  t h i s  law 
was p a r t  of t he  ordinary law of cont rac tua l  l i a b i l i t y .  

Ar t i c l e s  12 t o  17 

72. These A r t i c l e s  - which conta in  the  f i n a l  provis ions - 
have been drawn up on models approved by the  Committee of 
Minis te rs  of t h e  Council of Europe f o r  the European Conventions 
and Agreements formulated within t h e  framework of t h a t  organis- 
a t ion .  
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73. The Convention does n o t  contain any t r a n s i t o r y  pro- 
vis ions t o  determine whether the rules  r e l a t i n g  t o  l i a b i l i t y  
adopted i n  i n t e r n a l  law on the b a s i s  of t h e  Convention apply 
only t o  damage caused by products  put i n t o  c i r c u l a t i o n  a f t e r  
t h e  en t ry  i n t o  fo rce  of t he  Convention o r  i f  they also govern 
damage caused by products p u t  i n t o  c i r c u l a t i o n  p r i o r  t o  i t s  
en t ry  i n t o  force.  Consequently t h i s  problem should be deter- 
mined by n a t i o n a l  l e g i s l a t o r s .  
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Memorandum 
on the approximation of t h e  laws of Member S t a t e s  

r e l a t i n g  t o  product l i a b i l i t y  

I. The present s i t u a t i o n  

1. The products of industry i n  modern i n d u s t r i a l  countries 
a r e  t e c h n i c a l l y  complicated and spec ia l i s ed  t o  an ever- 
increasing extent .  So f a r  as possible ,  t hey  are 
produced by machine. They the re fo re  involve t h e  r i sk  
of de fec t s  more than t h e  simple hand-made products of 
pas t  e ras .  These de fec t s  may take var ious forms. The 
following main groups can be distinguished. 

(a)  Defects may r e s u l t  from inadequate design of the 
product (design de fec t s ) .  The product is n o t  f i t  for  
t he  purpose it is intended t o  serve. Fo_r example, t h e  
a i r c r a f t  d i s a s t e r  i n  P a r i s  on 3 March 1 9 7 4  is  probably 
a t t r i b u t a b l e  t o  the  inadequate locking mechanism of t h e  
baggage door of t he  aeroplane which crashed. 
opened a f t e r  take-off and brought the a i r c r a f t  down. 

(b) Defects may r e s u l t  from defect ive manufacture of 
a s i n g l e  i t e m  i n  an otherwise perfect  production run. 
Despite c a r e f u l  checks , t o  which the ind iv idua l  
manufactured p a r t s  a r e  subjected during t h e  course of 
manufacture and before they a r e  put on t h e  market, t h e  
de fec t s  remain undiscovered (manufacturing defects)  . 
Material  weaknesses t h a t  a r e  impossible t o  avoid and 
t h a t  can only be discovered a t  a disproport ionately 
high c o s t  (X-ray examination of the steel)  a l s o  f a l l  
i n t o  t h i s  category. For example, t h e  f r a c t u r e  of the 
fork of a b i cyc le  wheel caused a weakness i n  t h e  
processed steel which makes t h e  c y c l i s t  c r a sh .  

(c )  When viewed i n  the  l i g h t  of the s t a g e  reached i n  
science and technology, t h e  defectiveness of  a product 
may only emerge when a product,  generally regarded as 
being f r e e  from defects  a t  t h e  time of manufacture has 
subsequently shown t o  be t h e  cause of damage because 
of f u r t h e r  developments i n  s c i e n t i f i c  and technical  
knowledge (development l o s s e s ) .  For example, w i t h  
c e r t a i n  r e se rva t ions  r e l a t i n g  t o  questions of f a c t ,  one 
could c i t e  he re  the physical  damage caused through t h e  

This 

1 5  3 



E.E.C. D m  DIRECTIVE 

use of thalidomide ( i n  Germany ca l l ed  'Contergan') t o  
ch i ldren  whose mothers took sedat ives  containing 
thalidomide during pregnancy. 

oblems o f  t hese  cases aga in  l i e ,  as 
d i s t i n c t  from those of  previous e ra s ,  i n  t he  poss ib le  
ex ten t  of  t he  damages which such d e f e c t s  can cause t o  
the  h e a l t h  o r  f i n a n c i a l  pos i t i on  of t h e  user. For 
example, 50 mi l l ion  US-dollars i n  t h e  case  of the 
above mentioned a i r c r a f t  d i s a s t e r ,  110 mi l l ion  DM 
compensation i n  the  Contergan case. These losses bear 
no r e l a t i o n  t o  the  value of t he  a r t i c l e  used o r  t h e  
b e n e f i t s  sought by t h e  user .  

2. The l e g a l  pos i t ion  of a person who has  suf fered  damages 
a s  a r e s u l t  of defec ts  i n  an a r t i c l e  d i f f e r s  i n  t h e  
var ious  Member S t a t e s  of t h e  European Community. 

In  p r i n c i p l e ,  a l l  Member S t a t e s  proceed on the  
t r a d i t i o n a l  bas i s  t h a t  it i s  only p o s s i b l e  t o  br ing a 
claim aga ins t  the  producer o r  seller o f  an a r t i c l e  
which has  caused damages (product l i a b i l i t y )  i f  t h e  
damage has  occurred as a r e s u l t  of t h e  negligence of  
such persons. Such negl igence could only  be founded 
on knowledge of the  d e f e c t  which caused t h e  damage when 
the  a r t i c l e  was put  on t h e  market and acceptance of t h e  
poss ib l e  consequences of such damage, o r  i n  culpable 
ignorance, t h a t  the  producer negl igent ly  f a i l e d  t o  
discover  a recognizable defec t .  

Cer ta in  l e g a l  systems ( those  of Denmark, Germany u n t i l  
1965, I t a l y  and Holland) requi re  t h e  in ju red  par ty ,  
again following t h e  t r a d i t i o n a l  approach, t o  prove 
f a u l t  on t h e  p a r t  of t h e  producer. Other  lega l  systems 
( those  of Belgium, Germany s ince 1965, Great Br i t a in ,  
I r e l a n d ) ,  t o  some e x t e n t  i n  varying ways, presume 
negligence on the  p a r t  of t he  manufacturer when damage 
occurs. They never the less  allow t h e  producer t o  r e b u t  
t h i s  presumption by proving the  exe rc i se  of care. 
Las t ly ,  two Member States (France and probably 
Luxembourg) do not admit proof t o  counter  the presumption 
of negl igence,  which u l t ima te ly  means l i a b i l i t y  
i r r e s p e c t i v e  of f a u l t .  Under these l e g a l  systems t h e  
in ju red  pa r ty  has only t o  prove t h a t  t h e  lo s s  was caused  
by t h e  defect iveness  o f  t h e  product. 

In  a l l  M e m b e r  S t a t e s ,  t h e  courts  and academic opinion 
genera l ly  have tended towards e s t a b l i s h i n g  s t r i c t e r  
c r i t e r i a  of l i a b i l i t y ,  towards holding t h e  producer 
responsible .  
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The present  p rac t i ce  of producers i n  states where 
l i a b i l i t y  has  t r a d i t i o n a l l y  depended on negligence 
i s  t o  compensate loss  or-damage which r e s u l t  from 
the  defect iveness  of t h e  product  i t s e l f  by e f fec t ing  
repa i rs  o r  providing replacements,  under t h e  condition 
t h a t  t h e  in ju red  par ty  purchased the a r t i c l e .  Minor 
loss  o r  damage t o  the  u s e r ' s  hea l th  o r  f i n a n c i a l  
pos i t ion  caused by t h e  defect iveness  of t h e  product 
a r e  genera l ly  made good a t  t h e  f i rm's  expense so as 
not t o  jeopardize i ts  reputa t ion .  Cases involving 
more ex tens ive ' l o s s  o r  damage l i k e  the  a i r c r a f t  
d i s a s t e r  i n  P a r i s  o r  t h e  'Contergan' case l ead  t o  
lengthy d isputes  because of t h e  high l e v e l  of damages 
involved. 

Consumer organisat ions i n  t h e  Member S t a t e s  a re  
pressing f o r  an improvement i n  the  l e g a l  pos i t i on  of 
t he  consumer t o  pro tec t  him from the r i s k s  o f  modern 
i n d u s t r i a l  products. 

The d i f f e r i n g  l ega l  pos i t i on  of users i n  t h e  various 
Member S t a t e s  who have su f fe red  damage d i r e c t l y  a f f e c t s  
t he  establ ishment  and funct ioning of t h e  common market 
i n  th ree  ways (Ar t ic le  100 of t h e  EEC Trea ty ) .  It 
means t h a t  consumer p ro tec t ion  not  only v a r i e s  
considerably as  between Member  S ta tes  bu t  i s  a l so  
la rge ly  inadequate. It adversely a f f e c t s  competition 
because of t h e  d i f f e ren t  c o s t s  borne i n  t h e  various 
Member S t a t e s  and it impedes f r e e  movement of  goods 
within t h e  common market. 

1. (a)  P ro tec t ion  of t h e  consumer, i n  p a r t i c u l a r  
pro tec t ion  of h i s  hea l th ,  s a f e t y  and h i s  r i g h t  t o  
compensation f o r  loss  o r  damage suffered,  va r i e s  
considerably within the  European Communities because 
of d i f f e rences  between t h e  l a w s  of Member S t a t e s .  To 
a la rge  e x t e n t  it does no t  even ex i s t .  

Where the  in ju red  par ty  is required t o  prove negligence 
on t h e  p a r t  of t h e  manufacturer with regard t o  a defect  
i n  an a r t i c l e  used which has  resu l ted  i n  damage, as 
e.g. i n  I t a l y  and Holland, he is, i n  f a c t ,  without 
protect ion.  A s  an ind iv idua l  he i s  confronted by la rge  
undertakings which allow him no in s igh t  i n t o  t h e i r  
production processes ,  from t h e  planning s t a g e  t o  the s t a g e  
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of t h e  f in i shed  a r t i c l e .  Lacking access  t o  the i\ 
production areas  i n  which t h e  defect a r o s e ,  and i n  most 
cases,  without t echn ica l  knowledge, it i s  impossible f o r  
him t o  prove the  reason f o r  t h e  de fec t  which caused t h e  
loss o r  damage and t h e  producer 's  negligence therein.  

But a l s o  t h e  r ebu t t ab le  presumption of  negligence on 
t h e  p a r t  of  t he  producer (as  for  example i n  Belgium or 
Germany) does not,  i n  t h e  majority of cases, improve 
t h e  p o s i t i o n  of t he  consumer, s ince so f a r  as 
manufacturing defects  a r e  concerned, d e f e c t s  are  o f t e n  
involved which a r e  v i r t u a l l y  o r  abso lu t e ly  impossible 
t o  d e t e c t  even i f  every c a r e  is exercised.  Where t h i s  
is i n  f a c t  t he  case,  t h e  producer can r e b u t  the 
presumption of negligence by proving t h e  exercise of 
ca re  (number and q u a l i t y  of  checks c a r r i e d  out) and can 
thus escape l i a b i l i t y .  

I n  coun t r i e s  where t h e s e  r u l e s  apply, t h e  loss  i s  f e l t  
by t h e  consumer as  an even t  of force m a j e u r e .  

However, where the  manufacturer is  l i a b l e  i r r e s p e c t i v e  
of f a u l t ,  as  i n  France, and where it is  s u f f i c i e n t ,  i n  
o rde r  t o  found l i a b i l i t y ,  t o  prove t h a t  t h e  damage w a s  
caused by a mater ia l  d e f e c t ,  the  loss i s  t r ans fe r r ed  
back t o  t h e  producer. I n  t h i s  case,  t h e  producer 
guarantees t h e  hea l th  and undiminished f inanc ia l  p o s i t i o n  
of t h e  consumer i n  t h e  event t h a t  t h e  l a t t e r  s u f f e r s  
l o s s  o r  damage because of a defect i n  an a r t i c l e  
produced by t h e  manufacturer. Thus, consumers i n  
coun t r i e s  where these r u l e s  apply a r e  i n  an incomparably 
b e t t e r  pos i t i on  by comparison with those  i n  t h e a t h e r  
Member S t a t e s .  

Consumer p ro tec t ion  which va r i e s  i n  e x t e n t  because of 
d i f f e r i n g  na t iona l  law is ,  however, incompatible w i t h  
a common market i n  t h e  sense of an i n t e r n a l  market w i t h  
equal  p ro tec t ion  f o r  a l l  consumers. These d i f f e r i n g  
laws must t he re fo re  be approximated. 

(b) Such an approximation would have t o  r e s u l t  io  
e f f e c t i v e  consumer p r o t e c t i o n  adequate t o  meet t h e  needs 
of a modern i n d u s t r i a l  soc i e ty .  In  t h e  process of 
production, d i s t r i b u t i o n  and use, t h e  consumer bears  
t h e  g r e a t e s t  r i s k  of damage since he is  d i r e c t l y  
exposed t o  the  danger inhe ren t  i n  a possibly de fec t ive  
a r t i c l e .  A t  t he  same t i m e  he depends on the  products 
of modern industry t o  r a i s e  h i s  s tandard of l iving.  
should no t ,  however, have t o  bear t h e  consequences of 
inadequate t echn ica l  development of a product or  t h e  

H e  

156 



MEMORANDUM 

f a c t  t h a t  ma te r i a l  defec ts ,  d e s p i t e  carefu l  prepara t ion ,  
are unavoidable. The condi t ions,  p a r t i c u l a r l y  of an 
economic na ture ,  on which the  e x i s t i n g  laws of  c e r t a i n  
Member S t a t e s  are based, s t e m  from the  n ine teenth  
century and have changed so  fundamentally because of 
t h e  development of industry i n  a l l  t he  count r ies  of the 
European Communities t h a t  these  laws no longer  s a t i s f y  
t h e  requirement of a f a i r  apportionment of losses i n  
t h i s  f i e l d .  

A t  t he  same t i m e ,  producers and dea lers  make t h e i r  
l i v i n g  from t h e  manufacture and sale of products. The 
producer i s  both  ab le  and requi red  t o  keep t h e  
p o s s i b i l i t y  of a defec t  as  s l i g h t  as possible  by 
exerc is ing  t h e  g r e a t e s t  poss ib le  care. If it i s  
impossible f o r  him t o  avoid a manufacturing d e f e c t  
desp i t e  c a r e f u l  checks, it does n o t  seem u n f a i r  t h a t  
he should a l s o  bear  t h e  burden of  t h e  consequences of 
unavoidable de fec t s  i n  order  t o  p ro tec t  t he  consumer. 
From the  economic s tandpoint ,  t h e  manufacturer has  it 
i n  h i s  power t o  pass  on losses  he incurs  through h i s  
being held l iable  by r a i s ing  t h e  p r i c e  t o  a l l  users  of 
non-defective products from t h e  same production run. 

2. The d i f fe rences  between the  n a t i o n a l  laws governing the  
l i a b i l i t y  of t h e  manufacturer and the  dealer  also 
adversely a f f e c t  competition wi th in  the  common m a r k e t  
by imposing unequal burdens on t h e  industry and t r ade  
of ce r t a in  M e m b e r  S t a t e s  by comparison with competitors 
i n  o ther  Member S ta t e s .  

If the  producer and dea ler  a r e  he ld  l i a b l e  i r r e s p e c t i v e  
of any f a u l t ,  as i n  France, and i f  t he  consumer's loss 
i s  thus t r ans fe r r ed  back t o  t h e  producer, damages paid 
by him form p a r t  of  the  t o t a l  manufacturing cost of 
products which he markets. The producer w i l l  endeavour 
t o  take account of t h i s  cos t  element when ca l cu la t ing  
p r i ces  f o r  t h e  whole of h i s  product ion s o  t h a t ,  where 
poss ib le ,  a sha re  i s  borne by a l l  consumers, including 
purchasers of non-defective products .  Thus, from an 
economic s tandpoin t ,  t he  manufacturer need n o t  be  held 
liable only f o r  damage which has  already occurred. If 
t h e  producer i s  already sub jec t  t o  s t r ic t  l i a b i l i t y  a t  
t h e  s t a r t  of production, he w i l l  e i t h e r  take  account of 
a poss ib le  claim, from the  o u t s e t  by ad jus t ing  h i s  
p r i ces  accordingly o r  by tak ing  o u t  an insurance. The 
premiums f o r  t h i s  have the  same e f f e c t  as  any o t h e r  
c o s t  element. L i a b i l i t y  insurance of t h i s  s o r t  i s  
therefore  ava i l ab le  i n  those coun t r i e s  i n  which l i a b i l i t y  
i s  more severe (France and, ou t s ide  the  European 
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Communities, the  USA).  Since, even as a general r u l e  - 
extreme losses  l i k e  the above-mentioned a i r c r a f t  
d i s a s t e r  i n  Par i s  (50 mi l l i on  US-dollars) o r  the 
'Contergan' case i n  Germany (110 m i l l i o n  DM) can be 
disregarded here  - damages a re  considerable ,  premiums 
a r e  correspondingly h igh  (100,000 US-dollars a re  p a i d  
annual ly  under one insurance cont rac t  for  motor v e h i c l e s  
i n  one country) .  Thus, as a general r u l e ,  these c o s t s  
must n o t  be ignored b u t  taken i n t o  account. 

Where a producer i n  a Member S ta t e  is unable t o  avoid  
such c o s t s  he i s  i n  a worse competitive posi t ion by 
comparison with competitors i n  o ther  M e m b e r  S ta tes  who 
a r e  n o t  under such a s t r i c t  obl iga t ion  t o  pay damages 
and who can therefore  manufacture t h e i r  competing 
products  more cheaply. During the  l a s t  f e w  years, t h e  
'Pa t rona t  Franyais ' (Confederation of French Indus t ry)  
has repeatedly pointed o u t  t h a t  French industry for  
these  reasons occupies an adverse competi t ive p o s i t i o n  
by comparison with German industry. 

For t h e  establishment and funct ioning of the common 
market, therefore ,  a l l  manufacturers operat ing wi th in  
the  common market should be under t h e  same competitive 
condi t ions  a l so  with regard  t o  product l i a b i l i t y .  
D i f f e r ing  cos t s  which r e s u l t  i n  unequal competitive 
condi t ions must be el iminated.  However, t h i s  can only  
be done by approximating t h e  cri teria of  l i a b i l i t y ,  t h e  
d i f f e r i n g  nature  of which causes these  unequal cos t s .  

3. (a )  Las t ly ,  t he  d i f f e rences  between t h e  laws which 
govern t h e  l i a b i l i t y  of t h e  producers f o r  defects i n  
products  manufactured by him o r  t h a t  of  t he  dealer  f o r  
products d i s t r ibu ted  by h i m  adversely a f f e c t  the 
unimpeded movement of goods across f r o n t i e r s  within t h e  
common market. This app l i e s  both t o  t h e  posi t ion of 
t he  f i n a l  consumer and, i n  the  product ion process, t o  
t h e  p o s i t i o n  of t he  manufacturer of t h e  end product 
vis->-vis sub-contractors  who manufacture i n  other  M e m b e i  
S t a t e s .  

The buyer 's  decis ion t o  purchase an a r t i c l e  i s  inf luencec 
by many f ac to r s .  One of  t he  most important  i s  c e r t a i n l y  
the  q u a l i t y  of the  a r t i c l e  i n  r e l a t i o n  t o  i t s  pr ice .  
However, t h e  f ac to r s  which inf luence t h e  buyer's dec i s io r  
a l s o  inc lude  h i s  p ro tec t ion  from damage which can be 
covered by the  concept of "guarantee". By t h i s  t h e  
buyer understands i n  t h e  f i r s t  place,  p ro tec t ion  from 
f i n a n c i a l  loss. H e  needs an assurance t h a t  the 
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t ransac t ion  which has been agreed, the  va lue  of which 
is  expressed i n  the  amount of  t h e  purchase p r i c e  w i l l  
no t  t u r n  o u t  t o  h i s  disadvantage because t h e  goods a re  
defect ive.  I n  addi t ion,  however, he w i l l  a l s o  expect 
the  a r t i c l e  purchased not  t o  cause damages t o  h i s  
hea l th  o r  f i n a n c i a l  pos i t ion .  Differ ing "guarantees", 
i n  t he  sense  of widely d i f f e r i n g  degrees of l i a b i l i t y  
f o r  de fec t s  i n  t h e  a r t i c l e  purchased and t h e  possible  
consequences thereof  a re ,  however, from an economic 
s tandpoint ,  on a par with t h e  qua l i t y  of t h e  goods. 
They can the re fo re  put  products  i n  a favourable  o r  
unfavourable pos i t ion  according t o  whether t h e  l a t t e r  
a r e  so ld  accompanied by ex tens ive  o r  inadequate  lega l  
protect ion.  I n  any event ,  t h i s  appl ies  when products 
a re  o f f e red  f o r  s a l e  sub jec t  t o  d i f f e ren t  l e g a l  
conditions. 

Differences between the  n a t i o n a l  laws which govern 
l i a b i l i t y  can a l so  exe r t  a s t rong  inf luence  on f r ee  
movement of  goods a s  f a r  as t r a d e  between a producer 
of ind iv idua l  p a r t s ,  e.g. b a t t e r i e s  f o r  m o t o r  vehicles, 
and t h e  manufacturer of t h e  end product is concerned, 
when the  production process is s p l i t  up i n t o  separate  
p a r t s ,  something t h a t  i s  developing more and more 
within t h e  common market between manufacturers of 
semi-finished products i n  t h e  various Member States .  
When deciding from which sub-contractor t o  obta in  
semi-finished products, t h e  manufacturer of  t h e  end 
product w i l l  a l s o  be guided by a cons idera t ion  of the 
ex ten t  t o  which the  sub-contractor  is l iable t o  him 
f o r  damage. H e  w i l l  favour those  who a r e  exposed t o  
the  g r e a t e s t  l i a b i l i t y  whi le  those who a r e  n o t  l i ab l e  
t o  an equiva len t  ex ten t  could be discr iminated against. 
This can r e s u l t  i n  t r ad ing  re la t ionships  which a re  
economically u n j u s t i f i a b l e  in so fa r  as they are caused by 
d i f fe rences  i n  the  r u l e s  governing l i a b i l i t y  i n  
ind iv idua l  s t a t e s .  

For these  reasons it i s  is necessary t o  remove these 
obs tac les  t o  t h e  f r e e  movement of goods a c r o s s  
f r o n t i e r s  w i th in  the  common market by ensur ing  tha t  
the  q u a l i t y  of the  goods a lone ,  assessed on t h e  basis  
of economic c r i t e r i a ,  i s  t h e  deciding f a c t o r  fo r  the 
f i n a l  consumer o r  manufacturer of the end product i n  
h i s  dec is ion  whether o r  no t  t o  purchase, through 
affording t h e  purchaser of t h e  product equa l  protect ion 
i n  law i r r e s p e c t i v e  of the Member S t a t e  concerned. 
Once u n j u s t i f i e d  d i f fe rences  i n  law which do not e x i s t  
i n  na t iona l  markets and w h i c h ,  therefore ,  do not a f f e c t  
t h e i r  development a re  e l imina ted ,  products from the 
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var ious Member S t a t e s  i n  a p a r t i c u l a r  f i e l d  compete on 
t h e  b a s i s  of  economic c r i t e r i a  only. The obstacles  
which apply t o  products from Member States without 
s t r i c t  c r i t e r i a  of l i a b i l i t y  and which therefore  
inadequately pro tec t  buyers  and consumers a re  then 
el iminated.  An e s s e n t i a l  fea ture  of t h e  common market 
i s  t h a t  free movement of  goods, developing only i n  
accordance with economic condi t ions,  is  secured and 
safeguarded. 

A l l  t h e  above-mentioned objec t ives  can be  achieved by 
means of  a d i r ec t ive  which approximates t h e  d i f fe rences  
between t h e  laws of Member S ta tes  by l a y i n g  down r u l e s  
which p r o t e c t  the  i n t e r e s t s  of consumers, remove 
d i s t o r t i o n s  of competition within t h e  Community and 
dismantle  obs tac les  t o  t h e  f r e e  movement of  goods. 

111. Basic p r i n c i p l e s  underlying t h e  subs tan t ive  ru les  

1. Nature of l i a b i l i t y  

(a )  The b a s i c  p r i n c i p l e  underlying t h e  substant ive 
r u l e s  could be the  fol lowing considerat ion:  i n  an 
i n d u s t r i a l  e r a ,  the  problem of l i a b i l i t y  f o r  defec t ive  
products  should not  rest with the disappointment of  t h e  
f i n a l  purchaser of t h e  product a t  having paid too much 
f o r  an a r t i c l e  which is  u n f i t  for  use. The problem is  
r a t h e r  t h e  question of who should bear  t h e  r i s k  of 
damages caused by the  defect iveness  of  an a r t i c l e  which 
adversely a f f e c t s  t he  h e a l t h  o r  f i n a n c i a l  posi t ion o f  
t he  user .  It i s  the re fo re  not  a ques t ion  of t r ac ing  
back claims i n  respec t  of  l i a b i l i t y  which a r i s e  out  o f  
t he  c o n t r a c t  of s a l e  o f  t h e  f i n a l  purchaser ,  f i r s t  
aga ins t  t h e  sel ler ,  then  aga ins t  h i s  seller, and so on 
back t o  t h e  manufacturer of the  product, by following 
back t h e  chain of con t r ac t s .  In such endeavours it 
has always been a mat te r  f o r  doubt a s  t o  who, i n  
add i t ion  t o  the  f i n a l  purchaser, should b e  e n t i t l e d  t o  
damages, t h a t  i s  t o  say ,  who should be protected under 
the  c o n t r a c t  of s a l e .  L i a b i l i t y  ought r a t h e r  t o  be 
founded on t h e  ob l iga t ion  t o  take r e spons ib i l i t y  f o r  
the  r i s k  t o  which every use r  i s  exposed and which i s  
inherent  i n  any a r t i c l e  because of i ts poss ib le  
defect iveness .  However, t h e  r e l a t ions  between the 
p a r t i e s  involved a r i s i n g  o u t  of the  c o n t r a c t  of s a l e  
would bea r  no relevance t o  t h i s .  Consequently, 
l i a b i l i t y  ought no longer  t o  be regarded as having any 
connection with the  con t r ac t s  of s a l e  t h a t  have been 
concluded, which must simply be regarded as technica l  
instruments  f o r  t he  purpose of d i s t r i b u t i n g  products. 

160 



MEMORANDUM 

I f  every use r  i s  exposed t o  t h e  r i s k  of damages, the 
producer should be l i a b l e  t o  t h e  person who has 
suf fered  t h e  damage. In  founding l i a b i l i t y ,  therefore ,  
one should take  as  a b a s i s  t h e  occurrence of  the  
damage and no t  t he  con t r ac tua l  r e l a t ions  between the 
p a r t i e s  involved. 

The concept of t he  defec t iveness  of t h e  a r t i c l e s  
should accordingly der ive  from the  ob jec t ive  c r i t e r ion  
of  whether t h e  a r t i c l e  w a s  f i t  t o  serve t h e  purpose 
ascr ibed t o  it by the  producer. In  t h i s  connection, 
any s p e c i a l  use t h a t  t he  purchaser  wanted t o  make of 
it by agreement with t h e  seller would be i r r e l evan t .  
By determining defect iveness  objec t ive ly  t h e  number of 
cases f o r  which the  producer should be h e l d  l i a b l e  
could be reduced. This would a l so  have t h e  advantage 
of being suscep t ib l e  of i nves t iga t ion  and would 
therefore  be more su i t ed  t o  t h e  needs of movements of 
goods across  f r o n t i e r s  w i th in  t h e  common market. This 
should i n  no way exclude t h e  p o s s i b i l i t y  of a user, a s  
f i n a l  purchaser ,  br inging c l a i m s  against  h i s  s e l l e r  o r  
even aga ins t  t he  producer on the  bas i s  e i t h e r  of o ther  
na t iona l  laws which a re  n o t  a f fec ted  by t h e  Community 
measure on approximation, o r  of spec ia l  agreements e.g. 
“cont rac ts  of  guarantee” ( i n  t h i s  connection cf. 
Paragraph 7 ,  below) . 
(b) I f  t h e  obl iga t ion  of t h e  producer t o  assume 
respons ib i l i t y  f o r  t he  r i s k  of damages caused by the 
defect iveness  of h i s  product is  decided upon as the 
bas i s  of l i a b i l i t y ,  any negligence on h i s  p a r t  i n  
r e l a t i o n  t o  such defec t iveness  would cease t o  be 
relevant .  Thus it would make no d i f f e rence  what kind 
of l a t e n t  defec t  were involved i n  an ind iv idua l  case 
(design o r  manufacturing de fec t s ) .  L i a b i l i t y  would 
s imi l a r ly  extend t o  development losses .  

The present  inadequacy of t h e  lega l  p o s i t i o n  of the 
consumer l i es  i n  the  very f a c t  t h a t  t h e  p r i n c i p l e  of 
negligence is  adhered to .  However, i n  v i e w  of the  
s i t u a t i o n  which has been descr ibed,  t h e  p r i n c i p l e  of 
negligence is  no longer s u f f i c i e n t  t o  s o l v e  the problem 
of product l i a b i l i t y .  On t h e  contrary, it i s  seen a s  
a welcome excuse fo r  pass ing  on the r i s k  of damages 
r e s u l t i n g  from mater ia l  -defects t o  the  consumer who is  
using t h e  defec t ive  product a t  the  t i m e  t h e  damage 
occurs. 

(c) Agr i cu l tu ra l  products ,  pa r t i cu la r ly  processed 
products l i k e  f o r  example ground corn, should n o t  be 
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excluded. From the  consumer's point  of  view, the  
i n t e r e s t s  involved a r e  t h e  same as with indus t r i a l  
products. 

(d) This  so lu t ion  corresponds t o  t h e  law i n  France 
where l i a b i l i t y  does n o t  depend on t h e  not ion of f a u l t .  
I n  Great Br i t a in  developments a re  tending  i n  the same 
d i r ec t ion .  The o ther  Member S ta tes  would have t o  
introduce t h e  str icter c r i t e r i a  of l i a b i l i t y  l a i d  down 
i n  t h e  d i r ec t ive .  This  would be made easier by the  
f a c t  t h a t ,  a s  has a l ready  been mentioned, a trend 
towards such stricter l i a b i l i t y  has been developing i n  
a l l  those  Member S t a t e s  both i n  the p r a c t i c e  of the  
cour t s  and i n  academic opinion general ly .  

Although t h e  a l t e r n a t i v e  of continuing t o  found 
l i a b i l i t y  on the  p r i n c i p l e  of negligence, which s t i l l  
appl ies  i n  the  majori ty  of  Member S t a t e s ,  would a l so  
m e e t  t h e  need f o r  harmonisation of t h e  l e g a l  pos i t ion ,  
it would no t ,  however, s u f f i c i e n t l y  p r o t e c t  the 
consumer and would s i g n i f y  a r e t r e a t  from the  general  
development of the  law. 

2. The person e n t i t l e d  t o  b r ing  a claim 

The person e n t i t l e d  t o  b r i n g  a claim would be the 
in ju red  par ty .  In  the  l i g h t  of what has  been said,  
whether o r  not  the  i n j u r e d  par ty  purchased the a r t i c l e  
which caused the  damage would be of no consequence. 
Fur ther ,  h i s  r e l a t ionsh ip  t o  the  purchaser  would be 
i r r e l e v a n t .  The s o l e  determining f a c t o r  would be t h e  
f a c t  t h a t  he was using t h e  a r t i c l e .  Persons who, i n  
addi t ion  t o  the  purchaser, s u f f e r  damage as a r e s u l t  
of t h e  same event, should a l s o  be e n t i t l e d  t o  claim. 

It i s  uncer ta in  whether it should be l a i d  down t h a t  t h e  
in ju red  pa r ty  must have been lawfully e n t i t l e d  t o  use  
t h e  de fec t ive  a r t i c l e  (no l i a b i l i t y  t o  an injured t h i e f ? ) .  
Because of  t h e  d i f f i c u l t y  of  determining t h e  i l l e g a l i t y  
of t h e  use,  such an exclusion would cause d i f f i c u l t y  i n  
determining where the  l i n e  should be drawn. Further ,  
it should be pointed o u t  t h a t  such i l l e g a l i t y  bears upon 
the  r e l a t ionsh ip  between t h e  owner of t h e  a r t i c l e  and 
the  use r  and is  the re fo re  i r r e l evan t  t o  t h e  producer 
and h i s  pos i t i on  i n  law. 

T h e  only requirement f o r  enforcement o f  a claim based on 
l i a b i l i t y  would be t h e  ex is tence  of a casua l  l ink  between 
t h e  defec t iveness  of t h e  a r t i c l e  and t h e  damage. The 
in ju red  pa r ty  would have t o  prove such causa l  l ink.  
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3. The person aga ins t  whom the  c l a i m  would be brought  

The claim would be  brought aga ins t  t h e  producer. In  
determining t h e  i d e n t i t y  of t h e  producer, t h e  end 
product of t h e  manufacturing process  should be  taken 
i n t o  considerat ion.  Thus the  producer would be t h e  
person who manufactured the  end product and p u t  it i n t o  
c i r cu la t ion  i n  t h e  form i n  which it w a s  intended 
u l t imate ly  t o  be  used. Pu t t ing  t h e  a r t i c l e  i n t o  
c i r cu la t ion  should be regarded as de l iver ing  it t o  the 
dea le r  a s  i n i t i a l  buyer. 

The quest ion arises of  whether a sub-contractor t o  a 
producer should a l s o  be liable t o  t h e  manufacturer of 
an end product i n  the  same way a s  the  producer is 
l iable t o  the  user .  This would l ead  t o  an accumulation 
of l i a b i l i t y  and thus  t o  expensive measures be ing  taken 
which - i n  a s i m i l a r  cumulative fashion - would 
unnecessar i ly  inc rease  the  p r i c e  o f  t h e  end product .  
Such an accumulation of l i a b i l i t y  i s  not necessary t o  
achieve the  objec t ive .  From t h e  consumer's p o i n t  of 
view, the  supp l i e r  i s  only an "aid"  t o  the  manufacturer. 
The d i f fe rence  between supply by a lega l ly  independent 
sub-contractor and own manufacture i n  the producer ' s  
works is  regarded a s  an organisa t iona l  matter only.  
Legal consequences r e l a t i n g  t o  t h e  question of  l i a b i l i t y  
should not  be drawn from it. The separate  i n t e r e s t s  of 
t h e  producer and h i s  sub-contractors  should be  resolved 
on a cont rac tua l  bas i s  i n  accordance with e x i s t i n g  laws. 

The seller,  whose r e spons ib i l i t y  i s  t o  d i s t r i b u t e  the 
product, should a l s o  be excluded from l i a b i l i t y .  H i s  
funct ion i s  t o  pass  t h e  goods on i n  an unchanged s t a t e .  
I t ,  therefore ,  does not  seem f a i r  t h a t  he should bear 
any r i sk .  Where he is  l i a b l e  under the  laws of ce r t a in  
Member S ta t e s ,  t h i s  i s  simply t o  supply the  connecting 
l i n k  i n  t h e  con t r ac tua l  chain between the producer  and 
the  in jured  pa r ty  when a claim i n  respect  of l i a b i l i t y  
i s  based on breach of cont rac tua l  obl igat ions.  I n  any 
event ,  under such laws, where a seller i s  found g u i l t y ,  
he can then t u r n  t o  the  person who precedes him i n  the 
chain u n t i l  t h e  l o s s  is t r a n s f e r r e d  back t o  t h e  producer, 
provided t h a t  none of the  guarantee claims i s  t i m e  
barred. 

Since however, on t h e  bas i s  of t h e  pr inc ip les  developed 
above, l i a b i l i t y  i s  founded no t  on a cont rac tua l  bas i s ,  
bu t  t he  damage and the  cause of t h e  damage a r e  d i r e c t l y  
l inked ,bringing i n  t h e  t r a d e r  would be an unnecessary 
detour. 
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4.  Extent  of l i a b i l i t y  

( a )  Compensation would cover only damages caused by 
the  de fec t  t o  the  h e a l t h  o r  f inanc ia l  pos i t ion  of t h e  
in ju red  par ty .  Diminution i n  value because of 
defect iveness  of t h e  a r t i c l e  i t s e l f  should be compensate 
i n  accordance with t h e  s t a tu to ry  o r  agreed ru les  
governing the  con t r ac t  of  sa le .  

Only pecuniary damages should be compensated. To b r i n g  
i n  non-pecuniary damages would unduly broaden the e x t e n t  
of l i a b i l i t y .  

(b) I n  order  t o  keep t h e  producer's l i a b i l i t y  f o r  
payment of damages wi th in  reasonable and calculable  
l i m i t s  having regard t o  t h e  f ac t  t h a t  such causal 
l i a b i l i t y  does not  depend on negligence, considerat ion 
could be given t o  l i m i t i n g  l i a b i l i t y  t o  maximum amounts 
a s  it is the  case wi th  l i a b i l i t y  a r i s i n g  from acc iden t s  
on t h e  highway. Here, a d i s t inc t ion  should be drawn 
between physical  and ma te r i a l  damages. Compensation for 
phys ica l  damages should be  considerably higher than 
those  f o r  mater ia l  damages. By l i m i t i n g  l i a b i l i t y  i n  
t h i s  way it could be made insurable. 

I f ,  however, l i a b i l i t y  w e r e  l imited i n  t h i s  way, each 
case of damage should be a separate  ground of l i a b i l i t y  
f o r  payment of compensation. 

5. Duration of l i a b i l i t y  

I n d u s t r i a l  products d e t e r i o r a t e  with use. After a 
c e r t a i n  t i m e  it is very d i f f i c u l t  t o  d i s t inguish  
between o r i g i n a l  defec t iveness  and d e f e c t s  which have 
a r i s e n  through use. This  considerat ion,  which has ,  i n  
genera l ,  r e su l t ed  i n  s h o r t  l imi t a t ion  per iods for  t h e  
enforcement of claims f o r  damages under the  law of 
purchase and s a l e ,  should a l so  r e s u l t  i n  l imit ing the 
dura t ion  of product l i a b i l i t y .  Since t h e  same i n t e r e s t s  
a r e  involved it would s e e m  appropriate  t o  adopt t h e  
th inking  which has developed i n  t h e  l a w  of  purchase and 
sa l e .  

I t  could be l a i d  down t h a t  the  per iod should commence 
when t h e  a r t i c l e  i s  f i r s t  used. Only by using the  
a r t i c l e  i s  it poss ib le  t o  e s t ab l i sh  whether i t  is  
defec t ive .  Since, however, there  a r e  extreme d i f fe rence :  
between products, p rovis ion  should be made not f o r  a 
f ixed  bu t  f o r  a va r i ab le  period, t he  length  of which 
could be l e f t  t o  the  d i sc re t ion  of t h e  court  i n  
i nd iv idua l  cases. Experience i n  t h e  law of s a l e s  has  

16 4 



shown t h a t  va r i ab le  per iods ,  appropriate  t o  t h e  
p o t e n t i a l  f o r  e s t ab l i sh ing  t h e  mater ia l  d e f e c t s ,  
produce more equi tab le  r e s u l t s  than f ixed  per iods.  

However, t o  avoid the  producer 's  being under l i a b i l i t y  
f o r  an unduly long per iod,  one could cons ider  laying 
down an add i t iona l  l i m i t a t i o n  per iod beginning,  
ob jec t ive ly ,  when the  a r t i c l e  i s  f i r s t  pu t  i n t o  
c i r c u l a t i o n  (when it i s  s o l d  t o  the  i n i t i a l  purchaser). 
Without such l imi t a t ion ,  t h e  producer would be  exposed 
t o  l i a b i l i t y  f o r  an unduly long period. 

6. Exoneration 

Since t h e  d i r e c t i v e  provides  f o r  l i a b i l i t y  based on 
causat ion and not  on f a u l t ,  considerat ions such a s  
negligence on t h e  grounds of  inadequate organisa t ion  of 
work o r  inadequate  superv is ion  a r e  i r r e l e v a n t .  In  order ,  
however, t o  remove any doubt as t o  the  non-appl icabi l i ty  
of na t iona l  l a w s  which would exonerate t h e  producer from 
product l i a b i l i t y  and pass  t h i s  on t o  persons working 
f o r  him, an appropriate  provis ion  should be included i n  
the  d i r ec t ive .  

7. Relat ionship t o  o ther  claims 

Holding t h e  producer l i a b l e  f o r  h i s  products  does not 
exclude t h e  p o s s i b i l i t y  of  t h e  injured p a r t y  enforcing 
o ther  claims aga ins t  him, i n  ce r t a in  circumstances based 
on o the r  grounds, where such claims a r e  v a l i d  under 
na t iona l  l a w .  Such claims might a r i s e  by v i r t u e  of 
cont rac tua l  r e l a t i o n s  e s p e c i a l l y  under a con t r ac t  of sale, 
but  a l s o  under t h e  na t iona l  l a w  of t o r t .  They remain 
unaffected by t h e  l i a b i l i t y  f o r  which provis ion  is  made 
here. The producer a s  s e l l e r  and the consumer as  buyer 
should s t i l l  be a t  l i b e r t y  t o  have t h e i r  r e l a t i o n s  
governed by cont rac t ,  i n  add i t ion  t o  t h e  ex is tence  of 
l i a b i l i t y  f o r  damages caused by the  defec t iveness  of t h e  
product. This  appl ies ,  i n  p a r t i c u l a r ,  t o  l i a b i l i t y  i n  
respec t  of t h e  a r t i c l e  purchased per se t o  which, as 
s t a t e d  above i n  paragraph 4 ( a )  , product l i a b i l i t y  s h a l l  
not  extend. I n  p rac t i ce ,  such claims w i l l  scarce ly  a r i s e  
s ince ,  as a general  ru l e ,  they  presuppose negligence On 
the  p a r t  of t h e  producer which, a s  i nd ica t ed  above, it is 
scarce ly  poss ib l e  t o  prove even i f  it e x i s t s .  

I t  must simply be made clear t h a t  l i a b i l i t y  f o r  the 
defect iveness  of products i s  mandatory. Thus it may n o t  
be excluded o r  l imited con t r ac tua l ly  by t h e  p a r t i e s  
concerned. 
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A r t i c l e  1 

The producer of an a r t ic le  manufactured by i n d u s t r i a l  methods 
o r  of an a g r i c u l t u r a l  product s h a l l  be l i a b l e  even without 
f a u l t  t o  any person who su f fe r s  damage a s  a r e s u l t  of defects  
i n  such a r t i c l e .  

A r t i c l e  2 

"Producer" means any person by whom t h e  defec t ive  ar t ic le  i s  
manufactured and pu t  i n t o  c i r c u l a t i o n  i n  the form i n  which it 
i s  intended t o  be used. 

A r t i c l e  3 

An ar t ic le  s h a l l  be  deemed t o  be de fec t ive  i f  it i s  unf i t  f o r  
t he  use f o r  which it i s  intended by t h e  producer. 

A r t i c l e  4 

Damage s h a l l  no t  include the  de fec t ive  a r t i c l e .  Contractual 
claims of t he  purchaser  of the  a r t i c l e  s h a l l  remain unaffected. 

Compensation of non-pecuniary damage s h a l l  be excluded. 

A r t i c l e  5 

The producer's l i a b i l i t y  fo r  payment of damages s h a l l  be l i m i t e d  
t o  : 

-... u n i t s  of account i n  t h e  case of phys i ca l  damage; - . . . u n i t s  of account i n  t h e  o ther  cases. 

Every loss s h a l l  be a separa te  ground of l i a b i l i t y  f o r  payment 
of damages. 

A r t i c l e  6 

Claims f o r  daihages must be brought wi th in  a reasonable  period. 
This  per iod s h a l l  commence when t h e  a r t i c l e  i s  f i r s t  used. 

Notwithstanding such period, claims may no longer  be  brought 
a f t e r  ... years  from t h e  da te  on which the  a r t i c l e  is  put i n t o  
c i r cu la t ion  by t h e  producer. 
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A r t i c l e  7 

The producer s h a l l  not be exempted from l i a b i l i t y  t o  the  
in jured  par ty  by proof of f a u l t  of a person working for  him. 

A r t i c l e  8 

L i a b i l i t y  as defined i n  A r t i c l e  1 s h a l l  be mandatory. I t  may 
not  be excluded o r  r e s t r i c t e d  by contract .  

Claims of t h e  in jured  par ty  a g a i n s t  the producer o r  the seller 
based on o t h e r  l e g a l  grounds s h a l l  remain unaffected.  

A r t i c l e  9 

Member S t a t e s  s h a l l  within a per iod of e ighteen  months amend 
t h e i r  laws i n s o f a r  as  they are incons is ten t  w i t h  the provis ions  
l a i d  down i n  A r t i c l e s  1 t o  8. 
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EXP'LANATORY 'NOTES 

The th inking  underlying t h e  proposed r u l e s  has been explained 
i n  Sect ion I11 of t h e  Memorandum " B a s i c  p r inc ip les  underlying 
t h e  subs tan t ive  rules" .*  Reference i s  made t o  t h i s  Section. 
The explanations below dea l  only wi th  ind iv idua l  po in t s .  

Explanatory Note on A r t i c l e  1 

A r t i c l e  1 lays down t h e  p r inc ip l e  of  product l i a b i l i t y ,  namely 
l i a b i l i t y  i r r e spec t ive  of f au l t .  It appears necessary t o  
s t a t e  t h i s  expressly i n  t h e  tex t .  

L i a b i l i t y  i s  t o  be borne by the producer. A r t i c l e  2 def ines  
the  not ion of "producer". The producer s h a l l  be l i a b l e  t o  any 
in ju red  par ty .  This  l i a b i l i t y ,  which may thus be q u a l i f i e d  as 
t o r t i o u s ,  is  given without  any cons idera t ion  of con t r ac tua l  
r e l a t i o n s  which may e x i s t  between t h e  manufacturer and the 
in ju red  par ty .  

The producer is  t o  be  l i a b l e  f o r  d e f e c t s  i n  an article produced 
by i n d u s t r i a l  methods o r  i n  an a g r i c u l t u r a l  product. !Production 
by i n d u s t r i a l  method" means la rge  q u a n t i t y  production. Manufacture 
of ind iv idua l  i t e m s  i s  excluded. S ince  such manufacture requires  
s p e c i a l  care ,  t he  p r i n c i p l e  of l i a b i l i t y  with f a u l t  is  su f f i c i en t .  
Agr icu l tura l  products a r e  on a par  w i th  products manufactured by 
i n d u s t r i a l  methods. The concept " a g r i c u l t u r a l  product" i s  t o  
be in t e rp re t ed  broadly. Animal products  a l so  count as ag r i cu l tu ra l  
products manufactured by a producer. 

A r t i c l e  3 defines  t h e  not ion of a de fec t .  

Thus l i a b i l i t y  depends so l e ly  on t h e  causa l  connection between 
t h e  defec t  and the  damage. More d e t a i l e d  provis ions regarding 
t h e  na ture  and amount of damages a r e  contained i n  A r t i c l e s  5 and 
6. 

Explanatory Note on A r t i c l e  2 

A r t i c l e  2 def ines  t h e  not ion of "producer". This concept  s h a l l  
be based not  only on manufacturing b u t  a l s o  on p u t t i n g  i n t o  
c i r c u l a t i o n  the  a r t i c l e  i n  " the  form i n  which it is  intended t o  
be used". An a r t i c l e  i s  deemed t o  have been put i n t o  c i r cu la t ion  
when it has f i n a l l y  passed out  of t h e  cont ro l  of t h e  producer, 
t h a t  i s ,  i n  general ,  when it i s  de l ive red  t o  the  i n i t i a l  
purchaser. 

The concept of "use" means the  u l t ima te  use or  mode of  consumption 
w h i c h  t h e  a r t i c l e  is  intended t o  serve i n  the  hands of the  f i n a l  
consumer. Semi-finished and in te rmedia te  products are thus 

*See pp. 160-165, above. 
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excluded. A sub-contractor is therefore  not  a producer. Only 
t h e  person who pu t s  the  end product  of a manufacturing process  
on the  market i s  responsible  f o r  it. 

On the  o the r  hand, only the  "producer", a s  t hus  defined, of a 
product which i s  ready f o r  use,  may determine t h e  use which it 
i s  t o  serve. Any use contrary t o  what i s  la id  down is  a t  t h e  
r i s k  of whoever makes improper use  of the a r t i c l e .  

Explanatory Note on Ar t i c l e  3 

A r t i c l e  3 def ines  defect iveness .  This depends so l e ly  on a 
comparison between the  purpose assigned t o  t h e  ar t ic le  and t h e  
f i t n e s s  of t h e  a r t i c l e  f o r  t h a t  purpose. Should t h i s  comparison, 
which is t o  be undertaken ob jec t ive ly  , produce a negative r e s u l t ,  
t h e  a r t i c l e  is defec t ive  and t h e  defect iveness  may give rise t o  
l i a b i l i t y  f o r  loss o r  damage r e s u l t i n g  therefrom. 

Explanatory Note on Ar t i c l e  4 

L i a b i l i t y  f o r  t h e  defec t ive  a r t i c l e  i t s e l f  is excluded from t h e  
r u l e s  and remains a matter of  t h e  contractual  r e l a t ions  between 
t h e  pa r t i e s .  Such l i a b i l i t y  should continue t o  be  governed by 
t h e  law of purchase and sa l e .  F inancia l  loss  suf fered  by t h e  
purchaser of a defec t ive  a r t i c l e  through h i s  having paid an 
excessive p r i c e  can be compensated according t o  t r a d i t i o n a l  
ru l e s .  This is made c l e a r  i n  t h e  f i r s t  sentence of paragraph 1. 

On the  o ther  hand, with the  except ion of non-pecuniary damage 
which , i f  taken i n t o  account, would unduly broaden i ts  e x t e n t  , 
l i a b i l i t y  is  t o  cover any damage, t h a t  is phys ica l  and m a t e r i a l  
damage and l o s s  of p ro f i t s .  

Explanatory Note on A r t i c l e  5 

Both the  ex ten t  and durat ion of  t h e  producer's l i a b i l i t y  for 
payment of damages should be l imi t ed  i n  order  t h a t  it may be 
made ca lcu lab le  and thus insurable .  Provision i s  made f o r  
l imi t ing  dura t ion  i n  A r t i c l e  5 ,  and fo r  l i m i t i n g  extent  i n  
A r t i c l e  6 .  

A r t i c l e  5 draws a d i s t i n c t i o n  between physical  and mater ia l  loss 
o r  damage. 

Since, i n  t he  f i e l d  of consumer pro tec t ion ,  adverse e f f e c t s  t o  
hea l th  a r e  more ser ious  than pecuniary losses ,  l i a b i l i t y  f o r  
payment of damages i n  respec t  of  physical damage should be f i x e d  
a t  a higher  level than t h a t  f o r  mater ia l  damage. Discussion 
should be undertaken concerning t h e  r a t i o  between the two, and 
u l t imate ly  on t h e  amounts t o  be f ixed.  
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Paragraph 2 makes it c l e a r  t h a t  t h e  l i m i t s  of l i a b i l i t y  f c r  
payment of damages are not t o  be taken i n  a g loba l  sense. 

Explanatory Note on A r t i c l e  6 

A r t i c l e  6 ,  which provides f o r  a temporal l i m i t  t o  l i a b i l i t y ,  
follows the  French p rac t i ce  of a "reasonable", i .e. f l ex ib l e  
period. A r i g i d  per iod  could hard ly  do j u s t i c e  t o  t h e  wide 
range of cases. The question of t h e  period t o  be  regarded a s  
"reasonable" i n  a p a r t i c u l a r  case  should be l e f t  t o  the ccurts .  

Commencement of t h e  per iod cannot depend on the  t i m e  of 
purchase by t h e  consumer. The i n j u r e d  par ty  can use  the 
a r t i c l e  without having been t h e  purchaser. I t  should  therefore  
be objec t ive ly  determined as  the  f irst  occasion on which the 
a r t i c l e  i s  used. This  w i l l  show whether the a r t i c l e  i s  fit  
f o r  t he  use f o r  which it was intended by the producer. A s  a 
general  r u l e  t h e  a r t i c l e  w i l l  f i r s t  be used by t h e  f i n a l  
purchaser. 

Since every a r t i c l e  de t e r io ra t e s  wihh use according t o  i t s  
na tu re  so t h a t  a f t e r  a ce r t a in  pe r iod  it i s  no longer  possible  
t o  d is t inguish  between o r ig ina l  defect iveness  and subsequent 
de t e r io ra t ion ,  t h e  producer should be  f r ee  from l i a b i l i t y  a f t e r  
a general  l i m i t a t i o n  period. How long t h i s  per iod  should be 
needs t o  be discussed.  

Explanatory Note on A r t i c l e  7 

The l i a b i l i t y ,  i r r e s p e c t i v e  of f a u l t ,  of t he  producer ,  who is 
i n  a pos i t ion  on account of h i s  f i n a n c i a l  s i t u a t i o n  t o  maks 
good the damage which has occurred,  should no t ,  i n  f a c t ,  be 
diminished o r  excluded by i t s  being presumed, wi thout  an express  
provis ion t o  the cont ra ry ,  t h a t  it i s  displaced though f a u l t  
on t h e  p a r t  of an impecunious person working f o r  t h e  producer. 
The laws of c e r t a i n  Member S t a t e s  provide f o r  t h i s  p o s s i b i l i t y  
of exoneration. 

A r t i c l e  7 i s  intended t o  obviate  t h i s .  

Explanatory Note on A r t i c l e  8 

Under the  laws of  s eve ra l  Member S t a t e s ,  t o r t i o u s  l i a b i l i t y  may 
be excluded a s  f a r  a s  negligence i s  concerned. I n  order  t o  
p ro tec t  the  consumer, whose p o s i t i o n  i s  r e l a t i v e l y  weak by 
comparison with t h a t  of the  producer, A r t i c l e  8 provides  t h a t  
t h e  l i a b i l i t y  def ined  i n  A r t i c l e  1 is binding, i.e. it may 
ne i the r  be excluded nor r e s t r i c t e d .  In  the absence of such a 
provis ion,  product l i a b i l i t y  would depend on t h e  judgment Of 

t h e  producer. 
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Paragraph 2 makes it c l e a r  t h a t  claims i n  r e spec t  of product 
l i a b i l i t y  do no t  preclude o the r  claims. Where t h e  injured 
pa r ty  i s  able t o  enforce claims f o r  damages pursuant t o  other 
individual  n a t i o n a l  laws t h i s  should continue t o  be so. 

Explanatory Note on A r t i c l e  9 

This is  a provis ion contained i n  every d i r ec t ive .  
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