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THE LAW COMMISSION 

WORKING PAPER NO. 65 

Item I o f  t h e  F i r s t  Programme 

LAW OF CONTRACT 

PECUNIARY RESTITUTION ON BREACH OF CONTRACT 

PART I - INTRODUCTION 

1. In  ou r  F i r s t  Programme' w e  recommended t h a t  t h e  
l a w  o f  c o n t r a c t  be  examined with a view t o  c o d i f i c a t i o n ,  
and i n  ou r  F i r s t  Annual Report, 1965-19€16,~  we s t a t e d  
t h a t  our  i n t e n t i o n  was n o t  merely t o  reproduce t h e  
e x i s t i n g  law bu t  t o  reform as  we l l .  

2. A f t e r  much work had been done towards t h e  
p r e p a r a t i o n  o f  a d r a f t  c o n t r a c t  code, we came t o  t h e  
conclus ion  t h a t  t h e  p u b l i c a t i o n  o f  such  a code, however 
f u l l y  annota ted ,  would n o t  be t h e  b e s t  way of d i r e c t i n g  
p u b l i c  a t t e n t i o n  t o  p a r t i c u l a r  a s p e c t s  of the  law G €  

c o n t r a c t  which might be i n  need o f  amendment o r  o f  
promoting examination and d i scuss ion  o f  those  a s p e c t s  
i n  depth.3 Work on t h e  production o f  a con t r ac t  code  
has ,  t h e r e f o r e ,  been suspended and we now in tend  t o  pub l i sh  
a s e r i e s  of working papers  on p a r t i c u l a r  aspec ts  o f  t h e  
Eng l i sh  law of c o n t r a c t  w i th  a view t o  determining whether,  

1 Law Com. No. 1 (1965), Item I. 

2 Law Com. No. 4 (1966), para.  31. 

3 Eighth  Annual Report ,  1972-1973, Law Com. No. 58 (1973), 
pa ra s .  3-5. 
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and i f  so ,  what amendments of g e n e r a l  p r i n c i p l e  a r e  requi red .  
This  w i l l  be i n  l i n e  wi th  our  method of d e a l i n g  wi th  most 
s u b j e c t s  and has  t h e  advantage o f  concen t r a t ing  p u b l i c  
d i scuss ion  on p a r t i c u l a r  problems. 

3 .  This i s  one of s e v e r a l  working papers  which we 
expec t  t o  p u b l i s h  t o  i n i t i a t e  c o n s i d e r a t i o n  o f  a number of 
a s p e c t s  of t h e  gene ra l  p r i n c i p l e s  o f  t h e  law o f  con t r ac t .  
We a r e  ex t remely  g r a t e f u l  t o  M r .  H.G. Beale, L e c t u r e r  i n  
Law a t  t h e  U n i v e r s i t y  of B r i s t o l ,  f o r  h i s  h e l p  i n  prepar ing  
it. 

4. This paper  dea l s  w i th  c e r t a i n  problems a r i s i n g  on 
breach  of c o n t r a c t .  One p a r t y  performs, o r  p u r p o r t s  t o  per form,  
h i s  p a r t  of t h e  c o n t r a c t  h u t  h i s  performance i s  incomplete 
o r  de fec t ive .  Never the less  t h e  o t h e r  pa r ty  h a s  r ece ived  
some b e n e f i t  a s  a r e s u l t .  The f irst  problem we a r e  concerned 
w i t h  i s  whether t h e  p a r t y  i n  b reach  ought t o  b e  e n t i t l e d  
t o  r e c e i v e  payment f o r  t he  b e n e f i t  he has c o n f e r r e d  where 
t h e  c o n t r a c t  does n o t  s o  provide .  The second problem i s  
where t h e  o t h e r  p a r t y  has p a i d  in  advance: s h o u l d  he be a b l e  
t o  recover  t h e  money he has p a i d ,  o r  a p r o p o r t i o n  of it, 
o r  should  he b e  conf ined  t o  a claim f o r  damages? The t h i r d  
problem t o  be cons ide red  a r i s e s  where the  c o n t r a c t  i s  one 
of s a l e  of goods, and t h e  f a i l u r e  t o  perform i s  a f a i l u r e  
t o  t r a n s f e r  t i t l e  t o  the  goods s o l d .  The buyer can re fuse  
t o  pay, o r  may r ecove r  back t h e  p r i c e  i f  he  h a s  a l r eady  p a i d  
it. I f  he has  b e n e f i t e d  from t h e  use  of t h e  goods,  should 
he  be ob l iged  t o  pay anyth ing  f o r  t h a t  b e n e f i t ?  

The f i r s t  problem: e n t i r e  c o n t r a c t s  

5 .  The f i r s t  problem w i t h  which we a r e  concerned 
i s  where, i n  t h e  p r e s e n t  s t a t e  o f  t h e  law, t h e  p a r t y  i n  
breach  i s  n o t  e n t i t l e d  t o  any payment under t h e  c o n t r a c t  
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f o r  t h e  b e n e f i t  c o n f e r r e d  because h e  has f a i l e d  t o  
perform t h e  c o n t r a c t  completely.  Such a s i t u a t i o n  i s  
sometimes descr ibed  a s  an " e n t i r e  c o n t r a c t "  o r  a 
"lump sum con t rac t "  o r  a c o n t r a c t  which r equ i r e s  
complete performance a s  a cond i t ion  precedent  t o  
~ a y m e n t . ~  We s h a l l ,  f o r  convenience, u s e  the  e x p r e s s i o n  
" e n t i r e  cont rac t"  as apply ing  t o  a l l  such  s i t u a t i o n s  where 
t h e  p a r t y  i n  breach  has  no remedy under  t h e  c o n t r a c t  f o r  
the b e n e f i t  con fe r r ed  by incomplete o r  de fec t ive  performance. 
The f a c t s  o f  Bolton v. Mahadeva' show how the  e x i s t i n g  law 
i s  a p p l i e d  i n  p r a c t i c e : -  

M r .  Bolton agreed  wi th  M r .  Mahadeva t o  i n s t a l l  
a combined h e a t i n g  and h o t  wa te r  system i n  
M r .  Mahadeva's house f o r  f560. He pu rpor t ed  
t o  c a r r y  o u t  t h e  work bu t  b roke  t h e  c o n t r a c t  
by i n s t a l l i n g  a system t h a t  d i d  no t  h e a t  
adequate ly  and gave out  fumes; although h e  
was r eques t ed  t o  remedy t h e  d e f e c t s  he d i d  
no t  do so .  The c o s t  of p u t t i n g  t h e  system 
i n t o  s a t i s f a c t o r y  working o r d e r  was 5174.50. 

The Court of  Appeal h e l d  t h a t  M r .  Bo l ton  was no t  e n t i t l e d  
t o  t h e  c o n t r a c t  p r i c e  no r  any p a r t  o f  i t .  The r e s u l t ,  
i n  p r a c t i c a l  t e rms ,  w a s  t h a t  Mr. Mahadeva was a l lowed 
t o  r e t a i n  the  b e n e f i t  o f  t h e  work t h a t  M r .  Bolton d i d  
wi thou t  having t o  pay anyth ing  f o r  it. 

4 For  a r ecen t  a n a l y s i s  of t h e s e  and r e l a t e d  problems 
s e e  Anthony Beck, "The Doct r ine  o f  S u b s t a n t i a l  
Performance : Condi t ions  and Condi t ions  Precedent  'I., 

(1975) 38 M.L.R. 413. 

5 [1972] 1 W.L.R. 1009. Cf. Sumpter v. Hedges [1898] 
1 Q.B. 673. 
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The second problem: recovery o f  money pa id  

6 .  
where a p a r t y  t o  a c o n t r a c t  h a s  r ece ived  t h e  c o n t r a c t  p r i c e  
and has performed t h e  c o n t r a c t  p a r t i a l l y ,  t h e  o t h e r  par ty  
may not  r e l y  on t h e  f a i l u r e  t o  perform t h e  c o n t r a c t  
completely a s  a ground f o r  r ecove r ing  the  money pa id  
nor  a p ropor t ion  of it. This  i s  because t h e r e  i s  s a i d  
t o  be no t o t a l  f a i l u r e  of c o n s i d e r a t i o n ,  and money pa id  
cannot be r ecove red  f o r  a p a r t i a l  f a i l u r e  of  cons ide ra t ion .  
The fo l lowing  hypo the t i ca l  s e t  o f  f a c t s  shows how t h i s  
p r i n c i p l e  might be  app l i ed  i n  p r a c t i c e : -  

I t  w a s  e s t a b l i s h e d  i n  Whincup v. Hughes' t h a t  

X engages a b u i l d e r  t o  do c e r t a i n  work f o r  25,000 
which h e  pays him a t  the  ou t se t .  H e  has made a 
bad ba rga in ,  a s  a r easonab le  p r i c e  f o r  t h e  
work would have been 22,000. The b u i l d e r  
does h a l f  t h e  work and t h e n  leaves t h e  s i t e ,  
s o  X engages another  b u i l d e r  t o  do t h e  r e s t  
o f  t h e  work and pays him 21,000. 

On t h e  f a c t s  j u s t  given X may n o t  recover t h e  f5,000 nor any 
p ropor t ion  o f  it. I f  t h e  f i r s t  b u i l d e r  has a c t e d  i n  
breach  of c o n t r a c t  i n  l eav ing  t h e  s i t e  X may s u e  him f o r  
damages b u t ,  as we s h a l l  s e e , 7  t h e  damages would probably 
be  a s ses sed  a t  21,000 ( the  c o s t  o f  having t h e  work 
completed) t hus  a l lowing  t h e  f i r s t  bu i lde r  t o  r e t a i n  the  
same p r o f i t  a s  he  would have made i f  he had completed the 
c o n t r a c t  h imse l f .  I n  o rde r  t o  make t h e  p o i n t  as c l e a r l y  
a s  p o s s i b l e  w e  have taken a f a c t  s i t u a t i o n  i n  which the re  
i s  a very wide gap between t h e  c o n t r a c t  p r i c e  and the  
reasonable  p r i c e .  An example where t h e  c o n t r a c t  p r i c e  was 
25,000 and t h e  reasonable  p r i c e  f4,000 would produce a l e s s  

6 (1871) L.R. 6 C.P. 78.  

7 See pa ras .  52-55, below. 
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s t a r t l i n g  r e s u l t  on t h e  f i g u r e s  b u t  would l ead  t o  the same 
gene ra l  conclus ion ,  namely, t h a t  the  c o n t r a c t o r  whose 
p r i c e  is unreasonably h igh  and who i s  pa id  i n  advance can 
do b e t t e r  f o r  h imse l f ,  under t h e  e x i s t i n g  law, by b reak ing  
t h e  c o n t r a c t  t han  by performing it. 

The t h i r d  problem: possess ion  wi thou t  t i t l e  

7. Where a s e l l e r ,  i n  breach  o f  con t r ac t ,  s e l l s  
and d e l i v e r s  goods which he has no r i g h t  t o  s e l l ,  the  buyer 
may r e j e c t  them and recover  i n  f u l l  t h e  p r i c e  t h a t  h e  has 
pa id ,  on t h e  ground t h a t  t h e r e  has been a t o t a l  f a i l u r e  of  
cons ide ra t ion .  The money may be recovered  i n  f u l l  even 
where, p r i o r  t o  r e j e c t i o n ,  t h e  buyer has  b e n e f i t e d  from 
having  t h e  use  o f  t h e  goods d e l i v e r e d .  This was e s t a b l i s h e d  
i n  Rowland v. D i v a l l . 8  
Kingsway 

The f a c t s  o f  Butterworth V. 

Motors’ show how t h i s  p r i n c i p l e  works i n  p r a c t i c e : -  

M r .  But te rwor th  purchased a c a r  from Kingsway 
Motors f o r  2 1 , 2 7 5 .  A prev ious  h i r e r  of t h e  ca r  
had s o l d  i t  wi thout  paying o f f  t h e  ba l ance  due 
t o  t h e  f i n a n c e  company so ,  although Kingsway 
Motors d i d  n o t  know it ,  t h e  c a r  s t i l l  be longed  t o  
the  f i n a n c e  company a t  t h e  t ime of  M r .  But te rwor th’s  
purchase.  Kingsway Motors were t h e r e f o r e  i n  
breach o f  c o n t r a c t  i n  p u r p o r t i n g  t o  s e l l  t h e  car .  
Nearly a y e a r  a f t e r  t a k i n g  d e l i v e r y  of t h e  c a r  
M r .  But te rwor th  d iscovered  t h e  de fec t  i n  h i s  
t i t l e  t o  t h e  c a r  and gave Kingsway Motors 
n o t i c e  by l e t t e r  t h a t  he r e j e c t e d  t h e  c a r  and 
wanted t h e  purchase p r i c e  o f  2 1 , 2 7 5  t o  b e  
r e tu rned  t o  him. The c a r  was by then wor th  
about 2800. Late r ,  b u t  b e f o r e  M r .  But te rwor th  
had s t a r t e d  proceedings,  t h e  f inance  company’s 

8 [1923] 2 K.B. 500. 

9 [1954]  1 W.L.R. 1286. 
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c la im was s e t t l e d  by t h e  o r i g i n a l  h i r e r  s o  t h e r e  
w a s  no longer  any r i s k  t h a t  Mr. But te rwor th  might 
be sued  by t h e  f i n a n c e  company f o r  t h e  de l ivery  
up o f  t h e  car o r  f o r  damages f o r  convers ion .  

The cour t  h e l d  t h a t  M r .  But te rwor th  was e n t i t l e d  t o  the 
r e t u r n  of t h e  f u l l  2 1 , 2 7 5  a s  t h e  breach of c o n t r a c t  by 
Kingsway Motors amounted t o  a t o t a l  f a i l u r e  t o  perform 
t h e  c o n t r a c t .  M r .  But te rwor th  thus  recovered t h e  p r i ce  
i n  f u l l  w i thou t  any allowance be ing  made f o r  t h e  f a c t  
that  he had been i n  posses s ion  o f  t h e  c a r  and had  had 
t h e  use  o f  i t  f o r  nea r ly  a y e a r .  

The scheme o f  t h e  paper 

8.  The main purpose o f  t h i s  working pape r  i s  t o  
cons ider  whether t h e  law shou ld  be  changed s o  t h a t  t he  
p a r t y  i n  b reach  who has c o n f e r r e d  a b e n e f i t  on t h e  o ther  
may, i n  c e r t a i n  c i rcumstances ,  o b t a i n  "pecuniary  r e s t i t u t i o n " ,  
o r ,  i n  o t h e r  words, may have t h e  r i g h t  t o  be  p a i d  ( o r ,  
as the  case  may be ,  t o  r e t a i n )  a sum of money r e l a t e d  t o  
t h e  va lue  of t h e  b e n e f i t  con fe r r ed .  However, t h e s e  a re  
n o t  t he  only  m a t t e r s  f o r  d i s c u s s i o n  and t h e  scheme of t he  
paper i s  a s  fo l lows: -  

P a r t  I1 - Pecuniary r e s t i t u t i o n  f o r  b e n e f i t s  
c o n f e r r e d  

I n  t h i s  P a r t  we c o n s i d e r  t h e  va r ious  s i t u a t i o n s  
i n  which a p a r t y  t o  a c o n t r a c t  c o n f e r s  a b e n e f i t  
( o t h e r  than  a payment o f  money) by p a r t i a l  o r  
d e f e c t i v e  performance o f  t h e  c o n t r a c t .  

P a r t  I11 - Claims f o r  t h e  recovery o f  money paid 

Here we cons ider  t h e  s i t u a t i o n  i n  which one p a r t y  
makes a payment i n  a n t i c i p a t i o n  of complete 
performance t h a t  exceeds t h e  value o f  t h e  p a r t  i n  
f a c t  performed by t h e  o t h e r ,  bu t  may n o t  sue f o r  
t h e  r e t u r n  of t h e  d i f f e r e n c e  because t h e r e  has 
n o t  been a t o t a l  f a i l u r e  of cons ide ra t ion .  

6 



Part I V  - Pecuniary restitution in respect of 
possession without title 

Most o f  the problems considered in this Part 
are raised by the facts and decision in 
Butterworth v. Kingsway Motors .lo 

Part V - Provisional Recommendations 
We end the paper by setting out our provisional 
recommendations for changes in the present law. 

10 [1954] 1 W.L.R. 1286. 
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PART I1 - PECUNIARY RESTITUTION FOR BENEFITS CONFERRED 

(A) The p r e s e n t  l a w  

9 .  
complete t h e  performance of h i s  ob l iga t ions  unde r  an " e n t i r e  
con t r ac t "  may r e s u l t  i n  t h e  o t h e r  p a r t y ' s  o b t a i n i n g  a 
b e n e f i t  from p a r t i a l  performance f o r  which h e  i s  not l i a b l e  
t o  pay anyth ing .  I f ,  however, t h e  con t r ac t  p rov ides  f o r  
money t o  be p a i d  i n  s t a g e s  o r  i n  r e spec t  of such  p a r t  of 
t h e  c o n t r a c t  as may be performed, t h e  pa r ty  performing may 
recover  what i s  due t o  him f o r  what he has done even where 
he i s  i n  breach .  A f a m i l i a r  example i s  t h e  b u i l d i n g  
c o n t r a c t  which provides  e x p r e s s l y  f o r  s t a g e  payments t o  be  
made as  t h e  work progresses .  A l e s s  f a m i l i a r  example may 
be found i n  a c o n t r a c t  f o r  t h e  c a r r i a g e  o f  goods by sea  
where t h e , f r e i g h t  charge i s  reckoned by t h e  we igh t  of the  
cargo c a r r i e d ;  i f  some but  n o t  a l l  o f  t he  ca rgo  i l c  

d e l i v e r e d  a t  t h e  proper d e s t i n a t i o n  f r e i g h t  i s  payable on 
t h e  cargo d e l i v e r e d ,  c a l c u l a t e d  a t  t h e  r a t e  on which the 
c o n t r a c t  p r i c e  i s  based. 

A s  we expla ined  i n  P a r t  1'' a p a r t y ' s  f a i l u r e  t o  

1 2  

S u b s t a n t i a l  performance 

10 .  The c o n t r a c t  may p rov ide  t h a t  no payment i s  t o  be 
due u n t i l  t h e  c o n t r a c t  has been performed e x a c t l y , 1 3  but i f  
t h e r e  i s  no such  p rov i s ion  i n  t h e  c o n t r a c t  the  c o u r t s  may 
allow a p a r t y  t o  recover t h e  p r i c e  payable on completion 

~ 

11 See para .5 ,  above. 
1 2  R i t c h i e  v. Atkinson (1808) 10 East 2 9 5 ;  103  E.R. 7 8 7 .  
13 Eshelby v. Federated European Bank Ltd. [1932] 1 K.B.  4 2 3 .  
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a s  long a s  the  c o n t r a c t  has been s u b s t a n t i a l l y  performed. 
If t h e  performance i s  only  incomplete i n  some compara t ive ly  
minor r e s p e c t  a counterc la im f o r  damages may be made f o r  
breach  of c o n t r a c t ,  and t h e  damages awarded may be  s e t  o f f  
i n  r educ t ion  o f  t h e  sum otherwise due. The d o c t r i n e  o f  
s u b s t a n t i a l  performance, a s  i t  i s  known, i s  most u s u a l l y  
r e l i e d  on i n  b u i l d i n g  o r  deco ra t ing  con t r ac t s .  F o r  example, 
i n  Hoenig v. I s aacs14  t h e  p l a i n t i f f  agreed  t o  r e d e c o r a t e  
and f u r n i s h  a f l a t  f o r  1750 and pu rpor t ed  t o  c a r r y  o u t  the  
work. However, t h e  c o n t r a c t  had been broken i n  a few minor 
r e s p e c t s  and t h e  c o s t  t o  t h e  f l a t -owner  of having t h e  
d e f e c t s  pu t  r i g h t  by someone e l s e  was 155. I t  was h e l d  t h a t  
s i n c e  t h e  c o n t r a c t  had been s u b s t a n t i a l l y  performed, t h e  
decora to r  should be awarded the  c o n t r a c t  p r i c e  l e s s  t h e  cos t  
of making good t h e  d e f e c t s .  I t  may be noted t h a t  i n  Bolton 
v. Mahadeva17 t h e  t r i a l  judge had h e l d  t h a t  t h e  work done 
by Mr. Bolton i n  i n s t a l l i n g  the  h e a t i n g  and hot  w a t e r  system 
amounted t o  t h e  s u b s t a n t i a l  performance of the c o n t r a c t ,  but 
t h e  Court of Appeal r eve r sed  h i s  d e c i s i o n ,  having r e g a r d  t o  
t h e  amount of work t h a t  s t i l l  had to be  done t o  p u t  t h e  
system i n t o  proper  working order .  

Other remedies f o r  p a r t i a l  performance 

11. Even where t h e  c o n t r a c t  is e n t i r e  and t h e  d o c t r i n e  
of s u b s t a n t i a l  performance cannot be  invoked, t h e  p a r t y  who 
has only  performed i n  p a r t  may sometimes s t i l l  have a r i g h t  

1 4  [1952] 2 A l l  E.R. 176 .  
15  [1972] 1 W.L.R. 1009. See pa ra .5 ,  above. 
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o f  r e d r e s s .  I n  p a r t i c u l a r ,  r e m e d i e s  a r e  a v a i l a b l e  
( a )  where i t  i s  t h e  o t h e r  p a r t y ' s  b r e a c h  t h a t  

p r e v e n t s  comple te  per formance;  
(b) by t h e  p r o v i s i o n s  o f  t h e  Law Reform 

( F r u s t r a t e d  C o n t r a c t s )  Act 1 9 4 3 ;  
( c )  by t h e  p r o v i s i o n s  o f  t h e  Apport ionment  

Act  1 8 7 0 ;  

(d)  where t h e  b e n e f i t  c o n f e r r e d  b y  p a r t i a l  
performance i s  one  which t h e  o t h e r  p a r t y  w a s  
a b l e  t o  r e j e c t  b u t  which h e  has e l e c t e d  t o  
r e t a i n  . 

Each of  t h e s e  s i t u a t i o n s  n e e d s  f u r t h e r  e x p l a n a t i o n .  

( a )  Breach by t h e  p a r t y  who promised  t h e  money 

1 2 .  A p a r t y  who p e r f o r m s  o n l y  some o f  h i s  o b l i g a t i o n s  
under  a n  e n t i r e  c o n t r a c t  i s  e n t i t l e d  t o  compensa t ion  i f  it 
i s  t h e  o t h e r  p a r t y ' s  b r e a c h  t h a t  p r e v e n t s  c o m p l e t e  
per formance .  For  example, i f  a b u i l d e r  i s  t u r n e d  o f f  t h e  
s i t e  by t h e  o t h e r  p a r t y ,  i n  b r e a c h  o f  c o n t r a c t ,  he  may 
claim damages f o r  b r e a c h  o f  c o n t r a c t  o r  a r e a s o n a b l e  sum 
f o r  t h e  v a l u e  o f  t h e  work t h a t  h e  h a s  done.16 
working p a p e r  w e  propose  t o  examine f u r t h e r  t h e  n a t u r e  and  
e x t e n t  o f  t h e  remedies  s o  p r o v i d e d  b u t ,  f o r  p r e s e n t  
p u r p o s e s ,  we need  s a y  no more t h a n  t h a t  t h e y  ex is t .  

In  a l a t e r  

(b)  The Law Reform ( F r u s t r a t e d  C o n t r a c t s )  A c t  1943 

13. The L a w  Reform ( F r u s t r a t e d  C o n t r a c t s )  A c t  1943 
p r o v i d e s  f o r  t h e  a d j u s t m e n t  o f  r i g h t s  and l i a b i l i t i e s  of 
p a r t i e s  t o  c o n t r a c t s  ( o t h e r  t h a n  c e r t a i n  c o n t r a c t s  t h a t  a r e  

1 6  Chandler  Bros .  Ltd.  v .  Boswel l  [1936] 3 A l l  E.R. 179. 
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s p e c i f i c a l l y  excepted17)  t h a t  have been d ischarged  by the  
common law d o c t r i n e  of f r u s t r a t i o n .  I n  p a r t i c u l a r ,  t h e  
Act provides18 t h a t  t h e  cour t  may o r d e r  one p a r t y  t o  pay 
t h e  o t h e r  such sum a s  it cons ide r s  j u s t  i n  r e s p e c t  of any 
va luab le  b e n e f i t  ob ta ined  by reason  of t h e  o t h e r ' s  p a r t  
performance of t h e  f r u s t r a t e d  c o n t r a c t .  

[c) The Apportionment Act 1 8 7 0  

: 1 4 .  The Apportionment Act 1 8 7 0  provides19 t h a t  r e n t s ,  
a n n u i t i e s  ( inc lud ing  s a l a r i e s ) ,  d iv idends  and o t h e r  
p e r i o d i c a l  payments i n  the  n a t u r e  of income a r e  t o  be  
cons ide red  f o r  c e r t a i n  purposes a s  accru ing  @-om day t o  
day, s o  i f  a s a l a r i e d  c l e r k  r e c e i v i n g  a yea r ly  s a l a r y  were 
t o  d i e  h a l f  way through a year  h i s  e s t a t e  would probably  be 
e n t i t l e d  under t h e  Apportionment Act t o  ha l f  a y e a r ' s  s a l a ry .  
I t  i s ,  however, doub t fu l  whether a s a l a r i e d  employee who has 
l e f t  i n  breach of c o n t r a c t  o r  been l awfu l ly  d i smis sed  f o r  
misconduct may r e l y  on the  Apportionment Act a s  g i v i n g  him 
a s t a t u t o r y  r i g h t  t o  be pa id  f o r  t h e  per iod  down t o  h i s  
d e p a r t u r e  o r  d i s m i s s a l .  20 

(d) Returnable B e n e f i t s  

15.  The r e t e n t i o n  of the  b e n e f i t  confer red  may, i n  
c e r t a i n  c i rcumstances ,  involve t h e  p a r t y  r ece iv ing  it in  a 
l i a b i l i t y  t o  pay a reasonable  sum, quantum merui t .  The 

1 7  By s .  2 ( 5 )  ; See Appendix A. 

1 8  By s.  l(3); s e e  Appendix A. 

1 9  Sec t ion  2 .  

i 

20 Moriar t  v. Re e n t ' s  Garage and Engineerin 
Co. L tdf  [ 1 9 2 l f  1 K.B.423, 4 3 4 - 5 ,  per LushgJ. 
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agreement t o  pay a reasonable  sum w i l l  only b e  implied where 
t h e  p a r t y  r e c e i v i n g  t h e  b e n e f i t  has  the  oppor tun i ty  t o  
r e j e c t  i t ,  so  it w i l l  only a r i s e  where the  b e n e f i t  i s ,  i n  
i t s  n a t u r e ,  r e t u r n a b l e .  A c l e a r  example of a b e n e f i t  t h a t  
i s  not r e t u r n a b l e  i s  bu i ld ing  work c a r r i e d  o u t  b y  the  p a r t y  
i n  breach on t h e  o t h e r  p a r t y ' s  l and .  I t  was dec ided  i n  
Munro v. Buttz1 t h a t  t he  de fendan t ,  on whose l a n d  the  
p l a i n t i f f  had s t a r t e d  t o  b u i l d ,  was not  ob l iged  t o  pay f o r  
t h e  value of t h e  p a r t - f i n i s h e d  work, even a f t e r  re tak ing  
posses s ion  of t h e  l and  and t h e  bu i ld ing ;  he had no choice 
bu t  t o  accept  t h a t  which had been a f f i x e d  t o  h i s  land by 
t h e  b u i l d e r  s o  a promise t o  pay f o r  t he  p a r t l y  f i n i s h e d  
work could n o t  !e implied from t h e  mere f a c t  o f  resuming 
possess ion .  

1 6 .  
r e t u r n a b l e  b e n e f i t  f o r  which t h e  p a r t y  b e n e f i t e d  may be 
r equ i r ed  t o  pay. The f a c t s  were a s  follows:- 

Sumpter v. Hedges2' p rov ides  an example of a 

Mr.Sumpter agreed t o  c a r r y  out a b u i l d i n g  con t r ac t  
f o r  Mr.Hedges f o r  an agreed  sum. A f t e r  he had 
c a r r i e d  ou t  p a r t  o f  t h e  work he t o l d  Mr.Hedges 
t h a t  he had run out  o f  money; he abandoned the  
work, l eav ing  some o f  h i s  ma te r i a l s  on t h e  s i t e .  
Mr,Hedges completed t h e  work h imsel f ,  u s ing  the  
m a t e r i a l s  t h a t  had been l e f t  behind. 

Mr.Sumpter sued  f o r  t he  va lue  o f  t h e  work t h a t  h e  had done 
be fo re  l eav ing  t h e  s i t e  bu t  h i s  c la im was d i smis sed  because 
t h e  c o n t r a c t  was e n t i r e  and had n o t  been comple te ly  performed. 
He was however awarded a r easonab le  sum i n  r e s p e c t  of the  
m a t e r i a l s  t h a t  Mr.Hedges had used ,  because a promise t o  pay 
a reasonable  sum f o r  them was t o  be  implied from the  
appropr i a t ion .  

2 1  (1858) 8 E. & B. 738; 1 2 0  E.R. 275.  
2 2  [1898] 1 Q.B. 673. 
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Summary 

1 7 .  The p a r t y  t o  an e n t i r e  c o n t r a c t  who has a c t e d  i n  
breach  by f a i l i n g  s u b s t a n t i a l l y  t o  perform h i s  o b l i g a t i o n s  
may only  recover payment f o r  a b e n e f i t  confer red  where the  
b e n e f i t  could have been r e j e c t e d  by  t h e  o the r  p a r t y  but  has 
i n  f a c t  been r e t a i n e d .  Otherwise t h e  o t h e r  p a r t y  may r e t a i n  , 

t h e  b e n e f i t  wi thout  paying anyth ing  f o r  it. We s h a l l  
cons ide r  h e r e a f t e r  whether t h e  law shou ld  be changed s o  a s  
t o  g ive  the  p a r t y  i n  breach t h e  r i g h t ,  i n  c e r t a i n  
c i rcumstances ,  t o  be  p a i d  f o r  t h e  b e n e f i t  he has confe r r ed .  
There w i l l ,  however, be  no f u r t h e r  d i scuss ion  o f  t h e  various 
s i t u a t i o n s ,  o u t l i n e d  above,23 i n  which l e g a l  r e d r e s s  i n  
r e s p e c t  of t h e  b e n e f i t  confer red  i s  a l r eady  provided  under 
t h e  e x i s t i n g  law. 

(B) J u s t i f i c a t i o n  of t h e  p re sen t  l a w  

18. The j u s t i f i c a t i o n  o f  t h e  p r e s e n t  law a s  i t  app l i e s  
t o  e n t i r e  c o n t r a c t s  i s  t h a t  " i t - h o l d s  men t o  t h e i r  
 contract^."^^ 
f o r  an a l l - i n  p r i c e ,  t o  be pa id  when t h e  work i s  completed, 
may n o t  then  i n s i s t  on payments on account ;  much l e s s  may 
he break  t h e  c o n t r a c t  by leaving  t h e  work h a l f - f i n i s h e d  and 
r ecove r  payment f o r  what he has done. 

23 Paras .  10-16, above. 
2 4  Munro v. Butt (1858) 8 E .  & B.  7 3 5 ,  7 5 4 ;  1 2 0  E.R.  

The c o n t r a c t o r  who has  agreed t o  do a j o b  

2 7 5 ,  2 8 0 ,  per Campbell C . J .  
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By re fus ing  him r e d r e s s  except  as provided by t h e  cont rac t  
t h e  law g ives  him an i n c e n t i v e  t o  s e e  the  job  through. I t  
may be argued t h a t  t h i s  i n c e n t i v e  would be g r e a t l y  reduced 
i f  he were t o  be e n t i t l e d  t o  payment o therwise  than  under 
t h e  c o n t r a c t  i n  r e s p e c t  of b e n e f i t s  confer red  by p a r t i a l  
performance. The c o n t r a c t o r  would, i t  may be  s a i d ,  do as 
much work under t h e  c o n t r a c t  a s  s u i t e d  him and t h e n  claim 
payment f o r  t h e  b e n e f i t  c o n f e r r e d ;  indeed he might take on 
c o n t r a c t s  t h a t  he in tended  from t h e  o u t s e t  t o  break .  Two 
p o i n t s  may t h e r e f o r e  be made i n  favour  of ma in ta in ing  the 
r u l e  on e n t i r e  c o n t r a c t s  i n  i t s  p resen t  form. F i r s t  a 
r e l a x a t i o n  of i t  could l ead  t o  a lowering of s t anda rds  of 
commercial m o r a l i t y  which would be  aga ins t  t h e  p u b l i c  
i n t e r e s t .  Second t h e  removal of t h e  hardship  t h a t  the  
p re sen t  r u l e  may cause t o  some could  r e s u l t  i n  more se r ious  
and more gene ra l  hardship  t o  o t h e r s  whom i t  b e n e f i t s .  

(C )  C r i t i c i s m s  of t h e  p r e s e n t  law 

1 9 .  The p r i n c i p a l  c r i t i c i s m  of t he  r u l e  on e n t i r e  
c o n t r a c t s  i s  i t s  l a c k  of f l e x i b i l i t y .  In some s i t u a t i o n s  
t h e  a p p l i c a t i o n  of t he  r u l e  p r e v e n t s  i n j u s t i c e .  
it prevents  t h e  c o n t r a c t o r  who has  s t i p u l a t e d  f o r  an a l l - i n  
p r i c e ,  payable on completion, from i n s i s t i n g  on payments 
be ing  made on account whi le  t h e  c o n t r a c t  i s  s t i l l  on foot .  
I t  a l s o  works s a t i s f a c t o r i l y  where the  damage caused by 
t h e  breach of c o n t r a c t  exceeds t h e  value of t h e  b e n e f i t  
confer red  by p a r t i a l  performance: no "net" b e n e f i t  has been 
confer red  s o  t h e r e  i s  no i n j u s t i c e  i n  leav ing  t h e  par ty  i n  
breach  wi thout  a remedy. There a r e  however s i t u a t i o n s  i n  
which t h e  p a r t y  i n  breach i s  unab le  t o  complete t h e  work 
r equ i r ed  of him - whether because  t h i s  is a p h y s i c a l  
i m p o s s i b i l i t y  o r  because t h e  o t h e r  pa r ty  has accep ted  h i s  
breach  as a r e p u d i a t i o n  of t h e  c o n t r a c t  - and t h e  value of 

For example, 

, 
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t h e  b e n e f i t  con fe r r ed  by p a r t i a l  performance i s  g r e a t e r  than 
t h e  damage caused by t h e  breach. Here t h e  a p p l i c a t i o n  of 
t h e  r u l e  on e n t i r e  c o n t r a c t s  allows t h e  pa r ty  on whom the  
b e n e f i t  has been confe r r ed  t o  make and t o  keep a p r o f i t  a t  
t h e  expense of  t h e  p a r t y  i n  breach;  he  g e t s  something f o r  
no th ing .  This i s ,  a rguably ,  an i n j u s t i c e .  Where t h e  n e t  
va lue  o f  t h e  b e n e f i t  i s  small  t h e  i n j u s t i c e  t h a t  t h e  p re sen t  
l a w  causes t o  t h e  p a r t y  i n  breach may be s l i g h t .  Where 
however t h e  b e n e f i t  confer red  by p a r t i a l  performance i s  out  
o f  a l l  p ropor t ion  t o  t h e  damage caused  by the  breach  the  
f o r f e i t u r e  o f  " the  f r u i t  of h i s  labour"25  may appear  pena l .  
The c o u r t ' s  j u r i s d i c t i o n  t o  r e l i e v e  a g a i n s t  p e n a l t i e s  
may have some re l evance  here .  
c o n t r a c t  provides t h a t  money i s  payable  when c e r t i f i e d  due 
by a named a r c h i t e c t  bu t  t h a t  t h e  o t h e r  par ty  may neve r the l e s s  
wi thhold  a l l  payment i f  he has a counterc la im a g a i n s t  the  
b u i l d e r  f o r  damages f o r  breach of c o n t r a c t .  The c o u r t  would 
probably  hold  t h e  l a t t e r  p rov i s ion  t o  be unenforceable  as a 
p e n a l t y  i n  which c a s e  t h e  damages r ecove rab le  on t h e  
counterc la im would be s e t  o f f  a g a i n s t  t h e  sum c e r t i f i e d  due 
and t h e  b u i l d e r  would be  e n t i t l e d  t o  t h e  d i f f e rence .26  Yet 
t h e  e f f e c t  of t h e  r u l e  on e n t i r e  c o n t r a c t s  i s  t o  a l l o w  the  
p a r t y  r ece iv ing  a b e n e f i t  from p a r t i a l  (but no t  s u b s t a n t i a l )  
performance t o  wi thho ld  a l l  payment where the b u i l d e r  is  
unable  t o  perform f u r t h e r  even though no l o s s  o r  damage has 
r e s u l t e d  from h i s  breach .  

Let us say  t h a t  a b u i l d i n g  

25 The phrase  i s  taken  from t h e  judgment of Campbell C.J. 
i n  Munro v. Butt (1858) 8 E.  & B. 738, 7 5 2 ;  1 2 0  E.R. 
2 7 5 ,  280. 

26 Modern Engineer ing  ( B r i s t o l )  Ltd.  v. Gilbert-Ash (Northern) 
E d .  119741 A.C. 689. - 
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20. Another c r i t i c i s m  o f  t h e  p re sen t  l a w  on e n t i r e  
c o n t r a c t s  i s  t h a t  it l eads  t o  d i f f e r e n t  r e s u l t s  i n  given 
s i t u a t i o n s  depending on whether monev happens t o  have been 
pa id  t o  t h e . p a r t y  i n  breach b e f o r e  the  b e n e f i t  has  been 
confer red .  The p a r t y  i n  breach  may not  c la im payment f o r  
t h e  b e n e f i t  con fe r r ed ,  b u t ,  i f  he has i n  f a c t  been pa id ,  
and provided t h a t  t h e  o the r  p a r t y  has ob ta ined  a bene f i t  
from the  p a r t i a l  o r  d e f e c t i v e  performance of t h e  con t r ac t ,  
t h e  money s o  p a i d  does not  have t o  be r e t ~ r n e d . ’ ~  F o r  
example, i n  Sumpter v. Hedgesz8 Mr.Sumpter had i n  f a c t  
rece ived  p a r t  payment before  he  l e f t  the s i t e :  Mr.Hedges 
d i d  no t  counterc la im f o r  t h e  repayment of what h e  had paid 
bu t  i f  he had done s o  h i s  c l a im would have f a i l e d .  He 
might have counterclaimed f o r  damages f o r  b reach  of c o n t r a c t  
bu t  i f  Mr.Hedges had been a b l e  t o  complete t h e  work without 
i n c u r r i n g  f u r t h e r  expense damages would probablv  have been 
a s ses sed  a t  a p u r e l y  nominal f i g u r e .  To t a k e  another  
example, i n  Bol ton  v. Mahadeva” the  c o n t r a c t o r ,  Mr. Bolton, 
f a i l e d  t o  r ecove r  anything f o r  t h e  work  t h a t  h e  d i d  under 
t h e  c o n t r a c t .  I f ,  however, t h e  con t r ac t  p r i c e  had been p a i d  
t o  him a t  t h e  o u t s e t  and Mr.Mahadeva had brouEht an ac t ion  
f o r  damages, M r .  Bolton would have heen l i a b l e  t o  pay as  
damages the  c o s t  of having t h e  work completed30 bu t  would 
have been allowed t o  r e t a i n  t h e  balance.  In  P a r t  I11 we 
s h a l l  have more t o  say about t h e  recovery of monies paid 

2 7  Cf. Whincu v. Hughes (1871) L.R.  6 C.P.78; see  paras .  
5 1 - 5 4 w .  

28 [1898] 1 Q.B. 673; s e e  p a r a .  1 6 ,  above. 

29  [1972] 1 W.L.R. 1009; s e e  para .  5 ,  above. 

30 Together w i t h  an award o f  gene ra l  damages i n  respect 
of t h e  p h y s i c a l  inconvenience caused by t h e  breach. 
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and t h e  scope o f  t h e  remedy i n  damages, bu t  t h e  p o i n t  we a re  
making now i s  t h a t  t h e  p re sen t  law on e n t i r e  c o n t r a c t s  can 
produce anomalous r e s u l t s :  t he  p a r t y  i n  breach who h a s  
a l r e a d y  rece ived  payment i s  i n  a markedly b e t t e r  p o s i t i o n ,  
i n  f a c t  and i n  law, t h a n  t h e  p a r t y  who has not.  I t  may be 
a rgued ,  i n  suppor t  of a change i n  t h e  p re sen t  law, t h a t  t he  

broadly  t h e  same i n  e i t h e r  case.  
- r i g h t s  and remedies of t h e  p a r t y  i n  breach  ought t o  be  

(D) A new remedy f o r  t h e  pa r ty  i n  breach  

2 1 .  Our p r o v i s i o n a l  conclus ion  a f t e r  examining t h e  
i n j u s t i c e s  which may be caused by t h e  p re sen t  r u l e  and the  
dangers  t h a t  a r e  i m p l i c i t  i n  i t s  r e v e r s a l ,  is  t h a t  a new 
r e s t i t u t i o n a r y  remedy should be provided  f o r  t h e  p a r t y  i n  
breach  where he has  confer red  a v a l u a b l e  b e n e f i t  on t h e  
o t h e r  by h i s  incomplete o r  d e f e c t i y e  performance o f  an  
e n t i r e  c o n t r a c t .  There a r e ,  however, t h r e e  impor t an t  
cond i t ions  t h a t  shou ld ,  i n  our p r o v i s i o n a l  view, accompany 
t h e  i n t r o d u c t i o n  o f  a new remedy o f  t h i s  cha rac t e r .  F i r s t ,  
t h e  r i g h t  of  t h e  o t h e r  p a r t y  t o  c l a im damages f o r  b reach  of 
c o n t r a c t  should be preserved .  We c o n s i d e r  l a t e r  i n  t h e  
paper3' how t h e  proposed new remedy o f  t h e  p a r t y  i n  breach 
and t h e  o t h e r  p a r t y ' s  r i g h t  t o  damages might be i n t e g r a t e d .  
Second, t h e  remedy should  not be a v a i l a b l e  s o  long  a s  the 
c o n t r a c t  i s  s t i l l  on f o o t ;  t h i s  is  cons idered  f u r t h e r  i n  
t h e  nex t  paragraph. Th i rd ,  t h e  remedy should n o t  b e  
a v a i l a b l e  where t h e  p a r t i e s  have ag reed  t h a t  it s h o u l d  be 
excluded. 
"Cont rac t ing  out". 

This i s  cons idered  l a t e r 3 '  under t h e  head ing  

31 Paras .  34 - 35, below. 

32 Paras .  22-23, below. 
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2 2 .  A p a r t y  who has agreed  t o  perform an e n t i r e  
c o n t r a c t  f o r  an a l l - i n  p r i c e ,  payable  on comple t ion ,  may 
n o t ,  under t h e  p re sen t  law, i n s i s t  on payments being made 
t o  him a s  work proceeds.  The o t h e r  pa r ty  i s  e n t i t l e d  t o  
r e f u s e  t o  make payments except  a s  provided i n  t h e  
con t r ac t . 33  
undes i r ab le  t o  a l low a p a r t y  t o  an e n t i r e  c o n t r a c t  t o  
i n s i s t  on s t a g e  payments i n  r e s p e c t  of t he  v a l u e  o f  
b e n e f i t s  confe r r ed  by p a r t i a l  performance w h i l e  t h e  c o n t r a c t  
i s  s t i l l  on f o o t .  The remedy which we a r e  propos ing  i s  
in tended  t o  compensate the  Dar ty  i n  breach who i s  unable 
t o  complete t h e  work r equ i r ed  of him, e i t h e r  because h i s  
breach  has made f u r t h e r  performance impossible o r  because 
t h e  o t h e r  p a r t y  has  te rmina ted  t h e  con t r ac t  by  accept ing  t h e  
breach  as  a r epud ia t ion .  A s  an  example o f  t h e  former 
s i t u a t i o n ,  t a k e  t h e  case  of a l e a r n e r  d r i v e r  who arranges 
t o  take  h i s  d r i v i n g  t e s t  on a c e r t a i n  day and books a course  
of 10 l e s s o n s ,  f o r  an a l l - i n  f i g u r e ,  t o  be g i v e n  by a 
d r i v i n g  i n s t r u c t o r  p r i o r  t o  a s t a t e d  da t e ,  t h e  d a t e  of t h e  
t e s t .  I f  t h e  i n s t r u c t o r  were t o  break  the  c o n t r a c t  by 
f a i l i n g  t o  g i v e  t h e  l a s t  two l e s s o n s  but  t h e  customer were 
t o  pass  t h e  d r i v i n g  t e s t  n o n e t h e l e s s ,  it would no  longer be  
p o s s i b l e  f o r  t h e  i n s t r u c t o r  t o  verform h i s  c o n t r a c t  
completely.  
of t he  l a t t e r  s i t u a t i o n :  a t  t h e  t ime of b r i n g i n g  h i s  claim 
Mr.Sumpter was unable  t o  f i n i s h  t h e  bu i ld ing  work because 
he  had abandoned t h e  work i n  b reach  o f  h i s  c o n t r a c t  and 

I t  would, i n  our p r o v i s i o n a l  view, be  most 

Sumpter v. Hedges" provides an i l l u s t r a t i o n  

3 3  Unless t h e  p rov i s ion  on which he r e l i e s  as j u s t i f y i n g  
the  r e f u s a l  i s  a pena l ty .  See para. 1 9 ,  above. 

34 [1898] 1 Q . B . 6 7 3 ;  s e e  pa ra .  1 6 ,  above. 
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it had been f i n i s h e d  by Mr.Hedges. Our p rov i s iona l  
conc lus ion  i s  t h a t  t h e  new r e s t i t u t i o n a r y  remedy f o r  t h e  
p a r t y  i n  breach t h a t  we propose shou ld  only  be a v a i l a b l e  
where t h e  p a r t y  i n  b reach  i s  unable ,  f o r  one o r  o t h e r  of 
t h e  above reasons ,  t o  f i n i s h  t h e  work. I t  should b e  noted  
t h a t  i f  a p a r t y  i s  unab le  t o  f i n i s h  t h e  con t r ac t  work 
because t h e  c o n t r a c t  has  been f r u s t r a t e d  he may have a 
remedy under the  Law Reform ( F r u s t r a t e d  Cont rac ts )  A c t  
1943;35 such a p a r t y  i s ,  i n  any e v e n t ,  n o t  a " p a r t y  i n  
breach" f o r  t h e  purpose  of t he  proposed new remedy. 

Con t rac t ing  o u t  

2 3 .  I f  a new remedy were t o  be  provided  f o r  t h e  p a r t y  
i n  breach ,  should i t s  a v a i l a b i l i t y  b e  s u b j e c t  t o  the 
c o n t r a r y  i n t e n t i o n  of t h e  p a r t i e s ?  In o t h e r  words, should 
"con t r ac t ing  out" b e  pe rmi t t ed?  Le t  u s  suppose t h a t  a 
person  is  about t o  engage a b u i l d i n g  con t r ac to r .  He doubts 
whether t h e  c o n t r a c t o r  w i l l  f i n i s h  t h e  work i n  t ime ,  and 
i t  i s  important t o  him t h a t  t he  proposed da te  f o r  completion 
i s  met. The c o n t r a c t o r  may admit t h a t  t h e  time a l lowed  
would be s h o r t  bu t  promises t h a t  he w i l l  f i n i s h  t h e  work i n  
t ime,  provided t h a t  t h e  c o n t r a c t  p r i c e  i s  s e t  h igh  enough. 
They then  n e g o t i a t e  a c o n t r a c t  f o r  an unusual ly  h i g h  p r i c e  
t o  be p a i d  on completion of t h e  work by a c e r t a i n  d a t e  but 
w i th  t h e  express  p r o v i s o  t h a t  no th ing  should be p a i d  i f  the  
work is  n o t  completed i n  time. I f  " con t r ac t ing  out"  were 
n o t  allowed, t h e  proposed new remedy f o r  the  p a r t y  i n  
breach  would g ive  t h e  c o n t r a c t o r  t h e  b e s t  of both wor lds ;  
i f  he  were t o  do t h e  work i n  t h e  t ime allowed by t h e  
c o n t r a c t  he would be  e n t i t l e d  t o  a f i g u r e  made u n u s u a l l y  high 

- 

35 See Appendix A. 
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by the  r i s k  t h a t  he was t a k i n g  of g e t t i n g  n o t h i n g ;  i f  he  

f a i l e d  t o  do t h e  work on t ime he would - u n l e s s  
"con t r ac t ing  out"  were allowed - be ab le  t o  r e s i l e  from t h e  
agreement on which t h e  p r i c e  was based and t o  claim payment 
f o r  t h e  va lue  of t h e  work t h a t  he  i n  f a c t  d i d .  This would 
appear t o  be u n j u s t .  I f  t h e  p a r t y  i n  breach  were given a 
r i g h t  t o  payment o therwise  t h a n  under t h e  c o n t r a c t ,  then, 
should i t  n o t  be  one t h a t  t h e  p a r t i e s  a r e  p e r m i t t e d  t o  
exclude by t h e  terms of t h e i r  agreement? 

24. I t  may be s a i d ,  i n  answer,  t h a t  i f  " con t r ac t ing  
out" were a l lowed,  a c l ause  exc lud ing  t h e  new remedy would 
be  inc luded  i n  every agreement as a mat te r  o f  course ;  
people would t h e r e f o r e  go on as before  and such  apparent 
i n j u s t i c e  a s  t h e  new remedy might  be designed t o  meet 
would s t i l l  be  t h e r e .  This may be so ,  bu t  w e  doubt it. 
There a r e ,  i n  any event ,  no circumstances h e r e  t h a t  would, 
i n  our  p r o v i s i o n a l  view, j u s t i f y  a l i m i t a t i o n  upon the  
p a r t i e s '  freedom of c o n t r a c t .  The person a g a i n s t  whom 
such an e x c l u s i o n  c l ause  would ope ra t e  would n o t  be a 

"consumer"36 b u t ,  i n  t he  o r d i n a r y  way, would b e  someone 
supply ing  a s e r v i c e  i n  t h e  cour se  of a bus iness .  I f  a 
c o n t r a c t  were proposed t h a t  made h i s  remunera t ion  depend 
upon complete performance and excluded any remedy i n  
r e s p e c t  of p a r t i a l  performance he would be a b l e  t o  decide 
whether t h e  burden of such p r o v i s i o n s  was commercially 
acceptab le  having  regard  t o  t h e  p r i c e  t h a t  t h e  o the r  
p a r t y  was w i l l i n g  t o  pay. The remedies p rov ided  by the  

36 Cf. t h e  Supply of Goods (Implied Terms) A c t  1973 
and t h e  Consumer Cred i t  Act 1 9 7 4 .  
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Law Reform ( F r u s t r a t e d  Cont rac ts )  Ac t  1 9 4 3  may be excluded 
by agreement,37 a s  may most of t h e  remedies provided  by  the  
S a l e  of  Goods Act 1 8 9 3 , 3 8  and our  p r o v i s i o n a l  conc lus ion  i s  
t h a t  such remedies a s  may be devised  t o  meet t h e  problems 
cons idered  i n  t h i s  p a r t  of t h e  paper  ought not t o  b e  
a v a i l a b l e  where t h e  p a r t i e s  have a g r e e d  t o  exclude them. 

The main proposa l  

2 5 .  I t  may be h e l p f u l ,  a t  t h i s  s t a g e ,  t o  summarise the  
main c h a r a c t e r i s t i c s  of t h e  proposed new remedy which 
shou ld ,  i n  our  p r o v i s i o n a l  view, be a v a i l a b l e  f o r  t h e  p a r t y  
i n  breach .  They a r e  a s  fo l lows .  Where he has confe r r ed  a 
va luab le  b e n e f i t  on t h e  o the r  p a r t y  by incomplete o r  
d e f e c t i v e  performance of a c o n t r a c t  b u t  i s  unable t o  perform 
t h e  c o n t r a c t  comple te ly ,  e i t h e r  because  f u r t h e r  performance 
i s  no longer  p o s s i b l e  o r  because t h e  o t h e r  p a r t y  h a s  
j u s t i f i a b l y  t r e a t e d  t h e  c o n t r a c t  a s  a t  an end, t h e  p a r t y  
i n  breach  should,  u n l e s s  t he  c o n t r a c t  o therwise  p r o v i d e s ,  
be e n t i t l e d  t o  be p a i d  by the  o t h e r  p a r t y  f o r  t h e  b e n e f i t  
t h a t  he has  confer red .  The o the r  p a r t y ' s  r i g h t  t o  s u e  o r  
counterc la im f o r  damages f o r  breach  o f  con t r ac t  s h o u l d  
con t inue  t o  be r e g u l a t e d  by t h e  e x i s t i n g  law. F u r t h e r  
l i m i t a t i o n s  t h a t  may be  s e t  upon t h e  scope o f  t h e  proposed 
new remedy a r e  d i s c u s s e d  i n  the  pa rag raphs  t h a t  f o l l o w  but  
t h e  acceptance of  i t s  main c h a r a c t e r i s t i c s ,  a s  s e t  o u t  
above, w i l l  be assumed. I t  w i l l  be  r e f e r r e d  t o  h e r e a f t e r  
a s  'Ithe main proposall l  and comments upon i t  would b e  
we1 comed. 

37 Sec t ion  2 ( 3 )  ; s e e  Appendix A. 

38 Sec t ion  5 5 ,  b u t  n o t e  the  changes made by t h e  Supply 
of Goods (Implied Terms) Act 1 9 7 3 .  
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The b e n e f i t  and i t s  v a l u a t i o n  

2 6 .  The g i s t  of  l i a b i l i t y  u n d e r  o u r  main p r o p o s a l  i s  
t h e  conferment  of  a b e n e f i t .  If no b e n e f i t  is  c o n f e r r e d  
t h e  q u e s t i o n  o f  paying  f o r  i t  d o e s  n o t  a r i s e .  I f ,  f o r  
example, a w r i t e r  who h a s  a g r e e d  t o  w r i t e  a book f o r  a 
p u b l i s h e r ,  w r i t e s  h a l f  o f  i t ,  t h e n  t e a r s  up t h e  manuscr ip t  
and r e f u s e s  t o  do f u r t h e r  work ,  t h e r e  would b e  no j u s t i c e  
i n  r e q u i r i n g  t h e  p u b l i s h e r  t o  make p e c u n i a r y  r e s t i t u t i o n :  
h e  h a s  r e c e i v e d  no b e n e f i t  s o  h e  should  n o t  have t o  pay. 
There  may a l s o  b e  s i t u a t i o n s  i n  which a b e n e f i t  has  been 
c o n f e r r e d  b u t  it i s  s o  s l i g h t  t h a t  a c a s h  v a l u e  cannot  b e  
p u t  upon it. The phase " v a l u a b l e  b e n e f i t "  i s  u s e d  i n  
s e c t i o n  l ( 3 )  o f  t h e  Law Reform ( F r u s t r a t e d  C o n t r a c t s )  A c t  
1943 and o u r  p r o v i s i o n a l  v iew i s  t h a t  t h e  i d e a  i t  e x p r e s s e s  
would b e  an a p p r o p r i a t e  one f o r  us t o  a d o p t  f o r  t h e  p u r p o s e s  
o f  our  main p r o p o s a l .  Readers  may f e e l  t h a t  w e  should  go 
f u r t h e r  and s a y  t h a t  t h e  b e n e f i t  s h o u l d  be  n o t  on ly  
"va luable"  b u t  " s u b s t a n t i a l "  s o  as t o  p r e v e n t  l i t i g a t i o n  
o v e r  t r i f l i n g  sums.3g Views a re  i n v i t e d .  

2 7 .  A p a r t y  who h a s  c o n f e r r e d  a b e n e f i t  b u t  broken  h i s  
c o n t r a c t  i s  l i a b l e  t o  pay damages t o  t h e  o t h e r  p a r t y  i n  
r e s p e c t  o f  l o s s e s  caused  by h i s  b r e a c h  and we s h a l l ,  a t  a 
l a t e r  s t a g e , 4 0  c o n s i d e r  how h i s  l i a b i l i t y  i n  damages ought  
t o  be  r e c o n c i l e d  w i t h  o u r  main p r o p o s a l  t h a t  h e  should b e  
p a i d  f o r  t h e  b e n e f i t  c o n f e r r e d .  F i r s t ,  we must  c o n s i d e r ,  
i n  g r e a t e r  d e t a i l ,  what v a l u a b l e  b e n e f i t s  a r e  w i t h i n  o u r  
main p r o p o s a l  and how t h e y  s h o u l d  be  v a l u e d .  

39 C f .  M a t r i m o n i a l  P r o c e e d i n g s  and P r o p e r t y  A c t  1970, 
s .37 .  

40 See p a r a s .  34-35, below. 
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28.  So f a r  we have only  cons ide red  b e n e f i t s  confe r r ed  
under t h e  c o n t r a c t  and t h e r e  i s  a p o i n t  here  which needs 
f u r t h e r  examination. A b u i l d e r  who c a r r i e s  out work over 
and above t h a t  r e q u i r e d  by the  c o n t r a c t  may not  make an 
a d d i t i o n a l  charge under t h e  p re sen t  law, unless  t h e  e x t r a  
work has  p rev ious ly  been agreed t o  o r ,  a t  l e a s t ,  r eques t ed  
by t h e  o t h e r  p a r t y .  Our  main p roposa l  would no t  e n t i t l e  a 
b u i l d e r  t o  payment f o r  unrequested e x t r a s  even where they 
amount t o  a “va luab le  b e n e f i t ” .  Nor,  f o r  t h a t  m a t t e r ,  would 
ou r  main proposa l  r ende r  a p a r t y  l i a b l e  t o  pay f o r  b e n e f i t s  
t h a t  were r a d i c a l l y  d i f f e r e n t  from those  f o r  which h e  
con t r ac t ed .  F o r  example, i f  a b u i l d e r  were t o  c o n t r a c t  t o  
b u i l d  a greenhouse and b u i l t  a garage  in s t ead  he would no t ,  
under our main p roposa l ,  be e n t i t l e d  t o  payment f o r  t h e  
b e n e f i t  t h a t  he had confer red .  I t  may no t  always b e  easy 
t o  dec ide  i n  t h e  p a r t i c u l a r  case  on which s ide  of t h e  l i n e  
t h e  b e n e f i t  f a l l s ,  bu t  our p r o v i s i o n a l  conclusion i s  t h a t  
ou r  main proposa l  shou ld  only apply  t o  va luable  b e n e f i t s  
t h a t  a r e  no t  r a d i c a l l y  d i f f e r e n t  from those  r e q u i r e d  by 
t h e  c o n t r a c t .  Comments a r e  i n v i t e d .  

29 .  We come now t o  the  va r ious  p o s s i b l e  approaches  t o  
v a l u a t i o n  o f  t h e  b e n e f i t  confer red .  One i s  t h a t  t h e  bene f i t  
from p a r t  performance of t h e  c o n t r a c t  should be v a l u e d  by 
t a k i n g  t h e  c o n t r a c t  p r i c e  and deduc t ing  from it t h e  c o s t  of 
having t h e  work completed. This would seem t o  work 
convenient ly  i n  c a s e s  such as  Bolton v. Mahadeva4’ where 
most of t h e  work had been done and it was known how much it 
would c o s t  t o  have t h e  work completed. There a r e  however 
a t  l e a s t  two d i f f i c u l t i e s  wi th  t h i s  approach. One i s  t h a t  
i n  some cases  t h e  completion of t h e  work may be imprac t i cab le  
o r ,  indeed, a p h y s i c a l  i m p o s s i b i l i t y .  There would i n  such 

4 1  [ 1 9 7 2 ]  1 W.L.R. 1009. See p a r a .  5 ,  above. 
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s i t u a t i o n s  be  no way o f  a s s e s s i n g  t h e  c o s t  o f  completion 

and thus  of deducing the  va lue  o f  t h e  b e n e f i t .  Another 
d i f f i c u l t y  i s  t h a t  such a method of assessment would work 
t o  t h e  d isadvantage  of t h e  p a r t y  r ece iv ing  t h e  b e n e f i t  i f  
he had made a bad barga in  by ag ree ing  i n  t h e  f i r s t  place 
t o  an excess ive ly  h igh  c o n t r a c t  p r i c e .  Le t  u s  suppose t h a t  
X were t o  engage a bu i lde r  t o  do work f o r  €5000 f o r  which 
t h e  reasonable  market p r i c e  would have been €2000. 
b u i l d e r  does h a l f  t h e  work and l eaves  the  s i t e ,  s o  X 
engages ano the r  b u i l d e r  t o  f i n i s h  t h e  job f o r  €1000. As 

we mentioned e a r l i e r , 4 2  where t h e  bu i lde r  h a s  been paid 
€5000 a t  t h e  o u t s e t  a problem may a r i s e  which w e  s h a l l  
cons ide r  i n  P a r t  111. For p r e s e n t  purposes,  l e t  it be 
assumed t h a t  t h e  b u i l d e r  has n o t  been pa id  anyth ing .  Would 
it be f a i r  t o  a s s e s s  t h e  va lue  o f  t h e  f i r s t  b u i l d e r ' s  work 
a t  €4000? Th i s  i s .  t h e  answer t o  which t h e  " c o s t  of 
completion" approach would lead: I t  would mean t h a t  the 
d e f a u l t i n g  b u i l d e r  would make t h e  same p r o f i t  o u t  of doing 
h a l f  t h e  job  a s  he would make by doing it a l l .  Our 
p r o v i s i o n a l  conc lus ion  i s  t h a t  t h i s  would be s o  un jus t  a 
r e s u l t  t h a t  t h e  "cos t  o f  completion" approach could not  
provide  t h e  b a s i s  of a gene ra l  r u l e .  

The 

30. Another p o s s i b l e  approach is  t o  i g n o r e  the  cos t  of 
completing t h e  un f in i shed  work and t o  provide  i n s t e a d  f o r  a 
reasonable  sum t o  be payable f o r  t h e  b e n e f i t  confer red  by 
p a r t  performance, t h e  r easonab le  sum being c a l c u l a t e d  by 
r e fe rence  t o  market r a t e s  and p r i c e s  wi th in  t h e  re levant  
t r a d e  o r  p r o f e s s i o n .  This would mean t h a t ,  i n  t h e  problem 
posed i n  t h e  preceding  paragraph ,  t h e  b u i l d e r  who d id  h a l f  
t h e  work would only  be e n t i t l e d  t o  €1000, which would seem 
t o  be a f a i r e r  outcome than  t h a t  he should have €4000. 

4 2  See para .  6 ,  above. 
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However a d i f f i c u l t y  could  a r i s e  i f  t h i s  method were 
a p p l i e d  when t h e  b u i l d e r  had c o n t r a c t e d  t o  do t h e  work f o r  
an excess ive ly  low f i g u r e .  
s i t u a t i o n  be ab le  t o  c l a im more by pecuniary  r e s t i t u t i o n  
than  he would be e n t i t l e d  t o  under t h e  con t r ac t .  L e t  us say ,  
f o r  example, t h a t  he  ag rees  t o  do work f o r  $ 2 0 0 0  f o r  which 
a reasonable  market p r i c e  would have been 25000.  H e  does 
h a l f  t h e  work and no more. Should h e  be allowed t o  c la im 
E 2 5 0 0  a s  being a r easonab le  sum f o r  t h e  bene f i t  con fe r r ed  
by p a r t  performance? Our p r o v i s i o n a l  view i s  t h a t  t h i s  
would be no more s a t i s f a c t o r y  an outcome than t h a t  produced 
i n  t h e  converse s i t u a t i o n  by the  " c o s t  of completion" 
approach. We a r e  t h e r e f o r e  i n c l i n e d  t o  r e j e c t  t h e  
" reasonable  sum" t e s t  i n  s o  f a r  a s  i t  l eaves  ou t  of account 
t h e  sum t h a t  would have been payable  under the c o n t r a c t  had 
t h e  c o n t r a c t  been performed. 

The b u i l d e r  would i n  such  a 

31. This b r i n g s  us t o  a t h i r d  p o s s i b l e  method of  
assessment which i s  t o  va lue  t h e  b e n e f i t  as  t h a t  p ropor t ion  
of t h e  c o n t r a c t  p r i c e  t h a t  t he  p a r t  performed b e a r s  t o  the  
whole. By t h i s  t e s t ,  i f  a q u a r t e r  o f  t h e  work were done, 
t h e  b e n e f i t  should be  va lued  a t  a q u a r t e r  of t h e  c o n t r a c t  
p r i c e .  This would be  c o n s i s t e n t  w i t h  t h e  ru l e  t h a t  a l r eady  
a p p l i e s  t o  c o n t r a c t s  f o r  t he  c a r r i a g e  of goods by s e a  where 
t h e  f r e i g h t  i s  based on t h e  tonnage of t h e  cargo: i f  some 
bu t  n o t  a l l  of t h e  cargo  i s  d e l i v e r e d  a t  the  p rope r  
d e s t i n a t i o n  t h e  amount due f o r  f r e i g h t  i s  reduced 
p r o p o r t i o n a t e l y  t o  t h e  tonnage d e l i v e r e d .  43 
might sometimes be convenient ly  a p p l i e d  t o  s i t u a t i o n s  which 
a r e  a t  p re sen t  caught by the  gene ra l  r u l e  governing e n t i r e  
c o n t r a c t s .  Let u s  s a y ,  f o r  example, t h a t  c o n t r a c t o r s  make 

The same t e s t  

43 R i t c h i e  v. Atk inson  (1808) 10 E a s t  295;  103 E.R. 787 .  
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a n  e n t i r e  c o n t r a c t  w i t h  a land-owner  t o  h a r v e s t  1000 a c r e s  
o f  wheat a t  s o  much an a c r e .  If t h e y  were o n l y  t o  h a r v e s t  
250  a c r e s ,  i t  would,  on t h e  face o f  i t ,  seem r e a s o n a b l e  t o  
q u a n t i f y  t h e  b e n e f i t  o f  t h e  work done a t  a q u a r t e r  o f  t h e  
t o t a l  p r i c e .  Even h e r e ,  however ,  t h e r e  may b e  d i f f i c u l t i e s .  
The c o n t r a c t o r s  may have done t h e  h a r d e s t  q u a r t e r  f i r s t ,  
t a k i n g ,  l e t  u s  s a y ,  t h r e e  d a y s ,  whereas  t h e  r e m a i n i n g  t h r e e  
q u a r t e r s  c o u l d  b e  f i n i s h e d  i n  s i x .  I n  such  a c a s e  a f a i r e r  
p r o p o r t i o n  o f  t h e  p r i c e  might  b e  something nearer  a t h i r d  
t h a n  a q u a r t e r .  The t a s k  of  working  out  what  p r o p o r t i o n  t h e  
p a r t  per formed b e a r s  t o  t h e  whole  w i l l  o f  c o u r s e  be even 
more c o m p l i c a t e d  where t h e  work done i n c l u d e s  items t h a t  
were n o t  i n  t h e  c o n t r a c t  which  ought  t h e r e f o r e  t o  be 
i g n o r e d , 4 4  and  o t h e r  i t e m s  which were e x e c u t e d  s o  badly  t ha t  
t h e y  need t o  b e  redone .  N e v e r t h e l e s s  t h e  p r i n c i p l e  o f  
g e a r i n g  t h e  v a l u a t i o n  t o  t h e  c o n t r a c t  p r i c e  seems t o  us  t o  
b e  sound and t o  o f f e r  a more s a t i s f a c t o r y  a p p r o a c h  than  the  
o t h e r  two p o s s i b l e  methods. We s h o u l d  welcome t h e  views o f  
r e a d e r s  on t h i s  p r o v i s i o n a l  c o n c l u s i o n  and on  a n y  o t h e r  
p o s s i b l e  methods of  v a l u a t i o n  t h a t  we may n o t  have  mentioned.  

3 2 .  W h i l s t  f i n d i n g  t h e  t h i r d  approach more a t t r a c t i v e  
t h a n  t h e  o t h e r  two we n o n e t h e l e s s  r e c o g n i s e  t h a t  it would 
b e  e x t r e m e l y  d i f f i c u l t  and sometimes i m p o s s i b l e  t o  apply  i n  
p r a c t i c e  i f  the c o u r t  were o b l i g e d  i n  e v e r y  case t o  a p p o r t i o n  
t h e  p r i c e  a c c o r d i n g  t o  an i n f l e x i b l e  m a t h e m a t i c a l  formula.  
Our p r o v i s i o n a l  c o n c l u s i o n  i s  t h a t  t h e  c o u r t s  s h o u l d  have 
c o n s i d e r a b l e  l a t i t u d e  i n  a s s e s s i n g  t h e  v a l u e  o f  t h e  b e n e f i t  
and s h o u l d  b e  a l l o w e d  t o  l o o k  a t  a l l  t h e  c i r c u m s t a n c e s  o f  
t h e  p a r t i c u l a r  c a s e  i n  d e t e r m i n i n g  what sum would  be  

4 4  See p a r a .  2 8 ,  above. 
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r easonab le ,  We do however make t h e  p rov i s iona l  recommendation 
t h a t  t h e  cour t  shou ld ,  i n  making i t s  va lua t ion ,  pay p a r t i c u l a r  
r e g a r d  i n  every c a s e  t o  the  p r i c e  t h a t  would have been due had 
t h e  c o n t r a c t  been completely performed and the  e x t e n t  t o  which 
t h e  c o n t r a c t  has i n  f a c t  been performed. 

The b e n e f i t  con fe r r ed  on a t h i r d  p a r t y  

3 3 .  The c i rcumstances  t h a t  we have been cons ide r ing  s o  
f a r  a r e  those  i n  which t h e  b e n e f i t  has  been c o n f e r r e d  by one 
p a r t y  on t h e  o t h e r .  I t  could however happen t h a t  t h e  bene f i t  
was confe r r ed  on someone who was n o t  a pa r ty  t o  t h e  con t r ac t .  
F o r  example, an indu lgen t  f a t h e r  might engage a b u i l d e r  t o  
c a r r y  out  improvements t o  h i s  s o n ' s  house. I f  t h e  b u i l d e r  
confe r r ed  a b e n e f i t  on t h e  son by do icg  p a r t  of t h e  work it 
would seem f a i r  t h a t  t h e  b u i l d e r  shou ld  be i n  no worse  
p o s i t i o n  v is ->-v is  t h e  f a t h e r  t han  i f  it had been t h e  f a t h e r ' s  
house and the  f a t h e r  who bene f i t ed .  Here again some 
f l e x i b i l i t y  i s  r e q u i r e d  because t h e r e  would be no j u s t i c e  in  
making t h e  f a t h e r  pay f o r  b e n e f i t s  confer red  by t h e  bu i lde r  
on t h i r d  p a r t i e s  such  a s  subcon t rac to r s  except t o  t h e  extent 
t h a t  t h e  subcon t rac to r s  i n  t u r n  improved the  house.  In 
2 x e r c i s i n g  
of t h e  Law Reform ( F r u s t r a t e d  Con t rac t s )  Act 1 9 4 3  t h e  cour t  
may t a k e  i n t o  account  a b e n e f i t  c o n f e r r e d  on "any o t h e r  
pe r son ,  whether a p a r t y  t o  t he  c o n t r a c t  o r  no t  ... i f  i n  a l l  
t h e  circumstances of t h e  case  i t  c o n s i d e r s  i t  j u s t  t o  do  SO." 

We t h i n k  t h a t  t h i s  could  be conven ien t ly  adapted t o  f i t  i n  
w i th  ou r  main p roposa l .  Our p r o v i s i o n a l  recommendation i s  
t h a t  a b e n e f i t  con fe r r ed  on a non-cont rac t ing  p a r t y  i n  p a r t  
performance of t h e  c o n t r a c t  should ,  f o r  the  purposes  of our 
main proposa l ,  b e t r e a t e d  a s  having been confer red  on the  
o t h e r  p a r t y  i f  t h i s  would be r easonab le  i n  a l l  t h e  
c i rcumstances .  

i t s  power t o  make an award under s e c t i o n  l(3) 
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The l i a b i l i t y  i n  damages of t h e  p a r t y  i n  b reach  

3 4 .  A p a r t y  who breaks h i s  c o n t r a c t  i s  l i a b l e  t o  pay 
damages t o  t h e  o t h e r  p a r t y  t o  compensate him f o r  the  loss 
caused by t h e  breach. In  t h i s  paper  we propose no 
a l t e r a t i o n  i n  t h e  r u l e s  on t h e  measure of damage recoverable  
nor  on remoteness of damage; n o r  do we i n t e n d ,  by our main 
proposa l ,  t o  reduce  the  amount t h a t  t he  p a r t y  t o  an e n t i r e  
c o n t r a c t  may r ecove r  by an a c t i o n  f o r  damages. The s i t u a t i o n  
wi th  which we a r e  concerned i s  t h a t  i n  which t h e  value of t h e  
b e n e f i t  con fe r r ed  by the  p a r t y  i n  breach exceeds the  l o s s  
caused by h i s  f a i l u r e  t o  d i s c h a r g e  a l l  h i s  o b l i g a t i o n s :  h e r e  
an ac t ion  f o r  damages i s  no t  wor th  br inging  a g a i n s t  the  p a r t y  
i n  breach because only  nominal damages w i l l  b e  awarded. The 
e f f e c t  of o u r  main proposa l  i s  t o  e n t i t l e  t h e  p a r t y  i n  breach  
t o  the  va lue  of t h e  b e n e f i t  c o n f e r r e d  by p a r t  performance; 
however i f  he has  caused l o s s  by h i s  breach, j u s t i c e  r e q u i r e s  
t h a t  t h i s  l o s s  should  be brought i n t o  account,  s o  t h a t  t he  
p a r t y  i n  breach  only  recovers  t h e  balance.  

35. Our p r o v i s i o n a l  recommendation i s  t h a t  t h e  sum 
payable t o  t h e  p a r t y  i n  breach  b y o u r  main p r o p o s a l  should 
be reduced o r ,  as t h e  case may b e ,  ex'tinguished by the  
damages t o  which t h e  o the r  p a r t y  may be e n t i t l e d  i n  r e spec t  
of t he  breach o f  con t r ac t .  The fo l lowing  example shows how 
our  proposa ls  might be app l i ed  i n  p r a c t i c e : -  

X ,  a b u i l d e r ,  makes a c o n t r a c t  w i th  Y ,  t h e  owner 
of a boarding house,  f o r  t h e  i n s t a l l a t i o n  i n  Y ' s  
house o f  two bathrooms f o r  €2,000. He i n s t a l l s  
one bu t  n o t  t he  o t h e r  and, i n  breach of  con t r ac t ,  
r e f u s e s  t o  do f u r t h e r  work: he has been  paid 
no th ing  i n  advance. Y engages ano the r  bu i lde r  
t o  i n s t a l l  t h e  o t h e r  bathroom and h a s  t o  pay him 
51,250.  The work i s  h e l d  up u n t i l  t h e  second 
b u i l d e r  i s  ab le  t o  s t a r t  and Y s u f f e r s  l o s s  of 
r e n t s  o f  5350 i n  t h e  meantime. Under o u r  main 
p roposa l  X would be e n t i t l e d  t o  be p a i d  
approximately €1,000 f o r  t h e  bathroom t h a t  he 
i n s t a l l e d .  Against  t h i s  t h e  owner, Y,would be 
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e n t i t l e d  t o  s e t  t h e  e x t r a  sum t h a t  he had t o  
pay t h e  second b u i l d e r ,  f250 ,and  the  l o s s  o f  r e n t s ,  
€350. A t  t h e  end of t h e  day X's e n t i t l e m e n t  would 
be reduced from €1,000 t o  €400 and t h i s  i s  t h e  
f i g u r e  t h a t  Y would have t o  pay. 

Exceptions 

(a) Car r iage  of goods by s e a  

36. Most of t h e  examples t h a t  we have taken s o  f a r  i n  
t h i s  paper have been about b u i l d i n g  c o n t r a c t s  bu t  ou r  main 
p roposa l  i s  no t  in tended  t o  be conf ined  t o  b u i l d i n g  con t r ac t s  
only.  Our p r o v i s i o n a l  view i s  t h a t ,  w i th  c e r t a i n  except ions ,  
it should  be of  g e n e r a l  a p p l i c a t i o n  t o  e n t i r e  c o n t r a c t s  
whatever t h e i r  n a t u r e  o r  sub jec t -ma t t e r .  One group of 
excep t ions  concerns t h e  c a r r i a g e  o f  goods by sea .  A cont rac t  
to c a r r y  goods f o r  f r e i g h t  payable a t  t h e  agreed d e s t i n a t i o n  
i s  a c o n t r a c t  t o  do t h e  e n t i r e  work f o r  a s p e c i f i e d  sum. 
Accordingly where t h e  shipowner d e l i v e r s  the  goods t o  the  
merchant s h o r t  of t h e  p o r t  of d e s t i n a t i o n ,  he can on ly  claim 
f r e i g h t  p r o p o r t i o n a l  t o  the  amount of voyage completed 
(known a s  f r e i g h t  p r o  r a t a  i t i n e r i s  p e r a c t i ,  o r  f r e i g h t  
p r o  r a t a )  i f  an expres s  o r  implied agreement t o  t h a t  e f f e c t  
e x i s t s  w i th  t h e  merchant. The f a c t o r s  t h a t  de t e rmine  
whether i n  t h e  p a r t i c u l a r  case  such  an  agreement may be 
impl ied  a r e  c o r n p l i ~ a t e d ~ ~  but  we l l - e s t ab l i shed .  Fu r the r  
compl ica t ions  a r i s e  ou t  of t h e  r u l e  t h a t  a p r o v i s i o n  f o r  
"advance f r e i g h t "  r e q u i r e s  t h e  merchant t o  pay t h e  f r e i g h t  
i n  f u l l  i f  t h e  goods a r e  not d e l i v e r e d  t o  the  ag reed  
d e s t i n a t i o n  by r eason  o f  excepted p e r i l s . 4 6  I n  t h e i r  

45 Sc ru t ton  on C h a r t e r p a r t i e s  and B i l l s  of Lading 
(18th ed., 1974) ,  pp. 341-345. 

. L  

46 Ibid., 331-336. 
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Seventh I n t e r i m  Report47 i n  1939 t h e  Law Rev i s ion  Committee 
concluded t h a t  t h e s e  r u l e s  were s o  f i rmly  e s t a b l i s h e d  i n  
t h e  bus iness  p r a c t i c e  of ship-owners and i n s u r e r s  t h a t  any 
i n t e r f e r e n c e  w i t h  them would be  undes i rab le .  A s  a r e s u l t  
c o n t r a c t s  f o r  t h e  c a r r i a g e  of goods by sea  and c h a r t e r p a r t i e s  
of c e r t a i n  k inds  were excepted from the  ambit of the Law 
Reform ( F r u s t r a t e d  Cont rac ts )  Act 1943. We have been l ed  by  
t h e  same cons ide ra t ions  t o  t h e  p r o v i s i o n a l  conclus ion  t h a t  
our main p roposa l  should no t  app ly  t o  the  c o n t r a c t s  s p e c i f i e d  
i n  s e c t i o n  2 ( 5 ) ( a )  of t he  Law Reform ( F r u s t r a t e d  Contracts) 
Act 1943. We should  welcome comments. 

(b) Sa le  o f  goods 

37. There may be incomplete o r  d e f e c t i v e  performance o f  
a c o n t r a c t  f o r  t h e  s a l e  of goods, a s  where t h e  s e l l e r  
d e l i v e r s  goods i n  t h e  wrong q u a n t i t y  or  goods o f  the  wrong 
q u a l i t y  o r  where he d e l i v e r s  t h e  goods he c o n t r a c t e d  t o  s e l l  
mixed wi th  goods of a d i f f e r e n t  d e s c r i p t i o n  n o t  included i n  
t h e  c o n t r a c t .  The buyer i s  u s u a l l y  e n t i t l e d  i n  such 
circumstances t o  r e j e c t  a l l  t h e  goods d e l i v e r e d  and, where 
t h e  goods a r e  r i g h t l y  r e j e c t e d ,  t h e  buyer i s  n o t  obliged t o  
pay anything f o r  them. I f ,  however, he a c c e p t s  them, o r  
p a r t  of them, he must pay f o r  t h e  ones he a c c e p t s  a t  the  
c o n t r a c t  r a t e ,  al though he may s e t  up a c la im f o r  damages 
i n  diminution o r  e x t i n c t i o n  of t h e  p r i ce .48  
s i t u a t i o n  i n  which he may o b t a i n  a va luable  b e n e f i t  from t h e  
s e l l e r ' s  incomplete o r  d e f e c t i v e  performance wi thou t  having 
t o  pay anyth ing  - t h i s  being t h e  s i t u a t i o n  t o  which our  
main proposa l  i s  d i r e c t e d  - i s  where the  buyer h a s  obtained 
a b e n e f i t  from h i s  temporary posses s ion  of t h e  goods before  

The only 

4 7  Cmd. 6009, (Rule i n  Chandler v. Webster). 

48 Sa le  of Goods Act 1893, s .  53(1) .  
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j u s t i f i a b l y  r e j e c t i n g  them. This  can g ive  r i s e  t o  
d i f f i c u l t i e s  where t h e  s e l l e r  has  s u p p l i e d  goods which he 
was n o t  e n t i t l e d  t o  s e l l . 4 9  However, t h i s  i s  because  the  
d e l i v e r y  of goods which the  s e l l e r  i s  n o t  e n t i t l e d  t o  s e l l  
i s  regarded  a s  t o t a l  non-performance of t h e  c o n t r a c t ;  t h i s  
r a i s e s  a p a r t i c u l a r  problem which i s  considered i n  P a r t  IV.  
Otherwise t h e  b e n e f i t  of temporary posses s ion  o f  t h e  goods 
d e l i v e r e d  i s  l i k e l y  t o  be very t r i v i a l  because t h e  r i g h t  of 
r e j e c t i o n  i s  l o s t  i f ,  a f t e r  he has had a reasonable  
oppor tun i ty  of examining the  goods, t h e  buyer does any a c t  
i n  r e l a t i o n  t o  them which i s  i n c o n s i s t e n t  with t h e  

50 ownership of t h e  s e l l e r .  

38. 
made f o r  t he  s i t u a t i o n  where t h e  s e l l e r  has d e l i v e r e d  goods 
t h a t  he had no r i g h t  t o  s e l l .  Otherwise where t h e r e  has 
been incomplete o r  d e f e c t i v e  performance of a c o n t r a c t  of 
s a l e  and the  buyer has  j u s t i f i a b l y  r e j e c t e d  t h e  goods our 
p r o v i s i o n a l  conclus ion  i s  t h a t  t h e  s e l l e r  should n o t  be 
e n t i t l e d  t o  payment by t h e  buyer f o r  t h e  b e n e f i t  o f  
temporary posses s ion  between d e l i v e r y  and r e j e c t i o n .  We 
accord ing ly  make t h e  p rov i s iona l  recommendation t h a t  our 
main proposa l  should  n o t  apply t o  c o n t r a c t s  f o r  t h e  s a l e  
of goods. 

We s h a l l  cons ide r  l a t e r ”  what p rov i s ion  might be 

The c y n i c a l  con t r ac t -b reake r  

39. So f a r  no th ing  has been s a i d  about t h e  mot iva t ion  
of t h e  p a r t y  i n  breach  nor about t h e  q u a l i t y  of  h i s  conduct. 

4 9  But te rwor th  v. Kingsway Motors [1954] 1 W.L.R. 1 2 8 6 .  

50 S a l e  of Goods A c t  1893, ss. 11(1) (c) and 35. 

5 1  I n  P a r t  I V .  

See pa ra .  7 ,  above. 
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He may have been compelled t o  b reak  the  c o n t r a c t  by events  
t h a t  he d id  n o t  fo re see  and cou ld  n o t  have f o r e s e e n  a t  t h e  
time of making it .  He may, on t h e  o ther  hand, have broken 
t h e  c o n t r a c t  f o r  no o the r  r eason  than  t h a t  t h e  breach of i t  
would y i e l d  him a b e t t e r  f i n a n c i a l  r e t u r n  t h a n  f u r t h e r  
performance. O r  t h e  c i rcumstances  of t he  b r e a c h  may l i e  
somewhere between t h e  two extremes. Our main proposa l  
a p p l i e s  t o  each  s i t u a t i o n  i n  t h e  same way. We must t h e r e f o r e  
cons ider  whether t he  proposed new remedy shou ld  be  q u a l i f i e d  
t o  prevent  i t s  being e x p l o i t e d  by t h e  person whom we s h a l l  
c a l l  “ t h e  c y n i c a l  con t r ac t -b reake r” .  

40. The problem i s  s e r i o u s  and d i f f i c u l t  b u t  it w i l l  
on ly  a r i s e  where a number o f  cond i t ions  a r e  f u l f i l l e d .  F i r s t  
t h e  remedy must n o t  have been excluded by t h e  agreement of 
t h e  p a r t i e s . 5 2  
breach must n o t  exceed t h e  v a l u e  of the  b e n e f i t  conferred.  
Thi rd  the  p a r t y  i n  breach must n o t  have been p a i d  nor be 
e n t i t l e d ,  under t h e  terms of t h e  c o n t r a c t , . t o  b e  paid a sum 
i n  excess of t h a t  payable under ou r  main p roposa l .  Let u s ,  
t h e r e f o r e ,  suppose the  fo l lowing  f a c t s : -  

Second t h e  r ecove rab le  l o s s  caused  by the  
53 

A b u i l d e r  agrees  t o  c a r r y  out  c e r t a i n  bu i ld ing  
work f o r  €5000. The c o n t r a c t  does n o t  provide 
f o r  s t a g e  payments and does not  exc lude  the 
remedy .contained i n  ou r  main proposa l .  He 
abandons t h e  c o n t r a c t  when the  work i s  h a l f  done, 
having rece ived  no payment i n  advance o r  on 
account.  The o t h e r  p a r t y  then engages o t h e r  
b u i l d e r s  t o  f i n i s h  t h e  work and pays them 22500. 

On such f a c t s  t h e  b u i l d e r  would, by our main p roposa l ,  be 
e n t i t l e d  t o  about  €2500 a s  t h e  v a l u e  of t h e  b e n e f i t  
confer red  by h i s  incomplete performance of t h e  con t r ac t .  

52  See p a r a s .  23-24, above. 

53 See pa ras .  34-35, above. 
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4 1 .  Let us suppose t h a t  t h e  b u i l d e r  has shown a cyn ica l  
d i s r e g a r d  f o r  his c o n t r a c t u a l  o b l i g a t i o n s :  h i s  o n l y  reason 
f o r  abandoning t h e  c o n t r a c t  i s  t h a t  he  can make a l a r g e r  
p r o f i t  by performing another  c o n t r a c t  f o r  someone e lse .  
Should he ,  i n  such c i rcumstances ,  b e  e n t i t l e d  t o  f2500 f o r  
t h e  b e n e f i t  con fe r r ed  under t h e  c o n t r a c t  which he h a s  
abandoned? Should he be e n t i t l e d  t o  noth ing?  Should the  
cour t  have a d i s c r e t i o n  t o  allow o r  d i sa l low t h e  c la im i n  
whole o r  i n  p a r t  depending on h i s  conduct i n  a l l  t he  
c i rcumstances  of t h e  p a r t i c u l a r  c a s e ?  We s h a l l  c o n s i d e r  
t h r e e  p o s s i b l e  approaches t o  t h e  problem under t h e  following 
heads : - 

(a) t h e  American Restatement,  
(b) un fo reseen  c i rcumstances ,  
(c) a j u d i c i a l  d i s c r e t i o n .  

[a) The American Restatement 

4 2 .  The new remedy f o r  t h e  p a r t y  i n  breach, o u t l i n e d  
i n  ou r  main p roposa l ,  has much i n  common with a remedy t h a t  
has  a l r eady  been developed by t h e  c o u r t s  i n  the  Un i t ed  
S t a t e s  of America. The Restatement o f  t h e  Law o f  Cont rac ts ,  
which was adopted by t h e  American L a w  I n s t i t u t e  i n  1 9 3 2 ,  
d e f i n e s  t h e  scope and con ten t  o f  t h e  American remedy and 
s e c t i o n  357, which i s  t h e  r e l e v a n t  s e c t i o n ,  i s  reproduced 
a t  t h e  end of t h i s  working paper as Appendix B. S e c t i o n  357 
p rov ides  t h a t  t h e  p a r t y  i n  breach must genera l lys4  prove 
t h a t  h i s  "breach o r  non-performance is no t  w i l f u l  and 
d e l i b e r a t e r r s 5  i n  o r d e r  t o  q u a l i f y  f o r  t h e  r i n h t  o f  r e d r e s s  
provided  by t h a t  s e c t i o n .  The purpose  of the  requi rement  

5 4  Except i n  t h e  s i t u a t i o n  provided  i n  s e c t i o n  357(1)  (b) ,  
which i s  p r i m a r i l y  concerned w i t h  " r e tu rnab le  bene f i t s " .  
See pa ra .  15 ,  above. 

55 Sec t ion  357(1) ( a ) .  

55  



i s  r evea led  by t h e  o f f i c i a l  commentary on s e c t i o n  357 i n  t h e  
56 American Restatement.  I t  c o n t a i n s  t h e  fo l lowing  passage:- 

"A breach  may be committed knowingly and y e t  no t  be 
w i l f u l  and d e l i b e r a t e .  Such i s  the  c a s e  i f  it i s  t h e  
r e s u l t  o f  mere negl igence  o r  e r r o r  of judgment o r  
mis take  of f a c t  o r  law, o r  i s  due t o  h a r d s h i p ,  
inso lvency  o r  c i rcumstances  t h a t  tend apprec iab ly  
toward moral j u s t  i f  i c a t  i on. I '  

T t  seems, t h e r e f o r e ,  t h a t  t h e  purpose of t h e  requirement 
t h a t  t h e  breach  must no t  be " w i l f u l  and d e l i b e r a t e "  i s  t o  
d i s q u a l i f y  t h e  person  who b reaks  h i s  c o n t r a c t  wi thout  any 
shade of moral j u s t i f i c a t i o n ;  t h e  cynica l  con t r ac t -b reake r  
i n  our h y p o t h e t i c a l  example would have no remedy. 

43. Whi ls t  sympathising w i t h  t h e  aim o f  t h e  American 
Restatement we doubt whether t h e  terminology of "wilful  and 
d e l i b e r a t e "  breach  i s  a p p r o p r i a t e  f o r  Engl i sh  l a w .  The word 
"wi l fu l"  was cons idered  i n  r e  Young & Hars ton ' s  Contract 
and Bowen L . J .  s a i d : -  

57 
58 

" I t  g e n e r a l l y ,  as  used i n  c o u r t s  of law, impl ies  
no th ing  blameable,  bu t  mere ly  t h a t  t h e  pe r son  
of whose a c t i o n  o r  d e f a u l t  t h e  express ion  i s  used, 
i s  a f r e e  agen t ,  and t h a t  what has been done a r i s e s  
from t h e  spontaneous a c t i o n  of h i s  w i l l . "  

I f ,  t h e r e f o r e ,  it were provided  t h a t  our main proposa l  shou ld  
n o t  b e n e f i t  t h e  person whose b reach  was " w i l f u l  and d e l i b e r a t e "  
t h e  cyn ica l  con t r ac t -b reake r  of our example would be excluded 
bu t  s o  would o t h e r s  whose c l a ims  might appear  more 
mer i to r ious .  Take t h e  case  o f  t h e  c o n t r a c t o r  who i s  ob l iged ,  
by circumstances beyond h i s  c o n t r o l ,  t o  choose which o f  two 
c o n t r a c t s  t o  perform, he be ing  a b l e  t o  perform one o r  t he  

56 Restatement of the  Law o f  Cont rac ts  (1932) V o l .  11, 
Ch.12, p.626. 

57 (1885) 31 Ch.D. 168 .  

58 Ibid., a t  p.175. 
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o t h e r  bu t  no t  both.59 The d e c i s i o n  t o  perform one would 
n e c e s s a r i l y  involve  a d e l i b e r a t e  and (g iv ing  t h e  word i t s  
u s u a l  meaning i n  Eng l i sh  law) "wi l fu l "  breach of t h e  o t h e r ,  
y e t  t h i s  i s  t h e  s o r t  of s i t u a t i o n  i n  which the  p a r t y  i n  
breach  should,  i n  ou r  p r o v i s i o n a l  o p i n i o n ,  have a remedy 
under  our  main p roposa l .  

4 4 .  Another example may be p rov ided  by the  c i rcumstances  
o f  Sumpter v. Hedges. 6o 
abandon h i s  work p a r t - f i n i s h e d  because  he had i n s u f f i c i e n t  
money t o  enable  him t o  cont inue .  The dec i s ion  may have  been 
taken  r e l u c t a n t l y  and he may have a c t e d  wi th  t h e  b e s t  of 
motives y e t  h i s  d e c i s i o n  would seem t o  have been " w i l f u l  and 
de l ibe ra t e l ' .  Should he ,  on t h i s  account  alone, be 
d i s q u a l i f i e d  from c la iming  i n  r e s p e c t  of t he  b e n e f i t  
con fe r r ed?  Our p r o v i s i o n a l  view is  t h i s  might i n  some 
circumstances be u n j u s t .  Our t e n t a t i v e  conclusion i s  t h a t  
t h e  terminology of " w i l f u l  and d e l i b e r a t e "  breach i s  n o t  
a p t  t o  desc r ibe  t h e  s o r t  of conduct t h a t  should d i s q u a l i f y  
t h e  p a r t y  i n  breach  from t h e  b e n e f i t  o f  our main p roposa l .  
Comments a r e  i n v i t e d .  

Mr. Sumpter appa ren t ly  dec ided  t o  

(b) Unforeseen c i rcumstances  

45. Another approach might be t o  r e q u i r e  t h e  p a r t y  i n  
breach  t o  prove, a s  a cond i t ion  of e n t i t l e m e n t  under ou r  
main p roposa l ,  t h a t  h i s  breach of c o n t r a c t  was caused  by 
unforeseen  c i rcumstances  beyond h i s  c o n t r o l .  I t  may b e  
s a i d ,  i n  support  of t h i s  approach, t h a t  i t s  e f f e c t  would be 
t o  exc lude  from t h e  b e n e f i t  of our main proposal t h e  p a r t y  
who in tended  t o  b reak  t h e  c o n t r a c t  a l l  along and t h e  p a r t y  

59 Cf. Maritime Na t iona l  F ish  Ltd. v. Ocean Trawle r s  Ltd. 
[1935] A.C.  524. 

60 [1898] 1 Q.B.D.  673; s ee  para .  1 6 ,  above. 
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who abandoned t h e  c o n t r a c t  when he could w i t h o u t  
inconvenience o r  hardship  have performed it. This  would, n o  
doubt,  be s o .  However i t  cou ld  a l s o  exclude claims by 
persons  who were unable t o  f i n i s h  t h e  work- they  had s t a r t e d  
because of t h e i r  own improvidence o r  e r r o r s  of commercial 
judgment. Le t  u s  take  t h e  t y p i c a l  s i t u a t i o n  o f  the  c o n t r a c t o r  
whose reason  f o r  leav ing  t h e  c o n t r a c t  work un f in i shed  is  t h a t  
he has run  o u t  of money. He might be ab le  t o  show t h a t  t h i s  
event was n o t  i n  f a c t  f o r e s e e n  by him when h e  made the  c o n t r a c t  
bu t  would he be a b l e  t o  show t h a t  i t  was beyond h i s  c o n t r o l ?  
The f i n a n c i a l  d i f f i c u l t i e s  would a s  l i k e  a s  n o t  be due t o  
h i s  i n e f f i c i e n t  management of t h i n g s  wi th in  h i s  cont ro l .  
And what i f  he unwisely t a k e s  on more c o n t r a c t s  than he can 
perform? He can c a r r y  o u t  some o f  them bu t  o n l y  by s topp ing  
work on t h e  r e s t .  H i s  d e c i s i o n  t o  perform some con t r ac t s  
and t o  break  t h e  o the r s  would n o t  be due t o  circumstances 
beyond h i s  c o n t r o l  bu t  i t  might seem hard t o  l eave  him 
wi thout  a remedy f o r  b e n e f i t s  i n  f a c t  c o n f e r r e d  under t h e  
c o n t r a c t s  t h a t  he decided t o  break .  Our p r o v i s i o n a l  view 
i s  t h a t  a requirement t h a t  b reach  should be  caused by 
un fo r seen  c i rcumstances  beyond t h e  con t ro l  o f  t h e  pa r ty  i n  
breach would be unduly r e s t r i c t i v e  i n  i t s  e f f e c t  bu t  
comments would be welcomed. 

(c) A j u d i c i a l  d i s c r e t i o n  

46.  A t h i r d  p o s s i b l e  approach t o  t h e  problem might be  
t o  allow t h e  c o u r t  a d i s c r e t i o n  t o  d i sa l low a claim by t h e  
p a r t y  i n  breach  having r e g a r d  t o  h i s  conduct i n  a l l  the 
c i rcumstances  of t h e  case.  The c o u r t ' s  t a s k  i n  exerc is ing  
such a d i s c r e t i o n  would n o t  always be easy because  a 
v a r i e t y  of f a c t o r s  may c o n t r i b u t e  t o  the  d e c i s i o n  t o  hreak  
t h e  c o n t r a c t .  Fo r  example, a c o n t r a c t o r  may dec ide  t o  
break h i s  c o n t r a c t  wi th  A i n  o r d e r  t o  perform a cont rac t  
made wi th  B ,  because the  c o n t r a c t  wi th  B is  more l u c r a t i v e  
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o r  because B i s  a p e r s o n a l  f r i e n d  o r  because B i s  a v a l u e d  
customer o r  f o r  a l l  t h r e e  reasons.  He may, on t h e  same 
s e t  of f a c t s ,  be unable  t o  perform t h e  c o n t r a c t  w i t h  A a s  
w e l l  a s  t h e  c o n t r a c t  w i t h  B due t o  c i rcumstances  t h a t  h e  
could  n o t  have f o r e s e e n  a t  t he  time of making t h e  c o n t r a c t s .  
S ince  t h e  mot iva t ion  o f  t h e  p a r t y  i n  breach  and t h e  q u a l i t y  
o f  h i s  conduct would be  r e l e v a n t  t o  t h e  exe rc i se  o f  t h e  
c o u r t ' s  d i s c r e t i o n  a l l  t h e  c i rcumstances  ou t l ined  above 
would have t o  be cons idered .  There i s  some fo rce  i n  t h e  
c r i t i c i s m  t h a t  t h i s  might make t h e  outcome of l i t i g a t i o n  
somewhat l e s s  c e r t a i n  than  would be t h e  case  i f  no such  
d i s c r e t i o n  were in t roduced .  

47. I t  may be contended, on t h e  o t h e r  hand, t h a t  i f  t he  
c o u r t  i s  t o  have a d i s c r e t i o n  a t  a l l  it should n o t  b e  l imi t ed  
t o  a l lowing  o r  r e f u s i n g  t h e  claim by  t h e  pa r ty  i n  b reach  but  
should  a l s o  extend t o  t h e  f i x i n g  of t h e  amount, i f  any ,  t o  
be awarded. The c o u r t  would then  be  a b l e  t o  award t h e  
con t r ac t -b reake r  more o r  l e s s  depending on the  q u a l i t y  o f  
h i s  conduct i n  a l l  t h e  c i rcumstances ;  i n  the  case  o f  a 
c y n i c a l  breach a token  award might b e  made o r  t h e  c la im 
might be  r e fused  i n  i t s  e n t i r e t y .  Our p rov i s iona l  view i s  
t h a t  t h i s  would be going too  f a r .  I t  would make t h e  outcome 
of l i t i g a t i o n  unduly unce r t a in  and would p lace  t h e  p a r t y  
r e c e i v i n g  t h e  b e n e f i t  a t  a s e r i o u s  d isadvantage .  He would 
have no b a s i s  f o r  c a l c u l a t i n g  how much t o  tender  b e f o r e  
a c t i o n  n o r ,  i f  p roceedings  were s t a r t e d ,  would he know how 
much t o  pay i n t o  c o u r t .  However, a narrower d i s c r e t i o n ,  
l i m i t e d  t o  t h e  making o r  r e fus ing  o f  an award, would, i n  
ou r  p r o v i s i o n a l  op in ion ,  produce an e f f e c t i v e  s a f e g u a r d  
a g a i n s t  t h e  e x p l o i t a t i o n  of o u r  main proposa l  by t h e  
c y n i c a l  con t r ac t -b reake r  without making t h e  a v a i l a b i l i t y  o f  
t h e  remedy too  u n c e r t a i n .  There a r e  o t h e r  remedies i n  the 
law of c o n t r a c t  t h a t  t h e  cour t  has  a d i s c r e t i o n  t o  r e f u s e  
because of  t h e  p l a i n t i f f ' s  conduct. F o r  example, t h e  
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remedies of s p e c i f i c  performance and r e s c i s s i o n  may be 
r e fused  where t h e  p l a i n t i f f  does  no t  come t o  t h e  cour t  w i t h  
"clean hands". We accord ing ly  make the  p r o v i s i o n a l  
recommendation t h a t  t h e  c o u r t  should  have a d i s c r e t i o n  t o  
d i sa l low a c l a im by the  p a r t y  i n  breach where t h i s  would be  
appropr i a t e  having  regard  t o  h i s  conduct i n  a l l  the  
c i rcumstances  of t he  case.  Comments would b e  welcomed. 
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PART I11 - CLAIMS FOR THE FCECOVERY OF MONEY PAID 

48. I n  P a r t  I1 we were concerned wi th  the  s i t u a t i o n  
where t h e  p a r t y  i n  breach  has f a i l e d  s u b s t a n t i a l l y  t o  
perform t h e  c o n t r a c t  b u t  has c o n f e r r e d  a va luable  b e n e f i t  
by d e f e c t i v e  o r  incomplete performance. The q u e s t i o n  
w e  cons idered  was whether t h e  p a r t y  r ece iv ing  t h e  
b e n e f i t  should be l i a b l e  t o  make pecun ia ry  r e s t i t u t i o n  
i n  r e s p e c t  o f  i t;  o u r  p rov i s iona l  conclus ion  was t h a t  i n  
c e r t a i n  circumstances he should. I n  P a r t  I11 we d i s c u s s  the  
converse  s i t u a t i o n  where t h e  p a r t y  r e c e i v i n g  t h e  b e n e f i t  
has made a payment i n  a n t i c i p a t i o n  o f  complete performance 
t h a t  exceeds t h e  v a l u e  of t he  b e n e f i t  confer red .  We a r e  
aga in  concerned w i t h  cases  where t h e  p a r t y  i n  b reach  has 
f a i l e d  s u b s t a n t i a l l y  t o  perform t h e  c o n t r a c t  bu t  has 
confe r r ed  a va luab le  b e n e f i t  by incomple te  o r  d e f e c t i v e  
performance. 

49. We a r e  n o t  concerned h e r e  w i t h  provid ing  a f u r t h e r  
remedy f o r  t h e  p a r t y  i n  breach: money t h a t  he has p a i d  
may, under t h e  p r e s e n t  law, be f o r f e i t e d  a s  a consequence 
o f  h i s  breach  b u t  t h i s  problem has  been f u l l y  d i s c u s s e d  
i n  an e a r l i e r  working paper.61 
a t t e n t i o n ,  i n  P a r t  111, t o  the  remedies t h a t  a r e  o r  should 
be  
h a s  made a payment which he wishes t o  recover.  

We a r e  conf in ing  o u r  

a v a i l a b l e  t o  a p a r t y  who i s  n o t  i n  breach and who 

T o t a l  f a i l u r e  o f  c o n s i d e r a t i o n  

50. 

i n  performance o f  h i s  o b l i g a t i o n s  under the  c o n t r a c t ,  o r  does 
Where t h e  p a r t y  r ece iv ing  the money does no th ing  

61 Pena l ty  Clauses and F o r f e i t u r e  o f  Monies Pa id  (1975), 
Working Paper No. 61. 
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noth ing  t h a t  i s  o f  b e n e f i t  t o  t h e  o t h e r  p a r t y ,  t h e r e  is  
s a i d  t o  be a t o t a l  f a i l u r e  o f  cons idera t ion .  The non- 
performing p a r t y  may be r e q u i r e d  t o  r e t u r n  any  money t h a t  
he has r ece ived  i n  a n t i c i p a t i o n  o f  performance, whether 
o r  no t  t h e  non-performance amounts t o  a breach  o f  con t r ac t .  
Provided t h a t  t h e  f a i l u r e  o f  cons ide ra t ion  is  t o t a l ,  the  
l i a b i l i t y  t o  make a refund o f  t h e  monies p a i d  i s  t o t a l .  

62 

P a r t i a l  f a i l u r e  o f  c o n s i d e r a t i o n  

51. 
be recovered  where t h e  f a i l u r e  o f  c o n s i d e r a t i o n  has been 
t o t a l ,  may be  recovered where t h e  f a i l u r e  i s  p a r t i a l ,  
t h a t  is t o  s a y  where t h e  p a r t y  making payment h a s  rece ived  
some b e n e f i t  from incomplete o r  d e f e c t i v e  performance. 
H i s  remedy is  t o  c la im damages. We do no t  p ropose  i n  
t h i s  paper t o  examine t h e  law on assessment o f  damages 
f o r  breach  o f  c o n t r a c t  bu t  t h e  c l a s s i c a l  view o f  the  
purpose of an  award i s  a s  fo l lows : -  

Although all t h e  money t h a t  has been p a i d  may 

63 

"...as f a r  a s  p o s s i b l e ,  he who has  proved  a breach 
of a ba rga in  t o  supp ly  what he c o n t r a c t e d  t o  get is 
t o  be  p laced ,  as  f a r  a s  money can do i t ,  i n  as good 
a s i t u a t i o n  a s  i f  t h e  c o n t r a c t  had been  performed.tt64 

6 2  

63 

64 

Sub jec t  t o  a deduction i n  r e s p e c t  o f  expenses incur red ,  
where t h e  c o n t r a c t  i s  d i scha rged  by f r u s t r a t i o n .  Law 
Reform ( F r u s t r a t e d  Con t rac t s )  Act 1943, s . l ( 2 ) .  

Il;hincup v. Hughes (1871) L.R. 6 C.P.78. 

pa id  i n  f u l l  bu t  has made a s h o r t  d e l i v e r y ;  the  buyer 
may a c c e p t  t h e  goods d e l i v e r e d  and r ecove r  p a r t  of t h e  
p r i c e  i n  r e s p e c t  of t hose  n o t  de l ive red :  B i  e r s t a f f  v. 
Rowatt 's Wharf Ltd. [1896] 2 Ch. 93, Behr-td. V. 
Produce Brokers Co. Ltd.  [1920] 3 K.B. 530, Ebrahim 
D a w v t .  1927) Ltd. [1961] 2 ' s  
Rep. 512. 

Th i s  p r i n c i p l e  
oes n o t  apply  t o  s a l e  o f  goods where t h e  s e l l e r  has been  

B r i t i s h  West in  house E lec t r i c  & Manufacturin Co. Ltd.  v. 

A.C. 673, 689 per Viscount Haldane L.C. 
1 2 1  
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52. Although t h i s  p r i n c i p l e  no doubt produces a f a i r  
r e s u l t  i n  t h e  m a j o r i t y  o f  cases  it can  l e a d  t o  i n j u s t i c e  i f  
a p p l i e d  t o  t h e  s i t u a t i o n  of a p l a i n t i f f  who has made a 
bad ba rga in  by ag ree ing  t o  pay a p r i c e  i n  excess o f  t h e  
market p r i c e  and has  p a i d  the  money i n  f u l l  i n  a n t i c i p a t i o n  
of f u l l  performance. Because t h e  c o u r t  seeks t o  p u t  t h e  
p l a i n t i f f  i n  t h e  p o s i t i o n  he would have been i n  i f  t h e  
c o n t r a c t  had been performed, he cannot  escape h i s  bad  
ba rga in  by c la iming  darn age^.'^ 
r e t u r n  t o  the  h y p o t h e t i c a l  case  posed i n  P a r t  1:- 

We may, f o r  an example, 

X engages a b u i l d e r  t o  do c e r t a i n  work f o r  €5,000 
which he pays him a t  t h e  o u t s e t .  He has  made a 
bad ba rga in ,  a s  a reasonable  p r i c e  f o r  t h e  work 
would have been €2,000. The b u i l d e r  does h a l f  the  
work then  l eaves  t h e  s i t e ,  s o  X engages a n o t h e r  
b u i l d e r  t o  do t h e  r e s t  of t h e  work and pays him 
f 1,000. 

What is t h e  measure o f  X ' s  l o s s  o r  damage? 

53. I f  we fo l low t h e  c l a s s i c a l  approach, t h e  answer 
t o  t h e  problem must be  t h a t  X may r ecove r  a s  damages no 
more than  €1,000, t h i s  being t h e  sum t h a t  he has t o  spend 
t o  put  him i n  "as good a s i t u a t i o n  a s  i f  t he  c o n t r a c t  had 
been performed." Th i s ,  however, seems t o  be u n j u s t  as i t  
a l lows  t h e  f i r s t  b u i l d e r  t o  keep €4,000 and thus t o  make the  
same p r o f i t  a s  i f  he  had completed t h e  job  i n s t e a d  o f  doing 
on ly  h a l f .  

65 See Dutch v. Warren (1721) 1 S t r .  406; 93 E.R. 598:  
c o n s m d  a n m i e d  by Lord Mansfield C . J .  i n  
Moses v. Macferlan (1760) 2 Burr .  1005, 1010-1011; 
9 7 E . R .  676, 680. 
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54. I f  t h e  f i r s t  b u i l d e r  had f a i l e d  t o t a l l y  t o  perform 
t h e  c o n t r a c t  X could have escaped  h i s  bad b a r g a i n  and 
recovered a l l  t h e  money pa id .  I f  on the  o t h e r  hand the  f i rs t  
b u i l d e r  had n o t  been pa id  a t  a l l  bu t  had done h a l f  the  
work, our  main proposal i n  P a r t  I1 would e n t i t k e  him t o  b e  
pa id  f o r  t h e  b e n e f i t  confer red66 and o u r  p r o v i s i o n a l  
recommendation on the  v a l u a t i o n  of t he  b e n e f i t  i s  t h a t  
p a r t i c u l a r  r e g a r d  should be had  t o  the  p r i c e  payable on 
complete performance and t h e  e x t e n t  t o  which t h e  con t r ac t  
has i n  f a c t  been performed.67 
t h e  f i r s t  b u i l d e r  would be e n t i t l e d  t o  be  p a i d  about 22,500. 
Should t h e  p a r t y  i n  breach who has  rece ived  payment i n  
a n t i c i p a t i o n  o f  complete performance be e n t i t l e d  t o  r e t a i n  
a l a r g e r  sum t han  he would r ecove r  under o u r  main proposal 
i f  no payment had been made? 

Thus, under o u r  main p roposa l ,  

55 .  There a r e  s e v e r a l  sound commercial reasons  f o r  
seeking  payment i n  advance o f  performance. F i r s t ,  t h i s  removes 
t h e  r i s k  t h a t  payment may n o t  be  forthcoming l a t e r ,  perhaps 
because of bankruptcy. Second, t h e  payment g i v e s  the  r e c i p i e n t  
t h e  use of t h e  money and h e l p s  h i s  "cash-flow". Third, i f  
t h e r e  i s  l a t e r  a d i spu te  ove r  t h e  adequacy o f  t h e  work done 
under t h e  c o n t r a c t  o r  t h e r e  a r e  o t h e r  compla in ts  of breach 
o f  c o n t r a c t ,  t h e  p a r t y  who h a s  a l r eady  been p a i d  does n o t  
have t h e  onus o f  s t a r t i n g  l e g a l  proceedings.  We do not 
cha l lenge  t h e s e  reasons ,  b u t  shou ld  the  p a r t y  i n  breach have  
t h e  a d d i t i o n a l  advantage of b e i n g  allowed t o  keep more o f  
t h e  money p a i d  than  h i s  work i s  worth? Our prov i s iona l  
conclus ion  i s  t h a t  he should  n o t .  We make the  p rov i s iona l  
recommendation t h a t  where the p a r t y  i n  b reach  has  not 

6 6  Para.  25, above. 

67 See p a r a .  32, above. 
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s u b s t a n t i a l l y  performed the  c o n t r a c t ,  t h e  p l a i n t i f f  should 
be  e n t i t l e d ,  a s  an  a l t e r n a t i v e  t o  a c la im i n  damages, t o  
c la im r e s t i t u t i o n ,  from t h e  p a r t y  i n  breach, of t h e  
d i f f e r e n c e  between t h e  amount p a i d  and t h e  value o f  t h e  
b e n e f i t  rece ived .  However, we would except from t h i s  
gene ra l  p r o p o s i t i o n  (a) s i t u a t i o n s  i n  which t h e  p a r t i e s  
have provided by c o n t r a c t  t h a t  such  a remedy shou ld  n o t  
be a v a i l a b l e 6 8  and (b) c o n t r a c t s  excepted  from o u r  main 
proposa l .69  
purposes  of t h e  remedy proposed, t h e  b e n e f i t  of p a r t  
performance has t o  be valued, t he  c o u r t  should have  t h e  
same d u t i e s  and powers a s  i f  t h e  v a l u a t i o n  were b e i n g  made 
f o r  t h e  purposes o f  ou r  main p roposa l .  

Our p r o v i s i o n a l  view i s  t h a t  where, f o r  the 

70 

56. This b r i n g s  us back t o  t h e  case  o f  t he  c y n i c a l  
con t r ac t -b reake r .  I n  P a r t  I1 we made t h e  p r o v i s i o n a l  
recommendation t h a t  where he has n o t  been pa id  t h e  c o u r t  
shou ld  have a d i s c r e t i o n  t o  allow o r  d i sa l low him payment 
under ou r  main p roposa l ,  as  might be  appropr i a t e  having  
r e g a r d  t o  h i s  conduct i n  a l l  t h e  circumstances o f  t h e  
case.71 We a r e  now cons ider ing  t h e  s i t u a t i o n  where t h e  
c o n t r a c t o r  has a l r e a d y  rece ived  payment but has abandoned 
t h e  c o n t r a c t  f o r  t h e  s o l e  reason t h a t  he can make a l a r g e r  
p r o f i t  by performing another  c o n t r a c t  f o r  someone e l s e .  
Should t h e  cour t  have t h e  power t o  o r d e r  him t o  hand  back 
what he  has r ece ived  wi thout  a l lowing  him t o  r e t a i n  the  

~~ ~ 

68 See paras .  23 - 2 4 ,  above. 

69 See paras .  36 - 38, above. 

70 See paras .  26 - 33, above. 

7 1  See paras .  39 - 4 7 ,  above. 
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va lue  of t h e  b e n e f i t  con fe r r ed  by his incomple te  o r  
d e f e c t i v e  performance? The c o u r t  has  a d i s c r e t i o n ,  
under t h e  e x i s t i n g  law, t o  o r d e r  r e s c i s s i o n  o f  t h e  con t r ac t  
and r e s t i t u t i o n  i n  f u l l  of t h e  money paid where the  cyn ica l  
conduct of t h e  defendant i n c l u d e s  mis rep resen ta t ion ,  duress 
o r  undue i n f l u e n c e ,  although t h e  genera l  r u l e  is t h a t  t he  
p l a i n t i f f  can only  g e t  back what he gave under  t h e  c o n t r a c t  
i f  he can g ive  back what he g o t .  7 2  Our p r o v i s i o n a l  view 
i s  t h a t  i t  would n o t  be a p p r o p r i a t e  t o  i n t r o d u c e  cynical 
breach  of c o n t r a c t ,  wi thout  more, a s  a new ground f o r  
o rde r ing  r e s c i s s i o n  of t h e  c o n t r a c t  and r e s t i t u t i o n  i n  
f u l l  of t h e  money paid.  We accord ing ly  make t h e  p rov i s iona l  
recommendation t h a t  t h e  c o u r t  shou ld  have t h e  power t o  
o rde r  r e s t i t u t i o n  by the  p a r t y  i n  breach of t h e  d i f f e rence  
between t h e  va lue  of the  b e n e f i t  and the  amount of t he  
payment, b u t  n o t  r e s t i t u t i o n  o f  a l l  the  money p a i d  except 
where such a remedy i s  a l r e a d y  a v a i l a b l e  under t h e  
e x i s t i n g  law. Comments a r e  i n v i t e d .  

7 2  G.H. T r e i t e l ,  The Law o f  Cont rac t  (3rd ed. ,  1 9 7 0 ) ,  
p. 320. 
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PART I V  - PECUNIARY RESTITUTION I N  RESPECT OF POSSESSION 

WITHOUT TITLE 

57. Under t h e  p r e s e n t  law, where goods a r e  d e l i v e r e d  
i n  purpor ted  performance o f  a c o n t r a c t  o f  s a l e  o r  h i r e -  
purchase ,  bu t  t h e  p a r t y  making d e l i v e r y  has ( i n  b r e a c h  of 
c o n t r a c t )  no r i g h t  t o  s e l l ,  t h e  p a r t y  r ece iv ing  t h e  goods 
may r e j e c t  them and i n s i s t  on a t o t a l  refund of t h e  money 
p a i d  on t h e  ground t h a t  t h e r e  has been  a t o t a l  f a i l u r e  t o  
perform t h e  c o n t r a c t .  Where t h e  p a r t y  r ece iv ing  the  goods 
has  had no b e n e f i t  fr0.m t h e  use o f  them it seems r easonab le  
t h a t  he should r ecove r  a l l  t h a t  he has  pa id ;  we do n o t  
q u e s t i o n  t h e  j u s t i c e  o f  t h i s .  Where, however, t h e  p a r t y  
r e c e i v i n g  t h e  goods has  bene f i t ed  from having t h e  u s e  of them 
over  an apprec i ab le  p e r i o d  of t ime i t  i s  arguable t h a t  he 
shou ld  g ive  c r e d i t  f o r  t h e  value o f  t h e  b e n e f i t  o b t a i n e d ,  
when seeking  a r e fund  o f  t h e  money pa id .  This,  however, i s  
n o t  t h e  p re sen t  l a w ;  he need n o t ,  as a genera l  r u l e ,  
account f o r  t he  b e n e f i t  t h a t  he has  der ived  from t h e  temporary 
posses s ion  of t h e  goods and anyth ing  p a i d  may be recovered  
i n  f u l l .  The dec ided  cases  by which t h e s e  genera l  
p ropos i t i ons  have come t o  be e s t a b l i s h e d  i n  t h e  p r e s e n t  law 
a r e ,  i n  ch rono log ica l  o r d e r ,  Rowland v. D i ~ a 1 1 , ~ ~  Kar f l ex  
Ltd.  v. Poole ,74  Warman v. Southern Counties Car Finance 

76 Corpora t ion  Ltd. 7 5 B u t t e r w o r t h  v. Kingsway Motors. 
- 

73 [1923] 2 K.B. 500. 

74  [1933] 2 K.B. 251. 

75 [1949] 2 K.B.  576. 

76 [1954] 1 W.L.R. 1286. 
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Rowland v. D i v a l l  

58. The f a c t s  of Rowland v. D i ~ a 1 1 ~ ~  were a s  follows:- 

M r .  Rowland, who was a c a r  dea le r ,  purchased a 
c a r  from M r .  D iva l l  f o r  5334.  He r e p a i n t e d  it and 
put  it i n  h i s  showroom. About two months l a t e r  h e  
s o l d  it f o r  5 4 0 0  and, about  two months a f t e r  the  
s a l e ,  t h e  c a r  was r ecove red  by t h e  p o l i c e  as  it 
was s t o l e n  proper ty .  M r .  Rowland r e p a i d  1 4 0 0  
t o  h i s  customer and sued  M r .  D iva l l  f o r  t he  
r e t u r n  o f  t h e  5334.  

The t r i a l  judge h e l d  t h a t  s i n c e  M r .  Rowland had  had the  
use  of t h e  c a r  he  could n o t  r e c o v e r  the  p r i c e  b u t  was l i m i t e d  
t o  c la iming  damages. The Court  o f  Appeal r e v e r s e d  the  
d e c i s i o n  on t h e  ground t h a t  t h e r e  had been a t o t a l  f a i l u r e  
o f  cons ide ra t ion :  t h e  buyer had n o t  got what h e  pa id  f o r  - 
namely a c a r  t o  which he would have t i t l e  - and h i s  use of 
t h e  c a r  was " q u i t e  immaterial ."78 
accord ingly  o rde red  t o  r e t u r n  t h e  5334. The b a s i s  of t he  
dec i s ion  may be  ques t ioned  b u t  t h e  r e s u l t  i t s e l f  seems 
f a i r .  M r .  Rowland had had v e r y  l i t t l e  use  o u t  o f  t he  car  
a f t e r  buying it, b u t  he s p e n t  money on r e p a i n t i n g  it and 
probably i n c r e a s e d  i t s  value.  
M r .  D iva l l  f o r  damages i n s t e a d  o f  f o r  t he  r e t u r n  of the  
p r i c e  he might w e l l  have r ecove red  more than  5 3 3 4 ,  

perhaps $400.  

M r .  D i v a l l  was 

Indeed i f  he had  sued 

7 9  

7 7  [ 1 9 2 3 ]  2 K.B.  500. 

78 Ibid., p.  5 0 4  per Bankes L . J .  

79 Cf. Southern  Counties Car Finance Corpora t ion  L t d .  v. 
W . J .  Ameris Car Sa le s ,  t h e  t h i r d  p a r t y  proceedings i n  
Warman's c a s e  L1949J 2 K.B.  576, 583-4. 
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Karf lex  Ltd. v. Poole 

59.  

fo l lows:  - 
The f a c t s  o f  Karf lex  Ltd. v. Pooled’ were a s  

M r .  Poole made a h i r e -pu rchase  agreement w i t h  
Karflex Ltd . ,  whereby he was t o  acqui re  a c a r  
on h i r e -pu rchase  terms f o r  a l i t t l e  over $300. 
He was t o  make an i n i t i a l  payment o f  E95 “ i n  
c o n s i d e r a t i o n  of t h e  o p t i o n  o f  purchase 
h e r e i n a f t e r  contained” and t o  pay the  ba l ance  
by monthly in s t a lmen t s  w i t h  an  option o f  
purchas ing  t h e  c a r  f o r  E l  when a l l  t he  o t h e r  
money had been paid.  He p a i d  $ 9 5  and took  
d e l i v e r y  o f  t h e  c a r  bu t  f a i l e d  t o  pay t h e  
f i r s t  monthly ins ta lment .  Kar f l ex  Ltd. 
t h e r e f o r e  te rmina ted  t h e  agreement, r eposses sed  
the  c a r  and brought proceedings  aga ins t  him. 
I t  t r a n s p i r e d  t h a t  a t  t h e  t i m e  of d e l i v e r i n g  
t h e  c a r  t o  M r .  Poole Kar f l ex  Ltd.  were n o t  
t h e  t r u e  owners, al though t h e y  pe r fec t ed  
t h e i r  t i t l e  a f t e r  r eposses s ing  t h e  ca r .  

Karf lex  Ltd. were o rde red  t o  repay t h e  $95 t o  M r .  Poo le  
on t h e  grounds t h a t  t h e  cons ide ra t ion  f o r  which it had  been 
pa id  had wholly f a i l e d .  However, i n  h i s  judgment Goddard J .  
s a i d :  - 

“ I  am expres s ing  no opin ion  a s  t o  what 
might be t h e  p o s i t i o n  i f  a person  who 
was n o t  i n  f a c t  t h e  owner, b u t  who 
hones t ly  b e l i e v e d  he was t h e  owner o f  
p rope r ty  l e t  ou t  on h i r e -  u rchase ,  
was f aced  w i t h  a counterc%aim by a 
h i r e r  who had enjoyed t h e  u s e  of the  
proper ty ,  we w i l l  say,  f o r  h a l f  t he  
time t h a t  t h e  h i re -purchase  agreement 
was contemplated t o  run, t o  recover a l l  
t h e  money he had paid wi thou t  making 
some allowance f o r  t h e  u s e  o f  t h e  
c h a t t e l .  I t  w i l l  be time enough t o  
decide t h a t  when t h e  q u e s t i o n  a r i s e s . .  . 

80 [1933] 2 K . B .  251.  

81 Ibid., pp. 265,  266.  
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Warman v. Southern Counties Car Finance Corpora t ion  Ltd. 

60. The p o i n t  l e f t  open i n  Karf lex  Ltd.  v. Poole came 
up i n  Warman v. Southern Count ies  Car Finance Corporation 
- Ltd .82which  w a s  a l s o  a h i re -purchase  case  abou t  a ca r  
t o  which t h e  f inance  company had no t i t l e .  The f a c t s  
were a s  fo l lows: -  

In  September 1 9 4 7  M r .  Warman took d e l i v e r y  of a 
c a r  on h i re -purchase  terms. He made an i n i t i a l  
payment of €155 and ag reed  t o  pay t h e  balance 
by twelve  in s t a lmen t s ;  he was g ran ted  t h e  opt ion  
of buying t h e  c a r  f o r  €1 when a l l  t h e  ins ta lments  
had been paid.  I n  A p r i l  1948 he p a i d  o f f  a l l  t h e  
in s t a lmen t s  and e x e r c i s e d  h i s  o p t i o n  t o  purchase. 
On t h e  same day he w a s  sued  by t h e  t r u e  owner and 
he su r rende red  t h e  c a r  i n  May, a f t e r  about seven 
months' use.  He t h e n  sued  t h e  f i n a n c e  company f o r  
damages comprising t h e  f u l l  h i r e -pu rchase  p r i ce  
and a l s o  expenses i n c u r r e d  (a) i n  e f f e c t i n g  
in su rance  (b) i n  c a r r y i n g  out  minor r e p a i r s  and 
(c) i n  meeting t h e  l e g a l  claim made by the  
t r u e  owner. 

Finnemore J. h e l d  t h a t  t h e  c l a i m  should succeed  i n  f u l l  and 
based h i s  d e c i s i o n  on two grounds : -  

(a) He he ld  t h a t  t h e  f inance  company's 
i n a b i l i t y  t o  make good t i t l e  t o  t h e  
c a r  rendered t h e  agreement v a l u e l e s s  
t o  t h e  h i r e r .  83  

82 [1949] 2 K.B.  576 .  

83 Ibid., p. 582. " . . . the  whole ob jec t  o f  [a h i re -purchase  
agreement] i s  t o  acqu i r e  t h e  opt ion  t o  purchase  the  
c h a t t e l  when c e r t a i n  payments have been made. Now, 
I t h ink  i t  might we l l  be  r i g h t  t o  s ay  i f  a t  any s t age  
t h e  o p t i o n  t o  purchase goes ,  t h e  whole v a l u e  of the  
agreement t o  t h e  h i r e r  h a s  gone with it." 
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(b) He h e l d  t h a t  t he  f i n a n c e  company cou ld  
n o t  c l a im t o  have c o n f e r r e d  a b e n e f i t  
by h i r i n g  ou t  something t o  which t h e y  
had no t i t l e . 8 4  

The c o u r t  d i d  n o t  cons ide r  how much it would have c o s t  
M r .  Warman t o  have acqu i red  a rep lacement  ca r  a f t e r  seven 
months' use  b u t  i t  seems probable t h a t  t h e  ca r  he had  been 
us ing  was going down i n  value and t h a t  t h e  sum awarded by 
t h e  c o u r t  would have bought him a b e t t e r  replacement than  
t h e  c a r  he  had had t o  su r rende r .  

But te rwor th  v. Kingsway Motors 

61. We s e t  o u t  t h e  f a c t s  o f  But te rwor th  v. Kingsway 
Motorsg5 i n  P a r t  I.86 
a car f o r  1 1 , 2 7 5  and used it f o r  n e a r l y  a year  b e f o r e  
d i scove r ing  t h a t  t h e  person  from whom he had purchased  it 
w a s  n o t  t h e  t r u e  owner. 
could  by then  have been bought f o r  about  E800 bu t  i t  was 
h e l d  t h a t  M r .  But te rwor th  was e n t i t l e d  t o  a re fund  o f  the  
f u l l  $ 1 , 2 7 5 .  

I n  s h o r t ,  Mr. Butterworth bought  

A replacement o f  t he  c a r  d e l i v e r e d  

C r i t i c i s m  o f  t h e  p r e s e n t  law 

6 2 .  Where goods a r e  de l ive red  i n  purpor ted  performance 
of a c o n t r a c t  of s a l e  o r  h i r e -pu rchase ,  bu t  t h e  p a r t y  making 
d e l i v e r y  has ( i n  b reach  o f  c o n t r a c t )  no r i g h t  t o  s e l l ,  the  
p a r t y  r ece iv ing  t h e  goods may r e j e c t  them and r e c o v e r  the 
p r i c e  i n  f u l l  on t h e  ground o f  t o t a l  f a i l u r e  o f  cons ide ra t ion ,  

84 Ibid., p. 582 "I do no t  t h i n k  t h a t  the  p l a i n t i f f  i n  
any c i rcumstances  could be c a l l e d  on t o  pay t o  t h e  
defendants h i r i n g  money f o r  a car which be longed  t o  
somebody e l se . "  

85  [1954] 1 W.L.R. 1286. 

86 Para.  7,  above. 
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h i s  use of t h e  goods being, f o r  t h e s e  purposes,  q u i t e  
immaterial .  This  p r i n c i p l e  o f  l a w  may be c r i t i c i s e d  f o r  
be ing  u n r e a l i s t i c  i n  i t s  approach t o  the  f a c t s  and unjus t  
i n  its r e s u l t s .  I t  seems u n r e a l i s t i c  t o  ho ld  t h a t  the  
c o n t r a c t  has n o t  been performed a t  a l l  where t h e  buyer has 
b e n e f i t e d  from t h e  use of t h e  goods f o r  which h e  cont rac ted ,  
y e t  t h i s  seems t o  be  t h e  b a s i s  o f  t h e  dec i s ions  c i t e d  above. 
The cour t s  t a k e  a d i f f e r e n t  a t t i t u d e  t o  b reaches  of c o n t r a c t  
which do n o t  r e l a t e  t o  t i t l e  b u t  which may seem, f o r  
p r a c t i c a l  purposes ,  no l e s s  fundamental. Where, f o r  example, 
a f i nance  company, i n  breach o f  c o n t r a c t ,  l e t s  an  unroadworthy 
car on h i re -purchase  terms and l a t e r  r eposses ses  i t ,  the  
h i r e r  may r ecove r  what he has p a i d  bu t  must g i v e  c r e d i t  
f o r  such b e n e f i t  a5 he has had from the  use  o f  t h e  vehic le .  
Yet where t h e  breach  of c o n t r a c t  concerns t i t l e ,  although 
t h e  b e n e f i t  from use  may be g r e a t e r  it is l e f t  e n t i r e l y  o u t  
o f  account.  The r e s u l t  i s  t h a t ,  on f a c t s  such  as occurred 
i n  Bu t t e rwor th ' s  ca se ,  t h e  p l a i n t i f f  appears t o  be  over- 
compensated. He g e t s  back more t h a n  he has l o s t  and t h i s  
would seem t o  be un jus t .  

87 

E a r l i e r  p roposa l s  f o r  changes i n  t h e  law and comments on them 

I n  t h e i r  Report on t h e  Trans fe r  of T i t l e  t o  C h a t t e l s  88 63. 
t h e  Law Reform Committee commented on the  b u y e r ' s  r i g h t  t o  
recover  t h e  purchase  p r i c e  i n  f u l l  where t h e  s e l l e r ' s  r i g h t  
proved t o  be  d e f e c t i v e  and r e ~ o m m e n d e d ~ ~  t h a t  t h e  buyer s h o u l d  
be a b l e  t o  r ecove r  no more t h a n  h i s  a c t u a l  l o s s ,  giving c r e d i t  
f o r  any b e n e f i t  t h a t  he might have had from t h e  goods whi le  
they  were i n  h i s  possess ion .  I n  t h e i r  c o n s u l t a t i v e  document 

87 Charterhouse Cred i t  Co. L td .  v. Tolly [1963] 2 Q B.  683; 
Farnworth Finance F a c i l i t i e s  Ltd. v. A t t r y d e  [19 01 
1 W.L.R. 1053. 

88 Twelfth Report  of t h e  Law Reform Committee (1966 
89 Ibid., para .  36. 

Cmnd. 2951 
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on t h e  amendment o f  s e c t i o n s  1 2  t o  1 5  o f  t h e  Sa le  o f  Goods 
Act 1893" the  Law Commission and t h e  S c o t t i s h  Law 
Commission expressed  t h e i r  agreement w i t h  the  recommendation 
of t h e  Law Reform Committee" and canvassed  a p r o v i s i o n a l  
p roposa lg2  t h a t  s e c t i o n  1 2  o f  t h e  S a l e  of Goods A c t  1893 
should  be amended accord ingly .  This  proposa l  met w i t h  a 
mixed r ecep t ion  and i n  t h e i r  F i r s t  Report  on Exemption 
Clauses i n  Cont rac t :  Amendments t o  t h e  S a l e  o f  Goods A c t  
1893,93 t h e  two Law Commissions mentionedg4 some o f  t h e  
c r i t i c i s m s  o f  t h e  p roposa l  t h a t  had been received. 
They concludedg5 t h a t  t h e  p r a c t i c a l  problems i m p l i c i t  i n  
t h e  Law Reform Committee's p roposa l  cou ld  not  be d e a l t  with 
s a t i s f a c t o r i l y  by amendment o f  s e c t i o n  1 2  of  t h e  S a l e  of 
Goods Act u n t i l  a s t u d y  has been c a r r i e d  out  of t h e  r u l e s  
r e l a t i n g  t o  t h e  l a w  o f  r e s t i t u t i o n .  

64. The problems wi th  which w e  a r e  concerned i n  t h i s  
P a r t  a r e  no t  conf ined  t o  s a l e ;  a s  we have seen, t h e y  can 
a r i s e  i n  exac t ly  t h e  same way where t h e  c o n t r a c t  is  one o f  
h i re -purchase .  Never the less  we s h a l l ,  i n  the  r e s t  o f  t h i s  
P a r t ,  adopt t h e  terminology o f  s a l e ,  t h a t  i s  t o  s a y  "buyer" 
and " se l l e r1 '  when d e s c r i b i n g  t h e  p a r t i e s  t o  the  r e l e v a n t  
t r a n s a c t i o n .  This  i s  done f o r  convenience; we i n t e n d  whatever 
we say  about t h e  r i g h t s  and remedies o f  t h e  buyer t o  apply 
e q u a l l y  t o  t h e  r i g h t s  and remedies o f  someone who t a k e s  
d e l i v e r y  o f  goods under a h i r e -pu rchase  agreement. Equally 

90 (1968) Law Commission Publ i shed  Working Paper No .  1 8 ;  

9 1  Ibid., para .  11. 

92 Ibid., para.  79 (a ) .  

93 (1969) Law Com. No. 2 4 ;  Scot.  Law Corn. No. 1 2 .  

94  Ibid., para .  15.  

95 Ibid., para .  16.  

S c o t t i s h  Law Commission Memorandum No. 7. 
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when we r e f e r  t o  t h e  r i g h t s  and remedies o f  the s e l l e r  we 
i n t e n d  t o  cover  t h e  r i g h t s  and remedies o f  the  person who 
l e t s  goods o u t  on h i re -purchase .  The proposa l  by the  Law 
Reform Committee was conf ined  t o  c o n t r a c t s  o f  s a l e  bu t  t h e  
comments made on i t  a r e  no l e s s  r e l evan t  t o  wide r  proposals 
t h a t  apply t o  h i re -purchase  t o o .  The most impor tan t  comments 
may be grouped under fou r  main headings:- 

(a) The buyer’s r i g h t  t o  damages 
(b) The r i g h t s  o f  t h e  t r u e  owner 
(c )  The d ishones t  s e l l e r  
(d) The va lua t ion  o f  t h e  b e n e f i t  o f  possession 

and use. 

(a) The buye r ’ s  r i g h t  t o  damages 

65. One sugges t ion  t h a t  was made t o  us f o r  t he  reform 
o f  t h i s  p a r t  o f  t h e  law was t h a t  t h e  d e l i v e r y  o f  possess ion  
wi thout  t i t l e  should  no longe r  b e  t r e a t e d  a s  t o t a l  non- 
performance; i t  should  be r ega rded  a s  p a r t i a l  performance 
and t h e  buyer should  no t  be a l lowed t o  sue  f o r  t h e  r e t u r n  
o f  t h e  p r i c e  b u t  f o r  damages on ly .  Before commenting on 
this sugges t ion  we should make i t  c l e a r  t h a t  t h e  buyer 
a l r eady  has a r i g h t  t o  damagesunder the  e x i s t i n g  law and 
t h a t  where h i s  recoverable  damages exceed t h e  amount o f  t h e  
p r i c e  t h i s  would be  t h e  more appropr i a t e  remedySg6 
imagine s i t u a t i o n s ,  i n  which i t  would be t h e  only remedy. 
For example i f  X bought a car wi thout  a c q u i r i n g  ownership 
b u t  were t o  r e s e l l  it i n  market o v e r t  s o  t h a t  the  person 

One cou ld  

96 See , fo r  example, Bowmaker (Commercial) L td .  v. 
[1965] 1 W.L.R. 1396. 
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who bought it from him acqui red  a good t i t l e , 9 7  we doubt 
whether t h e  c o u r t  would hold t h a t  X cou ld  recover the  
p r i c e  p a i d  t o  t h e  o r i g i n a l  s e l l e r ,  a l t hough  i f  he were t o  
be  sued  by t h e  t r u e  owner i n  t h e  t o r t  o f  conversion h e  
would no doubt have a remedy i n  damages. To t a k e  ano the r  
example, i f  t h e  sub jec t -ma t t e r  of t h e  s a l e  were s e e d  t h a t  
t h e  buyer p l an ted  o r  whisky t h a t  t h e  buyer drank w e  doubt 
whether he would be  a b l e  t o  recover  t h e  p r i c e  from the  
s e l l e r  on t h e  ground t h a t  he had ’no  r i g h t  t o  s e l l .  
We do n o t  i n t end ,  by ou r  proposa ls ,  t o  depr ive  t h e  buyer 
of t h e  r i g h t  t o  c l a im damages t h a t  he  has  under t h e  e x i s t i n g  
law nor  t o  cover t h e  s i t u a t i o n  i n  which he has,  on t h e  
e x i s t i n g  law, no r i g h t  t o  the  r e t u r n  o f  t h e  p r i c e  t h a t  he 
has  pa id .  

98 

66. Coming now t o  t h e  mer i t s  o f  t h e  sugges t ion  t h a t  
the buyer who o b t a i n s  possess ion  wi thou t  t i t l e  s h o u l d  have 
no remedy bu t  damages, we have two comments t o  make upon 
it. The f irst  i s  t h a t  t h e  a c t i o n  f o r  t h e  r e t u r n  o f  t h e  
p r i c e  i s  easy t o  fo rmula t e  and, where t h e  de fec t  i n  t i t l e  
i s  c l e a r ,  t h e  p l a i n t i f f ’ s  case  i s  e a s y  t o  prove. I t  i s ,  
p rocedura l ly ,  a more a t t r a c t i v e  remedy than  damages. 
I f  t h e  c la im i s  f o r  damages then  even where t h e r e  i s  no 
defence  t o  t h e  c l a im t h e  buyer has t o  go t o  cour t  t o  have 
his damages a s ses sed ;  he cannot s i g n  judgment f o r  t h e  
amount he claims i n  d e f a u l t  of defence  o r  appearance,  as  
he can  f o r  a l i q u i d a t e d  sum. When h e  goes t o  c o u r t  h e  
has t h e  burden o f  p rov ing  the  e x t e n t  o f  h i s  l o s s ,  and the re  
i s  t h e r e f o r e  some d e l a y  and some e x t r a  expense. These  a re  
impor tan t  f a c t o r s  i f  t h e  person sued  i s  of doub t fu l  solvency. 

9 7  Bishopsgate Motor Finance Corpora t ion  Ltd. v. Transpor t  
Brakes Ltd. Ll949J 1 K.B. 322. See a l s o  t h e  p r o t e c t i o n  
Eiven t o  t h e  bona f i d e  a r i v a t e  au rchase r  o f  a motor 
Gehic le  by P a r t  I11 o f  i h e  Hire-purchase  Act 1964. 

98 C f .  Linz v. E l e c t r i c  Wire Co. o f  P a l e s t i n e  Ltd.  [I9481 
A . C . 3 7 7 .  
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6 7 .  Our second comment is  t h a t  i t  shou ld  n o t  be 
assumed t h a t  i f  t h e  buyer s u e s  f o r  damages r a t h e r  than f o r  
t h e  r e t u r n  o f  t h e  money p a i d  t h e  cour t  w i l l  r e q u i r e  him t o  
g ive  c r e d i t  f o r  t h e  b e n e f i t  o f  t h e  use and posses s ion  
t h a t  he has  had. The o p p o s i t e  was decided i n  Warman 
v. Southern Count ies ,”  s o  t h e  sugges t ion  does  no t  meet t h e  
main problem. Our p r o v i s i o n a l  view i s  t h a t ,  as long as 
t h e  remedy o f  r e s t i t u t i o n  can  b e  adapted t o  prevent  
over-compensation i n  cases  s u c h  as But te rwor th’s  case,  
t h e  r i g h t  t o  t h e  recovery o f  t h e  money p a i d  shou ld  be 
r e t a i n e d .  

(b) The r i g h t s  o f  t he  t r u e  owner 

68. The f a i l u r e  by t h e  s e l l e r  t o  make good t i t l e  on 
the s a l e  and d e l i v e r y  o f  t h e  goods exposes t h e  buyer t o  
claims by t h e  t r u e  owner f o r  t h e  de l ive ry  up o f  the goods 
and a l s o  f o r  damages i n  t h e  t o r t  of convers ion .  The 
damages r ecove rab le  i n  such an  a c t i o n  a r e ,  i n  genera l ,  
t h e  va lue  of t h e  goods a t  t h e  d a t e  of  t h e  convers ion;  
however, where t h e  t r u e  owner h a s  l e t  t h e  goods out on 
h i re -purchase  t h e  amount by which t h e i r  v a l u e  exceeds t h e  
unpaid ba l ance  o f  t h e  h i r e -pu rchase  p r i c e  i s  i r r ecove rab le .  
Where t h e  goods a r e  su r rende red  t o  the t r u e  owner, the  
l i a b i l i t y  i n  damages i s  reduced  by the v a l u e  o f  the  goods 
a t  t h e  d a t e  o f  t h e  su r rende r ,  b u t  i s  no t  n e c e s s a r i l y  
d ischarged  a l t o g e t h e r .  F o r  example, a man who buys a c a r  
f o r  22,000 and uses  it f o r  a y e a r  before  it i s  repossessed 
by t h e  t r u e  owner may be l i a b l e  t o  pay t h e  t r u e  owner t h e  
d i f f e r e n c e  between t h e  va lue  o f  t h e  ca r  a s  repossessed  and 

100 

101 

99. [1949]  2 K.B. 576. See  pa ra .  60, above. 

100. Salmond on T o r t s  (16 th  ed. ,  1973), pp. 579-581. 

101. Wickham Holdings Ltd. v. Brooke House Motors Ltd. 
L1967J 1 W.L.R. 295 .  
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f2,000, a s  damages f o r  conversion."' 
us t h a t  i f  t h e  s e l l e r  o f  t he  c a r  were t o  be e n t i t l e d  t o  
be  p a i d  f o r  t h e  b e n e f i t  confer red  i n  t h e  form of t h e  y e a r ' s  
u se ,  t h e  r i g h t  o f  t h e  t r u e  owner t o  c la im damages should  not 
be  l e f t  ou t  of account .  Otherwise t h e  buyer might pay  the  
s e l l e r  f o r  t h e  b e n e f i t  of t he  use  and then  have t h e  b e n e f i t  
wiped o u t  by an a c t i o n  i n  t o r t  b rought  a g a i n s t  him by  the  
t r u e  owner. This would seem t o  be  u n j u s t .  

I t  was sugges t ed  t o  

69. I n  Bu t t e rwor th ' s  case  and i n  Karflex Ltd.  v.  
Poole lo3  t h e  s e l l e r ' s  t i t l e  had been pe r fec t ed  by t h e  time 
t h e  case  came t o  c o u r t  and i n  each c a s e  t h e  t r u e  owner, 
a f i nance  company, had been w i l l i n g  t o  s e t t l e  i t s  claim f o r  
t h e  payment o f  t h e  ba lance  of t h e  h i r e -pu rchase  p r i c e  without 
r e q u i r i n g  t h e  d e l i v e r y  up of t h e  goods. The s u g g e s t i o n  was 
made t o  us t h a t  t h e  s e l l e r  should,  i n  c e r t a i n  c i rcumstances ,  
be  g iven  an oppor tun i ty  t o  p e r f e c t  h i s  de fec t ive  t i t l e  before 
t h e  buyer proceeded t o  r e sc ind  t h e  c o n t r a c t .  However, t h i s  
oppor tun i ty  would on ly  be h e l p f u l  where t h e  t r u e  owner was 
n o t  i n s i s t i n g  on t h e  d e l i v e r y  up o f  h i s  goods and, although 
a t t r a c t i v e  i n  theo ry ,  i t  would be d i f f i c u l t  t o  work o u t  i n  
p r a c t i c e .  I f  a s h o r t  pe r iod  only  were allowed it might be 
u n f a i r  t o  t h e  s e l l e r  who needed more t ime t o  complete 
n e g o t i a t i o n s  wi th  t h e  t r u e  owner. I f  a longer p e r i o d  were 
p r e s c r i b e d  it would impose a h a r d s h i p  on the  buyer ,  a t  l e a s t  
i n  t h e  case  where t h e  s e l l e r  had no real  i n t e n t i o n  of 
t r y i n g  t o  p e r f e c t  h i s  t i t l e .  I t  i s ,  i n  any even t ,  p a r t  of 
t h e  l a r g e r  problem whether,  and i f  s o  when, a p a r t y  i n  
b reach  of c o n t r a c t  shou ld  be g iven  a chance o f  remedying 

102 Cf. Douglas Val ley  Finance Co. Ltd.  v. S. Hughes 
(Hirers )  Ltd .  119691 1 Q.B.  738. 

103 [1933] 2 K.B. 251. See pa ra .  59, above. 
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h i s  breach  b e f o r e  t h e  o t h e r  may r e s o r t  t o  his l e g a l  remedy. 
We s h a l l  s ay  no more about it i n  t h e  p re sen t  pape r ,  
a l though we hope t o  cons ider  it i n  d e t a i l  i n  a l a t e r  
working paper .  

~ 70'. Another,  and i n  ou r  p r o v i s i o n a l  view more . 
s a t i s f a c t o r y ,  way of p rov id ing  f o r  t he  c la im by the  t rue  
owner would be  by making t h e  s e l l e r ' s  r i g h t  t o  payment f o r  
t h e  b e n e f i t  o f  temporary p o s s e s s i o n  c o n d i t i o n a l  upon the  
s a t i s f a c t i o n  o f  t h e  t r u e  owner 's  claim, whether  by the  a c t  
o r  payment o f  t h e  s e l l e r  o r  o f  t h e  buyer o r  o f  some t h i r d  
p a r t y .  Such a requirement would mean t h a t  t h e  buyer would 
n o t  have t o  account  t o  t h e  s e l l e r  f o r  t he  b e n e f i t  of 
temporary posses s ion  u n t i l  t h e  t r u e  owner's claim aga ins t  
h i m  were o u t  o f  t h e  way; t h i s  would seem t o  b e  f a i r  from 
everyone's p o i n t  of view. We t h e r e f o r e  make t h e  p rov i s iona l  
recommendation t h a t  whatever r i g h t s  the  s e l l e r  s h o u l d  have 
a g a i n s t  t h e  buyer  i n  r e s p e c t  o f  t h e  b e n e f i t  o f  temporary 
posses s ion  o f  t h e  goods d e l i v e r e d  should be  cond i t iona l  upon 
t h e  t r u e  owner 's  claim a g a i n s t  t h e  buyer b e i n g  s a t i s f i e d .  

(c) The d i s h o n e s t  s e l l e r  

71. I n  each  of t he  dec ided  cases  t h a t  w e  have cons ide red  
s o  f a r , l o 4  t h e  s e l l e r  made t h e  s a l e  i n  t h e  h o n e s t  bu t  
mistaken b e l i e f  t h a t  he was t h e  t r u e  owner o f  t h e  goods t h a t  
he  was s e l l i n g .  However, s i t u a t i o n s  may a r i s e  i n  which the  
s e l l e r  a c t s  i n  bad f a i t h ,  knowing t h a t  h i s  t i t l e  o r  
a u t h o r i t y  t o  s e l l  i s  d e f e c t i v e .  He may indeed  b e  the  t h i e f  
o f  t h e  goods that he i s  p u r p o r t i n g  t o  s e l l .  Should he be 

1 0 4  See p a r a s .  58-61, above. 
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e n t i t l e d  t o  make o r  keep a p r o f i t  o u t  o f  s t o l e n  goods o r  
goods t h a t  have been d isposed  o f  d i shones t ly?  The sugges t ion  
was made t o  u s  t ha t  t h e  answer shou ld  be  "Not1 and w i t h  t h i s  
we agree .  We do n o t  i n t e n d  t h a t  o u r  proposa ls  i n  t h i s  
Par t  should  apply where t h e  s e l l e r  has  s o l d  s t o l e n  goods 
knowing o r  b e l i e v i n g  them t o  be s t o l e n .  
t h a t  a s u f f i c i e n t  s a fegua rd  a g a i n s t  unmer i tor ious  claims 
o f  t h i s  c h a r a c t e r  i s  a l r eady  provided  by t h e  r u l e  of 
p u b l i c  po l i cy  tha t  

However i t  may be 

"No c o u r t  w i l l  l end  i t s  a i d  t o  a man who founds 
his cause o f  a c t i o n  upon an  immoral o r  i l l e g a l  
a c t  .tt105 

A s  was s a i d  i n  ano the r  case ,  

"If a p l a i n t i f f  cannot ma in ta in  h i s  cause of 
a c t i o n  wi thou t  showing, a s  p a r t  o f  such a 
cause o f  a c t i o n ,  t h a t  he has been g u i l t y  of 
i l l e g a l i t y ,  t hen  t h e  c o u r t s  w i l l  not a s s i s t  
him i n  h i s  cause  o f  action."1o6 

I f ,  f o r  example, a person  were t o  d i s p o s e  of goods i n  
circumstances t h a t  c o n s t i t u t e d  an o f f e n c e  under t h e  
The f t  Act 1968, such  a s  " the f t "  o r  "handling s t o l e n  
goods", he would probably  no t  be a b l e  t o  br ing  c i v i l  
proceedings t h a t  were based upon such  a t r a n s a c t i o n .  
We do n o t  i n t end  ou r  proposa ls  t o  i n h i b i t  the  c o u r t s  
from applying t h i s  p r i n c i p l e  o f  p u b l i c  po l icy  wherever 
i t  may be appropr i a t e .  

105 Holman v. Johnson (1775) 1 Cowp. 341, 343; 9 8  E.R. 1120, 

106 S c o t t  v. Brown, Doering, McNab & Co. [ 1 8 9 2 ]  2 Q.B. 724 ,  

1 1 2 1  per  Lord Mansfield.  

734 per Smith L . J .  
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(d) The v a l u a t i o n  o f  t h e  b e n e f i t  o f  posses s ion  and use 

72. The Law Reform Committee's recommendation was that  
t h e  buyer shou ld  g ive  c r e d i t  f o r  any b e n e f i t  he  may have 
had from t h e  use  o f  t he  goods wh i l e  they were i n  h i s  
possess ion .  This  r a i s e s  a most d i f f i c u l t  ques t ion  
on which we r ece ived  many comments - "How i s  t h e  
f i n a n c i a l  v a l u e  o f  t h e  ' b e n e f i t '  der ived  by t h e  buyer 
from t h e  posses s ion  of goods t o  be  ca l cu la t ed?"  
The t h e o r e t i c a l  j u s t i f i c a t i o n  f o r  o rde r ing  t h e  s e l l e r  t o  
repay t h e  p r i c e  t o  t h e  buyer i s  t h a t  t h i s  r e s t o r e s  the  
buyer t o  h i s  p re -con t r ac t  p o s i t i o n .  In  f a i r n e s s  the re fo re  
t h e  buyer who g e t s  back t h e  p r i c e  ought t o  r e s t o r e  the  use  
t h a t  he has made of t h e  goods wh i l e  i n  h i s  posses s ion ,  bu t  
t h i s  i s  i n t a n g i b l e .  I f  he i s  t o  account f o r  t h e  bene f i t  
t h a t  he has  had from temporary possess ion  it must be by 
making "pecuniary r e s t i t u t i o n " ,  t h a t  i s  t o  s a y  b y  conver t ing  
t h e  b e n e f i t  i n t o  money and making a payment, o r ,  i f  the  
p r i c e  has a l r e a d y  been pa id ,  by allowing a deduc t ion  t o  be  
made from t h e  sum otherwise  r e t u r n a b l e .  But by  what formula 
i s  t h e  convers ion  of t h e  b e n e f i t  i n t o  money t o  b e  achieved? 

1 0 8  

73. The wrong done t o  t h e  buyer  who o b t a i n s  only 

temporary posses s ion  of t h e  goods he con t r ac t ed  t o  buy i s  
t h a t ,  a f t e r  a pe r iod  of temporary possess ion ,  t h e  goods have 
t o  be su r rende red  t o  the  t r u e  owner. To r i g h t  t h i s  wrong 
t h e  buyer needs goods t o  r e p l a c e  those  of which he has 
been deprived. I f  t h e  goods are of  a kind for which t h e r e  
i s ,  i n  t h e  S a l e  of Goods Act s e n s e ,  "an a v a i l a b l e  market", 109 

~~~~~ ~ - 

107 Twelf th  Report (1966) Cmnd. 2958, para .  36. 

108 (1969) Law Com. No. 2 4 ,  Scot .  Law Com. No. 1 2 ,  para. 

109 S a l e  o f  Goods Act 1893, ss. 50(3) and 5 1 ( 3 ) ;  and s e e  
W.L. Thompson Ltd. v. Robinson (Gunmakers) Ltd. [1955] 
Ch. 177;Char te r  v. S u l l i v a n  L1957J 2 Q.B. 1 1 7 .  

1 5  ( c ) .  
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i t  should  be p o s s i b l e  t o  determine how much it would c o s t  
t h e  buyer t o  o b t a i n  a s u i t a b l e  replacement f o r  t h e  goods 
su r rende red  o r  r e j e c t e d .  I f , a t  t h e  t ime of  s u r r e n d e r  o r  
r e j e c t i o n  of t h e  o r i g i n a l  goods, t h e  c o s t  of a s u i t a b l e  
replacement exceeds t h e  o r i g i n a l  c o n t r a c t  p r i c e  t h e r e  i s  no 
n e t  b e n e f i t  t o  t h e  buyer i n  having had  only  temporary 
posses s ion  of t h e  o r i g i n a l .  I f ,  however, a s u i t a b l e  
replacement may be ob ta ined  f o r  l e s s  t h a n  the  o r i g i n a l  
c o n t r a c t  p r i c e  t h e  d i f f e r e n c e  might b e  thought t o  
r e p r e s e n t  t h e  b e n e f i t .  This would be  a compara t ive ly  
s imple  way of dec id ing  how much t h e  s e l l e r  should b e  allowed 
t o  keep''' when t h e  buyer seeks t o  r ecove r  the  p r i c e .  
I f  it were a p p l i e d  i n  But te rwor th ' s  case,'" t h e  s e l l e r s  
would be r equ i r ed  t o  r e t u r n  about 5800,  t h i s  be ing  t h e  
c o s t  of a 
cond i t ion ,  and a l lowed t o  keep t h e  d i f f e r e n c e  between t h i s  
sum and t h e  c o n t r a c t  p r i c e  o f  51,275, as r e p r e s e n t i n g  
t h e  va lue  t o  M r .  But te rwor th  of t h e  temporary p o s s e s s i o n  
o f  t h e  o r i g i n a l  c a r .  

replacement c a r  of t h e  same age,make and 

74. This  approach would, we t h i n k ,  work  s a t i s f a c t o r i l y  
where t h e  o r i g i n a l  c o n t r a c t  p r i c e  was i t s e l f  a f a i r  p r i c e  
i n  accordance w i t h  t h e  p r e v a i l i n g  l e v e l  o f  va lues .  I t  i s  
f o r  cons ide ra t ion  whether it would be appropr i a t e  where 
t h e  buyer had agreed  t o  pay more f o r  t h e  goods t h a n  they  
were worth a t  t h e  t ime of c o n t r a c t ,  as may indeed have  been 
t h e  p o s i t i o n  i n  Bu t t e rwor th ' s  case .  The approach we have 
sugges ted  would d imin i sh  t h e  d i s t i n c t i o n s  between t h e  

110 Sub jec t  t o  t h e  s a t i s f a c t i o n  o f  t h e  t r u e  owner's 

111 119541 1 W.L.R. 1286. See p a r a .  7 ,  above. 

1 1 2  M r .  But te rwor th  bought t h e  car f o r  €1,275 b u t  e a r l i e r  

claim, para .  70, above. 

i n  t h e  month o f  purchase it had  been s o l d  and r e s o l d  
on t h r e e  occas ions  f o r  €1,000, ii1,015 and €1,030. 
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r e s t i t u t i o n  c l a im and a damages claim s ince  t h e  e f f e c t  would 
n o t  be t o  p u t  t h e  p a r t i e s  i n t o  t h e i r  p r e - c o n t r a c t  p o s i t i o n  
but  would r a t h e r  tend  t o  put  t h e  buyer i n t o  a p o s i t i o n  
c l o s e r  t o  t h a t  i n  which he would have been had  t h e  con t r ac t  
been performed - though wi thou t  compensation f o r  o ther  l o s s .  
This  may be  t o  t h e  d isadvantage  o f  a buyer who h a s  pa id  an 
excess ive  p r i c e .  The p resen t  r u l e  pe rmi t t i ng  him t o  recover  
h i s  p r i c e  i n  f u l l  enables him t o  escape h i s  bad  bargain.  
I f  he has t o  g ive  c r e d i t  f o r  t h e  b e n e f i t  o f  temporary 
possess ion  t h e  r e s u l t  of bas ing  t h e  value of the  bene f i t  
on t h e  c o s t  o f  ob ta in ing  a replacement might b e  t o  i nc rease  
t h e  "value" o f  h i s  b e n e f i t  by t h e  whole of t h e  "bad bargain" 
element i n  t h e  o r i g i n a l  c o n t r a c t  p r i c e .  

113 

75. A numerical  example may h e l p  t o  make t h i s  c l e a r ,  
and t o  sugges t  a mod i f i ca t ion  o f  t h e  approach o u t l i n e d  i n  
paragraph 73. Suppose t h a t  t h e  buyer wishes t o  buy a 
second-hand c a r .  The p r e v a i l i n g  p r i c e  would b e  €1,000, 
bu t  he unwisely c o n t r a c t s  a t  a p r i c e  of 21,500. He has 
possess ion  of t h e  c a r  f o r  t h r e e  months, bu t  t h e n  has t o  
r e s t o r e  i t  t o  i t s  t r u e  owner. I n  t h e  p r e s e n t  s t a t e  of t h e  
law he i s  e n t i t l e d  t o  t h e  r e t u r n  o f  h i s  €1,500 i n  f u l l .  
I f  t h e  va lue  o f  t h e  b e n e f i t  i s  t o  be s e t  a g a i n s t  the  f1,500, 
t h e  approach o u t l i n e d  i n  paragraph  73 would s u g g e s t  t h a t  
t h e  value of t h e  b e n e f i t  shou ld  be  deduced from t h e  f a c t  
t h a t  he can  now ob ta in  an i d e n t i c a l  ca r  f o r ,  s a y ,  €950. 
However, i t  would seem u n j u s t  simply t o  deduct  t h e  €950 
from t h e  o r i g i n a l  c o n t r a c t  p r i c e  o f  €1,500 and t o  say  t h a t  
t h e  b e n e f i t  t o  t h e  buyer shou ld  b e  valued a t  2550. 
A f a i r e r  s o l u t i o n  might, i n  t h i s  case ,  be t o  c a l c u i a t e  t h e  
b e n e f i t  by r e f e r e n c e  no t  t o  t h e  o r i g i n a l  c o n t r a c t  p r i c e  b u t  

113 See pa ra .  5 4 ,  above. 
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t o  t h e  market p r i c e  o f  t h e  goods i n  ques t ion  a t  t h e  t ime 
o f  t h e  time of t h e  o r i g i n a l  purchase,  and t o  va lue  t h e  
b e n e f i t  a t  t h e  amount by which t h e  market p r i c e  f e l l  
du r ing  t h e  pe r iod  o f  t h e  buyer 's  posses s ion .  Thus, i n  t he  
example j u s t  g iven ,  t h e  p a r t y  i n  b reach  would be e n t i t l e d  
t o  set  a sum of €50  a g a i n s t  t h e  p r i c e  of €1,500 and t h e  
buyer would be e n t i t l e d  t o  the  r e t u r n  of the  ba l ance ,  
€1 , 450. 

76. 
o f  v a l u a t i o n  j u s t  proposed works t o  h i s  advantage. However 
i t  would work t o  h i s  disadvantage i f  he  had made a good 
barga in .  For  example, i f  he bought  t h e  o r i g i n a l  car f o r  
5900 r a t h e r  t han  51,500 - t h e  p r e v a i l i n g  p r i c e  f o r  cars 
o f  such  an age,make and cond i t ion  be ing  21,000 - and over the  
p e r i o d  t h a t  i t  w a s  i n  h i s  posses s ion ,  s ay  one y e a r ,  t h e  
va lue  o f  such c a r s  f e l l  t o  2800, it would seem u n f a i r  f o r  
t h e  buyer t o  have t o  a l low the  s e l l e r  5200 f o r  t h e  b e n e f i t  
o f  temporary possess ion .  
€700 which would n o t  be  s u f f i c i e n t  t o  buy him a replacement.  
He would no doubt be  awarded a h i g h e r  sum i f  he c la imed 
damages i n s t e a d  b u t  he  may have sound p r a c t i c a l  r easons  f o r  
p r e f e r r i n g  t o  c l a im t h e  r e t u r n  o f  h i s  money. '14 
would be f a i r e r  t o  adopt t he  method o f  va lua t ion  f i rs t  
proposed, t ak ing  t h e  va lue  of t h e  b e n e f i t  as t h e  d i f f e r e n c e  
between the  c o s t  o f  a replacement and t h e  o r i g i n a l  con t r ac t  
p r i c e ,  €100. As n e i t h e r  method o f  va lua t ion  works 
s a t i s f a c t o r i l y  i n  a l l  cases  t h e  i n t e r e s t s  of j u s t i c e  would 
seem t o  r e q u i r e  t h a t  t h e  two methods of va lua t ion  should  
b e  combined. Accordingly we make t h e  p rov i s iona l  
recommendation t h a t  t h e  value of t h e  b e n e f i t  of temporary 

Where t h e  buyer has made a bad barga in  t h e  method 

This would l eave  t h e  buyer  with only 

Here it 

1 1 4  See para .  66, above. 
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possess ion  shou ld  be e i t h e r  t h e  d i f f e rence  between the  
o r i g i n a l  c o n t r a c t  p r i c e  and t h e  p r i c e  of a s u i t a b l e  
replacement115 t h e  amount by which t h e  market value 
o f  t h e  goods i n  ques t ion  has f a l l e n  during t h e  pe r iod  of 
t h e  buyer ' s  possession, '16 whichever may be t h e  l e s s .  

77. Our p rov i s iona l  conc lus ion  i s  t h a t  t h e  formula 
j u s t  o u t l i n e d  would provide a s a t i s f a c t o r y  way o f  valuing 
t h e  b e n e f i t  ob ta ined  by t h e  buyer  from t h e  temporary 
posses s ion  o f  goods which t h e  s e l l e r  had no r i g h t  t o  s e l l .  
However, i t  w i l l  be remembered t h a t  i t  can o n l y  work where 
t h e  goods a r e  of a kind f o r  which s u i t a b l e  replacements 
can be obta ined .  This s t i l l  l e a v e s  the  problem of valuing 
t h e  b e n e f i t  de r ived  from t h e  temporary p o s s e s s i o n  o f  goods 
t h a t  a r e  unique o r  no t  r easonab ly  r ep laceab le .  Take, f o r  
example, t h e  c a s e  of t he  buyer who purchases a n  o r i g i n a l  
p a i n t i n g  f o r  f1 ,000  and d i s c o v e r s ,  a year  l a t e r ,  t h a t  the  
s e l l e r  had no t i t l e  t o  i t:  t h e  p a i n t i n g  i s  recovered  by 
t h e  t r u e  owner and t h e  buyer claims the  r e t u r n  o f  t he  21,000. 
He has ,  no doubt ,  der ived  some p l e a s u r e  from looking  a t  
t h e  p a i n t i n g  w h i l s t  i t  was i n  h i s  possess ion  and showing 
i t  t o  h i s  f r i e n d s  bu t  i s  t h i s  a b e n e f i t  f o r  which  he should 
be r equ i r ed  t o  pay? Our p r o v i s i o n a l  opinion i s  t h a t  i n  
such  a case  t h e  buyer has n o t  been enr iched  by t h e  
temporary posses s ion  of t h e  goods i n  a way t h a t  i s  
measurable i n  cash  terms. We accord ingly  make t h e  
p r o v i s i o n a l  recommendation t h a t  where the  goods a r e  
i r r e p l a c e a b l e  t h e  buyer shou ld  b e  e n t i t l e d  t o  t h e  r e tu rn  
o f  t he  purchase  p r i c e  wi thout  deduction. Comments a r e  
i n v i t e d .  

115 Para.  73, above. 

116 Para.  75, above. 
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Summary 

78. Our p r o v i s i o n a l  conclus ion  i s  t h a t  once t h e  buyer 
i s  no longer  a t  r i s k  of being sued by t h e  t r u e  owner he 
should  be r equ i r ed  t o  account t o  t h e  s e l l e r  f o r  t h e  b e n e f i t  
con fe r r ed  i n  t h e  form of temporary possess ion  i f  h e  e l e c t s  
t o  c la im t h e  repayment of t he  p r i c e .  However, t h e  temporary 
posses s ion  should  b e  regarded as  hav ing  no value u n l e s s  
t h e  buyer can reasonably  be expec ted  t o  ob ta in  a replacement 
o f  t h e  goods d e l i v e r e d  a t  l e s s  t h a n  t h e  o r i g i n a l  c o n t r a c t  
p r i c e .  I f  so ,  t h e  sum due t o  t h e  s e l l e r  i n  r e s p e c t  o f  t he  
b e n e f i t  should be t h e  d i f f e r e n c e  between the  o r i g i n a l  
c o n t r a c t  p r i c e  and t h e  p r i c e  o f  t h e  replacement o r  t h e  
amount by which t h e  market va lue  o f  t h e  goods i n  q u e s t i o n  
has  f a l l e n  over t h e  pe r iod  of temporary possess ion ,  
whichever may be t h e  l e s s .  I n  most ca ses  the  q u e s t i o n  
w i l l  be  whether t h e  s e l l e r  should be  allowed t o  r e t a i n  
something ou t  o f  t h e  purchase p r i c e ,  and it i s  our  
p r o v i s i o n a l  view t h a t  t h e  s e l l e r  shou ld  have t h e  same 
r i g h t  whether t h e  buyer  seeks t o  r ecove r  the p r i c e  as 
a l i q u i d a t e d  sum, as i n  But te rwor th ' s  case , ' l7  o r  as 

118  p a r t  o f  a claim f o r  damages, a s  i n  Warman's case.  
Where t h e  s e l l e r  has  n o t  been p a i d ,  however, o r  h a s  had 
t o  re fund  t h e  p r i c e  be fo re  s e t t l i n g  t h e  t r u e  owner 's  
c la im,  he should  have t h e  r i g h t  t o  c la im the  same sum 
i n  r e s p e c t  of t h e  b e n e f i t  con fe r r ed  as our  proposa l  
would e n t i t l e  him t o  r e t a i n  from t h e  money paid.  

~~ 

1 1 7  [1954] 1 W.L.R. 1 2 8 6 .  See p a r a .  7,  above. 

118 [ I9491  2 K.B. 576. See pa ra .  60, above. 
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PART V - PROVISIONAL RECOMMENDATIONS 

79. The p r o v i s i o n a l  recommendations t h a t  fo l low a re  
n o t  concluded views, bu t  a r e  in t ended  as  t h e  b a s i s  f o r  a 
d i scuss ion  o f  t h e  reform o f  t h e  law of c o n t r a c t .  We 
should welcome comment and c r i t i c i s m  on a l l  t h e  problems 
w i t h  which t h i s  paper i s  concerned bu t ,  i n  p a r t i c u l a r ,  
on t h e  p roposa l s  f o r  changes i n  t h e  law t h a t  are  s e t  
o u t  below. 

1. Pecuniary  r e s t i t u t i o n  f o r  b e n e f i t s  confer red :  a 
new remedy f o r  t h e  p a r t y  i n  breach 

(a )  Where t h e  p a r t y  i n  breach has ,  by  incomplete 
o r  de fec t ive  performance of a c o n t r a c t ,  
confer red  a v a l u a b l e  b e n e f i t  on t h e  o ther  
p a r t y  but  i s  unab le  t o  perform t h e  cont rac t  
completely,  e i t h e r  because f u r t h e r  
performance i s  no longer  p o s s i b l e  o r  because 
t h e  o t h e r  p a r t y  has  j u s t i f i a b l y  t r e a t e d  the  
c o n t r a c t  as a t  an end, the  p a r t y  i n  breach 
shou ld ,  s u b j e c t  t o  t h e  proposa ls  below, 
be  e n t i t l e d  t o  b e  p a i d  by t h e  o t h e r  par ty  
f o r  t h e  b e n e f i t  t h a t  he has c o n f e r r e d  
(paras .  9-25). 

(b) No remedy shou ld  b e  a v a i l a b l e  under  (a) where 
t h e  p a r t i e s  have agreed  t o  exc lude  it 
(pa ras .  23-24). 

(c )  The sum payable under (a) shou ld  b e  such sum 
as may be r easonab le  i n  a l l  t h e  circumstances,  
p a r t i c u l a r  r e g a r d  be ing  pa id  t o  

( i )  t h e  p r i c e  t h a t  would have been payable 
had t h e  c o n t r a c t  been performed 
completely,  and 
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( i i )  t h e  e x t e n t  t o  which t h e  c o n t r a c t  h a s  
i n  f a c t  been performed (paras .  26-32). 

(d) A b e n e f i t  con fe r r ed  on a non-cont rac t ing  
p a r t y  i n  p a r t  performance of t h e  c o n t r a c t  
should be  t r e a t e d  as  having  been confe r r ed  on  
t h e  o t h e r  c o n t r a c t i n g  p a r t y  i f  t h i s  would b e  
reasonable  i n  a l l  t h e  c i rcumstances  (pa ra .  33) .  

(e )  The sum payable  under (a) may be reduced o r ,  
a s  t h e  c a s e  may be ,  ex t ingu i shed ,  by t h e  
damages t o  which the  o t h e r  p a r t y  may be  
e n t i t l e d  i n  r e s p e c t  of t h e  b reach  o f  
c o n t r a c t  (paras .  34-35). 

( f )  The above proposa ls  shou ld  n o t  apply t o  
c o n t r a c t s  f o r  t h e  c a r r i a g e  o f  goods by sea 
which a r e  excluded from t h e  Law Reform ( F r u s t r a t e d  
Con t rac t s )  Act 1943 nor t o  c o n t r a c t s  f o r  t h e  
s a l e  of goods (paras.  36-38). 

(g) The c o u r t  shou ld  have a d i s c r e t i o n  t o  d i s a l l o w  
a claim under (a) where t h i s  would be a p p r o p r i a t e  
having r ega rd  t o  the  conduct o f  the  p a r t y  i n  
breach i n  a l l  t h e  c i rcumstances  of t h e  case 
(paras .  39-47). 

2 .  Claims f o r  t h e  recovery o f  money p a i d  

The fo l lowing  p roposa l s  should  apply  where t h e  p a r t y  
i n  breach  has  ' f a i l e d  s u b s t a n t i a l l y  t o  perform t h e  
c o n t r a c t  bu t  h a s  confer red  a v a l u a b l e  b e n e f i t  on t h e  
o t h e r  p a r t y  by incomplete o r  d e f e c t i v e  performance 
and has been p a i d  t h e  c o n t r a c t  p r i c e ,  or p a r t  o f  
it, by t h e  o t h e r  par ty : -  
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The p a r t y  who has made t h e  payment shou ld  be 
e n t i t l e d ,  a s  an a l t e r n a t i v e  t o  damages, t o  the  
r e s t i t u t i o n  of  t h e  money pa id  i n  e x c e s s  of the 
va lue  o f  t h e  b e n e f i t  confer red  (pa ras .  48-56). 

The remedy of r e s t i t u t i o n  should n o t  b e  
a v a i l a b l e  under (a) where the  p a r t i e s  have 
ag reed  t o  exclude it (para .  55). 

The b e n e f i t  con fe r r ed  by t h e  p a r t y  i n  breach 
shou ld  be  valued i n  accordance w i t h  proposa l  
l ( c )  and should t a k e  i n t o  account b e n e f i t s  
confe r r ed  on t h i r d  p a r t i e s  t o  t h e  e x t e n t  
p rov ided  by proposa l  l ( d )  (para. 55) .  

The above proposa ls  shou ld  not  apply  t o  
c o n t r a c t s  f o r  t h e  c a r r i a g e  of goods by  sea  
which a r e  excluded from t h e  Law Reform 
( F r u s t r a t e d  Con t rac t s )  Act 1943 n o r  t o  
c o n t r a c t s  f o r  t h e  s a l e  of goods (pa ra .  55). 

3. Pecuniary r e s t i t u t i o n  i n  r e s p e c t  of posses s ion  
wi thout  t i t l e :  Sa le  

Proposa ls  (a )  - (d ) ,  below, should apply  where 
a s e l l e r  h a s ,  i n  breach o f  c o n t r a c t ,  d e l i v e r e d  
and pu rpor t ed  t o  s e l l  goods which he has  no r i g h t  
t o  s e l l  and t h e  buyer h a s ,  under the  p r e s e n t  law, 
t h e  r i g h t  t o  have t h e  p r i c e ,  i f  pa id ,  r e tu rned : -  

(a) I f  he  has  confer red  a va luable  b e n e f i t  on the  
buyer by the  d e l i v e r y  o f  possess ion  o f  the  goods, 
t h e  s e l l e r  should b e  e n t i t l e d  t o  b e  p a i d  
( o r  a s  t h e  case  may, t o  r e t a i n )  t h e  va lue  o f  
t h e  b e n e f i t  s o  c o n f e r r e d  (para. 57-67). 
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(b) The seller should be regarded as having 
conferred a valuable benefit on the buyer for 
the purposes of (a) where - but only where - 
a suitable replacement f o r  the goods delivered 
may reasonably be obtained by the buyer at 
less than the original contract price, in 
which event the value of the benefit should 
be the difference between the original 
contract price and the price o f  the 
replacement the amount by which the market 
price of the goods in question has fallen 
during the period of the buyer's possession, 
whichever may be the less (paras. 72-77). 

(c) The seller's entitlement under (a) should 
be conditional upon the satisfaction of  the 
true owner's claims against the buyer 
(paras. 6 8 - 7 0 ) .  

(d) Proposal (a) should not apply where the 
seller has sold stolen goods knowing o r  
believing them to be stolen (para. 71). 

Where the relevant transaction is one o f  hire-purchase 

(e) Proposals (a) to (d) above should apply, 
with the necessary amendments, to the situation 
in which the relevant agreement is not one of 
sale but of hire-purchase (para. 64). 
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APPENDIX A 

THE LAW REFORM (FRUSTRATED CONTRACTS) ACT 1 9 4 3  

1. Adjustment of r i g h t s  and l i a b i l i t i e s  of p a r t i e s  t o  f r u s t r a t i  
c o n t r a c t s  

(1) Where a c o n t r a c t  governed by Eng l i sh  law has become 
impossible of performance o r  been otherwise f r u s t r a t e d ,  and t h e  
p a r t i e s  t h e r e t o  have f o r  t h a t  reason  been d ischarged  from t h e  
f u r t h e r  performance of t h e  c o n t r a c t ,  t he  fo l lowing  p r o v i s i o n s  o 
t h i s  s e c t i o n  s h a l l ,  sub jec t  t o  t h e  p rov i s ions  o f  s ec t ion  two o f  
t h i s  Act,  have e f f e c t  i n  r e l a t i o n  the re to .  

( 2 )  A l l  sums pa id  o r  payab le  t o  any p a r t y  in  pursuance o f  
t h e  c o n t r a c t  be fo re  the  time when t h e  p a r t i e s  were s o  discharge1 
( i n  t h i s  Act r e f e r r e d  t o  a s  " t h e  time of d i scharge")  s h a l l ,  i n  
t h e  case of sums s o  pa id ,  be recoverable  from him as  money r e c e  
by him f o r  t h e  u s e  of t h e  p a r t y  by whom t h e  sums were p a i d ,  and 
i n  t h e  case  of sums s o  payab le ,  cease t o  be s o  payable: 

Provided t h a t ,  i f  t h e  p a r t y  t o  whom t h e  sums were so  
pa id  o r  payable  incu r red  expenses before  t h e  t ime of d i s c h a r g e  
o r  f o r  t h e  purpose o f ,  t h e  performance of t h e  con t r ac t ,  t h e  cou 
may, i f  i t  cons ide r s  it j u s t  t o  do s o  having regard  t o  a l l  t h e  
circumstances of  t he  case ,  a l l o w  him t o  r e t a i n  o r ,  as  t h e  c a s e  
may be ,  r ecove r  t h e  whole o r  any p a r t  of t h e  sums s o  pa id  o r  
payable,  n o t  be ing  an amount i n  excess of t h e  expenses so  i n c u r  

(3)  Where any p a r t y  t o  t h e  con t r ac t  h a s ,  by reason of 
anything done by any o the r  p a r t y  t h e r e t o  i n ,  o r  f o r  the pu rpose  
o f ,  t he  performance of t h e  c o n t r a c t ,  ob ta ined  a valuable b e n e f i  
(o the r  t han  a payment of money t o  which t h e  l a s t  foregoing 
subsec t ion  a p p l i e s )  before  t h e  t ime of d i s c h a r g e ,  there  s h a l l  
be r ecove rab le  from him by t h e  s a i d  o the r  p a r t y  such sum ( i f  
any) ,  n o t  exceeding the  v a l u e  o f  t h e  s a i d  b e n e f i t  t o  the  p a r t y  
ob ta in ing  i t ,  a s  t h e  cour t  c o n s i d e r s  j u s t ,  hav ing  regard t o  a l l  
t h e  c i rcumstances  of t he  c a s e  and ,  i n  p a r t i c u l a r , -  

(a )  t h e  amount o f  any expenses incu r red  before  t h e  
t ime of d i s c h a r g e  by the  b e n e f i t e d  pa r ty  i n ,  
o r  f o r  t h e  purpose  o f ,  t h e  performance of t h e  
c o n t r a c t ,  i n c l u d i n g  any sums p a i d  o r  payable  
by him t o  any o t h e r  pa r ty  i n  pursuance o f  t h e  
c o n t r a c t  and r e t a i n e d  o r  r ecove rab le  by t h a t  
p a r t y  under t h e  l a s t  fo rego ing  subsec t ion ,  and  

(b) t h e  e f f e c t ,  i n  r e l a t i o n  t o  t h e  s a i d  b e n e f i t ,  o f  
t h e  c i rcumstances  giving r i s e  t o  the  f r u s t r a t i o  
of t he  c o n t r a c t .  
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( 4 )  In e s t i m a t i n g ,  f o r  t h e  pu rposes  of t h e  foregoing  
p r o v i s i o n s  of t h i s  s e c t i o n ,  t he  amount of any expenses incurred 
by any p a r t y  t o  t h e  c o n t r a c t ,  t h e  c o u r t  may, wi thout  pre judice  
t o  t h e  g e n e r a l i t y  of t h e  s a i d  p r o v i s i o n s ,  include s u c h  sum as 
appears  t o  be reasonable  i n  r e s p e c t  of overhead expenses and 
i n  r e s p e c t  of any work o r  s e r v i c e s  performed p e r s o n a l l y  by the 
s a i d  p a r t y .  

( 5 )  In cons ide r ing  whether any sum ought t o  be recovered 
o r  r e t a i n e d  under t h e  foregoing  p r o v i s i o n s  of t h i s  s e c t i o n  by 
any p a r t y  t o  t h e  c o n t r a c t ,  t he  c o u r t  s h a l l  not t a k e  i n t o  account 
any sums which have, by reason of t h e  c i rcumstances  g iv ing  r i s e  
t o  t h e  f r u s t r a t i o n  of t h e  c o n t r a c t ,  become payable t o  t h a t  pa r ty  
under any c o n t r a c t  of insurance  u n l e s s  t h e r e  was an ob l iga t ion  
t o  i n s u r e  imposed by an express te rm of t h e  f r u s t r a t e d  cont rac t  
or by o r  under any enactment. 

c o n t r a c t  i n  c o n s i d e r a t i o n  o f  t h e  c o n f e r r i n g  o f  a b e n e f i t  by any 
o t h e r  p a r t y  t o  t h e  c o n t r a c t  upon any o t h e r  person, whether a 
p a r t y  t o  the  c o n t r a c t  o s  n o t ,  t h e  c o u r t  may, i f  i n  a l l  t he  
c i rcumstances  of t h e  case  it  cons ide r s  i t  j u s t  t o  do s o ,  t r e a t  
f o r  t h e  purposes of subsec t ion  ( 3 )  of t h i s  s e c t i o n  any bene f i t  
s o  confe r r ed  a s  a b e n e f i t  ob ta ined  by t h e  person who has  assumed 
t h e  o b l i g a t i o n s  a s a f o r e s a i d .  

( 6 )  Where any person  has assumed o b l i g a t i o n s  under the 

2 .  Prov i s ion  a s  t o  a p p l i c a t i o n  o f  t h i s  Act 

(1) This A c t  s h a l l  apply t o  c o n t r a c t s ,  whether  made before  
o r  a f t e r  t h e  commencement of t h i s  A c t ,  a s  r e spec t s  which the  t i m e  
of d i scharge  i s  on o r  a f t e r  t he  f i r s t  day of J u l y ,  n ine t een  
hundred and f o r t y - t h r e e ,  bu t  n o t  t o  c o n t r a c t s  a s  r e s p e c t s  which 
t h e  t ime o f  d i scha rge  i s  before  t h e  s a i d  da te .  

( 2 )  This  Act s h a l l  apply t o  c o n t r a c t s  t o  which the  Crown 
i s  a p a r t y  i n  l i k e  manner a s  t o  c o n t r a c t s  between s u b j e c t s .  

(3) Where any c o n t r a c t  t o  which t h i s  Act a p p l i e s  conta ins  
any p rov i s ion  which, upon the  t r u e  cons t ruc t ion  o f  t h e  con t r ac t ,  
i s  in tended  t o  have e f f e c t  i n  t h e  e v e n t  of c i rcumstances  a r i s i n g  
which ope ra t e ,  o r  would but  f o r  t h e  s a i d  p rov i s ion  o p e r a t e ,  t o  
f r u s t r a t e  t he  c o n t r a c t ,  o r  i s  in t ended  t o  have e f f e c t  whether , 
such circumstances a r i s e  o r  n o t ,  t h e  cour t  s h a l l  g i v e  e f f e c t  t o  
t h e  s a i d  p rov i s ion  and s h a l l  only g i v e  e f f e c t  t o  t h e  foregoing 
s e c t i o n  of t h i s  Act t o  such e x t e n t ,  i f  any, a s  appea r s  t o  the 
c o u r t  t o  be c o n s i s t e n t  w i th  t h e  s a i d  provis ion .  

( 4 )  Where i t  appears  t o  t h e  c o u r t  t h a t  a p a r t  of any 
c o n t r a c t  t o  which t h i s  Act a p p l i e s  can  proper ly  be  severed  from 
t h e  remainder of t h e  c o n t r a c t ,  be ing  a p a r t  wholly performed 
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befo re  t h e  t ime of d i scha rge ,  o r  s o  performed except f o r  t h e  
payment i n  r e s p e c t  of t h a t  p a r t  of the  c o n t r a c t  of sums which 
a r e  o r  can be a s c e r t a i n e d  unde r  t h e  c o n t r a c t ,  t h e  cour t  s h a l l  
t r e a t  t h a t  p a r t  o f  t he  c o n t r a c t  a s  i f  it were a separa te  
c o n t r a c t  and had no t  been f r u s t r a t e d  and s h a l l  t r e a t  the  f o r e g o  
s e c t i o n  of t h i s  Act as  on ly  a p p l i c a b l e  t o  t h e  remainder o f  t h a t  
c o n t r a c t .  

(5 )  This  Act s h a l l  n o t  apply- 

(a) t o  any c h a r t e r p a r t y ,  except  a time c h a r t e r p a r t :  
o r  a c h a r t e r p a r t y  by way o f  demise, o r  t o  any  
c o n t r a c t  ( o t h e r  than  a c h a r t e r p a r t y )  f o r  t h e  
c a r r i a g e  o f  goods by sea ;  o r  

by subsec t ion  (5) of t h e  fo rego ing  s e c t i o n ;  
o r  

Sa le  of Goods Act,  1893 (which avoids c o n t r a c t :  
f o r  t he  s a l e  o f  s p e c i f i c  goods which p e r i s h  
before  t h e  r i s k  has passed t o  t h e  buyer) app l i c  
o r  t o  any o t h e r  c o n t r a c t  f o r  t h e  s a l e ,  o r  f o r  
t he  s a l e  and d e l i v e r y ,  of s p e c i f i c  goods, whert 
t h e  c o n t r a c t  i s  f r u s t r a t e d  by reason of t h e  f a (  
t h a t  t h e  goods have pe r i shed .  

(b) t o  any c o n t r a c t  o f  i n su rance ,  save as  i s  provi r  

(c) t o  any c o n t r a c t  t o  which s e c t i o n  seven o f  t he  

3. Shor t  t i t l e  and i n t e r p r e t a t i o n  

(1) Th i s  Act may be c i t e d  as  the  Law Reform ( F r u s t r a t e d  

[Z) I n  t h i s  Act t h e  expres s ion  "cour t"  means, i n  r e l a t i o i  

Cont rac ts )  Act ,  1943. 

t o  any m a t t e r ,  t h e  cour t  o r  a r b r i t r a t o r  by o r  before  whom t h e  
ma t t e r  f a l l s  t o  be determined. 
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APPENDIX B 

S e c t i o n  3 5 7  o f  t h e  American Restatement of the  Law o f  Contracts 

RESTITUTION IN FAVOUR OF A PLAINTIFF WHO I S  HIMSELF I N  DEFAULT 

(1) Where t h e  defendant f a i l s  o r  r e fuses  t o  perform h i s  
c o n t r a c t  and i s  j u s t i f i e d  t h e r e i n  by t h e  p l a i n t i f f ' s  own breach - of duty  o r  non-performance of a c o n d i t i o n ,  but t h e  p l a i n t i f f  
has  rendered  a p a r t  performance under t h e  c o n t r a c t  t h a t  is a 
n e t  b e n e f i t  t o  t h e  defendant ,  t h e  p l a i n t i f f  can g e t  judgment, 
except  a s  s t a t e d  i n  Sub-sec t ion(Z) ,  f o r  t h e  amount o f  such 
b e n e f i t  i n  excess of t h e  harm t h a t  he has  caused t o  t h e  defendant 
by h i s  own breach ,  i n  no case  exceeding a r a t a b l e  p ropor t ion  of 
t h e  agreed compensation, i f  

(a) t h e  p l a i n t i f f ' s  b reach  o r  non-performance i s  n o t  

(b) t h e  defendant,  w i t h  knowledge t h a t  t h e  p l a i n t i f f ' s  
w i l f u l  and d e l i b e r a t e ;  o r  

b reach  of duty o r  non-performance o f  condition 
has  occurred o r  w i l l  t h e r e a f t e r  o c c u r ,  assents  
t o  t h e  r e n d i t i o n  o f  t h e  p a r t  performance, o r  
a c c e p t s  t h e  b e n e f i t  o f  i t ,  o r  r e t a i n s  property 
r ece ived  although i t s  r e t u r n  i n  s p e c i e  i s  s t i l l  
n o t  unreasonably d i f f i c u l t  o r  i n j u r i o u s .  

(2) The p l a i n t i f f  has no r i g h t  t o  compensation f o r  h i s  
p a r t  performance i f  i t  i s  merely a payment of e a r n e s t  money, o r  
i f  t h e  c o n t r a c t  p rov ides  t h a t  it may be  r e t a i n e d  and i t  is not 
s o  g r e a t l y  i n  excess  of t he  de fendan t ' s  harm t h a t  t h e  provis ion  
i s  r e j e c t e d  a s  imposing a pena l ty .  

p l a i n t i f f ' s  p a r t  performance i s  t h e  amount by which he  has been 
en r i ched  as  a r e s u l t  of such performance un le s s  t h e  f a c t s  a re  
those  s t a t e d  i n  Sub-sec t ion  ( l b ) ,  i n  which case it is  the  p r i c e  
f i x e d  by t h e  c o n t r a c t  f o r  such p a r t  performance, o r ,  i f  no p r i c e  
i s  s o  f i x e d ,  a r a t a b l e  p ropor t ion  o f  t h e  t o t a l  c o n t r a c t  p r ice .  

(3) The measure of t he  d e f e n d a n t ' s  b e n e f i t  from the 
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