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PART I 

THE L A W  COMMISSION 

INTEREST 

INTRODUCTION 

T e r m s  of reference 

1. On 2 1  November 1974  t h e  Lord Chancellor requested 
t h e  Law Commission 1 

"To consider t h e  law and p r a c t i c e  r e l a t i n g  t o  
i n t e r e s t  on debt (where i n t e r e s t  has not  been 
provided f o r  by contract)  and on damages, and 
t o  make recommendations. " 

The present  working paper i s  being published as  a b a s i s  for  
consul ta t ion on t h e  reform of t h i s  branch of t h e  l a w .  It 

should be noted t h a t  t h e  terms of reference do n o t  cover 
t ransac t ions  i n  which a r i g h t  t o  i n t e r e s t  is provided for  
by cont rac t ,  f o r  example, moneylending o r  hire-purchase 
agreements: t h e r e  w i l l  therefore  be no discussion i n  t h i s  
working paper of t h e  law r e l a t i n g  t o  such t ransac t ions .  
Nor w i l l  there  be any discussion of i n t e r e s t  on judgment 
debts ,  which w e r e  n o t  intended t o  be covered by our  terms 
of reference.  

H i s t o r i c a l  background 

2 

2.  From t h e  earliest t i m e s  usury was outlawed 
by Church and Sta te :  claims f o r  i n t e r e s t  were therefore  
not  made i n  t h e  courts .  However; wi th  t h e  rise of 

1 Law Cormnissions Act 1965,  s . 3 ( 1 )  (e) .  
2 On t h i s  t o p i c  see t h e  Report of t h e  Payne Committee on 

t h e  Enforcement of Judgment Debts ( 1 9 6 9 ) ,  Cmnd. 3909, 
paras.  1155-1171. 
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i n t e r n a t i o n a l  commerce came a change of a t t i t u d e .  

ventures had t o  be financed and it seemed reasonable t h a t  a 
person who p u t  h i s  c a p i t a l  a t  r i s k  should be e n t i t l e d  t o  a 
r e tu rn  on h i s  money. Usury w a s  t he re fo re  defined more 
narrowly so as not  t o  d e t e r  t h e  provision of r i sk -cap i t a l .  
The p r a c t i c e s  of bankers and in su re r s  w e r e  no longer 
automatically s t igmatised as usurious and money-lending 
i t s e l f  ceased t o  be regarded as s i n f u l  provided t h a t  t h e  
r a t e  of i n t e r e s t  charged w a s  r e l a t e d  t o  t h e  commercial 
r i s k  involved. In  the  16 th  century,  t o  accommodate 
t h e  p r a c t i c e s  of merchants and t o  discourage the r ich f r o m  
invest ing abroad, s t a t u t e s 3  permitted t h e  charging of 
i n t e r e s t  on loans o r  debts  provided t h a t  t h e  r a t e  did n o t  
exceed 10 p e r  cent.per annum. Subsequent l e g i s l a t i o n  v a r i e d  
t h e  r a t e  from t i m e  t o  t i m e  and from place t o  place i n  
England. A t  the s t a r t  of t h e  17th century,  i n  h i s  Essay on 
Usury, Bacon wrote:- 

Trading 

“Two things a r e  t o  be reconciled: t he  one t h a t  
t h e  tooth of u s u r i e  be grinded, t h a t  it b i t e  n o t  
t oo  much; t h e  o t h e r  t h a t  t h e r e  be l e f t  open a 
meanes t o  i n v i t e  moneyed men t o  l e n d  t o  the 
merchants f o r  t h e  continuing and quickening of  
t r a d e .  ‘I 

3. During the 18th and 19th cen tu r i e s  t h e  p r a c t i c e s  
of merchants w e r e  gradual ly  absorbed i n t o  t h e  common law of 
England. Where the payment of i n t e r e s t  a t  a lawful r a t e  was 
expressly provided f o r  by c o n t r a c t  it was recoverable a s  a 
debt,  bu t  t h e  courts  went f u r t h e r :  they upheld claims f o r  
i n t e r e s t  even where it had n o t  been provided f o r  expressly.  
I n  1780 Lord Mansfield C . J .  sa id:-  4 

~ 

3 1545, 37.H.8, c.9; 1571, 1 3  E l i z . 1 ,  c.8. 
4 Eddowes v. Hopkins (1780) 1 Dougl. 376; 99 E.R. 242. 
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"Though by the common l a w ,  book-debts do n o t  
of course ca r ry  i n t e r e s t ,  it may be payable 
i n  consequence of t he  usage of p a r t i c u l a r  
branches of  trade: o r  of  a s p e c i a l  agreement; 
o r ,  i n  cases  of long delay under vexatious 
and oppressive circumstances, i f  a j u ry  i n  
t h e i r  d i s c r e t i o n  s h a l l  t h i n k  f i t  t o  allow it." 

4.  Some yea r s  l a t e r  Lord Ellenborough C . J .  took a less 
f l e x i b l e  a t t i t u d e .  H e  s a i d ,  of t h e  r i g h t  t o  i n t e r e s t  on 
unpaid debts : - 6 

"My g r e a t  ob jec t  i s ,  t o  have a fixed r u l e ,  and 
t o  exclude d i sc re t ion .  " 

The g i s t  of h i s  " f ixed  ru l e"  was t h a t  i n t e r e s t  should only be 
due i f  the  p a r t i e s  had provided f o r  it expressly o r  i f  it 
could be implied from the  custom of  the t r ade  o r  from the 
na tu re  of t h e  t r ansac t ion .  

5. In  1826 t h e  pendulum swung back i n  favour o f  the 
broader approach t o  i n t e r e s t .  I n  Arnot t  v. Redfern, 
B e s t  C . J .  said:-  7 

"Our l a w  would no t  do what it professes t o  do, 
namely, provide a remedy f o r  every a c t  o f  
i n j u s t i c e ,  i f  it did not  allow damages t o  b e  
given f o r  i n t e r e s t  where a c r e d i t o r  has been 
kept  o u t  of  h i s  debt (he using a l l  proper 
means t o  recover it) by h i s  debtor." 

But t h e  r i g h t  t o  damages f o r  the withholding of a d e b t  never 
became es t ab l i shed  as p a r t  of t he  common law. I n  1829, i n  
Page v. NewmanI8 t h e  Court of King's Bench decided n o t  t o  

5 That is t o  say "as  a matter of course".  
6 D e  Havilland v. Bowerbank (1807) 1 Camp. 50,51; 

170  E.R. 872, 873. 
7 (1826) 3 Bing. 353, 360; 130 E.R. 549, 552. 
8 (1829) 9 B. & C. 378; 109 E.R. 1 4 0 .  
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follow Arnot t  v. Redfern' b u t  t o  r e i n s t a t e  Lord Ellenborough' 
"f ixed r u l e "  t h a t  i n t e r e s t  should only be  awarded where t h e  
con t r ac t  provided f o r  it e i t h e r  expressly o r  by implicat ion.  

6 .  Although the  j u r i s d i c t i o n  t o  award interest  as 
damages f o r  t he  withholding of a debt w a s  t h u s  r e j ec t ed  by 
the  cour t s  of  common law, awards o f  i n t e r e s t  were s t i l l  being 
made i n  t h e  High Court of Admiralty and i n  t h e  courts of  
equ i t ab le  j u r i s d i c t i o n .  I n  Admiralty t h  e p r a c t i c e  was 
growing up of awarding i n t e r e s t  on damages where the 
complainant ship-owner had l o s t  the use o f  h i s  money between 
the  s ink ing  of h i s  sh ip  and the judgment of t h e  court. 
The r i g h t  t o  i n t e r e s t  on damages i n  Admiralty cases has 
subs i s t ed  down t o  the p r e s e n t  day. I n  t h e  courts  of e q u i t y  
i n t e r e s t  w a s  frequently awarded where money had been' withheld 
o r  misapplied by an executor  o r  a t r u s t e e  o r  anyone else i n  a 
f iduc ia ry  pos i t i on  o r  where equi table  remedies] such a s  
s p e c i f i c  performance o r  r e s c i s s i o n ,  w e r e  granted. The 
equ i t ab le  j u r i s d i c t i o n  s t i l l  e x i s t s  today although now 
regulated i n  some re spec t s  by s t a t u t e  and by ru l e s  of 
court .  

10 

7. I n  1833 the C i v i l  Procedure A c t ,  sometimes c a l l e d  
"Lord Tenterden's Act"] w a s  passed. It  sought  t o  mi t iga t e  
the  harshness of the common l a w  ru l e  by allowing the c o u r t  a 
d i s c r e t i o n  t o  award i n t e r e s t  on debts o r  damages i n  c e r t a i n  
cases.  
awarded i n  r e spec t  of anunpa id  debt where t h e r e  was a 
wr i t t en  instrument which s t i p u l a t e d  f o r  t h e  payment of t h e  
debt upon a c e r t a i n  day o r  where the c r e d i t o r  had made a 

I n  p a r t i c u l a r  it provided t h a t  i n t e r e s t  might be 

~~ 

9 (1826) 3 Bing. 353; 130 E.R. 549. 
10 One of t h e  e a r l y  r epor t ed  cases where such an award w a s  

made is The Dundee (1827) 2 Hagg. Adm. 137; 166 E.R. 1 9 4 .  
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w r i t t e n  demand f o r  payment and had informed the  d e b t o r ,  
i n  wr i t i ng ,  t h a t  i n t e r e s t  would be claimed. 

8. 
judgment debts should ca r ry  i n t e r e s t  a t  a c e r t a i n  rate. 
This i s  s t i l l  i n  f o r c e  today although it should be  noted tha t  
it does not  apply t o  a judgment obtained i n  the county 
court13 and t h a t  the o r i g i n a l  r a t e  of 4 per  cent.  p e r  annum 
has now been r a i s e d  t o  7f per cent.  p e r  annum." Before 
1883 debts  provable i n  bankruptcy d i d  n o t  carry i n t e r e s t  
unless t h e  c r e d i t o r  had a r i g h t  t o  it by contract  o r  by 
s t a t u t e ,  bu t  t he  Bankruptcy A c t  1883 provided t h a t  t h e  
bankrupt 's  c r e d i t o r  who had no such r i g h t  might nevertheless  

15 claim i n t e r e s t  on h i s  debt i n  c e r t a i n  circumstances. 
These provisions w e r e  reenacted i n  the Bankruptcy A c t s  of 
1890 and 1 9 1 4  and are p a r t  of t h e  p r e s e n t  law of bankruptcy. 

11 

The Judgments A c t  1838 provided12 t h a t  a l l  

16 

9 .  In  1893 t h e  House of Lords heard an appeal i n  the 
case of London, Chatham and Dover Railway Co. v. South 
Eastern Railway The p l a i n t i f f s  had obtained a judgment 
f o r  a long-outstanding debt and claimed i n t e r e s t  on it. The 
s i t u a t i o n  d id  no t  m e e t  t he  requirements f o r  an award under 
Lord Tenterden's A c t 1 8  b u t  the p l a i n t i f f s  argued that  they 

11 

1 2  

13 

1 4  

15  
16 
1 7  
18 

C i v i l  Procedure A c t  1833, s.28. Further ,  it w a s  provided 
by s .29  t h a t  i n t e r e s t  might be allowed as a m a t t e r  of 
d i s c r e t i o n  where damages w e r e  awarded for  t r e s p a s s  t o  
goods o r  conversion o r  where the payment of insurance 
monies had been delayed. These two sect ions ceased t o  
have e f f e c t  when t h e  Law Reform (Miscellaneous Provisions) 
A c t  1934 came i n t o  force.  
Section 1 7 .  
- R. v. Essex County Court Judge ( 1887) 18 Q.B.D. 704; 
Sewing Machines Rentals  Ltd. v. Wilson [1975] 3 A l l  E.R. 553. 
Administration of J u s t i c e  A c t  1970, s . 4 4 ;  Judgment Debts 
(Rate of I n t e r e s t )  Order 1971 ,  S . I .  1 9 7 1  No.491. 
Bankruptcy A c t  1883 s.40(5) and Sch. 11, para. 20.  
Bankruptcy A c t  1 9 1 4 ,  s .33(8) and Sch. 11, para. 21. 

[1893] A.C. 429. 
See para. 7,  above. 
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had a r i g h t  a t  common law t o  an award of i n t e r e s t  by way of 
damages f o r  the wrongful detention of the  debt. Lord 
Herschel1 L.C. confessed t h a t  h i s  sympathies were with t h e  
p l a i n t i f f s  f o r  the following reason:- 1 9  

"I think tha t  when money is  owing from one 
par ty  t o  another and tha t  other  is driven t o  
have recourse t o  l ega l  proceedings i n  order t o  
recover the amount due t o  him, t h e  party who is 
wrongfully withholding the money from the o ther  
ought not i n  j u s t i c e  t o  benefi t  by having t h a t  
money in  h i s  possession and enjoying the use  of 
it, when the money ought t o  be i n  the  possession 
of the other par ty  who i s  e n t i t l e d  t o  i t s  use ."  

However, t h e i r  Lordships concluded, with r eg re t  , that  
i n t e re s t  on an unpaid debt was only recoverable a t  common law 
where it was provided fo r  by the  agreement of the pa r t i e s ,  
express o r  implied, and t h a t ,  on the f a c t s  of the pa r t i cu la r  
case, the p l a i n t i f f s  had no such r ight .  

10. In  1934, following a short  repor t  by the Law 
Revision Committee,20 the Law Reform (Miscellaneous 
Provisions) Act 1934  was passed: w e  s h a l l  r e f e r  t o  it 
hereaf te r  as  " the 1934 A c t " .  It provided t h a t  a l l  courts o f  
record should have a d iscre t ion ,  a f t e r  t ry ing  a claim f o r  
debt o r  damages, t o  award i n t e r e s t  upon any sum for  which 
judgment might be given. 

11. Although the 1934 A c t  gave the cour t  a discret ion 
t o  award i n t e r e s t  on damages a s  w e l l  as  on debt,  awards w e r e  
seldom applied fo r  where t h e  claim was f o r  damages i n  respec t  
of personal injury o r  death. In 1968, however, the Committee 
on Personal In jur ies  Li t iga t ion ,  under t h e  chairmanship of  
Winn L.J .  , reported2' t h a t  i n t e r e s t  should be added t o  

19 [1893] A.C. 429 ,  437. 
2 0  Second Interim Report (1934), Cmd. 4546. 
2 1  Cmnd. 3691. 
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damages i n  respec t  of personal i n j u r y  o r  wrongful death,  
whether applied f o r  o r  not,  as  t h i s  would encourage 
l i t i g a n t s  t o  br ing  disputed c l a i m s  before  the c o u r t  w i t h  
g r e a t e r  speed. This approach was adopted by t h e  l e g i s l a t u r e  
and t h e  Administration of J u s t i c e  A c t  1969 now provides 
t h a t ,  i n  every case  of personal i n j u r y  o r  wrongful death where 
the  damages exceed €200, an award of  i n t e r e s t  should be made 
unless there  a r e  s p e c i a l  reasons f o r  refusing it. 

12 .  Since 1969 the  courts have, i n  various cases ,  
considered t h e  general  p r inc ip les  governing the  award of 

22  

i n t e r e s t  on debt or damages. In E a r b u t t ' s  " P l a s t i c i n e "  Ltd. 
v. Wayne Tank and Pump Co. ~ , t d . ~ ~  Lord Denning M.R. said:- 

"It s e e m s  t o  m e  t h a t  the basis of an award of 
i n t e r e s t  is t h a t  the  defendant has kept  t h e  
p l a i n t i f f  ou t  of h i s  money; and the defendant 
has had t h e  use of it himself.  So he ought 
t o  compensate the p l a i n t i f f  accordingly." 

This statement of pr inc ip le  w a s  made i n  a case i n  which the 
substant ive claim w a s  f o r  damages f o r  breach of cont rac t .  
However, i n  Je f ford  v. the  Court of Appeal h e l d ,  a f t e r  
reviewing t h e  h i s t o r y  of the 1934 A c t  and considering the 
p r a c t i c e  i n  Admiralty,25 t h a t  t h i s  statement of p r i n c i p l e  
a l s o  applied t o  t h e  award of i n t e r e s t o n  damages m t o r t  
and t h a t  it appl ied i n  the  same way whether o r  n o t  an award 
was required t o  be made by the provis ions of the  Administration 
of J u s t i c e  A c t  1969. It  therefore  s e e m s  t o  be t h e  basis of 
an award of i n t e r e s t  wherever t h e  substant ive claim i s  for  
damages. 

22 Section 22 .  
23 [i9701 1 Q.B. 447,  468. 
2 4  [1970] 2 Q.B. 130. 
25 See para. 6 ,  above. 
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13. A s  f o r  d i sc re t iona ry  awards of i n t e r e s t  on unpaid 
debts ,  t h e r e  was some unce r t a in ty  before 1969 as t o  what 

t he  p r a c t i c e  of t he  courts  w a s  o r  should b. 
Committee r epor t ed  i n  196926 t h a t  "the whole question of 
i n t e r e s t  on claims under c o n t r a c t  should b e  examined" and 
our  examination of t h i s  ques t ion  forms t h e  major pa r t  of 
t h i s  paper. However, t h e  Court  of Appeal concluded i n  
Je f fo rd  v. t h a t  t h e  purpose of t he  1934 A c t  was t o  
enable t h e  cour t  t o  compensate t h e  p l a i n t i f f  for being k e p t  
ou t  of h i s  money whether it w a s  due t o  him as a debt o r  as 
damages.28 
general  p r i n c i p l e  j u s t i f y i n g  an award of i n t e r e s t  under the 
1934 A c t  is  t h e  same whether t h e  subs t an t ive  claim is  f o r  
debt o r  damages, namely t h a t  t h e  defendant h a s  kept the 
p l a i n t i f f  o u t  of h i s  money and ought t o  compensate him 
accordingly.  

The Payne 

It the re fo re  s e e m s  t o  be e s t a b l i s h e d  t h a t  t h e  

Scheme of t h e  paper 

1 4 .  Our consideration of  t h e  matters w i th in  our r e m i t  
has been divided up i n t o  f ive p a r t s  as follows:- 

PART I1 THE PRESENT LAW 

H e r e  w e  make a d e t a i l e d  examination of the 
e x i s t i n g  law and p r a c t i c e .  

PART I11 INTEREST ON DEBTS - CRITICISMS O F  THE PRESENT LAW 

W e  a r e  here concerned with t h e  d i f f i c u l t i e s  and 
anomalies t h a t  r e s u l t  i n  p r a c t i c e  f r o m  the 
provis ions of t h e  1934 A c t ,  and of o the r  s t a t u t e s .  

26 Cmnd. 3909, para. 1165. 
2 7  E19701 2 Q.B. 130. 
28 Ibid., a t  pp. 143-144. 
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PART I V  INTEREST ON DEBTS - POSSIBLE REFORMS 

W e  consider  ways i n  which t h e  1 9 3 4  A c t  might be 
amended o r  augmented and o t h e r  remedies might be 
provided. W e  conclude w i t h  our p r o v i s i o n a l  
recommendations f o r  changes i n  the l a w  r e l a t i n g  
t o  i n t e r e s t  on debts.  

PART V INTEREST ON DAMAGES - CRITICISMS OF THE PRESENT LAW 

Matters considered i n  this Par t  include t h e  1934 
A c t  , t h e  Admiralty j u r i s d i c t i o n  t o  award i n t e r e s t ,  
t h e  J e f f o r d  v. Gee guidelines3'  and p r a c t i c a l  
problems t h a t  arise where money is pa id  i n t o  court 
i n  r e s p e c t  of damages. 

29 

PART V I  INTEREST ON DAMAGES - POSSIBLE REFORMS 

H e r e  w e  set ou t  our p rov i s iona l  recommendations 
f o r  changes i n  the  law r e l a t i n g  t o  i n t e r e s t  on 
damages. 

APPENDIX INTEREST RATES FROM 1 APRIL 1973 TO 1 JANUARY 1 9 7 6  

W e  have made an ana lys i s  of recent  f l u c t u a t i o n s  i n  
c e r t a i n  i n t e r e s t  r a t e s  and append a diagram and 
commentary. References t o  t h e  Appendix are made 
a t  va r ious  relevant  p o i n t s  i n  Par ts  I1 and I V .  

29 See para. 6 ,  above. 
30 Guidelines f o r  t h e  q u a n t i f i c a t i o n  of i n t e r e s t  where an 

award is r equ i r ed  by s.22 of t h e  Administration of 
J u s t i c e  A c t  1969, being t h e  gu ide l ines  l a i d  down by 
t h e  Court o f  Appeal i n  J e f f o r d  v.  Gee [1970] 2 Q.B. 130. 
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PART I 1  THE PRESENT LAW 

The 1934 A c t  

Sec t ion  3(1)  

1 5 .  F i r s t  we cons ider  t h e  j u r i s d i c t i o n  o f  the cour t s  t o  
award i n t e r e s t  on debt o r  damages under t h e  provis ions  o f  t h e  
Law Reform (Miscellaneous P rov i s ions )  A c t  1934. Section 3 (1 )  
provides  a s  fo l lows  :- 

"In  any proceedings t r i e d  i n  any c o u r t  of record 
f o r  t he  recovery o f  any debt o r  damages, the 
c o u r t  may, i f  i t  t h i n k s  f i t ,  o r d e r  t h a t  there  
s h a l l  be included i n  t h e  sum f o r  which judgment 
i s  given i n t e r e s t  a t  such r a t e  a s  it th inks  f i t  
on t h e  whole o r  any p a r t  of t h e  d e b t  o r  damages 
f o r  t h e  whole o r  any p a r t  of t h e  p e r i o d  between 
t h e  d a t e  when t h e  cause  of a c t i o n  a r o s e  and t h e  
d a t e  of the  judgment: 

Provided t h a t  no th ing  i n  t h i s  s e c t i o n  - 
( a )  s h a l l  a u t h o r i s e  t h e  g iv ing  o f  i n t e r e s t  

upon i n t e r e s t ;  o r  

(b) s h a l l  apply i n  r e l a t i o n  t o  any debt upon 
which i n t e r e s t  i s  payable a s  o f  r i g h t  
whether by v i r t u e  of any agreement o r  
o therwise ;  o r  

( c )  s h a l l  a f f e c t  t h e  damages r ecove rab le  fo r  
t h e  dishonour o f  a b i l l  of exchange." 

16. Although the  ambit of t he  c o u r t ' s  d i s c r e t i o n  appea r s  
t o  be very wide,  it i s  no t  e x e r c i s e d  i n  an a r b i t r a r y  o r  
cap r i c ious  way. A number o f  p r i n c i p l e s  have been e s t a b l i s h e d  
i n  decided c a s e s  and un le s s  t h e  d i s c r e t i o n  i s  exerc ised  i n  
accordance w i t h  these  p r i n c i p l e s  t he  dec i s ion  may be r eve r sed  
o r  va r i ed  by a h igher  cour t .  The four  impor t an t  ques t ions  
w i t h  which t h e  c o u r t s  a r e  concerned a re : -  

10 



(a) Should an award be made a t  a l l ?  
(b) On what sum? 
(c) A t  what r a t e ?  
(d) Over what period? 

Each w i l l  be cons idered  i n  tu rn .  

(a) Should an award be made a t  a l l ?  

1 7 .  The b a s i c  p r i n c i p l e  i s  t h a t  i n t e r e s t  s h o u l d  only be 
awarded i f  t he  p l a i n t i f f  has been k e p t  ou t  o f  h i s  money 
b u t  t h i s  requirement does not  u s u a l l y  p re sen t  a d i f f i c u l t y .  
I f  t h e  p l a i n t i f f  i s  unable t o  o b t a i n  payment except  by 
judgment then it w i l l  u sua l ly  mean t h a t  he has been kept out 
o f  h i s  money f o r  some per iod  a t  l eas t .  There a r e  however 
some s i t u a t i o n s  i n  which it  might be proper on t h e  p re sen t  
law t o  r e fuse  an a p p l i c a t i o n  f o r  i n t e r e s t  a l t o g e t h e r ,  fo r  
example, where t h e  p l a i n t i f f  had agreed  with t h e  defendant 
t h a t  an award of i n t e r e s t  would n o t  be sought o r  where the  
p l a i n t i f f  had been g u i l t y  of g ross  de lay  i n  b r i n g i n g  the mat te r  
t o  c o u r t .  

31 

32 

On what sum? 

18. So f a r  a s  debts  a re  concerned the i n t e r e s t ,  i f  
awarded a t  a l l ,  i s  usua l ly  awarded on the  whole sum due a t  t h e  
moment of ob ta in ing  judgment. With damages however the re  a re  
d i f f i c u l t i e s  depending on whether t h e  damages a r e  f o r  
pecuniary  l o s s e s ,  such a s  l o s s  o f  wages o r  ou t  o f  pocket 
expenses,  o r  f o r  non-pecuniary l o s s e s ,  such a s  damages f o r  
pa in  and s u f f e r i n g .  A s  regards pecuniary  l o s s e s  t h e  broad 

31 J e f f o r d  v. Gee [1970] 2 Q.B. 130, 146. 
32 w., a t  p.151. 



r u l e  i s  t h a t  i n t e r e s t  should  be awarded on the  whole o f  the  
sum t h a t  r e p r e s e n t s  t he  l o s s e s .  There a r e  however two 
except ions .  I f  the  p l a i n t i f f  has  a l ready  been indemnified 
by h i s  i n s u r e r s  then he cannot  recover i n t e r e s t  on the sum 
covered by the indemnity33 except  where t h e  insurance company 
has the  r i g h t ,  by subrogat ion ,  t o  be r e p a i d  by the p l a i n t i f f  
ou t  of t h e  money recovered from the  defendant .34  
except ion  i s  i n  r e l a t i o n  t o  f u t u r e  lo s ses .  If the  cour t  
g ives  judgment f o r  the  sum t h a t  would have compensated t h e  
p l a i n t i f f  f o r  a l l  h i s  l o s s e s  i f  he had r e c e i v e d  it a t  t h e  
moment t h e  cause of ac t ion  a r o s e  then he shou ld  have i n t e r e s t  
added t o  t h e  whole sum.35 I f ,  however, t h e  c o u r t  d iv ides  t h e  
p a s t  l o s s e s  from the  f u t u r e  l o s s e s  a t  t he  d a t e  of giving 
judgment then ,  t h e o r e t i c a l l y  a t  l e a s t ,  i n t e r e s t  should n o t  be  
awarded i n  r e s p e c t  of t h e  f u t u r e  lo s ses  b u t  on ly  i n  r e s p e c t  
of t he  p a s t  ones.36 In r e l a t i o n  t o  awards made t o  dependants 
under the  F a t a l  Accidents Acts  t h e  Court of Appeal sugges ted ,  
i n  J e f f o r d  v. t h a t  i n t e r e s t  should n o t  be l imi t ed  t o  
pecuniary l o s s e s  down t o  t h e  d a t e  of judgment but  should be 
added t o  t h e  whole award, s o  a s  t o  give i n t e r e s t  on the sum 
awarded i n  r e s p e c t  of f u t u r e  pecuniary l o s s e s  t o o .  

The o t h e r  

1 9 .  I n  r e spec t  of non-pecuniary l o s s e s ,  such as g e n e r a l  
damages f o r  p a i n  and s u f f e r i n g ,  t he  Court o f  Appeal dec ided ,  
i n  J e f f o r d  v. t h a t  i n t e r e s t  should be added t o  t h e  
whole award, without d i s t i n g u i s h i n g  between t h e  p a r t  t h a t  was 
f o r  p a s t  s u f f e r i n g  and the  p a r t  t h a t  was f o r  su f fe r ing  t o  come 
i n  the  f u t u r e .  

33 H a r b u t t ' s  "P la s t i c ine"  Ltd.  v. Wayne l a n k  and Pump Co. Ltd .  
11970J 1 Q.B. 4 4 7 .  

34 H. Cousins & Co. Ltd. v. D. & C. C a r r i e r s  Ltd. [19711 2 
Q . B .  230. 

35 Bold v. Brough, Nicholson & Hal l  Ltd. [1964] 1 W.L.R. 2 0 1 .  
36 J e f f o r d  v. Gee [1970] 2 .B.  130, 1 4 7 ;  Clarke v. Rotax 

A i r c r a f t  E q G m e n t  Ltd. 719751 1 W.L.R. 1570. 
37 [1970] 2 Q . B .  130, 1 4 8 .  
38 - Ib id . ,  a t  pp. 1 4 7 ,  148 .  
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( C )  A t  what r a t e ?  

2 0 .  Before s e c t i o n  2 2  of t h e  Adminis t ra t ion  o f  Jus t i ce  
Act 1969 came i n t o  f o r c e  i n t e r e s t  was usua l ly  on ly  awarded in  
commercial ca ses  and t h e  p r a c t i c e  had grown up o f  awarding 
i n t e r e s t  a t  1 p e r  cent. over the  Bank r a t e  p r e v a i l i n g  a t  the 
r e l e v a n t  time. In  J e f f o r d  v. Gee t h e  Court of Appeal 
cons idered  whether having regard  t o  s e c t i o n  2 2  o f  t h e  1969 

Act3' a s i m i l a r  p r a c t i c e  should app ly  t o  awards o f  i n t e r e s t  
on damages f o r  pe r sona l  i n j u r i e s .  They r e j e c t e d  i t  on the 
grounds t h a t  t he  f l u c t u a t i o n s  i n  t h e  minimum lend ing  r a t e  
(which rep laced  "Bank r a t e " )  were so  f requent  t h a t  t h e  
c a l c u l a t i o n s  became too  complicated t o  be use fu l .  40 They 
cons idered ,  as  an a l t e r n a t i v e ,  awarding i n t e r e s t  a t  the  r a t e  
app l i cab le  t o  judgment debts which a t  t h e  time s t o o d  a t  4 per 
cen t .  pe r  annum, b u t  r e j e c t e d  t h i s  as it seemed u n r e a l i s t i c a l l y  
low. 
Shor t  Term Investment Account,41 which is t h e  rate f ixed  by t h e  

Lord Chancellor,  w i th  the  concurrence of the Treasu ry ,  f o r  
money pa id  i n t o  c o u r t  and inves t ed  t o  await t he  t r i a l  of the 
a c t i o n .  The p r a c t i c e  seems t o  be t o  vary the  r a t e  from time 
t o  t ime t o  r e f l e c t  economic c o n d i t i o n s  and, a l though usually 
below the  minimum lending  r a t e ,  i t  aims t o  give t h e  
depos i to r  a f a i r  r e t u r n  on h i s  d e p o s i t . 4 2  Having taken  t h i s  
a s  t h e  "appropr ia te  r a t e "  the  Court o f  Appeal sugges ted  t h a t  
it should be used wherever i n t e r e s t  was awarded i n  personal 
i n j u r y  cases .  In  r e l a t i o n  t o  pecuniary  lo s ses  i n c u r r e d  p r i o r  
t o  judgment ( so -ca l l ed  "spec ia l  damages") however, t h e  Cour t  
of Appeal cons idered  t h a t  s ince  such  lo s ses  were u s u a l l y  
s u s t a i n e d  a t  d i f f e r e n t  times between the  acc ident  and the  
t r i a l  of t h e  a c t i o n  i t  would u s u a l l y  be f a i r  t o  assume t h a t  
they  accrued a t  an even r a t e  day by day over t h a t  pe r iod .  

They e v e n t u a l l y  decided t o  adopt  t h e  r a t e  payable  on t h e  

39 See para .  11. 
40 For  d e t a i l s  of r ecen t  f l u c t u a t i o n s  see the  Appendix. 
4 1  J e f f o r d  v. Gee [1970] 2 Q.B.  130, 148-149.  
4 2  The r a t e  has been 9 per  cen t .  p e r  annum s i n c e  1 March 

1 9 7 4 :  s ee  t h e  Appendix. 
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In  theory  i n t e r e s t  should be awarded on each  such loss  on 
the  pe r iod  e l aps ing  between i t s  accrua l  and t h e  date o f  
judgment b u t  f o r  convenience t h e  Court of Appeal suggested 
t h a t  a l l  pecuniary  l o s s e s  s u s t a i n e d  p r i o r  t o  judgment ought  
u sua l ly  t o  c a r r y  i n t e r e s t  from t h e  da te  o f  t h e  accident,  a t  
h a l f  t h e  "appropr i a t e  r a t e " ,  o r  f o r  ha l f  t h e  per iod  o r  on h a l f  
t he  sum. 43 

2 1 .  

two impor tan t  developments. One i s  t h a t  t h e  r a t e  payable on 
judgment d e b t s  obtained i n  t h e  High Court w a s  r a i sed  i n  1971 
from 4 p e r  cen t .  t o  7; pe r  c e n t .  per  annum.44 
an i n d i c a t i o n  given i n  t h e  Commercial Court  by Kerr J .  t h a t : -  

". . . i t  seems h i g h l y  l i k e l y  t h a t  the  short-term 
investment account r a t e ,  t oge the r  w i t h  the  
r a t e  on judgment d e b t s ,  w i l l  p rov ide  a r e l i a b l e  
and convenient b a s i s  [ f o r  a s s e s s i n g  the  r a t e  o f  
i n t e r e s t  i n  cases  coming before t h e  Commercial 
Court]  i n  t he  n e a r  future."45 

I t  seems t h e r e f o r e  t h a t ,  i n  cases not  i nvo lv ing  personal 
i n j u r y ,  t h e  i n t e r e s t  r a t e  f o r  an award made under the 1934 
Act w i l l  i n  f u t u r e  be more c l o s e l y  r e l a t e d  t o  the  r a t e s  
payable on t h e  Shor t  Term Investment Account and on judgment 
debts  than  t o  t h e  Bank of England minimum lend ing  r a t e .  

S ince  the  dec i s ion  i n  J e f f o r d  v. Gee there  have been  

The o the r  i s  

46 

(a) Over w h a t  period? 

2 2 .  Where the  claim a r i s e s  ou t  of t h e  non-payment o f  a 
debt t he  i n t e r e s t  i s  u s u a l l y  c a l c u l a t e d  from t h e  date on which 
the  debt ought t o  have been p a i d  according t o  t h e  commercial 

47 expec ta t ions  o f  t he  p a r t i e s ,  down t o  the  d a t e  o f  judgment. 
Where the  c l a im i s  i n  r e s p e c t  o f  pecuniary l o s s e s  whether i n  

43 Ibid., a t  p .  146 .  
4 4  Judgment D e b t s  (Rate of I n t e r e s t )  Order 1971, S . I .  1971 

45 Cremer v. General C a r r i e r s  S.A. [1974] 1 W.L.R. 341, 357. 
46  See t h e  Appendix. 
4 7  Kemp v. Tol land  [1956] 2 L loyd ' s  Rep. 681, 691, per Devl in  

No. 4 9 1 .  
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t o r t  o r  a r i s i n g  o u t  of a breach  o f  c o n t r a c t ,  it might be 
argued that  the i n t e r e s t  should be c a l c u l a t e d  from the  date 
t h e  l o s s e s  were incu r red  down to  the d a t e  of judgment. In 
p r a c t i c e  however t h i s  leads  t o  d i f l i c u l t i e s :  pecuniary  l o s s e s ,  
such a s  wages o r  p r o f i t s ,  accrue  from day t o  day and some of 
t he  items of l o s s  may be very s m a l l ,  p a r t i c u l a r l y  i n  personal 
i n j u r y  cases ,  f o r  example, t he  c o s t  o f  medicine o r  of 
t r a v e l l i n g  t o  a h o s p i t a l .  This i s  why the  Court o f  Appeal 
suggested i n  J e f f o r d  v. t h a t  it would be more 
convenient i n  most personal  i n j u r y  cases  t o  c a l c u l a t e  the 
i n t e r e s t  on h a l f  t h e  sum awarded o r  over h a l f  t h e  per iod  from 
t h e  d a t e  of t h e  acc iden t  u n t i l  t h e  d a t e  of judgment o r  sca le  
the  award down by applying h a l f  t h e  appropr ia te  ra te  of 
i n t e r e s t .  In  r e s p e c t  of non-pecuniary lo s ses  t h e  Court of 
Appeal suggested t h a t  i n t e r e s t  shou ld  be c a l c u l a t e d  from the 
d a t e  of s e r v i c e  o f  t h e  w r i t  down t o  j ~ d g m e n t , ~ '  and t h a t ,  i n  
r e spec t  of a claim under the F a t a l  Accidents A c t s ,  the  
i n t e r e s t  should be ca l cu la t ed  ove r  t h e  same p e r i o d ,  t h a t  i s  
t o  say  from t h e  d a t e  of s e r v i c e  o f  t h e  w r i t  down t o  judgment. 
In  commercial c a s e s  no t  involv ing  personal  i n j u r y  o r  death, 
s l i g h t l y  d i f f e r e n t  p r i n c i p l e s  a r e  appl ied .  In  General Ti re  
& Rubber Co. v. F i r e s tone  Tyre & Rubber Co. -Ltd.51' the 
House of Lords accepted  t h a t  t he  wrongdoer should  a s  a 
genera l  r u l e  pay i n t e r e s t  on damages over t he  p e r i o d  f o r  
which he had wi thhe ld  the  money adjudged payable.  However, 
i t  was s t r e s s e d  t h a t ,  i n  a commercial s e t t i n g ,  i t  would be 
proper  t o  take  account of t he  manner i n  which and t h e  time 

50 

48 [1970] 2 Q.B. 130, 146 .  See p a r a .  20, above. 
49  Ib id . ,  a t  pp. 1 4 7 ,  148. I n  t h e  case  of a c l a i m  against  a 

S d  p a r t y  i n  t h e  course o f  such proceedings i n t e r e s t  
should be c a l c u l a t e d  from t h e  d a t e  of s e r v i c e  o f  the 
t h i r d  p a r t y  n o t i c e :  S l a t e r  v. Hughes [1971] 1 W.L.R. 1438. 

50 Ibid., a t  p. 148. 
5 1  [1975]  1 W.L.R. 819. 
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a t  which persons ac t ing  hones t ly  and reasonably would pay 
and, correspondingly, t h a t  account ought t o  be taken of any 
unreasonable o r  obs t ruc t ive  conduct on t h e  p a r t  of the debtor.5:  

Proviso ( a ) :  i n t e r e s t  upon i n t e r e s t  

23. The c o u r t ’ s  d i s c r e t i o n  t o  award i n t e r e s t  as  it 
thinks fit under t h e  1934 A c t  i s  qua l i f i ed  by t h e  proviso t ha t  
nothing i n  s e c t i o n  3(1)  “ s h a l l  authorise  t h e  giving of 
i n t e r e s t  upon i n t e r e s t . ”  Thus t h e  1934 A c t  provides fo r  
simple i n t e r e s t  no t  compound and where t h e  c r e d i t o r  has a 
con t r ac tua l  r i g h t  t o  i n t e r e s t  on h i s  debt,  t h e  court  has no 
j u r i s d i c t i o n  t o  award i n t e r e s t  under the 1934 A c t  on the  
i n t e r e s t  element i n  the claim. I n t e r e s t  may however be 
awarded on damages even where t h e  damages a r e  assessed by 
reference t o  i n t e r e s t  which t h e  p l a i n t i f f  has  had t o  pay. 53 

Proviso (b ) :  t h e  debt upon which i n t e r e s t  is payable as of 
r i g h t  

24. The d i sc re t ion  t o  award i n t e r e s t  under section 3 ( 1 )  
may no t  be exercised i n  r e spec t  of “any debt  upon which 
i n t e r e s t  is  payable as  of r i g h t  whether by v i r t u e  of any 
agreement or otherwise”; t h i s  i s  t h e  e f f e c t  of proviso (b)  
t o  sec t ion  3 ( 1 ) .  I n t e r e s t  on a debt may be payable as  of 
r i g h t  a t  common law o r  by s t a t u t e .  

25. A t  common law i n t e r e s t  may be claimed as of r i g h t  
where t h e  p a r t i e s  t o  a c o n t r a c t  have provided for it 
expressly,  b u t  t hese  s i t u a t i o n s  f a l l  outs ide our terms of 
reference.  I n t e r e s t  may a l s o  be  claimed as  of r i g h t  where 
a promise t o  pay i n t e r e s t  may be  in fe r r ed  from t h e  course of 

52 Ibid., a t  pp. 836-7, per Lord Wilberforce. 
53 Bushwall P rope r t i e s  Ltd. v. Vortex P r o p e r t i e s  Ltd. 

[1975) 1. W.L.R. 1649.  
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dea l ing  between t h e  p a r t i e s ,  from t h e  custom o f  t h e  t rade  o r  
from the  c i rcumstances  of t he  p a r t i c u l a r  t r a n s a c t i o n .  
f o r  example, w e l l  e s t a b l i s h e d  t h a t  i n t e r e s t  may be claimed 
where a vendor f a i l s  t o  r e tu rn  t h e  depos i t  which h a s  been 
pa id  by the  purchaser  i n  r e spec t  o f  l and  t o  which t h e  vendor 
cannot make t i t l e , 5 4  and where a s u r e t y  has had t o  pay a 
c r e d i t o r  on the  d e b t o r ’ s  behalf  and t h e  debtor h a s  f a i l e d  t o  
reimburse him.” I f  the  r a t e  has  n o t  been f i x e d  by the 
p a r t i e s  i n t e r e s t  w i l l  be awarded a t  a conventional r a t e .  A t  
t h e  end of the  1 8 t h  century the  conventional r a t e  w a s  5 
p e r  cent .  pe r  annum i n  commercial t r a n s a c t i o n s  and 4 per  
cen t .  per  annum i n  o the r s .  The convent iona l  f i g u r e s  f e l l  
by 1 pe r  cen t .  p e r  annum i n  the  e a r l y  19th cen tu ry  but  l a t e r  
r e tu rned  t o  the  e a r l i e r  f i gu res .  They have r i s e n  aga in  
r e c e n t l y .  For  example i n  Babacomp Ltd. v. R igh t s ide  
P r o p e r t i e s  Ltd.  56 t h e  p l a i n t i f f  purchaser  recovered, a 
depos i t  from t h e  vendor wi th  i n t e r e s t  a t  the r a t e  o f  10 
p e r  cen t .  per  annum. Rules of c o u r t  provide t h a t  where 
judgment i s  ob ta ined  i n  the High Court i n  d e f a u l t  o f  
appearance by t h e  defendant and t h e  claim i s  f o r  a 
l i q u i d a t e d  sum which inc ludes  i n t e r e s t  a t  an unspec i f i ed  
r a t e ,  t he  i n t e r e s t  between the  d a t e  of the w r i t  and the 
d a t e  of e n t e r i n g  judgment i s  t o  be  computed a t  t h e  r a t e  of 
5 p e r  cent .  pe r  annum. 

I t  i s ,  

57 

26. I n t e r e s t  may be payable a s  of r i g h t  by s t a t u t e  i n  
r e spec t  of c e r t a i n  debts .  F o r  example:- 

(a) A p a r t n e r  may c la im i n t e r e s t  a t  5 p e r  cent.  
p e r  annum on money advanced t o  t h e  firm, 
s u b j e c t  t o  agreement t o  the con t r a rys8  and 

54 De Bernales v. Wood (1812) 3 Camp. 2 5 8 ;  170 E.R.  1375.  
55 P e t r e  v. Duncombe (1851) 20 L . J . Q . B .  2 4 2 .  
56 (1975) 234 E.G. 201. 
57 R.S.C., 0. 13 ,  r. l ( 2 ) .  
58 Pa r tne r sh ip  A c t  1890, s.24(3).  
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i n t e r e s t  may be claimed a t  t h e  same r a t e  i n  
pa r tne r sh ip  d i s s o l u t i o n  accounts  as  an 
a l t e r n a t i v e  t o  c la iming  a s h a r e  o f  the  
p r o f i t s  a t t r i b u t a b l e  t o  the  u s e  o f  the  
money. 

I n t e r e s t  may b e  recovered by t h e  Inland 
Revenue on overdue taxes  a t  p r e s c r i b e d  r a t e s  
i n  c e r t a i n  circumstances.  

S o l i c i t o r s  a r e  e n t i t l e d  t o  cha rge  t h e i r  
c l i e n t s  wi th  i n t e r e s t  on t h e i r  b i l l s  fo r  
non-contentious bus iness  i n  c e r t a i n  
circumstances,  a t  a r a t e  n o t  exceeding the  
r a t e  payable on judgment deb t s .  

A person who i s  e n t i t l e d  t o  be  p a i d  money 
o u t  of the  e s t a t e  of a deceased person i s  
sometimes e n t i t l e d  t o  i n t e r e s t  on the money 

62 a t  s p e c i f i e d  r a t e s .  

Where land i s  compulsorily acqu i r ed  and 
en te red  be fo re  compensation i s  p a i d  
i n t e r e s t  acc rues  from the d a t e  o f  en t ry  

6 3  a t  a r a t e  p r e s c r i b e d  by t h e  Treasury .  

59 

60 

61  

This l i s t  i s  n o t  exhaus t ive .  We have i n  p a r t i c u l a r  omitted 
from it  i n t e r e s t  payable on judgment debts and i n t e r e s t  on 

64 debts  provable  i n  bankruptcy. 

59 
60 
61 

62 

63 

64 

- I b i d . ,  s .  42(1).  
Taxes Management Act 1970, s s . 8 6 - 9 2 .  
S b l i c i t o r s '  Remuneration Order 1972, S .  I .  1972 No. 1139, 
r. S(1). 
See i n  u a r t i c u l a r  t he  Trus t ee  Act 1925, s . 3 1 ( 3 ) ,  the 

1925, s . 46 (1 )  ( i )  and R.S.C., Adminis t ra t ion  of E s t a t e s  A c t  
0. 4 4 ,  rr. 18 and 19. 
Land Compensation Act 1961, s 
r a t e s  p r e s c r i b e d  r e c e n t l y  see 
Bankruptcy Act 1 9 1 4 ,  ss.  33(8  
pa ra .  2 1 .  

32(1). For  d e t a i l s  of t h e  
the  Appendix. 
, 66(1) and Sch. 11, 
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Proviso ( c ) :  b i l l s  of exchange 

2 7 .  The d i s c r e t i o n  t o  award i n t e r e s t  under s e c t i o n  3(1) 
o f  t h e  1934 A c t  may n o t ,  by p rov i so  ( c ) ,  be e x e r c i s e d  s o  as 
t o  a f f e c t  " the  damages recoverable  f o r  the d ishonour  of a 
b i l l  o f  exchange". A t  common l a w ,  t h e  r i g h t  t o  damages by way 
of i n t e r e s t  upon t h e  dishonour o f  a b i l l  o f  exchange was 
provided f o r  i n  Lord Ellenborough's "fixed ru le" .65  The 
remedy was not  always worth pu r su ing ,  however, as t h e  i n t e r e s t  
could not  be sued  f o r  a s  a debt b u t  had t o  be a s s e s s e d  by a 
j u r y  aEter  a t r i a l ,  even when t h e r e  was no defence  t o  the 
a c t i o n :  t h i s  meant i ncu r r ing  a d d i t i o n a l  c o s t s  and ,  i n  
many cases ,  throwing good money a f t e r  bad. The B i l l s  o f  
Exchange A c t  1882 the re fo re  provided  t h a t  t he  h o l d e r  of a 
b i l l  t h a t  had been dishonoured might c a l c u l a t e  t h e  sum tha t  
would have been due a s  i n t e r e s t  i f  a s t i p u l a t i o n  f o r  i n t e r e s t  

66 had been agreed and might sue f o r  i t  a s  l i q u i d a t e d  damages. 
If t h e r e  appeared t o  be no defence  t o  the  a c t i o n  he could 
thus  avoid having t o  take h i s  c a s e  t o  t r i a l  and c o u l d  
i n s t e a d  apply f o r  summary judgment.67 
abuse of t h i s  procedure ,  however, it was provided t h a t  the 
c o u r t  t h a t  heard  t h e  app l i ca t ion  f o r  summary judgment might 
d i sa l low o r  reduce t h e  amount of i n t e r e s t  claimed." 

As a sa fegua rd  aga ins t  

A 
remedy has thus  been made a v a i l a b l e  t h a t  i s  p a r t l y  d i s c r e t i o n a r y ;  
t h e  i n t e r e s t  may be claimed a s  o f  r i g h t  but t he  c o u r t  has a 
d i s c r e t i o n  t o  reduce i t  or t o  r e j e c t  it a l t o g e t h e r .  The 
Act d i d  no t  t ake  away the  remedies a t  common law, s o  where 
a b i l l  is dishonoured t h e  p l a i n t i f f  now has a c h o i c e :  he 
may sue  f o r  i n t e r e s t  a s  damages a t  common law, o r  as h i s  
s t a t u t o r y  e n t i t l e m e n t  under the  B i l l s  o f  Exchange A c t  1882. 69 

65 

66 
67 

68 
69 

De Havilland v. Bowerbank (1807) 1 Camp. 50, 57; 170 
E .R .  872, 873. See para .  4 ,  above. 
Sec t ion  57(1) (b) .  
London & Universa l  Bank v .  Earl o f  Clancarty. 118921 
1 Q.B.  689. 
Sec t ion  57(3). 
I n  r e  G i l l e s p i e ,  ex  p a r t e  Robarts (1885) 16 Q.B.D. 702. 
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0 t h e r  j u r  i s d i c  t i o z  

28. We have cons idered  awards of i n t e r e s t  under the  
1934 A c t ,  d e b t s  on which i n t e r e s t  i s  payable as of  r i g h t  
and i n t e r e s t  recoverable  upon t h e  dishonour o f  a b i l l  of 
exchange. We have y e t  t o  examine the  Admiralty j u r i s d i c t i o n  
t o  award i n t e r e s t ,  the  e q u i t a b l e  j u r i s d i c t i o n  and the  
matrimonial  j u r i s d i c t i o n .  

Admiralty 

29 .  The power of t h e  o l d  Court o f  Admiralty t o  award 
i n t e r e s t  on damages s t i l l  e x i s t s  today so  t h e  p l a i n t i f f  i n  
an Admiralty case  may c la im i n t e r e s t  as  h i s  en t i t l emen t  under  
the  o l d  r u l e s  o r  he may seek  a d i s c r e t i o n a r y  award of 
i n t e r e s t  under t h e  1934 Act.70 
w i l l  p robably  award i n t e r e s t  a t  t he  r a t e  o b t a i n a b l e  on t h e  
depos i t  of money i n  the  Shor t  Term Investment Account. 
The pe r iod  ove r  which it w i l l  be  c a l c u l a t e d ,  i f  claimed a s  
a r i g h t ,  depends on the  n a t u r e  o f  the  l o s s  o r  damage. I t  
has been h e l d ,  f o r  example, t h a t  on the s i n k i n g  o f  an unladen  
v e s s e l  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  i n t e r e s t  from the  d a t e  
o f  s ink ing ;72  on the  damaging o f  a ves se l  from the date o f  
paying f o r  t h e  r e p a i r s ; 7 3  and on death o r  pe r sona l  i n j u r y  
a t  s e a  from t h e  d a t e  of t he  r e g i s t r a r ' s  r e p o r t  t o  the  t r i a l  
judge.74 I t  should be noted  t h a t  where i n t e r e s t  i s  claimed 
a s  of r i g h t  and t h e  defendant makes a payment i n t o  cour t  he 
must i nc lude  p rov i s ion  f o r  i n t e r e s t  i n  h i s  payment.75 
however t h e  p l a i n t i f f  seeks a d i s c r e t i o n a r y  award of 

In  e i t h e r  c a s e  the  cour t  

7 1  

I f  

70 The Aldora [1975] Q.B. 748. 
7 1  The Funabashi [ 1 9 7 2 ]  1 W.L.R. 666. 
7 2  S t r a k e r  v. Hartland (1864) 2 H. & M. 570; 7 1  E.R. 584. 
73 The Hebe (1847) 2 W. Rob. 530; 166  E .R .  855. 
74  The Aizka ra i  Mendi [1938] P .  263. 
75  The Norseman [1957]  P. 2 2 4 .  
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i n t e r e s t  under t h e  1934 Act t he  defendant need o n l y  pay 
i n t o  cour t  enough money t o  cover t h e  damages; he  need not 
make provis ion  f o r  i n t e r e s t  a s  w e l l .  76 

30. We have mentioned the  j u r i s d i c t i o n  of t h e  o ld  
Court of Admiralty t o  award i n t e r e s t  on damages. I t  a l so  
had t h e  power t o  award i n t e r e s t  i n  sa lvage  a c t i o n s .  The 
o l d  Court of Admiralty was abo l i shed  i n  1 8 7 5  bu t  i t s  
j u r i s d i c t i o n  t o  award i n t e r e s t  may s t i l l  be e x e r c i s e d  by 
the  c o u r t s  i n  which Admiralty c a s e s  a r e  a t  p r e s e n t  t r i e d .  77 

The equ i t ab le  j u r i s d i c t i o n  

31. The e q u i t a b l e  j u r i s d i c t i o n  t o  order  t h e  payment 
o f  i n t e r e s t  may be exerc ised  i n  a v a r i e t y  of s i t u a t i o n s .  
For in s t ance ,  i n t e r e s t  r a t e s  may be invoked by t h e  cour t s  
when making an apportionment of c a p i t a l  and income between 
t enan t  f o r  l i f e  and remainderman; awards of i n t e r e s t  of  
t h i s  kind a r e  o u t s i d e  our  p re sen t  terms of r e f e r e n c e .  
I n t e r e s t  may a l s o  be awarded i n  dec rees  f o r  s p e c i f i c  
performance and i n  a c t i o n s  f o r  r e s c i s s i o n  of c o n t r a c t s .  
Furthermore the  payment of i n t e r e s t  may be ordered  where 
money has been ob ta ined  and r e t a i n e d  by f raud ,78  o r  where 
it  has been wi thhe ld  o r  misapplied by an executor  o r  a 
t r u s t e e  o r  anyone e l s e  i n  a f i d u c i a r y  pos i t i on .  The cour t ’ s  
j u r i s d i c t i o n  has been s l i g h t l y  narrowed by l e g i s l a t i o n  and 
r u l e s  of c o u r t , 7 g  bu t  the  cour t s  s t i l l  have cons ide rab le  
l a t i t u d e  t o  o r d e r  t h e  payment o f  i n t e r e s t ,  a s  a m a t t e r  of 
e q u i t y ,  a t  such r a t e s  and on such sums as  j u s t i c e  may 
r equ i r e .  For  example, i n  W a l l e r s t e i n e r  v. Moir (No.2) 
t h e  defendant was ordered  t o  repay money t h a t  he had 
appropr i a t ed  wrongfully and t o  pay compound i n t e r e s t  on the 
sum due, c a l c u l a t e d  a t  1 per  c e n t .  over  the minimum lending 
r a t e  w i th  y e a r l y  rests. 

76 J e f f o r d  v. Gee [I9701 2 Q.B. 130, 149 .  
7 7  The Aldora [1975] Q.B. 748. 
78 Johnson v. E. [1904] A.C. 817. 

79 See p.18, n. 62, above, and C.C.R., 0 . 2 9 ,  r r . 1 4  and 15. 

80 [I9751 Q.B. 373. 

80 

2 1  



The matrimonial  j u r i s d i c t i o n  

32. The matrimonial j u r i s d i c t i o n  t o  award i n t e r e s t  
i s  very  s l i g h t  bu t  it i s  mentioned f o r  t h e  s a k e  of 
completeness. The Matrimonial Causes Act 1973 allows 
t h e  cour t  a wide d i s c r e t i o n  i n  making o r d e r s  f o r  f i n a n c i a l  
p rov i s ion  by one spouse f o r  t h e  o t h e r  o r  f o r  t h e  ch i ldren  
and f o r  t h e  adjustment of t h e  p rope r ty  r i g h t s  o f  the  
spouses." 
a s  such bu t  where a spouse has  been kept o u t  o f  money t h a t  
should have been pa id  the  c o u r t  may r ed res s  t h e  balance by a 
lump sum payment t o  compensate him o r  h e r  f o r  having t o  l i v e  
on borrowed money i n  the  meantime. We a r e  cons ider ing  whether  
s i m i l a r  powers should be g iven  t o  mag i s t r a t e s  i n  the  
e x e r c i s e  o f  t h e i r  matrimonial  j u r i s d i c t i o n .  

The cour t  does n o t  have power t o  award i n t e r e s t  

82 

33. C e r t a i n  cour t s  have j u r i s d i c t i o n  by t h e  Married 
Women's P rope r ty  Act 188283 t o  decide d i s p u t e s  over 
p rope r ty  between husband and wi fe  and t o  make such orders  
a s  they  t h i n k  f i t .  If  it appea r s  t o  the  c o u r t  t h a t  a 
spouse i s  e n t i t l e d  t o  a sum of  money r e p r e s e n t i n g  h i s  o r  
h e r  sha re  o f  t h e  proceeds o f  s a l e  of d i spu ted  property and 
t h a t  payment has  been wi thhe ld  t h e  cour t  would seem t o  have 
the  power $0 award i n t e r e s t  on t h e  sum due. Awards of 
i n t e r e s t  a r e  however no t  u s u a l l y  made. 84 

81 Sec t ions  23 and 2 4 .  
82 Matrimonial Proceedings i n  Magis t ra tes '  Courts (1973), 

Working Paper N o .  5 3 ,  para.  59.  
83 Sec t ion  1 7 ,  a s  amended by t h e  Matrimonial Causes 

[Proper ty  and Maintenance) Act 1958 s . 7 .  The sec t ion  
was extended by the  Law Reform (Miscellaneous 
P rov i s ions )  Act 1970 s . 2  (2) t o  d i spu te s  between 
formerly engaged couples .  

84 Cf. Harr i son  v. Harrison r epor t ed  a t  (1975) 5 Family 
Law 1 5 .  
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34. Payments o f  i n t e r e s t  a r e ,  wi th  one excep t ion ,  
t axab le  a s  income, whether they a r e  recoverable  under  
c o n t r a c t  o r  by s t a t u t e  o r  whether t hey  a r e  awarded a s  a 
m a t t e r  o f  d i s c r e t i o n  under the  1934 Act.85 An except ion  
has  been made f o r  t h e  d i s c r e t i o n a r y  award o f  i n t e r e s t  on 
damages payable f o r  i n j u r y  o r  wrongful death; t h i s  i s  
n o t  s u b j e c t  t o  t ax .86  
i n t e r e s t  i s  an i n d i v i d u a l  o r  a f i r m  t h e  i n t e r e s t  must 
u s u a l l y  be pa id  g ross :  i t  is then  t h e  r e s p o n s i b i l i t y  of 
t h e  r e c i p i e n t  t o  s e e  t h a t  the  t a x  i s  pa id .  However, where 
t h e  person l i a b l e  f o r  t he  i n t e r e s t  i s  a l imi t ed  company o r  
a l o c a l  a u t h o r i t y  t h e  t a x  must u s u a l l y  be deducted and 
r emi t t ed  t o  the  In l and  Revenue by t h e  person making the  
d e d u ~ t i o n . ~ ~  The person  who i s  e n t i t l e d  t o  r e c e i v e  t h e  
i n t e r e s t  l e s s  t a x  i s  a l s o  e n t i t l e d  t o  i n s i s t  on t h e  
d e l i v e r y  of  a c e r t i f i c a t e  o f  deduct ion  o f  t ax  whether  the 
i n t e r e s t  is pa id  t o  him d i r e c t  o r  whether i t  i s  p a i d  
i n t o  cour t .  

Where the  pe r son  l i a b l e  t o  pay the 

88 

8 5  Riches v. Westminster Bank Ltd.  [1947] A.C.  390. 
86 Income and Corporation Taxes Act 1970, as  amended, 

87 Ibid., s .54 (1 ) .  
88 Ibid., s .55 (1 ) ;  The Norseman [1957] P.  2 2 4 .  

s .  375A. 
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PART I11 INTEREST ON DEBTS - CRITICISMS OF 
r n l  I ~ E  PRESENT LAW 

Areas o f  t h e  p r e s e n t  l a w  o f  which no c r i t i c i sm i s  made 

35. 
we were a t  one t ime w o r r i e d  by  an a p p a r e n t  tendency  t o  
t r e a t  5 p e r  c e n t .  p e r  annum as  a "commercial" r a t e ,  
r e g a r d l e s s  o f  market  c o n d i t i o n s .  However, t h e  very r e c e n t  
d e c i s i o n  o f  t h e  Court o f  Appeal  i n  W a l l e r s t e i n e r  v .  Moir 

i s  s t r o n g  a u t h o r i t y  f o r  a more r e a l i s t i c  
approach:  where t h e  payment o f  money h a s  b e e n  d e f e r r e d  
and t h e  e q u i t a b l e  j u r i s d i c t i o n  i s  invoked t h e  c o u r t s  a r e  
t o  have r e g a r d  t o  p r e v a i l i n g  i n t e re s t  r a t e s  when d e t e r -  
mining what compensat ion would be adequate .  We agree  
w i t h  t h i s  approach  and o u r  p r o v i s i o n a l  v iew i s  t h a t  
t h e  e q u i t a b l e  j u r i s d i c t i o n  t o  award i n t e r e s t  i s  not  i n  
need o f  f u r t h e r  o r  more d e t a i l e d  reform a l t h o u g h  we 
should  be  i n t e r e s t e d  t o  receive comments and  c r i t i c i s m s .  
A s  f o r  t h e  mat r imonia l  j u r i s d i c t i o n  our  p r o v i s i o n a l  view 
i s  t h a t  the  c o u r t s  s h o u l d  b e  empowered t o  compensate a 
spouse  from whom money h a s  been  wrongful ly  w i t h h e l d  by 
t h e  o t h e r  s p o u s e  by o r d e r i n g  t h e  payment o f  a lump sum, 
n o t  n e c e s s a r i l y  i d e n t i f i e d  as i n t e r e s t .  Here aga in  
comments and  criticisms would be  welcomed. 

So f a r  a s  t h e  e q u i t a b l e  j u r i s d i c t i o n  i s  concerned ,  

3 6 .  The p r e s e n t  law and  p r a c t i c e  i n  r e l a t i o n  t o  t h e  
payment o f  i n t e r e s t  i n  r e s p e c t  o f  d i shonoured  b i l l s  of  
exchange i s  c o m p l i c a t e d  b u t  w e l l - e s t a b l i s h e d .  We should  
welcome comments and c r i t i c i s m s  b u t  our  p r o v i s i o n a l  view 
i s  t h a t  no changes  a r e  needed.  

89 [1975] Q . B .  373. See p a r a .  31, above. 
90 See p a r a .  32, above. 
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Where i n t e r e s t  i s  p a y a b l e  a s  o f  r i g h t  

37 * Where i n t e r e s t  i s  p a y a b l e  a s  of  r i g h t  b u t  no 
r a t e  h a s  been a g r e e d  between t h e  p a r t i e s  we have two 
cr i t ic isms t o  make a t  t h i s  s t a g e .  F i r s t  where t h e  r a t e  of  
i n t e r e s t  h a s  n o t  been f i x e d  by s t a t u t e  t h e r e  i s  some 
u n c e r t a i n t y  a s  t o  t h e  r a t e  t h a t  w i l l  b e  o r d e r e d  by  t h e  c o u r t :  
t h i s  c r e a t e s  a d i f f i c u l t y  f o r  t h e  d e f e n d a n t  who w i s h e s  t o  
make a payment i n t o  c o u r t  t o  c o v e r  h i s  i n d e b t e d n e s s .  Second, 
t h e r e  seems t o  be  some i n c o n s i s t e n c y  i n  t h e  r a t e s  f i x e d  by 
s t a t u t e ,  f o r  example under  t h e  P a r t n e r s h i p  Act 1890g1 as  

92 compared w i t h  t h e  S o l i c i t o r s ’  Remunerat ion Order  1972.  
We s h a l l  have more t o  s a y  about  t h e s e  p o i n t s  l a t e r .  9 3  

The 1934 A c t  

38. T h i s  b r i n g s  us  t o  the  1934 Act and t h e  
d i s c r e t i o n a r y  award of  i n t e r e s t  i n  r e s p e c t  of  u n p a i d  d e b t s .  
Where t h e  c o u r t  h a s  power t o  award i n t e r e s t  under  t h e  1934 
A c t  t h e  d i s c r e t i o n  i s  e x e r c i s e d  i n  accordance  w i t h  w e l l -  
s e t t l e d  p r i n c i p l e s  which we have a l r e a d y  c o n s i d e r e d g 4  and of 
which we a r e  n o t ,  i n  t h e  main, c r i t i c a l ,  a l though comments 
and c r i t i c i s m s  from r e a d e r s  would be welcomed. B r o a d l y  
s p e a k i n g  where the defendant  h a s  k e p t  t h e  p l a i n t i f f  o u t  o f  
h i s  money and had  t h e  u s e  of  it h i m s e l f  t h e  c o u r t s  w i l l ,  
where t h e y  c a n ,  r e q u i r e  him t o  compensate  t h e  p l a i n t i f f  
a ~ c o r d i n g l y . ’ ~  Our major  c r i t i c i s m  o f  t h e  p r e s e n t  l a w  is  

9 1  P a r t n e r s h i p  A c t  1890,  ss .  2 4 ( 3 ) ,  4 2 ( 1 ) ;  5 p e r  c e n t .  p e r  

92 S . I .  1972 No. 1139,  r .  S ( 1 ) :  c u r r e n t l y  73  p e r  c e n t .  p e r  

9 3  See p a r a s .  66-68 and 94, below. 
94 P a r a s .  16-22,  above.  
95 See i n  p a r t i c u l a r  t h e  dictum o f  Lord Denning M.R. i n  

annum. See S o b e l l  v.  Boston [1975] 1 W.L.R.  1587.  

annum. 

H a r b u t t ’ s  “ P l a s t i c i n e “  Ltd.  v. Wa n e  Tank and  Pump Co. L td .  
L1970J 1 Q . B .  447, 468 which i s  q z o t e d  i n  p a r a .  1 2 ,  above. 

25 



t h a t  t h e r e  a r e  many s i t u a t i o n s  i n  which t h e  c r e d i t o r  i s  k e p t  
o u t  o f  h i s  money and h i s  d e b t o r  has  t h e  u s e  o f  it, y e t  t h e  
c r e d i t o r  c a n n o t  apply  f o r  i n t e r e s t  under  t h e  1934Act  o r  a t  
a l l .  I n  the paragraphs  tha t  f o l l o w  w e  s h a l l  examine t h e s e  
s i t u a t i o n s  i n  d e t a i l .  I n  P a r t  I V  we s h a l l  c o n s i d e r  how t h e  
law r e l a t i n g  t o  in te res t  on  d e b t s  might b e  reformed. 

Judgment w i t h o u t  t r i a l  

39. The c o u r t  h a s  t h e  power u n d e r  t h e  1934 A c t  t o  
award i n t e r e s t  on a d e b t  where p r o c e e d i n g s  f o r  t h e  r e c o v e r y  
o f  t h e  d e b t  have been " t r i e d " . 9 6  
d e f e n d a n t  d i s p u t e s  t h e  d e b t  and  c o n t e s t s  t h e  c a s e  but  l o s e s ,  
t h e  s u c c e s s f u l  p l a i n t i f f  may a p p l y  f o r  an award o f  i n t e r e s t .  
But t h e  p l a i n t i f f  may o b t a i n  a judgment w i t h o u t  having t he  
p r o c e e d i n g s  t r i e d  where t h e  defendant  a d m i t s  t h e  c la im o r  
f a i l s  t o  d e f e n d  i t .  A c t i o n s  t o  r e c o v e r  d e b t s  i n  t h e  High 
Cour t  and  i n  t h e  county  c o u r t s  a r e  v e r y  l a r g e l y  u n c o n t e s t e d  
by t h e  d e b t o r s .  I n  t h e  main t h e y  have no d e f e n c e ,  and t h e y  
e i t h e r  a l l o w  judgment t o  b e  e n t e r e d  a g a i n s t  them by d e f a u l t  
o r  on a d m i s s i o n  o r  t h e y  f a i l  i n  t h e i r  r e s i s t a n c e  t o  have a 
summary judgment e n t e r e d  a g a i n s t  them. 

I f ,  f o r  example,  t h e  

97 

40. I t  may be  t h a t  a d i s t i n c t i o n  s h o u l d  be drawn 
h e r e  between a judgment i n  d e f a u l t  of  a p p e a r a n c e  o r  d e f e n c e ,  
which i s  o b t a i n e d  w i t h o u t  t h e  p l a i n t i f f  h a v i n g  t o  adduce 
ev idence  i n  s u p p o r t  o f  h i s  claim, and a summary judgment, w h i  
i s  o b t a i n a b l e  i n  t h e  High C o u r t  upon p r o o f  t h a t  t h e  c la im i s  
wel l - founded.  98 Where t h e  p l a i n t i f f  o b t a i n s  a summary 

96 For  t h e  t e x t  of s . 3 ( 1 )  see para. 15 ,  above. 
97 Repor t  o f  t h e  Payne Committee on t h e  Enforcement o f  

Judgment Debts (1969) ,  Cmnd. 3909, p a r a s .  61-64. 
98 R.S.C., 0 . 1 4 ,  r. Z(1) .  
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judgment by s u b m i t t i n g  ev idence  in s u p p o r t  o f  an a p p l i c a t i o n  
u n d e r  R.S.C., O r d e r  1 4 ,  it may be  a r g u e d  t h a t  t h i s  
c o n s t i t u t e s  a t r i a l  o f  t h e  p r o c e e d i n g s  f o r  t h e  p u r p o s e s  o f  
t h e  1934 Act and t h a t  a n  award o f  i n t e re s t  may b e  made. 
However, summary judgment i s  o n l y  a p p l i e d  f o r  i n  a m i n o r i t y  
o f  c a s e s .  loo I t  c a n n o t  be a p p l i e d  f o r  u n l e s s  t h e  defendant  
h a s  e n t e r e d  a n  appearance  and it  i s  i n a p p r o p r i a t e  where t h e  
d e f e n d a n t  h a s  made a formal  a d m i s s i o n  o f  h i s  i n d e b t e d n e s s .  

99 

41. A s  f o r  judgments o b t a i n e d  i n  t h e  High Court  
i n  d e f a u l t  o f  appearance  o r  d e f e n c e ,  t h e  e d i t o r s  o f  t h e  
Supreme Court  P r a c t i c e  sugges t  t h a t  t h e  p l a i n t i f f  may ask 
f o r  f i n a l  judgment f o r  t h e  p r i n c i p a l  sum and f o r  i n t e r -  
l o c u t o r y  judgment f o r  i n t e r e s t  t o  b e  a s s e s s e d  by a n a l o g y  with 
a n  assessment  o f  damages. However, l i t t l e  u s e  i s  made of 
t h i s  i n  p r a c t i c e :  n o  doubt  i n  many c a s e s  where i t  a p p e a r s  
t h a t  t h e  d e f e n d a n t  c a n n o t  pay t h e  d e b t  t h e  p l a i n t i f f  i s  
r e l u c t a n t  t o  l a y  o u t  f u r t h e r  money i n  o b t a i n i n g  a n  a w a r d  of  
i n t e r e s t .  There would seem t o  be no comparable p r o c e d u r e  i n  
t h e  county  c o u r t  f o r  o b t a i n i n g  a d i s c r e t i o n a r y  award o f  
i n t e r e s t  e x c e p t  where t h e  a c t i o n  i t s e l f  i s  " t r i e d " ,  s o  no 
i n t e r e s t  may be  r e c o v e r e d  under  the 1934 Act where t h e  debt  
i s  u n d i s p u t e d  and judgment is  o b t a i n e d  wi thout  a t r i a l ,  
as happens i n  t h e  m a j o r i t y  o f  c a s e s .  102 

99 W a l l e r s t e i n e r  v. ( N k Z )  [1975]  Q.B. 373, 387-388, 
per Lord Denning M.R. 

100 I n  1974 t h e r e  were 46,154 d e f a u l t  judgments i n  t h e  
Queen's Bench D i v i s i o n  i n  London a s  a g a i n s t  2 , 5 7 1  
summary judgments .  

1 0 1  Supreme Cour t  P r a c t i c e ,  p a r a .  6/2/7A (1976 e d . ) .  
1 0 2  C i v i l  J u d i c i a l  S t a t i s t i c s  f o r  t h e  y e a r  1974 (Cmnd. 6361) 

show t h a t  i n  t h a t  y e a r  i n  1 , 0 9 1 , 5 4 1  c a s e s  i n  t h e  county 
c o u r t  judgment w a s  e n t e r e d  f o r  the p l a i n t i f f  w i t h o u t  a 
c o n t e s t ;  o n l y  45,175 c a s e s  were t r i e d .  
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Payment b e f o r e  judgment 

42. On t h e  p r e s e n t  s t a t e  of t h e  l a w  t h e  d e b t o r  who 
s e t t l e s  h i s  d e b t  b e f o r e  judgment  cannot  b e  o r d e r e d  t o  pay  
i n t e r e s t  on i t  under  t h e  1934 Act  however l o n g  he may h a v e  
w i t h h e l d  i t .  This i s  b e c a u s e  t h e r e  h a s  b e e n  n o  judgment. 
Furthermore where money i s  p a i d  on a c c o u n t ,  even a f t e r  
p r o c e e d i n g s  have  been commenced, t h e  p l a i n t i f f  must c r e d i t  

t h e  payment a g a i n s t  t h e  d e b t  and may o n l y  o b t a i n  judgment f o r  
I t  was d e c i d e d  i n  The Medina P r i n c e s s  104 t h e  b a l a n c e .  

t h a t  i n t e r e s t  may o n l y  be awarded under t h e  1934 Act i n  
r e s p e c t  o f  t h e  amount f o r  which  judgment i s  g iven .  Accord ing1  
t h e  d e b t o r  who h a s  t h e  means t o  pay h i s  d e b t  may o b t a i n  a 
p e r i o d  o f  i n t e r e s t - f r e e  c r e d i t  by d e l a y i n g  payment u n t i l  t h e  
l a s t  moment b e f o r e  judgment and  even i f  h e  d o e s  n o t  pay i t  
a l l  b e f o r e  judgment he  can o n l y  b e  o r d e r e d  t o  pay i n t e r e s t  
i n  r e s p e c t  o f  t h e  b a l a n c e  l e f t  o u t s t a n d i n g .  

lo3 

43. The Bolton Committee of  I n q u i r y  on Small F i r m s  
r e p o r t e d  i n  1971 t h a t  t h e y  r e c e i v e d  dozens o f  w e l l  
s u b s t a n t i a t e d  compla in ts  t ha t  powerfu l  c u s t o m e r s  - l a r g e  
companies ,  n a t i o n a l i s e d  i n d u s t r i e s ,  even l o c a l  a u t h o r i t i e s  - 
were d e l i b e r a t e l y  d e l a y i n g  t h e  payment o f  b i l l s  i n  o r d e r  to 
improve t h e i r  own l i q u i d i t y .  We do n o t  know how g e n e r a l  
such  p r a c t i c e s  a r e  o r  how s e r i o u s  a r e  t h e  consequences ;  we 
should  welcome comments and  i n f o r m a t i o n  f rom r e a d e r s .  We d o ,  
however, make t h e  p o i n t  t h a t  t h e  1934 A c t  d o e s  not  p r o v i d e  
t h e  c r e d i t o r  w i t h  a means o f  r e d r e s s  f o r  t h e  p e r i o d  t h a t  he 
i s  k e p t  o u t  o f  h i s  money p r o v i d e d  t h a t  i t  i s  p a i d  b e f o r e  
judgment . 
103 Hughes v. J u s t i n  [1894] 1 Q . B .  667. 
104 [1962] 2 Lloyd ' s  Rep. 1 7 .  
105 (1971) ,  Cmnd. 4811, p a r a .  1 2 . 7 7 .  
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Tender  b e f o r e  a c t i o n  

44. A s  w e  have a l r e a d y  ment ioned ,  t h e  d e b t o r  who 
s e t t l e s  h is  d e b t  b e f o r e  judgment c a n n o t  be o r d e r e d  t o  pay 
i n t e r e s t  on i t .  Nor can  t h e  d e b t o r  who t e n d e r s  payment 
of the d e b t  b e f o r e  p r o c e e d i n g s  have  been  s t a r t e d .  There may 
have been a wrongful  w i t h h o l d i n g  o f  t h e  debt  f o r  a 

c o n s i d e r a b l e  p e r i o d  b u t  t h e  d e b t o r  i s  n o t  o b l i g e d  t o  t e n d e r  
a sum i n  r e s p e c t  o f  in te res t  a s  h i s  c r e d i t o r  h a s  n o  r i g h t  t o  
i t .  The c r e d i t o r  must t h e r e f o r e  a c c e p t  t h e  t e n d e r ;  i f  he 
r e f u s e s  t o  a c c e p t  it and b r i n g s  p r o c e e d i n g s  t h e  t e n d e r  by 
t h e  d e b t o r  p r o v i d e s  a good d e f e n c e  t o  t h e  a c t i o n .  There i s  
t h u s  no way i n  which t h e  c r e d i t o r  t o  whom payment o f  t h e  
d e b t  h a s  been t e n d e r e d  may b r i n g  h i m s e l f  w i t h i n  t h e  scope 
o f  t h e  1934 A c t .  

45. A c r e d i t o r  whose d e b t  h a s  been w r o n g f u l l y  
w i t h h e l d  may s e e k  a d i s c r e t i o n a r y  award o f  i n t e r e s t  under  the  
1934 Act where the d e b t o r  d i s p u t e s  h i s  l i a b i l i t y  t o  pay  t h e  
d e b t  b u t  l o s e s  t h e  case. I f ,  however, t h e  d e b t o r  a d m i t s  
t h a t  t h e  d e b t  i s  owed, o r  does n o t  defend  t h e  p r o c e e d i n g s  o r  
pays  t h e  money b e f o r e  judgment o r  t e n d e r s  t h e  money b e f o r e  
a c t i o n  t h e  c r e d i t o r  may n o t ,  a s  a g e n e r a l  r u l e , l o 7  a p p l y  f o r  
i n t e r e s t  under  the  1934 A c t  however l o n g  he  may h a v e  been 
k e p t  o u t  o f  h i s  money. Our p r o v i s i o n a l  view i s  t h a t  t h i s  i s  
u n s a t i s f a c t o r y  and t h a t  t h e  l a w  s h o u l d  be changed. 

106 See p a r a .  42, above.  
107 S u b j e c t  t o  c e r t a i n  e x c e p t i o n s  c o n s i d e r e d  i n  p a r a s .  40 

and 41, i n  r e l a t i o n  t o  judgments  o b t a i n e d  i n  t h e  High 
Court .  
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PART IV INTEREST ON DEBTS - POSSIBLE REFORMS 

46. We have examined the  s i t u a t i o n s  in  which a 
debtor  may withhold money t h a t  i s  due wi thou t  having t o  
compensate t h e  c r e d i t o r  by paying i n t e r e s t  on it. I f  t h e  
genera l  p r i n c i p l e  governing awards of i n t e r e s t  i s  sound, 
namely t h a t  t h e  c r e d i t o r  shou ld  be compensated f o r  being 
kept  ou t  o f  h i s  money, t hen  s u r e l y  it ought t o  apply t o  a t  
l e a s t  some of t h e  s i t u a t i o n s  examined i n  P a r t  111. Our 
p r o v i s i o n a l  op in ion  i s  t h a t  t h e  genera l  p r i n c i p l e  i s  indeed  
sound and t h a t  i t  should be  s o  applied.  These a re  the 
assumptions on which the  res t  of t h i s  P a r t  i s  wr i t ten  b u t  
we should ,  o f  course,  welcome c r i t i c i s m s  o f  them. 

A wider d i s c r e t i o n  o r  s t a t u t o r y  i n t e r e s t ?  

4 7 .  The reform o f  t h e  law r e l a t i n g  t o  i n t e r e s t  on 
debts  may be approached i n  two ways. By one approach t h e  
cour t s !  j u r i s d i c t i o n  t o  make d i s c r e t i o n a r y  awards should b e  
increased .  For example, it might be p rov ided  t h a t  a 
c r e d i t o r  should  be e n t i t l e d  t o  apply f o r  a d i s c r e t i o n a r y  
award of i n t e r e s t  under t h e  1934 Act wherever he has been 
kept out o f  h i s  money, whether o r  not t h e  d e b t  is  d i spu ted  
and whether o r  no t  i t  i s  p a i d  before  judgment o r ,  indeed, 
before  proceedings.  

48. Another approach might be t h e  in t roduc t ion  of 
what we s h a l l  c a l l  " s t a t u t o r y  i n t e r e s t "  on c o n t r a c t  d e b t s .  
By t h i s  we mean a p rov i s ion  t h a t  con t r ac t  d e b t s  should, as 
a genera l  r u l e ,  ca r ry  i n t e r e s t  a t  a r a t e  f i x e d  by s t a t u t e  
from the  d a t e  on which t h e y  should  have been  paid.  
p rov i s ion  would tend t o  c u t  down the d i s c r e t i o n  of the  c o u r t  
under t h e  1934 Act because t h e  i n t e r e s t  on c o n t r a c t  deb t s  
would then  be  "payable a s  of r i g h t "  and would be excluded 

Such a 
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from t h e  ambit of s e c t i o n  3(1) of t h e  1934 Act by p rov i so  
(b) .Io8 

49.  Before cons ider ing  i n  g r e a t e r  d e t a i l  t h e  
p rov i s ions  t h a t  e i t h e r  approach might involve we s h a l l  
examine the  f a c t o r s  r e l evan t  t o  an inc reased  j u r i s d i c t i o n  
t o  make d i s c r e t i o n a r y  awards on t h e  one hand and s t a t u t o r y  
i n t e r e s t  on the  o t h e r .  

The advantages of f l e x i b i l i t y  

49 .  The 1934 Act gives t h e  cour t  a f o u r f o l d  
d i s c r e t i o n  i n  the  ma t t e r  of i n t e r e s t  on debts ;  it may 
r e f u s e  t o  make an award a l t o g e t h e r  b u t  i f  i t  makes an award 
it  has a d i s c r e t i o n  a s  t o  the  amount on which t o  award 
i n t e r e s t ,  the  r a t e  a t  which i t  should run and the  p e r i o d  
over which it  should be ca l cu la t ed .  The argument i n  favour 
of a wide d i s c r e t i o n  i s  t h a t  it enab le s  the  cour t  t o  do 
j u s t i c e  on the  f a c t s  of t he  p a r t i c u l a r  case.  In p r a c t i c e ,  
however, so f a r  a s  i n t e r e s t  on debt i s  concerned, t h e  
d i s c r e t i o n  always seems t o  be e x e r c i s e d  i n  broadly t h e  same 
way. We have found no repor ted  case  i n  which a s u c c e s s f u l  
p l a i n t i f f ' s  a p p l i c a t i o n  f o r  i n t e r e s t  on the  debt has  been 
r e fused  a l t o g e t h e r  o r  where it has been granted i n  r e s p e c t  
of p a r t  only of t h e  sum f o r  which judgment i s  given. Some 
v a r i a t i o n s  occur i n  the  mat te r  of r a t e s  and per iod  b u t  the 
d iscrepancy  i n  award from case t o  c a s e  i s  s l i g h t .  

50. What then  a r e  the  s i t u a t i o n s  i n  which t h e  
cour t  might p rope r ly  r e fuse  an a p p l i c a t i o n  f o r  i n t e r e s t  on 
a deb t ,  o r  be j u s t i f i e d  i n  awarding l e s s  than the  norm? 
There a r e ,  we t h i n k ,  t h r e e  s i t u a t i o n s  a t  l e a s t  t h a t  
deserve  s p e c i a l  mention. 

108 See paras .  1 5  and 2 4 - 2 6 ,  above. 
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(a1 Waiver by t h e  c r e d i t o r  

51. I f  a c r e d i t o r  were t o  promise  h i s  d e b t o r  t h a t  
he would n o t  a p p l y  f o r  a n  award o f  i n t e r e s t  under  t h e  1934 
Act and were t o  make a n  a p p l i c a t i o n  i n  b r e a c h  o f  h i s  
promise ,  t h e  c o u r t  would n o  doubt  t a k e  h i s  conduct  i n t o  
account  i n  d e c i d i n g  w h e t h e r  t o  accede t o  h i s  a p p l i c a t i o n .  
I t  may b e  s a i d  t h a t  i f  i n t e r e s t  were t o  b e  payable  a s  o f  
r i g h t  and n o t  merely a s  a m a t t e r  of d i s c r e t i o n ,  t h e  c o u r t  
would have  no power t o  r e f u s e  an award i n  s u c h  a c a s e .  
T h i s  i s  o n l y  p a r t l y  t r u e .  I f  t h e  promise were  given f o r  
c o n s i d e r a t i o n  t h e  c r e d i t o r  would be bound by  i t  and even  
i f  i t  were n o t  g iven  f o r  c o n s i d e r a t i o n  t h e  d e b t o r  might  
be a b l e  t o  meet h i s  c l a i m  w i t h  a defence  o f  promissory 
e s t o p p e l .  log 
c o n s i d e r a t i o n  and t h e  d e f e n c e  o f  promissory  e s t o p p e l  i n  
g r e a t e r  d e p t h  i n  subsequent  working p a p e r s  and we s h a l l  t h e n  
c o n s i d e r  what  re forms,  i f  any ,  a r e  needed i n  t h e  law 
r e l a t i n g  t o  w a i v e r ,  i n c l u d i n g  t h e  waiver  by  a c r e d i t o r  o f  
a c l a i m  f o r  i n t e r e s t .  We ment ion  it now t o  show t h a t  we 

We i n t e n d  t o  examine t h e  d o c t r i n e  of 

a r e  a l i v e  t o  t h e  p o s s i b l e  d i f f i c u l t i e s  b u t  w e  do not  
propose  t o  c o n s i d e r  them f u r t h e r  i n  t h i s  p a p e r .  

(b 1 I n o r d i n a t e  d e l a y  by t h e  c r e d i t o r  

52. A c r e d i t o r  who t a k e s  no s t e p s  t o  recover  h i s  
d e b t  may be  r e g a r d e d  as less  d e s e r v i n g  o f  an award of 
i n t e r e s t  t h a n  a c r e d i t o r  who p r e s s e s  f o r  t h e  recovery o f  
h i s  money. I t  may be  s a i d ,  i n  favour  o f  t h e  d i s c r e t i o n a r y  
award, t ha t  t h i s  e n a b l e s  t h e  c o u r t  t o  s e e  t h a t  t h e  d i l a t o r y  
c r e d i t o r  g e t s  l e s s  i n t e r e s t  t h a n  t h e  d i l i g e n t ,  and t h a t  i n  
c a s e s  where t h e r e  has  been  g r o s s  o r  i n o r d i n a t e  de lay  h e  
g e t s  none a t  a l l .  There i s  some a u t h o r i t y  f o r  t h e  
p r o p o s i t i o n  t h a t  a r e f u s a l  o f  i n t e r e s t  on t h e  grounds of  

109 C e n t r a l  London P r o p e r t y  T r u s t  Ltd. v. High Trees  House 
Ltd.  P9471 K.B. 130, b u t  s e e  a l s o  Foakes  v. Beer 
(1884) 9 App. Cas. 6 0 5 .  
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i n o r d i n a t e  delay would be a proper e x e r c i s e  of t h e  c o u r t ' s  
d i scre t ion , ' "  a l though we have found no repor ted  case i n  
which an award of i n t e r e s t  on a debt  ( a s  opposed t o  
damages) has been r e fused  on t h i s  ground. In the  o rd ina ry  
way t h e  delay w i l l  of course p r e j u d i c e  t h e  c r e d i t o r  more 
than  t h e  deb to r ,  By leaving  the  deb t  ou ts tanding  wi thout  
t ak ing  l e g a l  proceedings the  c r e d i t o r  n o t  only l o s e s  t h e  
use  o f  t he  money b u t  runs the  r i s k  t h a t  t he  debt i t s e l f  
may prove i r r e c o v e r a b l e ,  f o r  example because t h e  d e b t o r  
has become bankrupt o r  the  l i m i t a t i o n  per iod  has exp i r ed .  
The r e l evan t  l i m i t a t i o n  per iod  f o r  t h e  recovery o f  a 
simple debt i s  s i x  years'" and t h i s  a p p l i e s  t o  i n t e r e s t  
on t h e  debt a s  we l l .  '12 
t h e  recovery of t h e  debt  w i l l  no t  u s u a l l y  p re jud ice  t h e  
deb to r  except where he has a defence t o  the  claim and i t s  
p r e s e n t a t i o n  i s  made more d i f f i c u l t  by the  lapse  o f  t ime,  
f o r  i n s t ance  because documents have been l o s t  o r  
w i tnes ses  have d i ed .  Where the  deb t  i s  no t  d i spu ted  it i s  
t o  the  d e b t o r ' s  advantage f o r  l e g a l  proceedings t o  be  
delayed a s  long a s  p o s s i b l e ,  and it i s  o f t e n  s a i d  t h a t  
"it is  t h e  duty o f  t h e  debtor t o  s eek  ou t  h i s  creditor."113 

Delay i n  b r i n g i n g  proceedings f o r  

(c )  The poor debtor  

53. The Payne Report on t h e  Enforcement o f  
Judgment Debts drew a d i s t i n c t i o n  between "the hard  core"  
o f  debtors  who, a l though ab le  t o  pay t h e i r  debts ,  d e l i b e r a t e l y  
e x p l o i t  t he  processes  o f  t he  law t o  o b t a i n  the maximum 
amount of c r e d i t  and those  debtors who would l i k e  t o  c l e a r  
themselves of t h e i r  deb t s  bu t  a r e  unable  t o  do s o  due t o  
circumstances beyond t h e i r  con t ro l .  I t  may be s a i d  t h a t  

110 J e f f o r d  v. Gee [1970] 2 Q.B. 130, 151 .  
111 Limi ta t ion  Act 1939, s . 2  (1) ( a ) .  
1 1 2  Elder  v. Nor thco t t  [1930] 2 Ch. 4 2 2 .  
113 F o r  example, Bremer Oel t rans  o r t  G.M.B.H.  v. Drewry 

114 ( 1 9 6 9 )  Cmnd. 3909, paras. 1002-1003. 

[1933] 1 K.B.  753, 765 per Syesse r  L . J .  
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s t a t u t o r y  i n t e r e s t  would i n c r e a s e  the f i n a n c i a l  burden 
on the  bad ly  o f f .  Many people  would be a f f e c t e d .  L i t i g a t i o l  
r e s u l t s  i n  about a m i l l i o n  judgment d e b t o r s  a year and, on 
average, judgment debts  a r e  discharged i n  t h r e e  years from 
judgment . Where the  award of i n t e r e s t  r equ i r e s  t he  
e x e r c i s e  of t h e  c o u r t ' s  d i s c r e t i o n  the  c o u r t  i s ,  i n  t h e o r y  
a t  l e a s t ,  a b l e  t o  "temper t h e  wind t o  t h e  shorn lamb'*,116 
and t h e  c r e d i t o r  may be r e l u c t a n t  t o  ask  f o r  a d i s c r e t i o n a r y  
award o f  i n t e r e s t  which t h e  debtor  i s  c l e a r l y  unable t o  pay .  
Perhaps t h e  c r e d i t o r  would be l e s s  r e l u c t a n t  t o  claim 
i n t e r e s t  i f  it became payable  a s  of r i g h t  and could be 
obta ined  by t h e  same p rocess  and i n  t h e  same way as t h e  
judgment f o r  t h e  debt on which i t  was c a l c u l a t e d .  

5 4 .  I t  i s  f o r  cons ide ra t ion  whether  the a d d i t i o n a l  
hardship  t h a t  might be imposed on those who were unable t o  
pay t h e i r  deb t s  would make t h e  i n t r o d u c t i o n  of s t a t u t o r y  
i n t e r e s t  s o c i a l l y  undes i r ab le .  I t  should be noted t h a t ,  
a s  a gene ra l  r u l e ,  t h e  c o u r t s  have no power t o  r e l i eve  a 
debtor  from paying i n t e r e s t  on the  grounds o f  h i s  pover ty .  
F o r  i n s t a n c e  judgment d e b t s  ob ta ined  i n  t h e  High Cour t  c a r r y  
i n t e r e s t ;  s o ,  i n  c e r t a i n  circumstances,  do debts provable  
i n  bankruptcy; no s p e c i a l  r u l e s  e x i s t  f o r  poor debtors .  
Nor has t h e  cour t  the  power t o  excuse t h e  deb to r  from 
paying i n t e r e s t  where he has  cont rac ted  t o  pay it a t  a 
lawful r a t e  f o r  example, under  t h e  terms o f  a h i re -purchase  
agreement o r  a bu i ld ing  s o c i e t y  mortgage. Nor have we 
found any r epor t ed  case  i n  which the c o u r t  h a s  refused a 
d i s c r e t i o n a r y  award of i n t e r e s t  on the  ground of the 
deb to r ' s  i n a b i l i t y  t o  pay. Our p rov i s iona l  view i s  t h a t  
the  d e b t o r ' s  ob l iga t ion  t o  pay i n t e r e s t  on a debt should n o t  
depend upon whether he has  the means t o  pay it. 
welcome comments. 

We shou ld  

115  Ibid., para .  68. 
116 H a r b u t t ' s  "P la s t i c ine"  Ltd.  v. Wa ne Tank and Pump Co. - Ltd. 119701 1 Q . B .  447, 468 ,  E l o r d  Denning M.R. 
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The advantages o f  c e r t a i n t y  

55. The p o s s i b l e  advantage of f l e x i b i l i t y  which 
c h a r a c t e r i s e s  t h e  d i s c r e t i o n a r y  award, must be ba lanced  
a g a i n s t  t he  d isadvantage  of u n c e r t a i n t y .  
s t a t e  of t h e  law t h e  debtor  who d i s p u t e s  h i s  l i a b i l i t y  t o  
pay t h e  debt does n o t  know what i f  anyth ing  the  c o u r t  may 
award by way of i n t e r e s t  i f  he l o s e s  t h e  case. He may not 
know from t h e  p l ead ings  i n  the  case  a t  what r a t e  o r  over  
what pe r iod  i n t e r e s t  w i l l  be claimed nor  indeed whether  an 
a p p l i c a t i o n  f o r  an award of i n t e r e s t  w i l l  be made. These 
a r e  n o t  ma t t e r s  t h a t  t h e  p l a i n t i f f  i s  requi red  t o  p u t  i n  
h i s  p leadings .  Even where t h e  p l a i n t i f f  n o t i f i e s  t h e  
defendant of h i s  i n t e n t i o n  t o  apply f o r  i n t e r e s t  on a 
c e r t a i n  sum over a c e r t a i n  per iod  a t  a c e r t a i n  r a t e  some 
doubt remains a s  t o  what t he  cour t  w i l l ,  i n  i t s  d i s c r e t i o n ,  
award. By way o f  c o n t r a s t ,  where i n t e r e s t  i s  payable  as of 
r i g h t  t h e  p l a i n t i f f  has  t o  give d e t a i l s  i n  h i s  p l ead ings  of 
t h e  amount claimed and t h e  f a c t s  r e l i e d  on i n  suppor t  of 
t h e  c la im,  s o  a s  t o  l e t  t h e  defendant know what h i s  t o t a l  
l i a b i l i t y  w i l l  be if he lo ses  t h e  c a s e ,  and what he  should 
pay i n t o  cour t .  '18 

c o n t r a c t  debts  would, arguably,  b e n e f i t  both p a r t i e s  by i ts  
g r e a t e r  c e r t a i n t y .  I t  would be b e t t e r  f o r  the  defendant  
because he would know how much he would have t o  pay by way 
of i n t e r e s t  i f  he l o s t .  I t  would b e  b e t t e r  f o r  t h e  
p l a i n t i f f  because t h e  defendant who made a payment i n t o  
cour t  i n  r e spec t  of t h e  debt would have t o  make a payment 
t h a t  covered i n t e r e s t  a s  wel l .  

On t h e  p r e s e n t  

A scheme o f  s t a t u t o r y  i n t e r e s t  on 

1 1 9  

1 1 7  Riches v. Westminster Bank Ltd. [1943] 2 A l l  E.R. 725. 

118 Sheba Gold Mining Co. Ltd. v. Trubshawe [1892] 1 Q.B.  
674. 

119 See para.  29, above. 
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Legal  c o s t s  

56. The l e g a l  c o s t s  involved  i n  o b t a i n i n g  a 
d i s c r e t i o n a r y  award o f  i n t e re s t  on an u n d i s p u t e d  debt  must  
be g r e a t e r  t h a n  t h o s e  which would be i n v o l v e d  i n  o b t a i n i n g  
s t a t u t o r y  i n t e re s t .  The l a t t e r  would, u n l e s s  e x c e p t i o n a l  
p r o v i s i o n  were made, be r e c o v e r a b l e  by the  same d e f a u l t  
p r o c e d u r e  as the d e b t  i t s e l f ,  w i t h o u t  a c o u r t  hear ing .  The 
e x e r c i s e  o f  t h e  c o u r t ' s  d i s c r e t i o n ,  on t h e  o t h e r  hand, must 
i n v o l v e  a c o u r t  h e a r i n g ,  t h e  submission o f  ev idence  and  t h e  
a d d r e s s  o f  argument. Even i f  t h e  ev idence  a n d  argument a r e  
reduced  t o  the meres t  f o r m a l i t y  some e x t r a  c o s t s  must be  
i n v o l v e d ,  and t h e s e  must b e  borne  i n  t h e  f i r s t  i n s t a n c e  
by t h e  p l a i n t i f f ;  no doubt  t h e  u s u a l  o r d e r  would be f o r  
the d e f e n d a n t  t o  pay them e v e n  though he  d i d  n o t  c o n t e s t  
t h e  p l a i n t i f f ' s  a p p l i c a t i o n  f o r  an award. A system o f  
s t a t u t o r y  i n t e r e s t  on c o n t r a c t  d e b t s  would t h e r e f o r e  b e  
cheaper  f o r  t h e  d e b t o r  t h a n  a n  e n l a r g e d  j u r i s d i c t i o n  t o  
make d i s c r e t i o n a r y  awards.  From t h e  c r e d i t o r ' s  p o i n t  o f  
view it  would have t h e  a d v a n t a g e  o f  b e i n g  n o t  on ly  c h e a p e r  
b u t  q u i c k e r .  

The l a w  and p r a c t i c e  i n  o t h e r  c o u n t r i e s  

( a )  Europe 

5 7 .  Outs ide  England ,  Wales and Nor thern  I r e l a n d ,  
t h e  g e n e r a l  r u l e  i n  Europe i s  t h a t  t h e  w i t h h o l d i n g  of a d e b t  

1 2 0  

e n t i t l e s  t h e  c r e d i t o r  t o  i n t e r e s t .  In S c o t l a n d ,  f o r  
example, i t  i s  a r u l e  which has r e c e i v e d  g e n e r a l  e f f e c t ,  
t h a t  where money i s  shown t o  have been due a n d  t o  have b e e n  

1 2 0  S e c t i o n  17(1) of  t h e  Law Reform (Misce l laneous  
P r o v i s i o n s )  Act ( N o r t h e r n  I r e l a n d ) ,  1 9 3 7  fol lows t h e  
wording o f  s e c t i o n  3 ( 1 )  o f  t h e  Law R e f o r m  
(Misce l laneous  P r o v i s i o n s )  A c t  1934; see  para .  1 5 ,  
above.  
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demanded, i n t e r e s t  runs i f  t h e  demand o r  r e q u e s t  f o r  

payment is  n o t  acceded  t o ;  the in te res t  i s  r e c o v e r a b l e  
as  o f  r i g h t .  

58. Wi th in  t h e  European Economic Community t h e r e  
i s  o n l y  one c o u n t r y  o u t s i d e  the U n i t e d  Kingdom i n  which  t h e  
w i t h h o l d i n g  o f  a d e b t  does n o t  e n t i t l e  t h e  c r e d i t o r  t o  

i n t e r e s t  and that  i s  t h e  Republ ic  o f  I r e l a n d .  I n  t h a t  
c o u n t r y  n o t  even a d i s c r e t i o n a r y  award o f  i n t e r e s t  may be 
made: i n t e r e s t  down t o  judgment may o n l y  be r e c o v e r e d  where 
i t  i s  provided  f o r  by c o n t r a c t .  In a l l  o t h e r  member s t a t e s  
t h e  c r e d i t o r  may demand i n t e r e s t  a t  a p r e s c r i b e d  r a t e  f o r  
t h e  p e r i o d  o f  d e f a u l t  p r i o r  t o  judgment .  The ra tes  o f  
i n t e r e s t  and t h e  p e r i o d  over  which i t  may be c l a i m e d  v a r y  
from c o u n t r y  t o  c o u n t r y  b u t  t h e  n o t i o n  t h a t  i n t e r e s t  should  
be p a y a b l e  a s  o f  r i g h t  i s  g e n e r a l l y  a c c e p t e d .  

1 2 2  

59. I n  Belgium i n t e r e s t  i s  r e c o v e r a b l e  as  o f  
r i g h t  from t h e  s e r v i c e  o f  t h e  summons on t h e  d e b t o r .  The 
r a t e ,  which i s  f i x e d  by Royal Decree ,  i s  c u r r e n t l y  8 p e r  
c e n t .  p e r  annum. S i n c e  1970 t h e  same r a t e  h a s  b e e n  
p r o v i d e d  f o r  commercial t r a n s a c t i o n s  as  f o r  o t h e r s .  The 
c o u r t s  have a d i s c r e t i o n  t o  award i n t e r e s t  over  a l o n g e r  
p e r i o d  o r  a t  a h i g h e r  r a t e  where t h e  d e b t o r  has  a c t e d  i n  
bad f a i t h .  I n  Denmark t h e  r u l e  i n  r e l a t i o n  t o  sale  of 
goods i s  t h a t  i n t e r e s t  i s  payable  f rom t h e  d a t e  wh-n t h e  
p r i c e  s h o u l d  have been  p a i d ;  where t h e  purchase  i s  n o t  

1 2 1  London, Chatham and Dover Rai lway Co. v. South  E a s t e r n  
Railway Co. 118931 A . C .  429, 443 per Lord Shand. 

1 2 2  Riches v.  Westmins te r  Bank Ltd .  [1947] A . C .  390,  412 
p r d  Normand. 

123 Royal Decree,  1 4  October  1974. 
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made i n  t h e  course of  b u s i n e s s  i n t e r e s t  runs from the d a t e  

when the purchaser  r e c e i v e s  t h e  b i l l .  124 
c o n t r a c t s  t h e  c r e d i t o r  i s  e n t i t l e d  t o  i n t e r e s t  from t h e  
da t e  on which payment should  have been made but  where no 
da te  f o r  payment has been f i x e d  the  c r e d i t o r  must remind t h e  
debtor  t h a t  payment i s  due when reasonable  cons ide ra t ions  
r equ i r e  such  n o t i f i c a t i o n .  lZ5 The i n t e r e s t  r a t e  was a l t e r e d  
i n  1975 from 5 o r  6 pe r  c e n t .  per  annum t o  2 per cent.  o v e r  
t he  o f f i c i a l  bank r a t e  o f  t h e  Danish N a t i o n a l  Bank i n  a l l  
cases .  

With o ther  

60. In  France i n t e r e s t  on commercial debts runs 
au tomat i ca l ly  from the  d a t e  o f  demand f o r  payment, and on 
o the r  d e b t s  i t  runs from t h e  se rv ice  on t h e  debtor of t h e  
summons. The r a t e  i s  f i x e d  i n  a l l  cases  by reference t o  
the  o f f i c i a l  discount r a t e  o f  t he  Bank o f  France. 126 I n  
Germany t h e r e  is a d i s t i n c t i o n  a s  t o  r a t e  between commercial’ 
t r a n s a c t i o n s ,  on which i n t e r e s t  is payable a t  5 per  c e n t .  pe r  
annumlZ7 and o the r s ,  on which t h e  r a t e  i s  4 p e r  cent.  p e r  
annum. 128 
a d a t e  has  been f ixed ;  o the rwise  from t h e  d a t e  of formal 
warning. I n  I t a l y  o b l i g a t i o n s  t h a t  involve  t h e  payment o f  
money c a r r y  i n t e r e s t  a t  5 p e r  cent .  per  annum according t o  
the  I t a l i a n  C i v i l  Code. lZ9 
payable on deb t s  a t  t h e  ra te  o f  6 per  c e n t .  p e r  annum: i t  
runs from demand i n  r e s p e c t  o f  commercial d e b t s ;  o therwise  
from t h e  s e r v i c e  of t he  summons. In  t h e  Netherlands 
i n t e r e s t  on deb t s  i s  r ecove rab le  a t  a p r e s c r i b e d  r a t e ,  

1 2 4  S a l e  o f  Goods Act 1906, ar t .  38, as  amended. 
125 Bonds Act 1938, art .  6 2 ,  a s  amended. 
1 2 6  Code C i v i l ,  a r t .  1153, De‘cret-loi No. 75-619, 11 J u l y  1 9  
1 2 7  Commercial Code, s .  352. 
128 C i v i l  Code, s .  288. 
129 Articles 1 2 2 4 ,  1284. 
130 Code C i v i l ,  a r t .  1153. 

The i n t e r e s t  runs  from the  d a t e  f o r  payment where 

I n  Luxembourg i n t e r e s t  i s  
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c u r r e n t l y  10 p e r  cen t .  per  annum,131 ca l cu la t ed  from the 
s e r v i c e  of t he  summons o r  from any e a r l i e r  da te  on which the 
debtor  was advised  t h a t  payment w a s  due and t h a t  i n t e r e s t  
would be claimed. In  a l l  t hese  c o u n t r i e s  a r a t e  o f  i n t e r e s t  
i s  p re sc r ibed ,  b u t  a h igher  r a t e  may be recovered where it  
has  been agreed between the  p a r t i e s .  

61 Outs ide  the  European Economic Community the 
genera l  r u l e  i s  t h a t  i n t e r e s t  on d e b t s  t h a t  have been withheld 
i s  payable a s  o f  r i g h t .  The law o f  Sweden deserves  
p a r t i c u l a r  n o t i c e  a s  i t  has been changed r ecen t ly .  As from 
1 January 1976 i n t e r e s t  runs on a l l  unpaid debts  a t  4 per 
cen t .  over t he  o f f i c i a l  discount r a t e  of the Riksbank, 
except  where a h i g h e r  r a t e  has been agreed between t h e  p a r t i e s .  
I t  runs  from the  d a t e  f o r  payment where t h i s  has been fixed 
by agreement; o therwise  it runs from one month a f t e r  the 
demand f o r  payment where the  demand inc ludes  n o t i c e  t h a t  a 
f a i l u r e  t o  make payment w i l l  involve  the  debtor i n  an 
o b l i g a t i o n  t o  pay i n t e r e s t .  

(b) 

62. The Uniform Laws on I n t e r n a t i o n a l  S a l e s  Act 
1967 provides132 t h a t ,  i n  i n t e r n a t i o n a l  s a l e s  t o  which the 
Act appl ies ,133  t h e  s e l l e r  i s  e n t i t l e d  t o  i n t e r e s t  on the 
c o n t r a c t  p r i c e  where the  buyer de l ays  payment i n  breach  o f  
c o n t r a c t .  The ra te  of i n t e r e s t  p rovided  i s  1 p e r  c e n t .  
over t he  o f f i c i a l  d i scount  r a t e  i n  t h e  country i n  which the 
s e l l e r  c a r r i e s  on bus iness  o r  r e s i d e s .  

The h i f o r i n  Laws on I n t e r n a t i o n a l  Sa les  Act 1967 

131 As from 1 May 1974. 
132 Sch. I ,  A r t .  83. 
133 Sec t ion  l ( 3 )  and ( 5 )  and Orders i n  Council made there-  

under. By t h e  Uniform L a w s  on I n t e r n a t i o n a l  S a l e s  
Order 1 9 7 2 ,  S . I .  1 9 7 2  No. 973, t h e  following coun t r i e s  
a r e  now Cont rac t ing  S t a t e s  for t he  purposes o f  the 
r e l evan t  convention: Belgium, I s r a e l ,  I t a l y ,  The 
Netherlands,  San Marino and t h e  United Kingdom. 
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The Uni ted  S t a t e s  of America 

63. I n  t h e  U n i t e d  S t a t e s  o f  America t h e  c r e d i t o r  i: 

g e n e r a l l y  e n t i t l e d  t o  i n t e r e s t  a s  o f  r i g h t  where t h e  

payment o f  a d e b t  h a s  been  w i t h h e l d .  134 
r i g h t  t o  i n t e re s t  h a s  been h e l d  by t h e  c o u r t s  t o  e x i s t  a t  
common l a w , 1 3 5  i n  o t h e r s  i t  is e x p r e s s l y  p r o v i d e d  f o r  by  
S t a t e  Code. A f a i r l y  t y p i c a l  example o f  t h e  l a t t e r  i s  t o  
be found i n  the C i v i l  Code o f  t h e  S t a t e  o f  C a l i f o r n i a ,  
s e c t i o n  3287(a)  o f  which p r o v i d e s : -  

In  some S t a t e s  the  

“Every p e r s o n  who i s  e n t i t l e d  t o  recover  
damages c e r t a i n ,  o r  c a p a b l e  o f  be ing  made 
c e r t a i n  by c a l c u l a t i o n ,  and t h e  r i g h t  t o  
r e c o v e r  which i s  v e s t e d  i n  h i m  upon a 
p a r t i c u l a r  day ,  i s - e n t i t l e d  a l s o  t o  r e c o v e r  
i n t e r e s t  t h e r e o n  from t h a t  d a y  except  d u r i n g  
such  t ime a s  t h e  d e b t o r  i s  p r e v e n t e d  by l a w ,  
o r  by t h e  ac t  o f  t h e  c r e d i t o r  f r o m  paying 
t h e  d e b t  

64. Some S t a t e  Codes a l low t h e  d e b t o r  a p e r i o d  
of  t i m e  i n  which t o  pay t h e  d e b t  b e f o r e  i n t e r e s t  s t a r t s  t o  
run .  137 O f  t h e  o t h e r  S t a t e  Codes a few p r o v i d e  t h a t  
i n t e r e s t  i s  o n l y  r e c o v e r a b l e  where t h e  p a r t i e s  have p r o v i d e d  
f o r  i t ,  e x p r e s s l y  o r  impl ied ly ,138  and a f e w  p r o v i d e  t h a t  
t h e  award o f  i n t e r e s t  s h o u l d  b e  l e f t  t o  t h e  d i s c r e t i o n  o f  
t h e  j u r y .  

134 Res ta tement  o f  t h e  Law o f  C o n t r a c t s  ( 1 9 3 2 ) ,  s . 3 3 7 ( a ) .  
135 For  example i n  Ar izona  a n d  Minnesota. 
136 O t h e r s  t h a t  a r e  b r o a d l y  s i m i l a r  a r e  the  Codes of 

Alabama, Colorado,  C o n n e c t i c u t ,  Delaware ,  Georgia, 
I l l i n o i s ,  Kansas, Kentucky,  L o u i s i a n a ,  M i s s o u r i ,  
Montana, Nevada, New York, North C a r o l i n a ,  North 
Dakota, Oklahoma, Oregon, South C a r o l i n a ,  South 
Dakota ,  Washington, West V i r g i n i a  and Wisconsin,  and 
t h e  Codes o f  P u e r t o  Rico  and t h e  V i r g i n  I s l a n d s .  

137 H a w a i i ,  Idaho ,  Iowa, Nebraska ,  New Jersey, New Mexico 
and Texas. 

139 

138 Maine, Michigan and Vermont, 
139 Arkansas ,  D i s t r i c t  of Columbia, Maryland,  Tennessee 

and V i r g i n i a .  
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S t a t u t o r y  i n t e r e s t :  a provisonal  view 

6 5 .  I t  seems t o  be accep ted  by the  c o u r t s  as j u s t  
t h a t  a c r e d i t o r  who i s  kept ou t  o f  h i s  money shou ld  be 

140 compensated f o r  t h e  per iod  over which payment i s  delayed. 
Yet t h e r e  a r e  many s i t u a t i o n s  i n  which such compensation is  
n o t  a v a i l a b l e .  Our prov i s iona l  view i s  t h a t  m o s t  o f  the 
main d i f f i c u l t i e s  and i n j u s t i c e s  t h a t  we examined i n  Pa r t  
111141 could be remedied by the  in t roduc t ion  of a system of 
s t a t u t o r y  i n t e r e s t  on con t r ac t  deb t s .  The p r i n c i p a l  arguments 
f o r  p r e f e r r i n g  such a system t o  an  en larged  j u r i s d i c t i o n  t o  
make d i s c r e t i o n a r y  awards a re  t h a t  it would p rov ide  g rea t e r  
c e r t a i n t y ,  i t  would be cheaper i n  terms of l e g a l  c o s t s  and 
i t  would be broadly  cons i s t en t  w i th  t h e  laws of  o t h e r  
c o u n t r i e s  i n  the  wes tern  world. We a r e  impressed by these 
arguments and accord ingly  make t h e  p rov i s iona l  recommendation 
t h a t  a system of  s t a t u t o r y  i n t e r e s t  should be in t roduced .  
This i s  no t  t o  say  t h a t  the  d i s c r e t i o n  t o  award i n t e r e s t  
on deb t s  under t h e  1934 Act should be e n t i r e l y  abo l i shed ,  
bu t  r a t h e r  t h a t  i t s  func t ion  should be subord ina te  t o  the 
scheme of s t a t u t o r y  i n t e r e s t  which we favour. I n  t h e  
paragraphs tha,t fo l low we cons ide r  where the boundar ies  of 
such a scheme should  be drawn and how the  p re sen t  law on 
d i s c r e t i o n a r y  awards might be r e v i s e d  t o  cover t h e  a reas  
o u t s i d e  those  boundar ies .  

Debts which should  c a r r y  s t a t u t o r y  i n t e r e s t  

(a1 Cont rac t  debts 

66.  To what debts should a scheme of s t a t u t o r y  
i n t e r e s t  apply? I n  most fore ign  c o u n t r i e s  it i s  conf ined  
t o  c o n t r a c t  deb t s  and judgment deb t s .  We a re  no t  concerned 

140 J e f f o r d  v. [1970] 2 Q . B .  130. 
1 4 1  Paras 39-44, above. 
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i n  t h i s  paper  wi th  judgment debts142 and s o  w i l l  take 
i n t e r e s t  on c o n t r a c t  debts  as a s t a r t i n g  p o i n t .  

67. The b a s i s  of Lord Ellenborough's "fixed ru l e"  
i n  r e l a t i o n  t o  con t r ac t  debts143 was t h a t  u n l e s s  the  c r e d i t o r  
s t i p u l a t e d  f o r  t h e  payment o f  i n t e r e s t  he was presumed t o  
have agreed t o  do without it. This r u l e  w a s  l a t e r  seen t o  be 
too ha r sh  and success ive  a t t empt s  were made to modify i t .  
We th ink  tha t  t h e  time has come t o  reverse  t h e  ru l e  and t o  
provide tha t  c o n t r a c t  deb t s  should  ca r ry  i n t e r e s t  a t  a 
s t a t u t o r y  r a t e  and over a s t a t u t o r y  per iod  excep t  where, o r  
t o  the  e x t e n t  t h a t ,  the  p a r t i e s  have s t i p u l a t e d  t o  the 
con t r a ry  . 

68. The r eve r sa l  o f  t h e  o l d  common law r u l e  would mean 

t h a t  where t h e  con t r ac t  was s i l e n t  as t o  i n t e re s t  a r i g h t  t o  
s t a t u t o r y  i n t e r e s t  would be impl ied .  On t h e  o t h e r  hand where 
the  p a r t i e s  provided f o r  a r a t e  and per iod  of  i n t e r e s t  t h a t  
d i f f e r e d  from t h e  r a t e  and p e r i o d  app l i cab le  t o  s t a t u t o r y  
i n t e r e s t  t h e  i n t e n t i o n  of t h e  p a r t i e s  would p r e v a i l  and 
i n t e r e s t  would be due by c o n t r a c t  r a t h e r  t h a n  by s t a t u t e .  
No doubt,  where the  r i g h t  t o  i n t e r e s t  had been provided f o r  
expres s ly  wi thou t  spec i fy ing  t h e  r a t e  of i n t e r e s t  o r  the  
per iod  over  which it  should be payable it would be a p p r o p r i a t e  
t o  i n f e r  an i n t e n t i o n  t h a t  t h e  r a t e  or p e r i o d  should be t h a t  
provided by t h e  proposed scheme of s t a t u t o r y  i n t e r e s t .  T h i s  
would answer t h e  c r i t i c i s m  o f  unce r t a in ty  t h a t  i s  made o f  t h e  
e x i s t i n g  law f o r  allowing i n t e r e s t  i n  some s i t u a t i o n s  t o  b e  
recovered a s  o f  r i g h t  a t  an unspec i f i ed  r a t e .  

1 4 2  See p a r a .  1, above. 
143 De Havi l land  v. Bowerbank (1807) 1 Camp. 50; 170 E.R.  872. 
1 4 4  See p a r a .  37, above. 

144 
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(b 1 Quas i -cont rac t  

69. I n t e r e s t  i s  sometimes payable a s  of r i g h t  a t  
common law i n  r e s p e c t  o f  debts  due i n  quas i - con t r ac t .  For 
example, t he  pu rchase r  of land  may recover  the  r e t u r n  of h i s  
d e p o s i t ,  a s  money "had and received",  toge ther  w i t h  i n t e r e s t  

on i t ,  where t h e  vendor has de fau l t ed .  14' 
example, t he  s u r e t y  who i s  r equ i r ed  t o  meet t he  p r i n c i p a l  
d e b t o r ' s  o b l i g a t i o n s  may recover an indemnity i n  q u a s i -  
c o n t r a c t ,  t oge the r  w i t h  i n t e r e s t  on t h e  amount p a i d  t o  the  
c r e d i t o r .  146 I f  s t a t u t o r y  i n t e r e s t  were t o  apply t o  a l l  
c o n t r a c t  debts ,  except  where, o r  t o  t h e  ex ten t  t h a t ,  the  
p a r t i e s  have o therwise  agreed, ou r  p rov i s iona l  view i s  t h a t  
i t  should apply i n  a l i k e  way and t o  t h e  l i k e  e x t e n t  i n  
r e s p e c t  of  debts  a r i s i n g  i n  quas i - con t r ac t .  H e r e a f t e r  we 
s h a l l  use the  ph rase  "cont rac t  debts"  as inc luding  deb t s  
owed i n  quas i - con t r ac t .  

(c )  Other deb t s  

70. Outs ide  t h e  f i e l d s  o f  c o n t r a c t  and q u a s i -  
c o n t r a c t  t h e r e  a r e  o t h e r  c i v i l  o b l i g a t i o n s  t o  pay d e b t s ,  
such a s  taxes  and r a t e s .  The o b l i g a t i o n s  a re  imposed by 
s t a t u t e  and a r i g h t  t o  i n t e r e s t  i s  sometimes p rov ided  by 
s t a t u t e .  The p o l i c y  cons ide ra t ions  t h a t  lead t o  t h e  
p rov i s ion  i n  some cases  of a r i g h t  t o  i n t e r e s t  a r e  n o t  
n e c e s s a r i l y  the  same a s  those r e l e v a n t  t o  i n t e r e s t  on 
c o n t r a c t  debts  and we do no t  t h i n k  it appropr ia te  t o  include 
p rov i s ions  f o r  i n t e r e s t  on c i v i l  d e b t s  of such a c h a r a c t e r  i n  
ou r  proposa ls  on s t a t u t o r y  i n t e r e s t .  

To t a k e  another  

145 De Bernales v. Wood (1812) 3 Camp. 2 5 8 ;  1 7 0  E.R.  1375. 
146 P e t r e  v. Duncombe (1851) 2 0  L . J .  Q.B. 242 .  
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The e q u i t a b l e  j u r i s d i c t i o n  

71. 
e q u i t a b l e  j u r i s d i c t i o n  t o  award i n t e r e s t  t o  be  i n  need o f  
reform. I t  i s  no t  o u r  i n t e n t i o n  t o  inc lude  t r u s t  monies 
gene ra l ly  i n  our  proposa ls  f o r  s t a t u t o r y  i n t e r e s t ,  b u t  a 
s i t u a t i o n  may a r i s e  i n  which money i s  due as a cont rac t  d e b t  
and, a t  the same time, h e l d  on t r u s t  by t h e  debtor .  148 
p r o v i s i o n a l  view i s  t h a t  t h e  deb t  should c a r r y  s t a t u t o r y  
i n t e r e s t  i n  such a s i t u a t i o n  and t h a t  t h e  e q u i t a b l e  j u r i s -  
d i c t i o n ,  i f  invoked, should  be l imi t ed  t o  awarding o r  
r e fus ing  i n t e r e s t  i n  excess  o f  t he  s t a t u t o r y  en t i t l ement .  

We s a i d  e a r l i e r 1 4 ’  t h a t  we d i d  n o t  consider t h e  

Our 

(e) Small debts  

7 2 .  Should a l l  c o n t r a c t  debts,  however small, c a r r y  
s t a t u t o r y  i n t e r e s t ?  I t  shou ld  be noted t h a t  judgment d e b t s  
of under flOO do no t  u s u a l l y  e n t i t l e  t h e  c r e d i t o r  t o  an 
o rde r  i n  r e s p e c t  o f  h i s  l e g a l  costs149 and t h a t  judgment 
debts  e n t e r e d  i n  the  county c o u r t ,  as opposed t o  the High 
Court, do n o t  u sua l ly  c a r r y  i n t e r e s t  a f t e r  judgment. 
The Payne Committee on t h e  Enforcement of Judgment Debts 
recommended t h a t  c r e d i t o r s  ought t o  recover  i n t e r e s t  a f t e r  
judgment on county cour t  judgments above a c e r t a i n  f igu re  
say €100, b u t  it was thought t h a t ,  below such  a f igure  v e r y  
d i f f i c u l t  ques t ions  wi th  r e g a r d  t o  the c a l c u l a t i o n  and 
c o l l e c t i o n  o f  i n t e r e s t  on county  cour t  judgments would 
a r i s e s .  

150 
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1 5 1  

Para.  35,  above. 
Barclays Bank Ltd. v. Quistc-lose Investments L t d .  
11970J A.C. 567. 
County Courts Act 1959, s . 4 7 ,  as amended: C.C.R. ,  0 .47 ,  
r . 5 ,  a s  amended by t h e  County Court (Amendment No. 2) 
Rules 1975, S . I .  1975 No. 1345. 
- R. v. Essex County Court Jud e (1887) 18 Q.B.D. 704. 
However county cour t  judgmenfs ca r ry  i n t e r e s t  where t h e  
debt  i s  due t o  o r  from t h e  Crown; Crown Proceedings 
A c t  1947, s .24(1) .  
(1969) Cmnd. 3909, p a r a s .  1169, 1170, 1171(8).  
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I t  may be argued, by analogy, t h a t  t h e  c r e d i t o r  shou ld  only 
be e n t i t l e d  t o  s t a t u t o r y  i n t e r e s t  b e f o r e  judgment where the  
amount of t h e  debt  exceeds a p r e s c r i b e d  minimum, say  f100. 

7 3 .  The drawing of a l i n e  below which no s t a t u t o r y  
i n t e r e s t  should accrue  would l e a d  t o  complications.  For  
example, what i f  t h e  debtor  were t o  b r i n g  himself below the  
l i n e  by a payment on account? Should t h e  debt no longer  car ry  
i n t e r e s t ?  And what i f  he owed sums under d i f f e r e n t  
t r a n s a c t i o n s ;  should  the  sums be aggregated f o r  t h e  purpose 
of dec id ing  whether t h e  indebtedness was above o r  below the 
l i n e ?  Moreover t h e  drawing of an a r b i t r a r y  l i n e  would lead 
t o  anomalies; t h e  person  whose deb t  was one penny above the 
l i n e  would have t o  pay s i g n i f i c a n t l y  more than t h e  person 
whose debt was one penny below. We a r e  not s a t i s f i e d  t h a t  
t h e  drawing of such a l i n e  would be j u s t i f i e d  by arguments 
o f  s o c i a l  j u s t i c e  o r  admin i s t r a t ive  convenience. 
Adminis t ra t ive  problems t h a t  might a t t e n d  the a d d i t i o n  of 
i n t e r e s t  a f t e r  judgment would n o t  a r i s e  i n  the  same way i n  
r e s p e c t  of t he  p e r i o d  down t o  t h e  commencement o f  
proceedings,  as  t h e  burden of c a l c u l a t i n g  and p l e a d i n g  the  
amount due by way of i n t e r e s t  would f a l l  not on t h e  cour t  
b u t  on the  c r e d i t o r .  lS2 
systems t h a t  provide  f o r  s t a t u t o r y  i n t e r e s t  on c o n t r a c t  
deb t s  make an except ion  f o r  i n t e r e s t  on small d e b t s .  Our 
p rov i s iona l  conclus ion  i s  t h a t  t h e  a v a i l a b i l i t y  o f  
s t a t u t o r y  i n t e r e s t  should no t  be l i m i t e d  t o  deb t s  o f  over 
a c e r t a i n  f i g u r e ,  bu t  we should welcome the views o f  
r eade r s .  

Furthermore none of t he  fore4gn 

152 The ques t ion  o f  i n t e r e s t  f o r  t h e  per iod  between the 
commencement o f  proceedings and judgment w i l l  be 
considered a t  paras .  88 and 8 9 ,  below. 
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( f l  Commercial d e b t s  and non-commercial debts 

74.  
commercial d e b t s ,  i ncu r red  i n  t h e  course o f  a business and 
non-commercial deb t s ,  i n c u r r e d  otherwise t h a n  i n  the  cour se  
of a bus iness ,  t y p i c a l l y  by consumer t r a n s a c t i o n s .  
Commercial deb t s  ca r ry  a h i g h e r  r a t e  of i n t e r e s t  than non- 
commercial i n  Germany and a t  one time c a r r i e d  a higher r a t e  
of i n t e r e s t  i n  Belgium, Denmark, France and Sweden. However, 
i n  t he  l a t t e r  coun t r i e s  t h i s  d i s t i n c t i o n  h a s  r ecen t ly  been 
removed. The tendency i n  t h e s e  and o the r  c o u n t r i e s  has 
been t o  b r i n g  i n t e r e s t  on non-commercial d e b t s  up t o  
commercial r a t e s  and our  p r o v i s i o n a l  view i s  t h a t  t h i s  i s  
a s  it should  be. As t he  Payne Committee on t h e  Enforcement 
of Judgment Debts observed ' I . . .  d e f a u l t e r s  ought not t o  be  
allowed unduly t o  inc rease  t h e  p r i c e  of commodities 
t o  t h e  gene ra l  This would seem to apply t o  t h e  
d e f a u l t i n g  consumer i n  the  same way as  i t  a p p l i e s  t o  the  
d e f a u l t i n g  t r a d e r  and ou r  p r o v i s i o n a l  conclus ion  i s  t h a t ,  
i n  r e s p e c t  o f  t h e  i n t e r e s t  payable  on d e f a u l t ,  no 
d i s t i n c t i o n  should  be drawn between the commercial and t h e  
non-commercial debtor .  

Some fo re ign  systems of law d i s t i n g u i s h  between 

A s t a t u t o r y  r a t e  of  i n t e r e s t  on con t r ac t  d e b t s  

75. Un t i l  r e c e n t l y  t h e  approach o f  t h e  commercial 
Court was t o  choose a r a t e  o f  i n t e r e s t  f o r  t h e  purposes o f  
an award by t a k i n g  the  bank r a t e  f o r  t he  p e r i o d  in  ques t ion  
and adding something towards t h e  cos t  o f  borrowing over 
t h a t  per iod .  A usual  o rde r  w a s  "1 per cen t .  ove r  bank 
r a t e , "  a l though i t  was acknowledged t h a t  t h e  a c t u a l  cos t  
of borrowing over  the  r e l e v a n t  per iod  was h i g h e r .  lS4 In 
Denmark t h e  p r e s e n t  r a t e  o f  i n t e r e s t  on c o n t r a c t  debts i s  

153 (1969) Cmnd. 3909, pa ra .  1156. 
154 F.M.C. (Meat) Ltd. v. F a i r f i e l d  Cold S t o r e s  Ltd. 

119711 2 Lloyd's Rep. 221, 2 2 7 .  
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2 p e r  cent .  ove r  the o f f i c i a l  bank r a t e  of t he  Danish 
Nat iona l  Bank and i n  Sweden i t  is  4 p e r  cent.  o v e r  t h e  
o f f i c i a l  d i scoun t  r a t e  of the Riksbank. I t  may be argued 
that s t a t u t o r y  i n t e r e s t  on c o n t r a c t  deb t s  i n  t h i s  country 
should  be l i nked ,  i n  a s i m i l a r  way, t o  the  Bank o f  England 
minimum lending  r a t e  (which r ep laced  t h e  t r a d i t i o n a l  "bank 
r a t e " ) .  

76. The ob jec t ion  t o  l i n k i n g  i n t e r e s t  t o  t h e  Bank of 
England minimum lending  r a t e  i s  t h a t  t h e  r a t e  is  l i k e l y  t o  
change o f t en ;  t h i s  makes the  c a l c u l a t i o n  of  t h e  sum due by 

155 way of i n t e r e s t  ove r  a long p e r i o d  a complicated ma t t e r .  
I n  J e f f o r d  v. bank r a t e  w a s ,  f o r  t h i s  r e a s o n ,  r e j ec t ed  
a s  t h e  b a s i s  f o r  c a l c u l a t i n g  i n t e r e s t  i n  personal  i n j u r y  
cases .  The p r a c t i c e  o f  t he  Commercial Court w a s  reviewed 
i n  Cremer v. General  Ca r r i e r s  S.A.lS7 and, i n  t ha t  case ,  
i n t e r e s t  was awarded a t  71 pe r  c e n t .  p e r  annum which was 
margina l ly  h i g h e r  than  the  average r a t e  payable on the  Short 
Term Investment Account and marg ina l ly  lower t h a n  t h e  average 
f i g u r e  f o r  t h e  bank r a t e  and minimum lending r a t e  over the 
ma te r i a l  pe r iod ;  it happened t o  co inc ide  wi th  t h e  r a t e  of 
i n t e r e s t  payable on judgment d e b t s .  Our p r o v i s i o n a l  opinion 
is  t h a t  it would be more convenient f o r  the rate o f  i n t e r e s t  
on c o n t r a c t  d e b t s  t o  be f ixed  by s t a t u t o r y  instrument and 
r e v i s e d  a s  may be  appropr i a t e lS8  t h a n  f o r  it t o  be  r e l a t ed  
d i r e c t l y  t o  t h e  Bank of England minimum lending r a t e .  

77 .  How should the  f i g u r e  f o r  s t a t u t o r y  i n t e r e s t  be 
a r r i v e d  a t ?  N o  doubt i t s  purpose should be t o  provide  

155 See t h e  Appendix. 
156 [1970] 2 Q.B. 130, 148. 
157 [1974] 1 W.L.R. 341. 
158 Cf. t h e  obse rva t ions  of Donaldson J. on t h e  r a t e  of 

i n t e r e s t  a f t e r  judgment o r  award; R.Pa nan  & F r a t e l l i  V. 
Tradax Export  S.A. [I9691 2 Lloyd's Rep! 150 a t  p. 155.  
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compensation t o  t h e  c r e d i t o r  f o r  t he  l o s s  o f  u s e  of h i s  
money, bu t  t h e r e  a r e  two ways, a t  l e a s t ,  i n  which t h a t  l o s s  
may be measured. One is by t a k i n g  the  c o s t  t o  the  c r e d i t o r  
of borrowing t h e  money over the r e l evan t  p e r i o d .  The o t h e r  
i s  by t a k i n g  t h e  r a t e  of i n t e r e s t  t h a t  t h e  c r e d i t o r  has l o s t  
by no t  having t h e  money t o  i n v e s t .  The l a t t e r  must 
o r d i n a r i l y  be lower than t h e  former. The p r a c t i c e  of t h e  
Commercial Court has always tended  towards compensating t h e  
c r e d i t o r  f o r  having t o  borrow t h e  money r a t h e r  than fo r  
l o s i n g  investment income and i n  ou r  view t h e  s t a t u t o r y  r a t e  
of i n t e r e s t  on con t r ac t  deb t s  ought t o  be i n  l i n e  with t h i s  
p r a c t i c e ;  i t  should not  be s e t  a t  a f i g u r e  t h a t  i s  lower t h a n  
the  r a t e  of i n t e r e s t  payable on t h e  Short T e r m  Investment 
Account. On t h e  o the r  hand i t  ought no t ,  i n  o u r  opinion, t o  
be s e t  very  much h igher ,  o r  c r e d i t o r s  might f i n d  s t a t u t o r y  
i n t e r e s t  on unco l l ec t ed  d e b t s  an a t t r a c t i v e  form of inves t -  
ment income. We would no t  wish t o  encourage c r e d i t o r s  t o  be  
d i l a t o r y .  lS9 The r a t e  ought,  f o r  the  same reason ,  t o  be 
computed on a simple r a t h e r  t han  compound b a s i s .  I f  the 
c r e d i t o r  wishes t o  p r o t e c t  h imsel f  more f u l l y  aga ins t  the  
o the r  p a r t y ' s  d e f a u l t  he shou ld  see  t h a t  t h e  c o n t r a c t  
provides f o r  i n t e r e s t  a t  a h i g h e r  r a t e  o r  on a compound b a s i s .  
Our p r o v i s i o n a l  conclusion i s  t h a t  the s t a t u t o r y  r a t e  of 
i n t e r e s t  should  a t  l e a s t  b e  h i g h  enough t o  compensate t h e  
c r e d i t o r  f o r  t h e  income he migh t  have derived from a s h o r t  term 
investment o f  t h e  money but  n o t  s o  high a s  t o  indemnify him 
completely f o r  t h e  i n t e r e s t  he  would have had t o  pay i f  he 
had borrowed on an unsecured s h o r t  term loan .  

The pe r iod  ove r  which s t a t u t o r y  i n t e r e s t  shou ld  be payable 

(a) Commencement 

78. The next  ques t ion  we consider i s  t h e  date from 
which i n t e r e s t  should run. Sometimes the  p a r t i e s  provide 
expres s ly  f o r  t h e  da t e  on which payment i s  t o  be made. The 

159 See para .  5 2 ,  above. 
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money is no t  due u n t i l  t he  da t e  a r r i v e s :  t h e r e a f t e r  if 
payment i s  n o t  made the  payer is i n  d e f a u l t .  Our 
p rov i s iona l  view is t h a t  t he  d a t e  f i x e d  f o r  payment, where 
one has  been agreed ,  should be t h e  d a t e  from which s t a t u t o r y  
i n t e r e s t  should run .  

79. Where t h e  p a r t i e s  have not f ixed  a d a t e  f o r  
payment the  d a t e  from which s t a t u t o r y  i n t e r e s t  shou ld  run 
i s  more c o n t r o v e r s i a l .  One p o s s i b i l i t y  is  t h a t  t h e  debt 
should c a r r y  s t a t u t o r y  i n t e r e s t  from the  moment t h a t  the  
cause of a c t i o n  a r i s e s .  Sometimes t h e  cause o f  a c t i o n  i s  
made complete by a demand f o r  payment, but t h i s  i s  no t  the 
genera l  ru l e .  Usually where s e r v i c e s  a r e  performed under 
a c o n t r a c t  and no d a t e  f o r  payment has  been f i x e d ,  the  cause 
of a c t i o n  f o r  payment accrues a s  soon a s  the  s e r v i c e s  have 
been performed. The l i m i t a t i o n  p e r i o d  s t a r t s  t o  run  with 
the  completion o f  performance a l though the  demand f o r  
payment may n o t  be made u n t i l  l a t e r .  So too  w i t h  the 
simple loan ,  where no da te  f o r  repayment has been f ixed :  
t h e  c r e d i t o r ' s  cause of ac t ion  acc rues  when t h e  l o a n  is  
made, no t  when repayment i s  demanded. 161 In s i t u a t i o n s  
such a s  these  l i a b i l i t y  f o r  t he  deb t  precedes t h e  demand 
f o r  payment. The g i s t  of t he  c l a im f o r  s t a t u t o r y  i n t e r e s t  
under our p roposa l s  i s  t h a t  it shou ld  be payable where the 
debt  has been withheld,162 s o  where no date f o r  payment has 
been f ixed  by p r i o r  agreement it would seem f a i r ,  a s  a 
genera l  r u l e ,  t h a t  s t a t u t o r y  i n t e r e s t  should n o t  run  before 
demand f o r  payment, even though t h e  cause of a c t i o n  may 
have accrued a t  an e a r l i e r  t ime. 

160 Emery v. (1834) 1 C r . M .  & R. 2 4 5 ;  149 E . R .  1071; 

1 6 1  Garden v. Bruce (1868) L.R. 3 C.P .  300. 
162 Para.  65, above. C f .  t he  d i c t a  of  Lord Hersche l1  L . C . ,  

Coburn v. Colledge [1897] 1 Q.B. 702. 

quoted a t  pa ra .  9 ,  above, and o f  Lord Denning M . R . ,  
quoted a t  pa ra .  1 2 ,  above. 
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80. There i s  however, one s i t u a t i o n  t h a t  may 
q u a l i f y  f o r  excep t iona l  t r ea tmen t .  I t  i s  where the debt 
i s  a sum o f  money t h a t  has become payable under  an 
insurance  po l i cy .  

81. For our purposes i t  i s  necessary  t o  draw a 
d i s t i n c t i o n  h e r e  between two k inds  o f  i n su rance .  There i s  
the  insurance  provided by a p o l i c y  of  indemnity,  of which 
insurance  a g a i n s t  t h i r d  p a r t y  c la ims  and a g a i n s t  damage t o  
p rope r ty  a r e  t y p i c a l .  I n  t h i s  c l a s s  o f  i n su rance  the  amount 
recoverable  i s  measured by t h e  e x t e n t  of t h e  i n s u r e d ' s  
pecuniary l o s s  and a claim under  t h e  po l i cy  i s  a claim f o r  
damages. Even where, by t h e  terms of t h e  p o l i c y ,  the  
i n s u r e r s  e x p r e s s l y  undertake t o  make good t h e  l o s s  o r  
damage up t o  a s p e c i f i e d  sum, t h e  con t r ac t  i s  neve r the l e s s  
one of indemnity,  and of indemnity only. Insurance 
c o n t r a c t s  of  t h i s  c l a s s  a r e  t o  be con t r a s t ed  wi th  con t r ac t s  
of insurance  where the  amount recoverable  i s  n o t  measured 
by the  e x t e n t  o f  t he  i n s u r e d ' s  l o s s ,  bu t  i s  payable 
whenever t h e  s p e c i f i e d  event happens, i r r e s p e c t i v e  of  
whether t h e  in su red  i n  f a c t  s u s t a i n s  a pecun ia ry  lo s s .  
Typical examples a r e  c o n t r a c t s  o f  l i f e  a s s u r a n c e ,  personal  
acc ident  i n su rance  and s i c k n e s s  insurance: t h e s e  a re  no t  
c o n t r a c t s  o f  indemnity. Money due under a c o n t r a c t  of 
such a k ind  may be recovered as a debt .  We should  make it 
c l e a r  t h a t  we a r e  conf in ing  o u r s e l v e s ,  i n  t h i s  P a r t ,  t o  
i n t e r e s t  on deb t s  due under a c o n t r a c t  of i n su rance  such as 
a l i f e  a s su rance  pol icy .  C l a i m s  under c o n t r a c t s  of 
indemnity a r e  claims f o r  damages, and i n t e r e s t  on damages 
i s  cons idered  l a t e r  i n  P a r t s  V and VI. 

165 

163 Jabbour v. Custodian o f  I s r a e l i  Absentee P ro  e r t  
L195411 w . w  

164 MacGill ivray .% Parkington on Insurance Law (6th ed., 
1975), p a r a .  3; E.R. Ivamy, General P r i n c i p l e s  of  
Insurance  Law (3rd ed . ,  1975) pp. 7-9. 

165 Dalby v. I n d i a  and London Life-Assurance Co. (1854) 
15 C.B. 365, 387; 139 E.R.  465, 4 7 4 ,  per Parke B. 
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82.  Our p rov i s iona l  view i s  t h a t  i n t e r e s t  on con t r ac t  
d e b t s  should be a ma t t e r  of r i g h t  r a t h e r  than d i s c r e t i o n  and 
the  arguments i n  suppor t  of t h i s  approach would seem t o  apply 
t o  i n t e r e s t  on a debt  dne under a c o n t r a c t  of  insurance  
a s  they apply t o  i n t e r e s t  on o t h e r  c o n t r a c t  d e b t s .  However, 
where an insurance  con t r ac t  such a s  a l i f e  a s su rance  policy 
provides  f o r  t h e  payment of a spec iE ied  sum upon t h e  happening 
o f  an event,  t h e  circumstances under  whicn the  money becomes 
due ' a r e  u sua l ly  t h e  sub jec t  of d e t a i l e d  con t r ac tua l  provis ions .  
I t  i s  unders tandable  t h a t  i n s u r e r s  should wish t o  p r o t e c t  
themselves by reasonable  p rov i s ions  aga ins t  be ing  l i a b l e  t o  

make a payment under the  po l i cy  be fo re - they  have had  time t o  
i n v e s t i g a t e  t h e  m e r i t s  of t he  claim. But once t h e  money 
payable under t h e  d e t a i l e d  p r o v i s i o n s  of the p o l i c y  i t  ought 
t o  be pa id  wi thout  f u r t h e r  ado and, i f  no t  pa id ,  should in  ou r  
p rov i s iona l  view c a r r y  s t a t u t o r y  i n t e r e s t  from t h e  da te  f o r  
payment. We accord ing ly  mske t h e  p rov i s iona l  recommendation 
t h a t  i n  the  case  of money due under a con t r ac t  o f  insurance,  
n o t  being a c o n t r a c t  of indemnity, s t a t u t o r y  i n t e r e s t  should 
run from the  moment t h a t  the  money becomes payable  under the 
po l i cy .  Comments a r e  inv i t ed .  

8 3 .  With t h e  exception o i  money dur under  c e r t a i n  
k inds  of  i n su rance  po l i cy ,  a s  o u t l i n e d  above, ou r  p rov i s iona l  
view i s  t h a t ,  u n l e s s  t he  da te  f o r  payment of t h e  deb t  has been 
agreed i n  advance, s t a t u t o r y  i n t e r e s t  on it shou ld  n o t  s t a r t  
t o  run before  t h e r e  has been a demand f o r  payment. But what 
form should t h a t  demand take? An extreme view, t o  be found 
i n  l e g a l  systems of some o t h e r  European coun t r i e s ,166  i s  
t h a t  only a demand i n  the  form o f  c o u r t  proceedings served 
on the  debtor  should  be s u f f i c i e n t  t o  s t a r t  i n t e r e s t  running. 
This would dep r ive  t h e  c r e d i t o r  of i n t e r e s t  i n  r e s p e c t  of t h e  
whole of t he  p e r i o d  p r i o r  t o  s e r v i c e  o f  the w r i t  o r  summons 
and would mean a l lowing  it  f o r  a s h o r t e r  per iod  t h a n  i s  u s u a l l y  

- 

166 See paras .  59-61, above. 
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allowed when a d i s c r e t i o n a r y  award i s  made under  the 1934 
Act. In  t h e  Commercial Court i n t e r e s t  under t h e  1934 Act 
i s  ordered  t o  run from t h e  commercial time f o r  payment. 
may mean a l lowing  the  deb to r  a s h o r t  i n t e r v a l  f o r  r e f l e c t i o n  
a f t e r  be ing  appr i sed  of t he  claim, but no more: it would b e  
con t r a ry  t o  h u s i n e s s , p r a c t i c e  and con t r a ry  t o  t h e  present  
a t t i t u d e  o f  t h e  courts167 t o  t r e a t  the t i m e  f o r  the payment 
of a debt  a s  be ing  the  d a t e  when proceedings were served on 
the  deb to r .  I n  our  view e n t i t l e m e n t  t o  i n t e r e s t  should n o t  
t u r n  on t h e  i n s t i t u t i o n  of proceedings.  

This 

84. We accord ingly  make t h e  p r o v i s i o n a l  recommendation 
t h a t  where no d a t e  f o r  t h e  payment of t h e  d e b t  has been a g r e e d  
i n  advance s t a t u t o r y  i n t e r e s t  should as  a g e n e r a l  ru l e  run  
from t h e  d a t e  of demand f o r  payment o r  - a s  w e  suggest l a t e r  - 
s h o r t l y  t h e r e a f t e r .  168 

85. Should t h e r e  be any formal requirement i n  
r e l a t i o n  t o  t h e  demand? The va lue  of a formal  requirement, 
such a s  a n o t i c e  i n  w r i t i n g ,  i s  t h a t  it reduces  the area o f  
poss ib l e  cont roversy  between t h e  p a r t i e s - c o n c e r n e d ;  a 
communication i n  wr i t i ng  i s  u s u a l l y  l e s s  e a s i l y  misunderstood 
o r  d i spu ted  than  one t h a t  i s  made o r a l l y ,  f o r  example i n  a 
telephone conversa t ion .  The disadvantages o f  d e t a i l e d  formal  
requirements a r e  t h a t  non-compliance with one o r  o ther  of t h e  
d e t a i l e d  r u l e s  may be e x p l o i t e d  u n j u s t l y  by t h e  person they  
were designed t o  p r o t e c t  and a l s o  may l e a d  t o  t h e  drawing 
o f  s u b t l e  d i s t i n c t i o n s ,  as w a s  t h e  case under sec t ion  4 of  
the  S t a t u t e  o f  Frauds 1677. Where, by our  p roposa l s ,  t he  
acc rua l  of i n t e r e s t  i s  made cont ingent  upon-a  demand f o r  
payment o f  t h e  debt i t  seems appropr i a t e  t h a t  t h e  debtor,  
who may n o t  be  a businessman, should be e n t i t l e d  t o  have t h e  

167 Kem v. Tolland [1956] 2 Lloyd ' s  Rep. 681, 6 9 1 ;  
d R o s a m 9 7 3 1  1 Lloyd ' s  Rep. 2 1 ,  2 7 .  

168 See pa ra .  86, below. 
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demand made i n  w r i t i n g .  On t h e  o t h e r  hand it would, we 
t h i n k ,  be undes i r ab le  t o  spec i fy  i n  d e t a i l  t he  c o n t e n t  of t he  
demand; it should  s u f f i c i e n t l y  i d e n t i f y  the deb t  and i n d i c a t e  
t h a t  it is  due f o r  payment bu t  i f  t h e  c r e d i t o r  were required 
t o  do more, f o r  i n s t ance  t o  n o t i f y  t h e  debtor t h a t  s t a t u t o r y  
i n t e r e s t  would be payable a t  a c e r t a i n  r a t e  a f t e r  a ce r t a in  
t ime, i t  could r e s u l t  i n  l i t i g a t i o n  over whether t h e  formal- 
i t i e s  had been complied wi th ,  and claims f o r  i n t e r e s t  t ha t  
were otherwise mer i to r ious  might f a i l  on t e c h n i c a l  grounds. 
Comments a r e  i n v i t e d  on the  a d v i s a b i l i t y  of a requirement of 
w r i t i n g  o r  on t h e  need f o r  o t h e r  formal requi rements .  

169 

86. I n t e r e s t  should run, we th ink ,  n o t  from the da te  
o f  demand bu t  from a time s h o r t l y  t h e r e a f t e r .  A s  f o r  the 
l e n g t h  of time tha t  t h e  debtor shou ld  be allowed a f t e r  demand 
be fo re  s t a t u t o r y  i n t e r e s t  s t a r t e d  t o  run it shou ld ,  i n  our 
p rov i s iona l  view, be s u f f i c i e n t  t o  enable  the  o r d i n a r y  debtor 
i n  t h e  o rd ina ry  c a s e  (a) t o  dec ide  whether he shou ld  pay and 
i f  s o  how much and (b) t o  make t h e  appropr i a t e  arrangements 
f o r  payment o r  t ende r .  We should welcome sugges t ions  on the 
l eng th  of t he  pe r iod .  Our p r o v i s i o n a l  view i s  t h a t  a period 
of one month from s e r v i c e  of t h e  demand would be  reasonably 
appropr i a t e  and convenient.  We would contemplate t h a t  s e r v i c e  
of t h e  demand might be e f f e c t e d  on t h e  debtor ( a )  personal ly  
o r  (b) by p o s t i n g  t h e  demand t o  him, i n  which c a s e  the  
pe r iod  ( o f ,  s a y ,  one month) would s t a r t  with t h e  day it was 
de l ive red .  170 
d e a l  wi th  s e r v i c e  of t h e  demand on f i r m s ,  companies, 
absentee  debtors  and the  l i k e ,  b u t  we do no t  propose  t o  
d i scuss  them i n  t h i s  paper. 

169 See, f o r  example, London, Chatham and Dover Railway CO. 
v. South Eas t e rn  Railway Co. 118931 A.C.  429 i n  which 
the  c r e d i t o r s  f a i l e d  t o  comply wi th  the  requirements of 
t he  C i v i l  Procedure Act 1833, s.28, and In  re Rolls-Royce 
Co. Ltd. [1974] 1 W.L.R. 1584 i n  which the  c r e d i t o r s  
f a i l e d - t o  b r i n g  t h e i r  c l a im w i t h i n  r . l O O  of t h e  Companies 
(Winding-up) Rules 1949, S . I .  1949 No. 330. 

ordinary  course  of p o s t ;  I n t e r p r e t a t i o n  A c t  1889, s.26. 

De ta i l ed  r u l e s  would no doubt, be needed t o  

170 There i s  a s t a t u t o r y  presumption of d e l i v e r y  i n  the 
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Terminat ion  

87. Having cons idered  t h e  time from which s t a t u t o r y  
i n t e r e s t  on c o n t r a c t  debts  shou ld  s t a r t  we must now cons ide r  
when it should  s top .  
s t o p  once the c o n t r a c t  deb t  has  been paid.  
debt  i s  p a i d  i n  p a r t ,  i n t e r e s t  should con t inue  t o  accrue i n  
r e spec t  o f  t h e  balance,  a l though  it should b e  noted t h a t  
where t h e  deb to r  makes a payment gene ra l ly  on account it w i l l  
u s u a l l y  be appropr i a t ed  t o  ou t s t and ing  i n t e r e s t  f i r s t .  1 7 1  

Second, it should  cease t o  run  once judgment h a s  been e n t e r e d  
i n  r e s p e c t  o f  t h e  con t r ac t  d e b t  whether o r  n o t  i n t e r e s t  unde r  
the  Judgments Act 183817’ i s  a v a i l a b l e  i n  r e s p e c t  of t he  
pe r iod  between judgment and payment; on judgment the  debt  
changes i t s  c h a r a c t e r  and becomes a debt. o f  r eco rd ,  and we 
i n d i c a t e d  e a r l i e r  t h a t  we would n o t  be concerned, i n  t h i s  
paper,  w i th  i n t e r e s t  on judgment debts.  173 

F i r s t ,  and most obv ious ly ,  it should 
If the  p r i n c i p a l  

88. Th i rd ,  i t  might be argued t h a t  s t a t u t o r y  i n t e r e s t  
on c o n t r a c t  deb t s  should cease  t o  run a f t e r  the  commencement 
o f  proceedings.  The argument i n  favour of such  a l i m i t a t i o n  
i s  based on admin i s t r a t ive  cons ide ra t ions ,  and would seem t o  
apply only  t o  proceedings t h a t  a r e  brought i n  t h e  county 
cour t  o r  are r emi t t ed  t o  t h e  county cour t  from the  High Cour t .  
A t  p r e sen t  t h e  c r e d i t o r  who i s  e n t i t l e d  t o  i n t e r e s t  on a 
deb t ,  whether by c o n t r a c t ,  s t a t u t e  o r  o the rwise ,  and who 
wishes t o  sue  f o r  t he  i n t e r e s t  i n  t he  county c o u r t  must 
s p e c i f y  t h e  sum due i n  h i s  p a r t i c u l a r s  of claim and, provided  
t h a t  he l i m i t s  h i s  claim t o  t h e  sum due a t  t h e  commencement o f  
proceedings,  he may use t h e  d e f a u l t  process.  This enables 
him t o  o b t a i n  a judgment f o r  t h e  sum claimed without a c o u r t  

m1 1 Ch; 126, 136, per Younger L . J .  
1 7 2  Sec t ion  17. See para.  8 ,  above. 
173 See pa ra .  1, above. 
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hea r ing  i f  no defence t o  the  c la im i s  de l ive red  w i t h i n  14 
days from the  s e r v i c e  o f  the  summons. I f ,  on t h e  o t h e r  hand, 
he w a n t s  t o  recover  t h e  i n t e r e s t  acc ru ing  before  and a f t e r  
the commencement o f  proceedings it can be done b u t  he then 
has  t o  use the  o rd ina ry  process.  174 This  means t h a t  a day 
has  t o  be f i x e d  f o r  t h e  r e g i s t r a r  t o  conduct a " p r e - t r i a l  
review" of t h e  proceedings a t  which he may d ispose  o f  the  
case  summarily o r  g ive  d i r e c t i o n s  o r  f i x  a da te  f o r  t h e  t r i a l .  
Where the  c la im is  undisputed, a s  t h e  g rea t  m a j o r i t y  a re ,  
t h e  d e f a u l t  p rocess  i s  speedier  than t h e  ord inary  process  and 
p rocedura l ly  l e s s  complicated; no doubt c r e d i t o r s  are 
gene ra l ly  w i l l i n g  t o  forego t h e i r  r i g h t s  i n  r e s p e c t  o f  
i n t e r e s t  accru ing  a f te r  the  commencement of proceedings  fo r  
t h e  sake  of a quick judgment. 

1 7 5  

89. A t  p r e s e n t  t he  r i g h t  t o  sue f o r  i n t e r e s t  i n  the 
county cour t  w i l l  u s u a l l y  only a r i s e  where the  payment of 
i n t e r e s t  is r e q u i r e d  by the  terms o f  t h e  c o n t r a c t .  Under our 
proposa ls ,  however, a l i a b i l i t y  f o r  i n t e r e s t  would be  the 

' ord ina ry  consequence o f  d e f a u l t  i n  payment of eve ry  cont rac t  
debt .  A p o s s i b l e  r e s u l t  o f  our  scheme might be t h a t  the 
c r e d i t o r  who now uses  t h e  d e f a u l t  p rocess ,because  he  has no 
c o n t r a c t u a l  r i g h t  t o  i n t e r e s t  on t h e  debcmight  t u r n  t o  the 
o rd ina ry  process  t o  recover the  s t a t u t o r y  i n t e r e s t  accruing 
be fo re  and a f t e r  t h e  commencement of  proceedings. A general 
s h i f t  from d e f a u l t  t o  ord inary  process ,  could r e s u l t  i n  an 
i n c r e a s e  i n  t h e  admin i s t r a t ive  work of the  county c o u r t s  and 
a r e s u l t a n t  i n c r e a s e  i n  pub l i c  expendi ture  i f  de l ays  in  
c o u r t  hear ings  were t o  be avoided. 
happen i n  f a c t ;  i n  most cases  w e  would expect t h e  c r e d i t o r  
t o  l i m i t  h i s  c la im f o r  s t a t u t o r y  i n t e r e s t  t o  t h e  sum due a t  
t h e  commencement o f  proceedings i n  o r d e r  t o  r e t a i n  t h e  
procedura l  advantages of the  d e f a u l t  process.  

1 7 4  C .C .R . ,0 .6 ,  r . Z ( l ) ( e ) .  
175 See p .  27, n .  102 ,  above. 

We doubt whether  t h i s  would 

Adminis t ra t ive  

55 



ques t ions  a p a r t ,  however, ou r  p rov i s iona l  view i s  t h a t  
s t a t u t o r y  i n t e r e s t  ought t o  continue t o  run  a f t e r  the 
commencement of proceedings i n  t h e  same way a s  con t r ac tua l  
i n t e r e s t  and t h a t  i t  should  be recoverable  according t o  t h e  
same procedures .  

A j u d i c i a l  d i s c r e t i o n  t o  d i s a l l o w  

90. Our theme i n  t h i s  Pa r t  o f  t h e  paper has been 
t h a t ,  s o  f a r  as  con t r ac t  d e b t s  a r e  concerned, i n t e r e s t  s h o u l d  
be a m a t t e r  o f  r i g h t  r a t h e r  t han  d i s c r e t i o n .  However t h e r e  i s  
a middle course  t h a t  i t  is  convenient t o  cons ide r  now. I t  
might be provided  t h a t  s t a t u t o r y  i n t e r e s t  shou ld  be 
recoverable  as of r i g h t  b u t  t h a t  t he  cour t  should have a 
d i s c r e t i o n  t o  d isa l low t h e  c la im i n  whole o r  i n  p a r t  a s  might 
be j u s t  in  a l l  t he  circumstances of t he  case .  An example o f  
a j u d i c i a l  d i s c r e t i o n  t o  d i s a l l o w  i n t e r e s t  i s  t o  be found i n  
the  B i l l s  o f  Exchange A c t  1 8 8 2 ,  where i t  d e a l s  with t h e  
measure o f  damage recoverable  from p a r t i e s  t o  a dishonoured 
b i l l .  Sec t ion  5 7  provides t h a t  t he  measure o f  damage may 
inc lude ,  amongst o the r  t h i n g s ,  i n t e r e s t  from t h e  time o f  
presentment f o r  payment i f  t h e  b i l l  i s  payable  on demand, 
o therwise  from matu r i ty ,  and t h a t  the  sum "shall  be deemed 
t o  be l i q u i d a t e d  damages". However it is  a l s o  provided t h a t  
"such i n t e r e s t  may, i f  j u s t i c e  requi re  i t ,  be withheld 
wholly o r  i n  p a r t  . . . I f .  Something along s i m i l a r  l i n e s  might 
be provided  f o r  s t a t u t o r y  i n t e r e s t  on c o n t r a c t  debts,  s o  
t h a t  t h e  i n t e r e s t  could be claimed as of r i g h t  but the  c o u r t  
might, on t h e  app l i ca t ion  o f  t h e  debtor ,  d i s a l l o w  the c l a i m  
wholly o r  i n  p a r t .  Our p r o v i s i o n a l  view i s  t h a t  such a 
p rov i s ion  would be undes i r ab le .  I t  would in t roduce  an e lement  
of u n c e r t a i n t y  and an i n c r e a s e  i n  l ega l  c o s t s  and would be  
ou t  of s t e p  w i t h  t he  laws of o t h e r  coun t r i e s  t h a t  provide 
f o r  s t a t u t o r y  i n t e r e s t  on c o n t r a c t  debts.  Comments a re  
inv i t ed .  
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-Revision of t he  1934 A c t  

91 .  
t h a t  t h e  d i s c r e t i o n  t o  award i n t e r e s t  on debts under the  
1934 A c t  should n o t  be abolished b u t  should be subordinate  
t o  our  scheme of s t a t u t o r y  i n t e r e s t ,  t h e  boundaries o f  which 
have been ou t l ined .  W e  must t h e r e f o r e  consider aga in  the 
per iod between t h e  d a t e  when t h e  debt  becomes due, although 
n o t  f ixed  beforehand by the  p a r t i e s ,  and the exp i ry  of  the 
per iod allowed f o r  payment following t h e  c r e d i t o r ’ s  demand. 
Although by our proposals s t a t u t o r y  i n t e r e s t  would n o t  run 
during t h i s  per iod t h e r e  may be cases i n  which it might be 
j u s t  f o r  i n t e r e s t  t o  be awarded, f o r  example where t h e  debtor 
evinces an i n t e n t i o n  of avoiding payment even b e f o r e  the debt 
i s  due. Here it would, i n  our p rov i s iona l  view, be appropriate 
f o r  t h e  courts  t o  make a d i sc re t iona ry  award of i n t e r e s t ,  i f  
appl ied f o r ,  i n  r e spec t  of t he  pe r iod  between t h e  d a t e  when 
t h e  debt became due, and the da t e  when s t a tu to ry  i n t e r e s t  
s t a r t e d  t o  run. W e  accordingly make t h e  provis ional  
recommendation t h a t  t h e  exclusion from the  scope of t h e  1 9 3 4  

A c t  of “any debt  upon which i n t e r e s t  i s  payable as o f  r igh t  
whether by v i r t u e  of any agreement o r  otherwise“178 should 
be revised. W e  propose t h a t  t h e  exclusion should b e  l imited 
t o  any per iod f o r  which the  debtor  is liable t o  pay i n t e r e s t  
by our  proposals,  by agreement o r  otherwise.  

Earlier176 w e  expressed t h e  p rov i s iona l  view 

177  

92. 
award i n t e r e s t  on debts  under t h e  1934 A c t  has s e r i o u s  
l imi t a t ions .  I t  does not  empower t h e  court  t o  award i n t e r e s t  
on a contract  debt  t h a t  is paid a f t e r  t h e  s t a r t  of  proceedings 
b u t  before  judgment nor where a judgment fo r  t he  d e b t  is 
obtained without a t r i a l .  Our p rov i s iona l  view is t h a t  the 

As w e  pointed out  above17’ the d i s c r e t i o n  t o  

176  Para. 65, above. 
1 7 7  See paras. 84-86, above. 
178 Para. 15, above. 
179  Paras. 39-43, above. 
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c o u r t s '  j u r i s d i c t i o n  t o  make awards under t h e  1934 Act s h o u l d  
be e x e r c i s a b l e  even where t h e  judgment has  been obta ined  
wi thout  t r i a l  o r  where t h e  deb t  i s  pa id  b e f o r e  judgment. 
However, where t h e  debt i s  p a i d  before  t h e  commencement of  
proceedings o t h e r  cons ide ra t ions  may apply .  In  such 
c i rcumstances  t h e  cour t  has  no power under t h e  e x i s t i n g  law 
t o  o rde r  t h e  debtor  t o  pay t h e  c r e d i t o r  such  l ega l  c o s t s  as 
the  c r e d i t o r  may have incu r red :  t he re  i s  no l ega l  peg upon 
which such  an o rde r  may be hung. Perhaps t h e r e  i s  a p a r a l l e l  
i n  t h i s  r e s p e c t  between t h e  d i s c r e t i o n a r y  award of c o s t s  as 
between p a r t y  and pa r ty  and t h e  d i s c r e t i o n a r y  award o f  
i n t e r e s t .  Appl ica t ions  may be made i n  r e s p e c t  of e i t h e r  
i n  t h e  course  of proceedings t h a t  a re  a l r e a d y  before t h e  
c o u r t ,  bu t  n e i t h e r  may be t h e  b a s i s  o f  t h e  proceedings 
themselves: otherwise t h e r e  would be no end t o  l i t i g a t i o n .  
I t  seems d e s i r a b l e  t h a t  t h e  d i s c r e t i o n  t o  make awards i n  
r e l a t i o n  t o  a d j e c t i v a l  m a t t e r s  should on ly  be  invoked where 
ma t t e r s  o f  subs tance  a r e  be ing  l i t i g a t e d .  We have t h e r e f o r e  
reached t h e  p rov i s iona l  conc lus ion  t h a t  t h e  c o u r t s '  d i s c r e t i 3 1  
t o  award i n t e r e s t  f o r  a p e r i o d  when it is  n o t  otherwise due 
should only  be exe rc i sab le  where the  p r i n c i p a l  debt has 
become t h e  subjec t -mat te r  o f  l e g a l  proceedings .  

93. 
t h a t  a r e  a t  p re sen t  followed by t h e  c o u r t s  i n  making 
d i s c r e t i o n a r y  awards of i n t e r e s t  on c o n t r a c t  debts  appear t o  
be s a t i s f a c t o r y .  I t  does n o t  seem d e s i r a b l e  t h a t  g u i d e l i n e s  
should be l a i d  down. There are, however, two fu r the r  p o i n t s  
t o  be cons idered .  
f o r  c o n t r a c t  deb t s  should t h e  cour t  have a d i s c r e t i o n  t o  
award i n t e r e s t  a t  any o t h e r  r a t e  in  r e s p e c t  of any pe r iod  f o r  

A s  we s a i d  ea r l i e r , ' ' l  the  broad  p r inc ip l e s  

I f  a s t a t u t o r y  r a t e  were t o  be provided 

180 See t h e  judgment of  John Stephenson J. i n  the  H a r b u t t ' s  
" P l a s t i c i n e "  case [1970] 1 Q.B. 450, 452. 

181  Para.  38,  above. 
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which s t a t u t o r y  o r  o t h e r  i n t e r e s t  might no t  be payable?  
Fur ther , l@uld  the proviso  a g a i n s t  awarding i n t e r e s t  on 
i n t e r e s t  be r e t a i n e d ?  I t  may be  s a i d  t h a t  i f  compound 
i n t e r e s t  may be j u s t i f i e d  by the  misappl ica t ion  o f  t r u s t  
money183 it might sometimes be j u s t i f i e d  by the  withholding 
of a debt "under vexa t ious  and oppres s ive  circumstances". 
Our p rov i s iona l  op in ion  is t h a t  it would be b e t t e r  f r o m  the 
p o i n t  of view o f  c e r t a i n t y ,  s i m p l i c i t y  and cons i s t ency  t h a t  
t he  d i s c r e t i o n  should  be confined t o  making awards a t  the  
s t a t u t o r y  r a t e  and should no t  ex tend  t o  making awards of 
compound i n t e r e s t .  Comments a re  i n v i t e d .  

184  

Other  s t a t u t e s  ' 

9 4 .  F i n a l l y  we must r e f e r  t o  o ther  s t a t u t e s  t h a t  
p rovide  f o r  t he  payment of s t a t u t o r y  i n t e r e s t  on c o n t r a c t  
debts .  We have g iven  the  examples of i n t e r e s t  payable  under 
t h e  Pa r tne r sh ip  Act 189018' and under the  S o l i c i t o r s  
Remuneration Order 1 9 7 2  :186 t h e r e  a r e  o the r s .  187 

gene ra l  comment that  it would seem d e s i r a b l e ,  i f  o u r  
proposa ls  on s t a t u t o r y  i n t e r e s t  on con t r ac t  deb t s  were t o  be 
acceptab le  , t h a t  t h e  r a t e s  and p e r i o d s  of s t a t u t o r y  i n t e r e s t  
on c o n t r a c t  d e b t s  provided by o t h e r  s t a t u t e s  shou ld  be made 
broadly  c o n s i s t e n t  w i th  the  scheme t h a t  we propose.  

We make the 

188 

182 
183 
184 
185 
186 
187 

188 

Proviso ( a ) .  Para.  23, above. 
Para. 31, above. 
Para. 3 ,  above. 
See paras .  26 and 37, above. 
Ib id .  
See f o r  example, the  Bankruptcy Act 1914, ss. 33(8) ,  
66(1) and Sch. 11, para.  2 1 ;  Companies Act 1948, 
s .  322; Companies (Winding-up) Rules 1 9 4 9 ,  S . I .  1 9 4 9  
No. 330, r. 100. 
In  Sobel l  v. Boston [1975]  1 W.L.R. 1587, 1593, Goff J -  
d r e w n t i o n h e  change i n  i n t e r e s t  r a t e s  s ince  the  
Pa r tne r sh ip  A c t  1890 was passed  and sugges ted  t h a t  the rate 
r e f e r r e d  t o  i n  s .  4 2  of t h a t  A c t  might be increased .  

- 
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Summary of proposa ls  

95. The proposa ls  s e t  o u t  below a r e  a summary of 
t h e  p r o v i s i o n a l  conclus ions  and recommendations contained i n  
t h i s  P a r t .  They do no t  r e p r e s e n t  concluded views but a r e  
intended as a b a s i s  f o r  d i scuss ion .  Comments and c r i t i c i s m s  
a r e  i n v i t e d .  

The p resen t  l a w  and p r a c t i c e  r e l a t i n g  t o  
i n t e r e s t  on deb t  (where i n t e r e s t  has not 
been provided f o r  by con t r ac t )  is  i n  need 
of reform (pa ras .  35-46). 

A scheme of s t a t u t o r y  i n t e r e s t  on cont rac t  
deb t s  should b e  introduced (pa ras .  47-65). 

S t a t u t o r y  i n t e r e s t  should be payable  on 
a l l  con t r ac t  d e b t s ,  by which w e  mean 
l i q u i d a t e d  sums due i n  c o n t r a c t  o r  quasi- 
c o n t r a c t ,  s ave  where, o r  t o  t h e  ex ten t  
t h a t  , t he  p a r t i e s  have o therwise  agreed 
(paras.  66-74). 

The s t a t u t o r y  r a t e  of i n t e r e s t  should be 
simple,  r a t h e r  t h a n  compound, and should 
be f ixed  by s t a t u t o r y  ins t rument .  The r a t e  
should be  a t  l e a s t  high enough t o  compensate 
t h e  c r e d i t o r  f o r  t h e  income h e  might have 
der ived  from t h e  s h o r t  term investment of 
t h e  money b u t  n o t  s o  high as t o  indemnify 
him completely f o r  t he  i n t e r e s t  h e  would 
have had t o  pay on an unsecured s h o r t  term 
loan. The ra te  should  be rev iewed and, i f  
app ropr i a t e ,  v a r i e d  i n  the  l i g h t  of 
market cond i t ions  (paras.  75-77). 
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The da te  from which s t a t u t o r y  i n t e r e s t  
should run shou ld  be the da t e  on which 
the con t r ac t  d e b t  f a l l s  due: 

[ i )  where a d a t e  f o r  payment h a s  been 
f ixed  by agreement (para .  78) ,  o r  

( i i )  where t h e  c o n t r a c t  debt i s  due 
under a c o n t r a c t  of i n su rance ,  not 
being a c o n t r a c t  of indemnity 
(paras.  79-82). 

Except a s  provided  i n  (e) t h e  d a t e  from 
which s t a t u t o r y  i n t e r e s t  should  run should 
be a s p e c i f i e d  p e r i o d ,  say a month, from 
the making by t h e  c r e d i t o r  o f  a demand fo r  
payment of t he  c o n t r a c t  debt (pa ras .  

For  the  purposes o f  ( f )  t he  demand should 
be i n  wr i t i ng  b u t  no p a r t i c u l a r  form should 
be l a i d  down (para .  8 5 ) .  
S t a tu to ry  i n t e r e s t  should no t  run  in  
r e spec t  of any pe r iod :  

( i )  subsequent t o  payment o f  t h e  

( i i )  subsequent t o  judgment (pa ras .  

S t a t u t o r y  i n t e r e s t  should be payable  as  
of r i g h t  and t h e  cour t  should have no 
power t o  d i sa l low it wholly o r  i n  p a r t  
(para.  90).  
Every cour t  shou ld  have a d i s c r e t i o n a r y  
power t o  award i n t e r e s t  a t  t h e  s t a t u t o r y  
r a t e  on t h e  whole o r  any p a r t  o f  any 
con t r ac t  debt due a t  the commencement of 
proceedings f o r  t h e  whole o r  any p a r t  O f  

t h e  per iod  between the  da te  when the 
cause of a c t i o n  a rose  and t h e  d a t e  of 
judgment o r  p r i o r  payment, e x c e p t  f o r  

83-86). 

c o n t r a c t  deb t  nor 

87-89). 
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t h e  pe r iod ,  i f  any, f o r  which the  
debtor  i s  l i a b l e  t o  pay i n t e re s t  by the  
proposa ls  above o r  by agreement o r  
otherwise (paras .  91-93). 

(k) Where i n t e r e s t  i s  payable on con t r ac t  
debts  by s t a t u t e s  a l ready  i n  fo rce  the 
r a t e s  and p e r i o d s  of i n t e r e s t  allowed 
should be reviewed i n  t h e  l i g h t  of  our 
proposa ls  (para .  94). 

(1) No changes should  be made i n  t h e  redress  
a v a i l a b l e  under  t h e  e x i s t i n g  law upon 
t h e  dishonour o f  a b i l l  o f  exchange 
(para. 3 6 ) .  
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PART V INTEREST ON DAMAGES - CRITICISMS OF THE 
PRESENT LAW 

I n t e r e s t  on damages a s  of r i g h t  

96. The 1934 Act empowers t h e  cour t s  t o  make 
awards of i n t e r e s t  on damages. The award may be  made o r  
r e fused  a s  a matter o f  d i s c r e t i o n  and a s  a r e s u l t  o f  the 
d e c i s i o n  i n  J e f f o r d  v. Gee 
i n  cases  of pe r sona l  i n j u r y  o r  d e a t h  have been c l a r i f i e d .  We 
have some cri t icism t o  make''' of two of the gu ide l ines  
propounded by the Court of Appeal i n  J e f f o r d  v. e, but 
o therwise  t h e  g u i d e l i n e s  seem n o t  t o  have caused d i f f i c u l t y  
o r  i n j u s t i c e  i n  p r a c t i c e .  The gene ra l  p r i n c i p l e s  governing 
d i s c r e t i o n a r y  awards i n  cases n o t  concerning p e r s o n a l  
i n j u r y  o r  dea th  were considered i n  d e t a i l  i n  P a r t  IIlgl and 
we do no t  propose t o  s e t  them o u t  aga in .  

97. Before proceeding f u r t h e r  with ou r  cons idera t ion  
of t h e  law and p r a c t i c e  r e l a t i n g  t o  i n t e r e s t  on damages we 
should  mention t h e  work of  t h e  Royal Commission on C iv i l  
L i a b i l i t y  and Compensation f o r  Pe r sona l  In jury .  On 1 9  

December 1972 t h e  then  Prime Minister announced t h e  s e t t i n g  
up of a Royal Commission under t h e  chairmanship o f  Lord 
Pearson t o  c o n s i d e r ,  amongst o t h e r  t h i n g s ,  " t o  what ex ten t ,  
i n  what circumstances and by what means compensation should be 
payable i n  r e s p e c t  of death o r  pe r sona l  in jury"  i n  c e r t a i n  
s p e c i f i e d  s i t u a t i o n s .  There i s  t h u s  an over lap  between our  
terms of r e fe rence  and those of t h e  Royal Commission t o  the 
e x t e n t  t h a t  i n t e r e s t  on damages f o r  death o r  p e r s o n a l  i n ju ry  
i s  common t o  each. The p r o v i s i o n a l  recommendations with which 
we end t h i s  paper  are, of course ,  made without p re jud ice  t o  

189 [1970] 2 Q.B. 130. 
190 Paras.  116-117, below. 
191 Paras.  1 5 - 2 2 ,  above. 

t h e  p r i n c i p l e s  governing awards 

6 3  



t h e  work and recommendations of t he  Royal Commission, bu t  w e  
hope t h a t  ou r  d i scuss ion  o f  the mat te rs  w i t h i n  the over lap  
may be of a s s i s t a n c e  t o  them. 

98.  

i s  t h a t  t h e  p l a i n t i f f  should  be compensated where he has 
s u f f e r e d  by be ing  kept  ou t  o f  t h e  damages t o  which he may be  
e n t i t l e d .  We do no t  cha l l enge  t h e  j u s t i c e  o f  t h i s .  There i s  
however one s t r i k i n g  incons i s t ency  i n  t h e  e x i s t i n g  law 
r e l a t i n g  t o  i n t e r e s t  on damages. I t  is  t h a t ,  i n  cases t o  which 
the  r u l e s  o f  t h e  o l d  Court of’Admiralty app ly ,  i n t e r e s t  on 
damages may be recovered a s  o f  r i g h t ,  whereas i n  o ther  c a s e s  
i t  may only  be  awarded a s  a m a t t e r  of  d i s c r e t i o n . l g 2  
d i s t i n c t i o n  has important p r a c t i c a l  imp l i ca t ions .  The 
p l a i n t i € f  i n  an Admiralty c a s e  has a r i g h t  t o  i n t e r e s t  on h i s  
damages. The defendant must t h e r e f o r e  take  t h e  i n t e r e s t  
element i n t o  account when c a l c u l a t i n g  the  amount t o  pay i n t o  
c o u r t l g 3  o r  t o  o f f e r  by way o f  s e t t l emen t  o u t  o f  court .  
o t h e r  cases  t h e  p l a i n t i f f  does n o t  have such a r i g h t ,  and, 
f o r  the  purposes o f  n e g o t i a t i n g  an out o f  c o u r t  se t t lement  
h i s  ba rga in ing  p o s i t i o n  may t h e r e f o r e  appear  t o  be weaker. 
Moreover, i f  money i s  pa id  i n t o  cour t  i n  r e s p e c t  of the 
damages and t h e  p l a i n t i f f  r ecove r s  judgment f o r  l e s s  he may 
no t  u s u a l l y  aggrega te  an award o f  i n t e r e s t  under  the 1934 A c t  
wi th  the  damages f o r  t he  purpose of avoiding an order t h a t  he  
pays the  defendant ‘s  cos t s  from the  date o f  payment in .  

The b a s i s  of t h e  award of i n t e r e s t  on damages 

This  

I n  

194 

99. There may a l s o  be d i f f e rences  i n  p rac t i ce  i n  
r e l a t i o n  t o  t h e  pe r iod  over which i n t e r e s t  i s  recoverable on 
damages f o r  dea th  o r  personal  i n j u r y .  In Admiralty cases ,  
where the  assessment of damages f o r  i n ju ry  o r  death has been 
r e f e r r e d  t o  a r e g i s t r a r  f o r  a r e p o r t ,  t he  p l a i n t i f f  i s  

192 Paras.  29-30, above. 
193 The Norseman [1957]  P. 2 2 4 .  
194 J e f f o r d  v. Gee [1970] 2 Q.B: 130, 1 4 9 .  
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e n t i t l e d  t o  i n t e r e s t  from the  d a t e  of t he  r e p o r t  u n t i l  the 
da t e  of judgment. lg5 However, a d i s c r e t i o n a r y  award under 
the 1934 Act would, according t o  t h e  J e f f o r d  V. Gee guide l ines ,  

196 run from an e a r l i e r  d a t e ,  namely t h e  se rv ice  o f  proceedings. 
Thus the  widow o f  a drowned s a i l o r  might be awarded i n t e r e s t  
as  of r i g h t  ove r  one per iod  and a s  a mat te r  o f  d i s c r e t i o n  
over another.  There is the  f u r t h e r  d i f f i c u l t y  t h a t  the r a t e s  
of i n t e r e s t  awarded a s  of r i g h t  i n  Admiralty c a s e s  a r e  not 
n e c e s s a r i l y  t h e  same a s  the  r a t e s  u sua l ly  used under  the 
1934 Act, a l though the  p r a c t i c e  i n  t h i s  r e spec t  seems t o  be 
appro aching un i fo rmi ty  . 
100. The reason f o r  t h e  d i f f e rence  i n  p r a c t i c e  
between Admiralty and o the r  c a s e s  i s  h i s t o r i c a l  and it seems 
ha rd  t o  j u s t i f y .  Where the re  i s  a c o l l i s i o n  between vesse ls  
a t  s e a  one would have thought t h a t  t h e  p l a i n t i f f ' s  r i g h t ,  i f  

any, t o  i n t e r e s t  on his damages should  be broadly  t h e  same a s  
where t h e r e  i s  a c o l l i s i o n  between veh ic l e s  on d r y  land. 
This  i s  the  p r o v i s i o n a l  view that  we have formed and we 
should be i n t e r e s t e d  t o  r ece ive  comments from r e a d e r s .  If 
t h e  d i s t i n c t i o n  has  no b a s i s  i n  l o g i c  o r  j u s t i c e  then  it  
should ,  i n  our view, be removed. E i t h e r  t he  e n t i t l e m e n t  t o  
i n t e r e s t  i n  Admiralty cases should  become the  b a s i s  o f  a 
genera l  r u l e  a p p l i c a b l e  t o  a l l  c a s e s  involving damages o r  i t  
should be abol i shed .  In r e l a t i o n  t o  con t r ac t  d e b t s  we propose 
t h e  i n t r o d u c t i o n  of s t a t u t o r y  i n t e r e s t  payable as o f  r i gh t .  
Should s t a t u t o r y  i n t e r e s t  be payable  a s  of r i g h t  on damages 
too? 

195 The Aizka ra i  Mendi [1938] P. 263. 

1 9 7  The Funabashi [1972] 1 W.L.R. 666. 
198 The p roposa l s  a r e  summarised i n  para.  95, above. 

1 9 7  

198 

196 [1970] 2 Q.B. 130, 147-148. 
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The case f o r  s t a t u t o r y  i n t e r e s t  on damages 

101. In  favour o f  a scheme of s t a t u t o r y  i n t e r e s t  on 
damages it may be sa id  that  t h e  i n t e r e s t  under the 1934 Act 
i s  s o  seldom refused when a p p l i e d  f o r  t h a t  i t  might as we l l  
be made a s t a t u t o r y  en t i t l emen t .  
d i r e c t i o n  may appear t o  have been taken by s e c t i o n  22  of t h e  
Administration of J u s t i c e  A c t  1969 s ince th i s  sect ion r e q u i r e s  
the  cour t  t o  award i n t e r e s t  under the 1934 A c t  on damages f o r  
personal i n j u r y  o r  death, u n l e s s  t he  .damages are “less than 
€200 o r  t h e r e  a r e  spec ia l  reasons f o r  awarding no i n t e r e s t  a t  
a l l .  We s h a l l  consider l a t e r1”  whether t h e  cour t s  should 
have a duty t o  award i n t e r e s t  under the 1934 A c t  on damages 
general ly ,  b u t  w e  a r e  concerned f i r s t  with t h e  arguments f o r  
and aga ins t  s t a t u t o r y  i n t e r e s t  on damages, by which we mean 
the in t roduc t ion  by s t a t u t e  of an en t i t l emen t  t o  i n t e r e s t  on 
damages a t  s p e c i f i e d  r a t e s  ove r  spec i f i ed  pe r iods .  By making 
s t a t u t o r y  i n t e r e s t  payable on damages two t h i n g s  would be 
achieved. F i r s t  the  greater c e r t a i n t y  t h a t  such a scheme would 
provide would narrow the i s s u e s  between p l a i n t i f f  and 
defendant and l e a d  t o  a saving i n  l ega l  c o s t s .  Second t h e  
defendant would have t o  t ake  t h e  i n t e r e s t  element i n to  account 
when making an o f f e r  of s e t t l emen t  o r  a payment in to  court ,  
and the d i f f i c u l t i e s  facing t h e  p l a i n t i f f  under the e x i s t i n g  
lawzo0 would be overcome. 

A s t ep  i n  t h i s  general 

The case a g a i n s t  s t a t u t o r y  i n t e r e s t  on damages 

(a) D i f f i c u l t i e s  o f  assessment 

102. Perhaps the  most formidable o b j e c t i o n  t o  
s t a t u t o r y  i n t e r e s t  on damages is  the  d i f f i c u l t y  i n  f ix ing  t h e  
date  from which s t a t u t o r y  i n t e r e s t  should run. One p o s s i b i l i t y  

199 Paras. 109-111, below. 
200 Para. 98, above. 
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i s  t h a t  it should  run from the  d a t e  on which t h e  cause of a c t i o n  
a rose .  T h i s  would have the  advantage of s i m p l i c i t y  but would 
l e a d  t o  overcompensation wherever t h e  pecuniary l o s s e s  
comprised in  the c la im were s u s t a i n e d  a t  a l a t e r  d a t e ,  
t ake  a simple example l e t  u s  say  tha t  damage has  been caused 
t o  t h e  p l a i n t i f f ' s  veh ic l e  by the negl igence  o f  t h e  defendant. 
The p l a i n t i f f  cont inues  t o  use t h e  veh ic l e  i n  i t s  damaged 
s t a t e  f o r  a few months. Eventua l ly  i t  i s  r e p a i r e d  and he pays 
t h e  b i l l .  Should he be e n t i t l e d  t o  i n t e r e s t  on t h e  cos t  of  
t h e  r e p a i r s ,  backdated t o  the  day of  t he  acc iden t?  
should  only  acc rue  where the  p l a i n t i f f  has been k e p t  out of 
h i s  money then  i t  should not  acc rue  u n t i l  t he  money f o r  which 
he sues  has been l a i d  out. This  i s  the  r u l e  i n  Admiralty 
caseszo1 and t h e  Court of Appeal seems. t o  have accepted  the 
j u s t i c e  of i t  i n  J e f f o r d  v. Gee. '02 
is t h a t ,  on t h e  f a c t s  supposed, it would produce a f a i r e r  
r e s u l t  than would a r u l e  t h a t  backdated i n t e r e s t  t o  the 
acc rua l  of t h e  cause of ac t ion .  Th i s  leads  us t o  consider a 
second p o s s i b l e  formula,  namely t h a t  t he  i n t e r e s t  should in  
every  case run from the  da te  t h a t  t h e  l o s s  i s  incu r red .  
would seem t o  be t h e  p r i n c i p l e  on which the Admiralty ru l e s  
were founded. For  example, where a sh ip  i s  sunk when i n  
b a l l a s t  i n t e r e s t  on the  c a p i t a l  va lue  o f  t he  s h i p  runs from 
t h e  da te  of t h e  s ink ing ,  bu t  when t h e r e  i s  f r e i g h t  payable 
i n t e r e s t  on t h e  c a p i t a l  value o f  t h e  sh ip  runs from the da te  
of t he  n a t u r a l  t e rmina t ion  of t h e  voyage. '03 Where the ves se l  
i s  damaged and towed t o  s a f e t y  i n t e r e s t  on t h e  sa lvage  claim r u n s  
from the  da t e  when t h e  s e r v i c e s  a r e  terminated. '04 
p ropos i t i on  t h a t  i n t e r e s t  should  a s  a general  r u l e  accrue from 
t h e  moment t h a t  t h e  r e l evan t  l o s s  i s  sus t a ined  h a s  i t s  
a t t r a c t i o n s  a l though i t  could r e s u l t  i n  some c a s e s  in  the 

2 0 1  The Hebe (1847) 2 W. Rob. 530; 166 E.R. 855. 
2 0 2  [1970] 2 Q.B.  130, 146. 
203 The Northumbria (1869) L.R.  3 A .  & E. 6 ,  1 2 .  
204 The Aldora [1975] Q.B. 7 4 8 .  
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i n t e r e s t  pre-dat ing the cause o f  act ion.  '05 
doubtful urhether such a formula could he conveniently a p p l i e d  
t o  non-pecuniary lo s ses  and w i t h  pecuniary l o s s e s  it would 
l ead  t o  d i f f i c u l t  problems o f  a r i t hme t i c  and accountancy. 
Even i n  the comparatively simple s i t u a t i o n  o f  a claim by an 
in ju red  p l a i n t i f f  i n  r e spec t  of l o s s  of wages, i t  would be 
necessary t o  make a sepa ra t e  ca l cu la t ion  o f  i n t e r e s t  on each 
payment of wages t h a t  he would, but  f o r  h i s  acc iden t ,  have 
received. The claim by a company f o r  l o s s  o f  p r o f i t s  a r i s i n g  
out  of a breach of con t r ac t  o r  t he  infringement of a pa t en t  
would lead t o  even g rea t e r  problems. These d i f f i c u l t i e s  were 
acknowledged i n  Je f fo rd  v. GeeZo6 and t h a t  i s  why the Court 
i n  t h a t  case suggested a rough and ready approach t o  i n t e r e s t  
on s p e c i a l  damages i n  personal  i n j u r y  cases ,  namely t h a t  t h e  
s p e c i a l  damages should be aggregated and i n t e r e s t  awarded a n  
the whole sum a t  ha l f  the appropr i a t e  r a t e  from the date o f  
the accident .  This would, o f  course,  be inappropriate  f o r  
the case where the  only i tem of spec ia l  damage was the 
des t ruc t ion  i n  the accident of t h e  p l a i n t i f f ' s  ca r :  t he re  
j u s t i c e  would seem t o  r equ i r e  t h a t  i n t e r e s t  should run from 
the  date  of t h e  accident a t  t h e  f u l l  r a t e .  I t  would, we 
think,  be extremely d i f f i c u l t  t o  devise a s i n g l e  rule  o r  
s e t  of r u l e s  f o r  determining t h e  date  from which i n t e r e s t  
on damages should run t h a t  was c e r t a i n  and would work f a i r l y  
i n  every case.  We should welcome suggestions from readers.  

(b 1 D i f f i c u l t i e s  of p l ead ing  

103. Even i f  a formula f o r  determining when i n t e r e s t  on 
damages should s t a r t  t o  run could be devised, t he re  are 
procedural ob jec t ions  t o  making i n t e r e s t  on damages payable 

I t  is, however, 

205 Cf. Anglia Television Ltd. v. Reed [1972] 1 Q.B. 60. 
206 [1970] 2 Q.B. 130, 146-147. 
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as of r i g h t .  
en t i t l emen t  d e t a i l s  o f  it would have t o  be pleaded i n  the 
claim. '07 Where many d i f f e r e n t  k inds  of l o s s  were 
comprehended i n  a s i n g l e  claim, t h e  pleading o f  t h e  e n t i t l e -  
ment t o  i n t e r e s t  down t o  the i s s u e  of the w r i t  would be 
complicated. I t  is  arguably more convenient f o r  t h e  pa r t i e s  
and f o r  the cour t  t o  postpone considerat ion of t h e  i n t e r e s t  
quest ion u n t i l  t h e  damages have been quant i f ied and then t o  
deal  with i n t e r e s t  along broad l i n e s .  This i s  t h e  present  
p r a c t i c e  of the Commercial Court and it does n o t  seem t o  
have l e d  t o  hardship or i n j u s t i c e .  

(c)  

If t h e  i n t e r e s t  were p a r t  of the p l a i n t i f f ' s  

Insurance and o the r  c o l l a t e r a l  b e n e f i t s  

104. Another complication a r i s e s  where t h e  p l a i n t i f f  
i s  indemnified i n  whole or i n  p a r t  by insurance monies, 
which may come t o  him under a p o l i c y  t h a t  he has  taken out 
and paid f o r  o r  under the National Insurance scheme. 
same point  a l s o  a r i s e s  where he i s  indemnified aga ins t  loss  
of income by t h e  r ece ip t  o f  Soc ia l  Securi ty  b e n e f i t s .  I t  
i s  d i f f i c u l t  t o  draw a s a t i s f a c t o r y  l i n e  between t h e  bene f i t s  
which should be taken i n t o  account and those which should 
not ,208 f o r  t h e  purpose of deciding whether t h e  p l a i n t i f f  
has  been kept  ou t  o f  h i s  damages, and it may seem b e t t e r  t o  
allow the cour t  a d i sc re t ion  t o  dea l  with the p a r t i c u l a r  
meri ts  of each individual  case i n  a broad way. 

207 P e r e s t r e l l o  e Companhia Limitada v. United Paint CO. 

208 J e f f o r d  v. Gee [I9701 2 Q.B. 130, 146. 
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( d) The d i l a t o r y  p l a i n t i f f  

105. One o f  the  supposed advantages o f  leav ing  awards 
of i n t e r e s t  t o  t h e  cour t s '  d i s c r e t i o n  is  that  the  cour t  may 
depr ive  a p l a i n t i f f  of i n t e r e s t  i f  he de l ays  unreasonably 
i n  b r ing ing  h i s  claim f o r  damages t o  t r i a l ,  t o  the  p r e j u d i c e  
o f  t he  defendant.  Such an e x e r c i s e  of t he  c o u r t s '  d i s c r e t i o n  
would, it has been argued,209 encourage o t h e r  p l a i n t i f f s  t o  
b r i n g  t h e i r  claims f o r  damages t o  t r i a l  more speedi ly .  
Ce r t a in ly  where t h e  claim i s  i n  r e spec t  of pe r sona l  i n j u r i e s  
i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t h a t  it should n o t  be delayed 
by e i t h e r  p l a i n t i f f  o r  defendant .  'lo We a r e  n o t  s a t i s f i e d  
t h a t  t h e  p r a c t i c e  of -awarding  i n t e r e s t  i n  pe r sona l  i n j u r y  
l i t i g a t i o n  s i n c e  1969 has ,  i n  f a c t ,  l ed  t o  cases being 
heard  more quickly,211 bu t  w e  would be r e l u c t a n t  t o  
recommend t h a t  t h e  cour t  shou ld  be bound i n  eve ry  case t o  
award i n t e r e s t  on damages a t  t h e  same r a t e  and over the 
same pe r iod  however gross  t h e  de l ay  of t he  p l a i n t i f f  o r  o f  
t he  defendant.  

(e) Payment i n t o  c o u r t  

106. W e  a d v e r t e d . e a r l i e r 2 1 2  t o  the dilemma of the 
p l a i n t i f f  who i s  faced  by a payment i n t o  c o u r t  o f  a sum 
t h a t  covers t h e  damages t h a t  he i s  l i k e l y  t o  be  awarded bu t  
does no t  i nc lude  a sum i n  r e s p e c t  of i n t e r e s t .  I f  t he  
p l a i n t i f f  t a k e s  the  money o u t  o f  cour t  he may n o t  apply f o r  
i n t e r e s t  a s  t h e r e  has been n e i t h e r  t r i a l  no r  judgment. 213 

209 Report o f  t h e  Committee on Personal I n j u r i e s  L i t i g a t i o n  

210 Allen v. S i r  Al f red  McAlpine & Sons Ltd.  [1968] 2 Q.B. 
(1968), Cmnd. 3691, p a r a s .  322-325. 

-244-245, per Lord Denning M.R. 
2 1 1  Report on Personal I n j u r y  L i t i g a t i o n  - Assessment of 

2 1 2  Para. 98, above. 
213 Waite v .  Redpath Dorman Long Ltd. [1971]  1 Q.B. 294 .  

Damages (1973),  Law Com. No. 56, para.  271. 
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I f ,  on the  o the r  hand, the case i s  t r i e d  but he is  awarded 
no more by way o f  damages than the sum i n  court  he may a l so  
be awarded i n t e r e s t  bu t  he w i l l  u s u a l l y  be ordered t o  pay the 

214 A defendant 's  c o s t s  from the date  o f  t h e  payment i n .  
s o l u t i o n  t o  the d i f f i c u l t y  was suggested by the  Court  o f  
Appeal i n  But ler  v. Forestry CommissionZ15 namely t h a t  the 
p l a i n t i f f ,  when faced with a payment i n t o  court  o f  a sum 
that is adequate t o  cover the damages but not t h e  i n t e r e s t ,  
should write an o p e n , l e t t e r  t o  t h e  defendant i n v i t i n g  h i m  t o  
make a f u r t h e r  payment i n  r e spec t  of  i n t e r e s t  and indicat ing 
a wil l ingness  t o  accept  the money i n  court  on t h e s e  terms. 
I f  t h e  defendant f a i l s  t o  o f f e r  anything f o r  i n t e r e s t  and, 
a t  t h e  t r i a l ,  t h e  p l a i n t i f f  recovers  no more by way of damages 
than the  sum i n  c o u r t ,  the  p l a i n t i f f  may apply f o r  i n t e r e s t  
and may r e l y  on t h e  l e t t e r  as  a ground f o r  being allowed his  
c o s t s  from the d a t e  of payment i n t o  court  and f o r  n o t  having 
t o  pay the defendant's cos t s .  In o u r  Report on Personal  
In ju ry  L i t i g a t i o n  - Assessment of Damages'" we welcomed 
t h i s  suggestion as an acceptable so lu t ion .  We have not 
changed our minds s ince .  

A prov i s iona l  view 

107. Our p rov i s iona l  view i s  t h a t ,  on balance,  it i s  
b e t t e r  t o  leave t h e  award of i n t e r e s t  on damages t o  the 
d i s c r e t i o n  of t h e  cour t  than t o  g ive  the p l a i n t i f f  a 
s t a t u t o r y  r i g h t  t o  it. 
t h e r e  is any j u s t i f i c a t i o n  f o r  r e t a i n i n g  the r i g h t  t o  i n t e r e s t  

The c o r o l l a r y  is t h a t  w e  do not think 

214 
215 (1971) 115 S .  J. 912,  
216 (1973), Law Com. No. 56. 
2 1 7  Ibid., para.  285. 

J e f fo rd  v. Gee [1970] 2 Q.B. 130, 150. 
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i n  Admiralty cases .  
under t h e  e x i s t i n g  law might be made, i n s t e a d ,  as a ma t t e r  
of d i s c r e t i o n  under the  1934 A c t  and we would recommend that  
the  Admiralty r u l e s  f o r  de te rmining  the d a t e  from which 
i n t e r e s t  should  be awarded should  remain as guide l ines  f o r  
d i s c r e t i o n a r y  awards i n  Admiralty cases.  The only a rea  i n  
which we would recommend a change of p r a c t i c e  i s  i n  cases  of 
dea th  o r  pe r sona l  i n ju ry .  Here it seems t o  u s  t h a t  the o l d  
Admiralty p r a c t i c e  of  awarding i n t e r e s t  o n l y  from the  d a t e  
of t he  r e g i s t r a r ' s  r epor t  shou ld  be r ep laced  by the  g u i d e l i n e s  
o f f e r e d  i n  J e f f o r d  v. e. "* 
about t h e  r a t e  a t  which i n t e r e s t  should be awarded i n  
Admiralty c a s e s  as i t  appears  t h a t  i n  t h i s  r e s p e c t  the 
p r a c t i c e  i n  Admiralty cases  i s  a l ready  s u b s t a n t i a l l y  in  l i n e  
wi th  t h e  gene ra l  p r a c t i c e .  

Revision o f  t h e  1934 Act 

Awards t h a t  may be c la imed a s  of r i g h t  

We make no recommendations 

2 1 9  

108. Our p rov i s iona l  view i s  t h a t  t h e  award of  
i n t e r e s t  on damages should be l e f t  t o  t h e  c o u r t ' s  d i s c r e t i o n  
but  i t  i s  f o r  cons ide ra t ion  whether the  s t a t u t o r y  j u r i s d i c t i o n  
provided by t h e  1934 A c t  i s  i n  need of r e v i s i o n .  There are 
f i v e  p o i n t s  t h a t  we s h a l l  c o n s i d e r  i n  connec t ion  with t h e  
award of i n t e r e s t  on damages under the 1934 A c t : -  

( a )  The mandatory award 
(b) Judgment wi thou t  t r i a l  
( c )  Payment b e f o r e  judgment 
(d) I n t e r e s t  on i n t e r e s t  and 
( e )  The r a t e  o f  i n t e r e s t .  

218 [1970]  2 Q.B. 130. 
219  The Funabashi [ 1 9 7 2 ]  1 W.L.R. 6 6 6 .  
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(a) The mandatory award 

109. 
€200 a r e  awarded i n  respect  of pe r sona l  i n j u r i e s  o r  
wrongful death,  i n t e r e s t  on those damages, or on such pa r t  o f  
them a s  may be appropriate ,  must be awarded by t h e  court  
un le s s  t he re  a r e  s p e c i a l  reasons why no i n t e r e s t  should be 
given. 
Committee on Personal  I n j u r i e s  L i t i g a t i o n 2 2 2  and w a s  intended 
a s  a mater ia l  inducement f o r  progress  i n  l i t i g a t i o n  and an 
e f f e c t i v e  sanc t ion  f o r  delay. 2 2 3  
In ju ry  L i t i g a t i o n  - Assessment o f  Damages224 we  doubted 
whether the in t roduc t ion  of a mandatory award of i n t e r e s t  
(as we s h a l l  c a l l  i t )  had produced any s i g n i f i c a n t  increase 
i n  the  speed with which cases were brought t o  t r i a l  but 
concluded t h a t  it had added s l i g h t l y  t o  the l e g a l  cos t s  and 
s u b s t a n t i a l l y  t o  t h e  sums recovered by successful  p l a i n t i f f s .  
This did not  then appear,  by i t s e l f ,  t o  be u n j u s t ,  nor  does 
it now, although we remain c r i t i c a l  of some of t h e  Je f fo rd  
v. Gee guidel ines  f o r  the assessment of i n t e r e s t  i n  
personal  i n ju ry  cases .  

110. I t  is f o r  considerat ion whether t he  mandatory 
award of i n t e r e s t  should be confined t o  cases o f  personal 
i n j u r y  or wrongful death or should become o f  gene ra l  
app l i ca t ion  wherever damages a r e  awarded above a c e r t a i n  
f igu re .  
proposal f o r  i n t e r e s t  as  of r i g h t  on debt and it would also 
make l e s s  r a d i c a l  t he  change which we have suggested i n  

As we mentioned e a r l i e r ,  220 where damages exceeding 

T h i s  provis ion was recommended by the  Winn 

I n  our Report on Personal 

2 2 5  

This might appear t o  be more i n  l i n e  w i t h  our 

2 2 0  See paras.  11 and 101, above. 
2 2 1  Subsections (lA), (1B) and (1C) t o  t h i s  e f f e c t ,  were 

added t o  s e c t i o n  3(1) of t h e  1934 Act by s e c t i o n  22  of 
t he  Administration of J u s t i c e  Act 1969.  

2 2 2  (1968), Cmnd. 3691, para.  379. 
223 Ibid., para .  322. 
224  (1973), Law Com. No. 56,  paras .  271-272.  

. 225 See paras.  116-117, below. 
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paragraph 1 0 7  w i t h  regard  t o  t h e  award o f  i n t e r e s t  i n  
Admiralty cases .  
award o f  i n t e r e s t  on non-pecuniary l o s s e s  can ,  i n  our view, 
l ead  t o  over-compensation, b u t  s o  f a r  a s  pecuniary  l o s s e s  are 
concerned an award of i n t e r e s t  would seem t o  b e  an i n t e g r a l  
p a r t  of t h e  compensation where payment of  t h e  damages has  
been delayed. I t  may be a rgued  t h a t  i n t e r e s t  should,  f o r  
t h i s  reason ,  be awarded on damages f o r  pecun ia ry  losses  as a 
ma t t e r  of r o u t i n e ,  and only  r e fused  where a r e f u s a l  was 
j u s t i f i e d  by s p e c i a l  circumstances.  The c o u r t  would then  be  
under a du ty  t o  exe rc i se  i t s  d i s c r e t i o n  t o  make an award of 
i n t e r e s t ,  whether app l i ea  f o r  o r  no t .  . 

111. An ex tens ion  o f  t h e  mandatory award of i n t e r e s t  t o  
cases  n o t  concerned wi th  i n j u r y  or death might have c e r t a i n  
d isadvantages  from the  l i t i g a n t s '  po in t  of view. One i s  t h a t  
it would u p s e t  t h e  p re sen t  p r a c t i c e  of compromising a d i s p u t e  
over damages by a consent judgment f o r  a g l o b a l  f igure .  
t h e  cour t  were under a duty  t o  make an award of i n t e r e s t  the 
g loba l  f i g u r e  would have t o  be apportioned p a r t  as  t o  damages 
and p a r t  a s  t o  i n t e r e s t ;  t h i s  would have t a x  impl ica t ions  
t h a t  t he  p a r t i e s  can a t  p r e s e n t  avoid. 2 2 7  
p l a i n t i f f  who i s  paying t a x  a t  a high r a t e  may not  want an  
award of  i n t e r e s t  on h i s  damages s ince  a judgment f o r  t h e  
i n t e r e s t  would inc rease  t h e  l i a b i l i t y  t h a t  t h e  defendant had  
t o  meet w i thou t  confe r r ing  a corresponding ne t  bene f i t  on t h e  
p l a i n t i f f .  Th i rd ,  t he  ex tens ion  of mandatory i n t e r e s t  would 
inc rease  c o s t s ,  a l b e i t  on ly  s l i g h t l y ,  by p u t t i n g  an e x t r a  
ma t t e r  of con ten t ion  between t h e  p a r t i e s .  I n  d isputes  where 
insurance companies a r e  concerned on both s i d e s ,  such as  
damage-only c la ims  a r i s i n g  o u t  o f  acc idents  on the  roads,  i t  
is  n o t  unusual f o r  damages t o  be agreed on b o t h  s ides  s u b j e c t  
t o  l i a b i l i t y  and f o r  ques t ions  o f  i n t e r e s t  t o  b e  l e f t  o u t  of 
account, w i t h  a view t o  sav ing  c o s t s .  There a r e  the re fo re  

2 2 6  Para. 116, below. 
2 2 7  I n t e r e s t  on damages i n  r e s p e c t  of p e r s o n a l  i n j u r i e s  

or wrongful death i s  n o t  l i a b l e  t o  t ax .  
above. 

For reasons  t h a t  we come t o  l a t e r z z 6  t h e  

I f  

Second, a 

See ~ 2 . 2 3 1  n.861 
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many s i t u a t i o n s  i n  which the  p l a i n t i f f  has good r easons  
f o r  n o t  applying f o r  i n t e r e s t  under t h e  1934 Act on h i s  
damages. Would It be r i g h t ,  i n  t h e s e  cases ,  f o r  an  award o f  
i n t e r e s t  t o  be f o r c e d  upon him? I f  he  wants it o f  course he 
may apply f o r  it b u t  our  p rov i s iona l  view i s  t h a t  an 
ex tens ion  o f  mandatory i n t e r e s t  on damages beyond i t s  present 
l i m i t s  would n o t  be j u s t i f i e d .  W e  should welcome the views 
of readers .  

0 1  Judgment without t r i a l  

112. In  P a r t  I11 we c r i t i c i s e d  t h e  1934 A c t  f o r  giving 
t h e  cour t s  no power t o  make an award of i n t e r e s t  on a 
c o n t r a c t  debt where judgment had been obtained wi thou t  a 
t r i a l .  A judgment f o r  un l iqu ida ted  damages may a l s o  be 
obta ined  without a t r i a l  al though t h e r e  i s  t h i s  d i f f e r e n c e  
t h a t  t h e r e  has t o  be an assessment by t h e  cour t  o f  t h e  
amount t o  be awarded by way of damages before judgment f o r  a 
s p e c i f i c  sum may be  en tered .  
an assessment of damages amounts t o  a " t r i a l "  f o r  t h e  purposes 
of t h e  1934 Act,'" although it would seem t o  be inconvenient 
and u n j u s t  i f  it d i d  no t .  Our p r o v i s i o n a l  view i s  t h a t  the 
c o u r t  should have t h e  power t o  make an award of i n t e r e s t  on 
damages whenever t h e  p l a i n t i f f  h a s  obta ined  a judgment f o r  
damages, whether a f te r  a con te s t ed  t r i a l  o r  by d e f a u l t  o r  
by consent.  

( C l  Payment before  judgment 

I t  i s  n o t  c l e a r  whether  such 

113. 
g ives  the  c o u r t  no power t o  award i n t e r e s t  on a c o n t r a c t  
deb t  t h a t  i s  p a i d  between the  commencement o f  proceedings 
and judgment, and tha t  i f  p a r t  i s  p a i d  i n t e r e s t  may only be 
awarded on t h e  ba lance  f o r  which judgment i s  ob ta ined .  

2 2 8  Paras.  39-41, above. 
229 Waite v. Redpath Dorman Long Ltd. [1971] 1 Q.B.  294 ,  299. 
230 Paras.  42-43, above. 

We p o i n t e d  ou t ,  i n  P a r t  111,230 t h a t  t h e  1934 Act 
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Perhaps the same d i f f i c u l t y  can a r i s e  where a payment on 
account o f  damages i s  made by t h e  defendant before  
judgment, a l though we have n o t  discovered a r epor t ed  
dec i s ion  on t h e  poin t .  I t  would, i n  our view, be 
undes i r ab le  i f  t h e  award o f  i n t e r e s t  could on ly  be made i n  
r e spec t  of t h e  balance ou t s t and ing  a t  t h e  d a t e  of judgment. 
#e t h e r e f o r e  make the  p r o v i s i o n a l  recommendation t h a t  t h e  
cour t  should  have a d i s c r e t i o n  t o  award i n t e r e s t  on the 
damages f o r  which the  defendant  may be ad judged  l i a b l e  
inc lud ing  damages t h a t  may, have been pa id  p r i o r  t o  judgment. 
We a r e ,  however, concerned t h a t  such a p r o v i s i o n  might have 
the  e f f e c t  o f  d i scouraging  defendants '  i n s u r e r s  from making 
payments on account of damages. This would be  most u n f o r t -  
unate and informat ion  and comments on t h i s  p o i n t  would 
be welcomed. In  connection w i t h  i n t e r e s t  on con t r ac t  d e b t s  
t h e r e  i s  a l s o  a d i f f i c u l t y  where the  debtor  tenders  the  d e b t  
before  a c t i o n  without making a tender  of t h e  i n t e r e s t .  
However t h e  problem does n o t  a r i s e  where t h e  l i a b i l i t y  i s  t o  
pay damages r a t h e r  than a debt a s  the defence  of tender is  n o t  
a v a i l a b l e  where the  claim i s  f o r  an u n l i q u i d a t e d  sum. 

231 

232 

(d) I n t e r e s t  on i n t e r e s t  

114 .  The 1934 Act does n o t  allow t h e  c o u r t  t o  award 
i n t e r e s t  on i n t e r e s t .  I f  t h e  sums recovered by way o f  
damages r e p r e s e n t  i n t e r e s t  p a i d  by the p l a i n t i f f  it would 
seem odd that  the  cour t  should  have no power t o  award 
i n t e r e s t  i n  r e s p e c t  of them, and our p r o v i s i o n a l  view i s  
t h a t  it shou ld  have such power. The proper  cons t ruc t ion  
o f  t he  A c t  on t h i s  po in t  i s  open t o  argument. 233 I t  i s  f o r  

231 Para.  4 4 ,  above. 
232 Dav s v. Richardson (1888) 2 1  Q.B.D. 2 0 2 ,  205, per 

233 Bushwall P rope r t i e s  Ltd.  v. Vortex P r o p e r t i e s  Ltd. 
d e r  L . J .  

19751 1 W.L.R. 1649. 

76 



cons ide ra t ion  whether t h e  cour t s  shou ld  have the  f u r t h e r  
power, i n  appropr i a t e  cases ,  t o  o r d e r  i n t e r e s t  on i n t e r e s t ,  
i n  t h e  form of i n t e r e s t  on a compound b a s i s .  Our p rov i s iona l  
view i s  t h a t  this would lead  t o  undes i r ab le  compl ica t ions  
and t h a t  i n t e r e s t  awarded under t h e  1934 Act should  always 
be i n  the form o f  simple i n t e r e s t .  Comments would be  
welcomed. 

(e) The r a t e  of i n t e r e s t  

1 1 5 .  In  P a r t  I V  we proposed t h a t  i n t e r e s t  on con t r ac t  
deb t s  should always be awarded a t  t h e  s t a t u t o r y  r a t e ,  except 
t o  t h e  ex ten t  t h a t  t h e  p a r t i e s  had otherwise provided .  I f  
t h e s e  proposa ls  were t o  be accepted  i t  might seem convenient 
t h a t  t he  c o u r t s  should  always r e s o r t  t o  the s t a t u t o r y  r a t e  
when making an award o f  i n t e r e s t  on damages. No doubt the 
s t a t u t o r y  r a t e  cou ld  conveniently r ep lace  the  "appropr ia te  
r a t e "  i n  cases  o f  personal  i n j u r y  o r  death,  where t h e  
p re sen t  p r a c t i c e  is t o  take the  r a t e  of i n t e r e s t  payable on 
t h e  Short  Term Investment Account. 234 However t h e r e  may be 
s i t u a t i o n s  i n  which t h e  cour t  needs t o  take a h i g h e r  r a t e  
i n  o rde r  t o  do j u s t i c e  between t h e  p a r t i e s , 2 3 5  o r  a lower 
r a t e  because of  t h e  p l a i n t i f f ' s  g r o s s  delay. 236 I t  i s ,  we 
accep t ,  d e s i r a b l e  t h a t  t he re  should  be general  cons i s t ency  
i n  t h e  r a t e s  of i n t e r e s t  awarded by t h e  cour t s  b u t  t h i s  

237 p r i n c i p l e  has been acknowledged and appl ied  by t h e  cour t s .  
Our p rov i s iona l  conclus ion  is t h a t  t h e  r a t e  of i n t e r e s t  t o  be 
awarded on damages should be l e f t  t o  t he  c o u r t ' s  d i s c r e t i o n .  

234 Para. 20, above; see  a l s o  t h e  Appendix. 
235 See, f o r  example, Bold v. Brou h ,  Nicholson & Hal l  L t d .  

[ I9641  1 W.L.R. 201,  where damagges f o r  wrongful dismissal  
were a s ses sed  by re ference  t o  t h e  cos t  of purchase  of 
an annui ty  a t  t he  da te  o f  d i s m i s s a l .  

236 J e f f o r d  v. Gee [1970] 2 Q.B. 130, 151. 
237 The Funabashi [I9721 1 W.L.R. 666; Cremer v. General 

C a r r i e r s  S.A. [1974] 1 W.L.R. 341, 3 5 7 .  
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The J e f f o r d  v. Gee gu ide l ines  

(a) Non-pecuniary l o s s e s  

116. I n  our  Report on Personal  I n j u r y  L i t i g a t i o n  - 
Assessment o f  Damages,238 we made two c r i t i c i s m s  of the 
J e f f o r d  v. Gee gu ide l ines  which it  is  convenient  t o  r e p e a t  
now f o r  t h e  sake of completeness.  The f i r s t  concerns t h e  
award o f  in terest  on non-pecuniary lo s ses ,  such  as  pa in ,  
s u f f e r i n g  and l o s s  of amenity. The J e f f o r d  v. Gee g u i d e l i n e  
r equ i r e s  t h a t ,  a s  a genera l  r u l e ,  the  compensation fo r  non- 
pecuniary l o s s e s  should c a r r y  i n t e r e s t  a t  t h e  appropr ia te  
r a t e  from t h e  d a t e  of s e r v i c e  of the  w r i t  down t o  judgment. 
Our c r i t i c i s m  of  t h i s  g u i d e l i n e  i s  t h a t  it overlooks t h e  
f a c t  t h a t  judges  a s ses s  t h e  award f o r  pa in ,  s u f f e r i n g  and 
l o s s  o f  amenity by r e fe rence  t o  the"sca1e" f i g u r e  being 
app l i ed  a t  t h e  time of t r i a l ,  n o t  by r e f e r e n c e  t o  the f i g u r e  
t h a t  would have been a p p r o p r i a t e  i f  the  award had been made 
a t  the  time o f  t h e  acc ident .  The p l a i n t i f f  t hus  gains by 
being kep t  o u t  of h i s  money and ought n o t  t o  reap  a second 
gain by an award of i n t e r e s t .  239  
i n t e r e s t  shou ld  not  be awarded i n  r e spec t  o f  non-pecuniary 
l o s s e s  a r i s i n g  ou t  of pe r sona l  i n ju ry .  

(b) The F a t a l  Accidents Acts 

1 1 7 .  The J e f f o r d  v. Gee gu ide l ine  r e q u i r e s  t h a t ,  i n  
cases  a r i s i n g  o u t  of wrongful dea th ,  i n t e r e s t  on damages 
awarded t o  a dependant under t h e  Fa ta l  Accidents  Acts shou ld  
be c a l c u l a t e d  a t  t he  a p p r o p r i a t e  r a t e  from t h e  da te  of 
s e r v i c e  of t h e  w r i t  down t o  judgment. Our c r i t i c i s m  o f  t h i s  

We recommended t h a t  

2 40 

238 (1973), Law Com. No. 56. 
239 E., paras .  273-277. 
240 Ibid., para .  286(c). 
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gu ide l ine  is that the c o u r t ,  by n o t  s epa ra t ing  p r e - t r i a l  
l o s s  o f  dependency from f u r t h e r  l o s s ,  al lows i n t e r e s t  not 
on ly  on p a s t  l o s s e s  bu t  on f u t u r e  l o s s e s  t h a t  a r e  be ing  
compensated i n  advance. 241 
t h a t  i n t e r e s t  on awards of  damages under the  Fatal  Accidents 
Acts should only  be c a l c u l a t e d  on t h e  l o s s  of dependency 
down t o  the  d a t e  o f  judgment, and should  be c a l c u l a t e d  from 
the  d a t e  of d e a t h  a t  h a l f  the  a p p r o p r i a t e  r a t e .  

( c )  Genera l ly  

118. Save f o r  two p a r t i c u l a r  except ions  mentioned above 
our  genera l  conclus ion  on the  award o f  i n t e r e s t  i n  personal  
i n j u r y  l i t i g a t i o n  was t h a t  t he  p r a c t i c e  advocated i n  
J e f f o r d  v. and s i n c e  followed by the  c o u r t s  h a s  
worked j u s t l y  and has  no t  l e d  t o  d i f f i c u l t i e s . 2 4 4  
s t i l l  of t h i s  view. 

Our e a r l i e r  recommendation was 

242 

We are  

2 4 1  Ibid., paras .  278-279. 
242 Ibid., paras .  286(d).  
243 [1970] 2 Q.B. 130. 
2 4 4  Report on Personal  In jury  l i t i ga t ion -Assessmen t  of 

Damages (1973), Law Corn. No. 56,  paras .  2 7 1 - 2 7 2 .  
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PART V I  INTEREST ON DAMAGES - POSSIBLE REFORMS 

1 1 9 .  Our p rov i s iona l  conclusion is  t h a t  the p re sen t  
law and p r a c t i c e  r e l a t i n g  t o  i n t e r e s t  on damages i s  no t  i n  
genera l  need of reform. Where the  cour t  h a s  a d i s c r e t i o n ,  
under the 1934 Act, t o  award i n t e r e s t  on damages the 
d i s c r e t i o n  i s  exerc ised  by the cour t s  i n  a way t h a t  works 
s u b s t a n t i a l  j u s t i c e  between t h e  p a r t i e s .  The tendency since 
the  d e c i s i o n  i n  J e f f o r d  v. has been towards a uniform- 
i t y  of p r a c t i c e  throughout t h e  cour t s  and w e  do not  t h i n k  
it  a p p r o p r i a t e  t o  suggest f u r t h e r  gu ide l ines  nor t o  add t o  
the  c r i t i c i s m s  of the  e x i s t i n g  gu ide l ines  t h a t  we made i n  
our Report on Personal I n j u r y  Litigation-Assessment of 
Damages. 246  
awards should  be more nar rowly  def ined  by s t a t u t e .  

120. Our p r i n c i p a l  p roposa l s  f o r  re form of the law are 
f o r  t h e  widening of t he  d i s c r e t i o n  given t o  t h e  cour t s  by 
the  1934 A c t  and f o r  t h e  a b o l i t i o n  o f  t h e  r i g h t  t o  i n t e r e s t  
i n  Admiralty cases .  The p r o v i s i o n a l  conclus ions  and 
recommendations contained i n  t h i s  Pa r t  a r e  summarised below. 
They do n o t  represent  concluded views bu t  a r e  intended as a 
b a s i s  f o r  d i scuss ion .  Comments and c r i t i c i s m s  are  i n v i t e d .  

Nor do we b e l i e v e  t h a t  t h e  d i s c r e t i o n  t o  make 

245 [1970] 2 Q.B. 130. 
246 (1973), Law Com. No. 56, paras .  263-286. 
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(a1 Awards o f  i n t e r e s t  on damages should be made by 
the  c o u r t s  i n  t h e i r  d i s c r e t i o n  
(paras.  96-107). 

(b 3 

cc 3 

I t  would no t  be d e s i r a b l e  t o  introduce a scheme 
o f  s t a t u t o r y  i n t e r e s t  on damages (paras .  96-107). 

Courts should  r e t a i n  the power t o  award i n t e r e s t  
on some or a l l  of the  damages f o r  which t h e  
defendant may be adjudged l i a b l e ,  a t  such  r a t e  as  
they t h i n k  f i t  and ove r  such  per iod  a s  t h e y  think 
f i t  between the  d a t e  on which the cause of ac t ion  
a rose  and t h e  da te  of t h e  award. However, 

( i )  t h e  d i s c r e t i o n  shou ld  be e x e r c i s a b l e  whether 
t h e  judgment is o b t a i n e d  a f t e r  a t r i a l  or by 
d e f a u l t  o r  by consent  (para.  112) 

( i i )  where payments have been made by t h e  
defendant before  judgment the  c o u r t  should 
have the  power t o  award i n t e r e s t  i n  respec t  
o f  a l l  t he  damages f o r  which t h e  defendant 
may be l i a b l e ,  n o t  j u s t  the ba lance  f o r  
which judgment may be given (pa ra .  113) and 

( i i i )  t h e  award should be of simple n o t  compound 
i n t e r e s t  (para. 1 1 4 ) .  

The e x i s t i n g  r u l e s  o f  p r a c t i c e  r e l a t i n g  t o  
d i s c r e t i o n a r y  awards o f  i n t e r e s t  on damages do 
n o t  need reform, save t o  t h e  ex ten t  i n d i c a t e d  i n  
our Report on Personal I n j u r y  Li t iga t ion-Assess-  
ment o f  Damages (1973) Law Com. No. 56 pa ras .  
263-286 (paras .  115-118). 
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I n  Admiralty c a s e s  t h e  p l a i n t i f f  should no 
longe r  he e n t i t l e d  t o  i n t e r e s t  as of r igh t  
(paras .  96-107). 

( f l  I n  making d i s c r e t i o n a r y  awards o f  i n t e r e s t  i n  
Admiralty c a s e s ,  o t h e r  than c a s e s  concerning 
personal  i n j u r y  o r  wrongful d e a t h ,  the cour t s  
should  take  i n t o  account t he  p r a c t i c e s  of t h e  
o l d  Court o f  Admiralty i n  de te rmining  the 
pe r iods ,  i f  any, ove r  which i n t e r e s t  should be  
awarded (para .  1 0 7 ) .  

a 2  





APPmIx 
INTEREST RATES FFtOM I, BpRIL E 1 JANUARY --- 

On the facing page we have plotted fluctuations in certain interest rates from 1 April 1973 to 1 January 
1976. The numerals in the vertical line are rates of interest per cent. per annum; 
horizontal line are the months of the year, starting with April (A) 1973. 

the letters on the 

The four lines plotted in the dia@mr~, all of which are approximate only, are as follows:- 

At the top is the rate of interest on compensation in respect of the compulsory acquisition 
of an interest in land where the land has been entered before the compensation has been paid. 
The entitlement to interest is provided by the Land Compensation Act 1961 section p(l) and 
the rate is prescribed by regulations made by the Treasury. 
cent. on 1 April 1973 to 1% per cent. on 1 January 1976, the m a x h  shown being 1 8  per cent. 

The next line down is the minimum lending rate fixed from time to time by the Bank of &gland. 
This rate has varied from 8 per cent. on 1 April 1973 to ll+ per cent. on 1 January 1976, the 
maximum shown being 13 per cent. 

The third line down is the rate of interest in respect of money paid into court and deposited 
on the Short Term Investment Account. 
empowers the Lord Chancellor, with the concurrence of the Treasury, to make rules regulating 
the rate at which interest is to accrue. 
8 per cent., took place on 1 March 1974, when it was increased to 9 per cent. 
The bottom line is the rate pwable on judgments which section 44(1) of the Administration of 
Justice Act 1970 empowers the Lord Chancellor, with the concurrence of the Treasuly, to fix 
by statutory instrument. 
was fixed at 7+ per cent. 

The rate has varied from 9$ per 

Section 7 of the Administration of Justice Act 1965 

The only change since 1 April 1973, when it was 

The rate has in fact not been changed since 20 April 1971, when it 
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