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37-90-01 

THE LAW COMMISSION 
WORKING PAPER NO. 68 

AND 
THE SCOTTISH LAW COMMISSION 

MEMORANDUM NO. 23 

CUSTODY OF CHILDREN - JURISDICTION AND ENFORCEMENT 
WITHIN THE UNITED K I N G D O M  

PART I : INTRODUCTION 

Terms of r e f e r e n c e  

1.1 In  May 1972 pursuant  t o  s e c t i o n  3 ( l ) ( e )  o f  the  Law 
Commissions Act 1965 t h e  Lord Chance l lor  asked t h e  Law 
Commission and t h e  Sec re t a ry  of S t a t e  f o r  S c o t l a n d  and the 
Lord Advocate asked  t h e  S c o t t i s h  L a w  Commission " t o  review:- 

t h e  b a s i s  of t h e  j u r i s d i c t i o n  o f  c o u r t s  i n  
t h e  B r i t i s h  I s l e s '  t o  make orders  f o r  t he  
cus tody  and wardship o f  minors and p u p i l s ;  

t h e  r ecogn i t ion  and enforcement of such  
o r d e r s  i n  o t h e r  p a r t s  o f  t h e . B r i t i s h  I s l e s ;  

t h e  r ecogn i t ion  and enforcement o f  cus tody  
and s imilar  o rde r s  made ou t s ide  t h e  B r i t i s h  
Isles;  and 

t h e  a d m i n i s t r a t i v e  problems involved  i n  the  
enforcement i n  any j u r i s d i c t i o n  i n  t h e  
B r i t i s h  I s l e s  o f  a cus tody  o r  s i m i l a r  order 
made i n  any o t h e r  j u r i s d i c t i o n  whether  i n  the  
B r i t i s h  I s l e s  o r  elsewhere." 

1 This  paper  is conf ined  t o  t h e  problems a r i s i n g  wi th in  
t h e  United Kingdom: see  pa ra .  1 . 3 ,  below. 
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1 . 2  The two Commissions s e t  up a J o i n t  Working Pa r ty  
under t h e  chairmanship of Lord J u s t i c e  Scarman. The 
membership o f  t h e  Working P a r t y  i s  s e t  o u t  i n  the  Appendix. 
We, t h e  two Commissions, w i sh  t o  record  o u r  g r e a t  
indebtedness  t o  t h e  Chairman and members o f  t h e  Working 
Pa r ty  f o r  t h e i r  expe r t  adv ice  and he lp  i n  t h e  p repa ra t ion  
of t h i s  pape r ,  which we now i s s u e  f o r  c o n s u l t a t i o n .  

1 .3  This  paper  dea l s  o n l y  w i t h  i tems (1)  and (2) o f  o u r  
terms of r e f e r e n c e  and t h a t  p a r t  of i t em (4)  which r e l a t e s  
t o  United Kingdom s i t u a t i o n s .  We have n o t  cons idered  
expres s ly  i n  t h i s  paper the probLems which may a r i s e  i n  
r e l a t i o n  t o  t h e  B r i t i s h  I s l e s  which a r e  n o t  p a r t  of t h e  
United Kingdom; but  we hope t h a t  t he  s o l u t i o n s  which w e  
propose can form t h e  b a s i s  o f  d i scuss ions  between the  
United Kingdom and t h e  a u t h o r i t i e s  i n  t h e  Channel I s l ands  
and t h e  I s l e  o f  Man. The i n t e r n a t i o n a l  a s p e c t s  covered b y  
i tems ( 3 )  and ( 4 )  o f  ou r  terms of r e fe rence  w i l l  be d e a l t  
wi th  i n  a second c o n s u l t a t i v e  paper .  2 

The unde r ly ing  human and s o c i a l  problems 

1 . 4  Behind ou r  n e c e s s a r i l y  somewhat t e c h n i c a l  terms o f  
r e fe rence  l i e  grave human and s o c i a l  ,problems which may 
have profoundly  d i s t u r b i n g  e f f e c t s  on t h e  l i ves  of many 
people.  
t h e r e  a r e  o t h e r s  who may have ,  o r  may have assumed, 
r e s p o n s i b i l i t y  f o r  t h e  c h i l d ' s  wel fa re  and who may seek t h e  
a s s i s t a n c e  o f  t h e  cour t s  i n  ob ta in ing  o r d e r s  f o r  custody. 
In  such d i s p u t e s  a f f e c t i o n  and o t h e r  emotions may be d e e p l y  
involved and t h e  persons concerned may s u f f e r  i n f i n i t e  
d i s t r e s s .  What i s  more s e r i o u s  , t he  w e l f a r e  and happiness  
of t h e  c h i l d  may be pu t  i n  jeopardy .  In  i t s  g rosses t  form 
such a d i s p u t e  can r e s u l t  i n  t h e  c h i l d  b e i n g  "kidnapped" 
from t h e  j u r i s d i c t i o n  of the  c o u r t  which h a s  made o r  has  

These a r e  no t  on ly  t h e  pa ren t s  o f  t h e  ch i ld :  

2 See p a r a s .  1 . 1 2  - 1.16, below. 
2 



power t o  make an o r d e r  f o r  i t s  custody t o  another  j u r i s d i c t i o n  
where another c o u r t  may make a d i f f e r e n t  and i n c o n s i s t e n t  
order .  

1 .5  Moreover, custody d i s p u t e s  can be aggravated by 
l a c k  of co-operation between t h e  cour t s  of d i f f e r e n t  l ega l  
systems, as  where t h e  court  r e f u s e s  t o  enforce t h e  custody 
o rde r s  of a c o u r t  i n  another country,  o r  by a c t u a l  c o n f l i c t s  
between such c o u r t s  leading t o  concurrent  proceedings or 
c o n f l i c t i n g  dec i s ions  or both. The problems of c o n f l i c t  
and co-operation between cour t s  l i e  c lose  t o  t h e  h e a r t  of 
our terms of r e fe rence .  

The d e s i r a b l e  a i m  of . l a w  and p r a c t i c e  

1.6 In ma t t e r s  of custody i t  should be a major aim of 
a l l  l e g a l  systems t o  f o s t e r  co-operat ion and e l i m i n a t e  
c o n f l i c t  between t h e i r  r e spec t ive  cour t s .  I f  cases must 
remain i n  which those  ob jec t ives  cannot be f u l l y  r e a l i s e d ,  
then it i s  an ove r r id ing  duty t o  ensure t h a t  such cases 
a r e  resolved w i t h  t h e  minimum d i s t r e s s  and d e l a y  and i n  a 
way which accords t h e  very h i g h e s t  considerat ion t o  the 
we l fa re  of t he  c h i l d  i t s e l f .  I t  must be s a i d  a t  once t h a t ,  
d e s p i t e  t h e  e f f o r t s  and goodwill o f  t h e  l e g i s l a t u r e  and 
t h e  j u d i c i a r y  i n  a l l  c i v i l i s e d  systems,  these a i m s  and 
ob jec t ives  have been imperfect ly  formulated and s t i l l  more 
imperfect ly  achieved. 

1 . 7  The causes  of c o n f l i c t  and t h e  obs t ac l e s  t o  
co-operation a r e  manifold. 
t h e i r  a t t i t u d e s  t o  t h e  custody o f  chi ldren.  Some, l i k e  the 
t h r e e  l e g a l  systems of the United Kingdom, r ecogn i se  t h a t  
t h e  welfare  of  t h e  c h i l d  is o f  t h e  f i rs t  and paramount 
importance. Others adopt a d i f f e r e n t  philosophy. Nor are 
such b a s i c  d i f f e r e n c e s  of approach t h e  only sou rce  of 
d i f f i c u l t y .  There a r e  d i f f e r e n c e s  between t h e  grounds on 
which the  cour t s  o f  var ious l e g a l  systems w i l l  assume 
j u r i s d i c t i o n  ove r  t h e  custody of  a c h i l d ,  d i f f e r e n c e s  

Legal systems vary widely i n  

3 



between t h e  ages t o  which cus tody  orders  e x t e n d  and a l s o  
d i f f e r e n c e s  between t h e  r i g h t s  which o r d e r s  may confer on 
t h e  person  t o  whom custody i s  awarded. I t  i s  a l s o  
f r e q u e n t l y  t h e  case  t h a t  a cus tody  o rde r  made i n  one 
j u r i s d i c t i o n  cannot be en fo rced  without f u r t h e r  proceedings  
i n  another  j u r i s d i c t i o n .  

1 . 8  A t  a t ime when pe r sons  and f a m i l i e s  may i n c r e a s i n g l y  
e a s i l y  t r a v e l  from one coun t ry  t o  another ,  t h e s e  d i f f e r e n c e s  
o f  approach between l e g a l  sys tems a re  o f t e n  exp lo i t ed  b y  one  
of t h e  p a r t i e s  t o  a cus tody  d i s p u t e .  This  may occasion 
need le s s  expense t o  t h e  o t h e r  p a r t y  and may postpone t h e  
time when t h e  c h i l d ' s  f u t u r e  is  s e t t l e d .  These d i f f e r e n c e s  
may even mean t h a t  a s o l u t i o n ,  which would a t  one time 
have been b e s t  f o r  t he  c h i l d ,  cannot be  adop ted  because in  
t h e  meantime t h e  c i rcumstances  have i r r e t r i e v a b l y  changed. 

1 . 9  Yet t h e  r e s o l u t i o n  of t h e s e  problems by an 
appropr i a t e  framework of r u l e s  of law i s  b y  no means a 
simple m a t t e r .  The sugges t ed  s o l u t i o n s  which we advance 
a r e  n e c e s s a r i l y  complex. We have, however, kep t  i n  mind 
t h a t  we a r e  d e a l i n g  no t  s imply  wi th  t e c h n i c a l  l e g a l  problems 
bu t  w i th  human problems which a f f e c t  t h e  p a r e n t s  and 
guardians o f  c h i l d r e n  and may u l t i m a t e l y  a f f e c t  t he  c h i l d r e n  
themselves,  t o  whose w e l f a r e  t h e  law and p r a c t i c e  of a l l  
United Kingdom l e g a l  systems pay s p e c i a l  r e g a r d .  In 
formula t ing  ou r  p r o v i s i o n a l  proposa ls ,  it has been our  a i m  
t o  promote t h e  wel fare  of c h i l d r e n  g e n e r a l l y  as wel l  a s  the 
wel lbe ing  and happiness o f  t h e  c h i l d  i n  t h e  ind iv idua l  c a s e .  3 

~~ 

3 See pa ra .  3 . 2 2 ,  below. 
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The r e p o r t  of t h e  Hodson Committee 

1 .10  Some o f  t h e  ma t t e r s  w i t h  which we a r e  concerned in  
t h i s  paper  have a l r e a d y  been t h e  s u b j e c t  of cons ide ra t ion  
by a Committee under t h e  cha i rmanship  of Lord J u s t i c e  
Hodson which w a s  appoin ted  i n  February 1958 w i t h  t h e  
fo l lowing  terms o f  r e fe rence :  - 

"To c o n s i d e r  and r e p o r t  what a l t e r a t i o n s  i n  the  
l a w  and p r a c t i c e  a r e  d e s i r a b l e  t o  avoid  c o n f l i c t s  
of j u r i s d i c t i o n  between c o u r t s  i n  t h e  d i f f e r e n t  
p a r t s  o f  t h e  United Kingdom i n  proceedings  
r e l a t i n g  t o  t h e  custody o f  ch i ld ren  and t o  wards 
of c o u r t  and t o  ensure  t h e  more e f f e c t i v e  
enforcement of  o rde r s  made i n  such proceedings  
o u t s i d e  t h e  p a r t  of t h e  Uni ted  Kingdom i n  which 
they  were made." 

The Hodson Committee's r e p o r t 4  h a s  n o t ,  however, been 
implemented apd t.his paper t r a v e r s e s  t h e  ground covered 
by t h a t  repo.rt.  

The scope of t h i s  paper  

1.11 I n  P a r t  I1 we exp la in  i n  gene ra l  terms t h e  cen t r a l  
problems wi th  which we a r e  h e r e  concerned s o  a s  t o  s e t  the  
scene  f o r  t h e  p roposa l s  made i n  the r e s t  of t h e  paper.  To 
h e l p  t h e  r e a d e r ,  we g ive  a summary o f  our p r o v i s i o n a l  
proposa ls  i n  P a r t  V I I .  

1 . 1 2  As a l r e a d y  mentioned, t h e  i n t e r n a t i o n a l  a spec t s  
covered by i tems (3)  and (4) of ou r  terms of r e f e r e n c e  w i l l  
be d e a l t  w i th  i n  a second c o n s u l t a t i v e  paper. We a re  
anxious ,  however, n o t  t o  de lay  c o n s u l t a t i o n  on t h e  United 
Kingdom aspec t s  o f  ou r  s tudy  and have t h e r e f o r e  decided 
t h a t  t h i s  paper  shou ld  be i s s u e d  now. 

1 .13  In  our second paper we s h a l l  examine t h e  Hague 
Convention of 5 October 1961 concern ing  t h e  power of 
a u t h o r i t i e s  and t h e  law a p p l i c a b l e  i n  r e spec t  o f  t h e  

4. Report o f  t h e  Committee on C o n f l i c t s  o f  J u r i s d i c t i o n  
Af fec t ing  Ch i ld ren  (1959) , Cmd. 842. 
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p r o t e c t i o n  o f  i n fan t s . '  
now under d i s c u s s i o n  i n  t h e  Council  of Europe t o  which w e  
r e f e r  below. 

We sha l l  a l s o  c o n s i d e r  the  p r o p o s a l s  

Curren t  work i n  t h e  Council o f  Europe 

1 . 1 4  The p o s s i b i l i t i e s  o f  improving co-opera t ion  i n  the  
f i e l d  of cus tody  and gua rd iansh ip  of minors,  p a r t i c u l a r l y  
wi th  r ega rd  t o  t h e  mutual r e c o g n i t i o n  of c o u r t  dec i s ions ,  
were cons ide red  a t  the  s e v e n t h  conference of European 
Min i s t e r s  o f  J u s t i c e ,  under t h e  auspices  o f  t h e  Council of 
Europe, i n  May 1 9 7 2 .  The M i n i s t e r s  recommended t h a t  "member 
s t a t e s  of t h e  Council o f  Europe conclude agreements 
guarantee ing  t h e  r ecogn i t ion  and enforcement o f  dec is ions  
on t h e  l e g a l  r e p r e s e n t a t i o n  and custody o f  i n f a n t s  and t h a t  
t h e  Council o f  Europe c o n s i d e r  t h e  p o s s i b i l i t y  of i t s  
member s t a t e s  I r e l e v a n t  laws be ing  harmonised . . . ' I .  

1.15 Pursuant  t o  t h a t  r e s o l u t i o n  the  Counci l  of Europe 
has e s t a b l i s h e d ,  through t h e  European Committee f o r  Legal 
Co-operation, a Committee of  Exper t s  on t h e  Legal  
Representa t ion  and Custody o f  Minors. The Un i t ed  Kingdom 
is  r ep resen ted  on t h i s  Committee by some members of our 
Working P a r t y ,  and work proceeding  i n  t h e  Committee i n c l u d e s  
a d r a f t  Convention r e l a t i n g  t o  t h e  r e c i p r o c a l  r ecogn i t ion  
and enforcement of custody o r d e r s  made i n  the  con t r ac t ing  
s t a t e s .  

1.16 Au thor i ty  has  been o b t a i n e d  i n  t h e  Council  of  Europe 
f o r  t h e  p u b l i c a t i o n  of  t h i s  d r a f t  Convention and we hope 
t o  ask f o r  views on it  i n  ou r  second paper.  

5 This Convention has been r a t i f i e d  by t h e  fo l lowing  S t a t e s :  
A u s t r i a ,  France,  Federa l  Republ ic  of Germany, Luxembourg, 
Nether lands ,  Po r tuga l  and Swi tzer land .  The U.K. has 
n o t  r a t i f i e d  t h e  Convention. 
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PART 11: THE CENTRAL PROBLEMS RAISED BY THIS PAPER 

The main quest ions 

2 . 1  A s  we have s a i d  i n  paragraph 1.3 above, t h i s  paper 
i s  concerned only with the problems of j u r i s d i c t i o n  and 
the  enforcement of orders wi th in  t h e  three l e g a l  systems 
of t h e  United Kingdom. I t  i s ,  perhaps,  i n  t h e  i n t e r n a t i o n a l  
f i e l d  (which we w i l l  s tudy i n  our  second paper) t h a t  the 
most complex l e g a l  c o n f l i c t s  a r i s e  , but complicated c o n f l i c t s  
c e r t a i n l y  a r i s e  within the United Kingdom. 

2 . 2  In mat te rs  of custody and wardship, t h e  ru les  of 
j u r i s d i c t i o n  adopted by the l e g a l  systems of England and 
Wales and of Northern Ireland d i f f e r  widely from those 
adopted i n  Scots  law. These d i f fe rences  between the  three 
systems have been a f e r t i l e  source  of c o n f l i c t s ,  bu t  not 
the' only source.  Even where r u l e s  of j u r i s d i c t i o n  are  
s i m i l a r  - as those of England and Wales on t h e  one hand 
and Northern I r e l a n d  on the  o t h e r  - they allow t h e  
assumption of j u r i s d i c t i o n  on m u l t i p l e  grounds; 
reason a l so  , concurrent custody proceedings a r e  possible  
i n  r e l a t i o n  t o  t h e  same chi ld .  

f o r  tha t  

2.3 There a r e  a l s o  d i f fe rences  between Scots  law and 
English law i n  t h e i r  approach t o  t h e  recogni t ion of custody 
orders  made i n  o t h e r  j u r i s d i c t i o n s  whether w i t h i n  the 
United Kingdom o r  elsewhere. There are  similar differences 
between the  law of Scotland and t h e  law of Northern Ireland. 
Moreover, i n  none of the t h r e e  countr ies  i s  t h e r e  any 
provision f o r  t h e  enforcement without  f u r t h e r  j u d i c i a l  
proceedings of custody orders  made i n  other  j u r i s d i c t i o n s .  

2 . 4  We havesought ,  as we were bound t o  seek ,  t o  
harmonise the  bases  of j u r i s d i c t i o n  and the  d i s p a r a t e  
approaches to recogni t ion,  i n  o r d e r  t o  secure a s  f a r  as 
prac t icable  t h a t  i n  fu ture  concurrent assumptions of 
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j u r i s d i c t i o n  w i l l  no t  take p l a c e  and t h a t  o r d e r s  made i n  
one p a r t  of t h e  United Kingdom should be recognised or 
enforced with a minimum o f  fo rma l i ty  in  t h e  o t h e r  par ts .  

2 .5  In d i scuss ing  these  ma t t e r s  we propose t o  consider:  - 
(a)  t h e  implicat ions of  t he  p re sen t  d i v e r s i t y  o f  

j u r i s d i c t i o n a l  r u l e s  i n  mat ters  o f  custody; and 

(b) t h e  implicat ions of  t he  p re sen t  l imi t ed  
e n f o r c e a b i l i t y  of custody orders. 

(A) DIVERSITY OF'JURISDICTIONAL RULES 

The general  ca se  f o r  r a t i o n a l i s a t i o n  and reform 

2 . 6  The j u r i s d i c t i o n a l  r u l e s  i n  the United Kingdom i n  
cases involving the  custody or ca re  and c o n t r o l  of ,  or 
access t o ,  c h i l d r e n  a re  d ive r se  and follow no c l e a r  p a t t e r n .  

2 . 7  In England and Wales j u r i s d i c t i o n  t o  make orders 
as  t o  ch i ld ren  v a r i e s  according t o  the kind of case in  which 
the  quest ion a r i s e s .  In wardship cases j u r i s d i c t i o n  i s  
based on n a t i o n a l i t y , .  o rd ina ry  residence or mere presence 
(because n a t i o n a l i t y ,  res idence or presence are deemed 
t o  e n t a i l  a duty of a l l eg iance  and thus t o  imply the Crown's 
r i g h t  t o  p r o t e c t  t h e  l i e g e ) .  Custody d i spu te s  a l so  a r i s e  
i n  proceedings f o r  divorce (or n u l l i t y  or j u d i c i a l  
separat ion)  and i n  those proceedings j u r i s d i c t i o n  is based 
on the domicile or hab i tua l  res idence of a pa ren t .  However, 
where an i s s u e  a s  t o  custody or ca re  and c o n t r o l  of ch i ld ren  
a r i s e s  i n  a county court  o r  mag i s t r a t e s '  c o u r t ,  j u r i s d i c t i o n  
i s  based on t h e  residence of  one of the p a r t i e s  within t h e  
d i s t r i c t  or a r e a  of the cour t .  

2 . 8  In Northern Ireland t h e  provisions about  
j u r i s d i c t i o n  a r e  n o t  unl ike those  i n  England and Wales bu t  
t h e r e  a re  d i f f e rences  nonetheless  , p a r t i c u l a r l y  i n  r e l a t i o n  
t o  summary j u r i s d i c t i o n .  
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2 .9  In Scot land the  Court of Session 's  j u r i s d i c t i o n  is  
based on domicile of the c h i l d  ( f o r  a custody p e t i t i o n )  o r  
domicile o r  h a b i t u a l  res idence of  a parent ( f o r  orders  made 
i n  c o n s i s t o r i a l  proceedings).  The j u r i s d i c t i o n  of  the 
s h e r i f f  court  i s  i n  the main based on the r e s idence  within 
the  sheriffdom of  one of the p a r t i e s  t o  the proceedings; 
bu t  i n  sepa ra t ion  proceedings it i s  a l so  necessa ry  t h a t  one 
of  the p a r t i e s  t o  t h e  marriage should be domiciled o r  
h a b i t u a l l y  r e s i d e n t  i n  Scotland. 

2.10 The d i v e r s i t y  of j u r i s d i c t i o n a l  r u l e s  and t h e i r  
m u l t i p l i c i t y  a r e  f a c t o r s  of which unscrupulous parents  
can take advantage and the mischief  done can b e  very se r ious .  
Cases occur' i n  which ch i ld ren  a r e  taken from one country 
t o  another with t h e  aim of evading compliance w i t h  custody 
orders  a l ready made o r  f r u s t r a t i n g  custody proceedings 
which a re  a n t i c i p a t e d  o r  a l r eady  under way. The aim may 
a l s o  be t o  i n s t i t u t e  f r e sh  proceedings in  a forum in which 
one of the p a r t i e s  hopes t o  d e r i v e  t a c t i c a l  advantage from 
t h e  bases on which t h a t  forum proceeds,  from t h e  
subs t an t ive  law which it adminis ters  o r  from t h e  procedural 
r u l e s  under which it ac t s .  Such ac t ion  c r e a t e s  confusion 
and unce r t a in ty  and causes unnecessary anxiety and expense. 
I t  o f t en  gives t h e  kidnapper an u n f a i r  advantage. There 
is a s tanding temptation t o  t h e  pa ren t  who f e e l s  he has a 
weak case t o  chance h i s  luck by s t e a l i n g  away w i t h  the 
c h i l d  and then invoking a l e g a l  system more t o  h i s  l iking.  

2 . 1 1  The e x i s t i n g  bases of  j u r i s d i c t i o n  a r e  t h e  product, 
n o t  of any r a t i o n a l  scheme, b u t  of accidents o f  l e g a l  
h i s t o r y .  Taken a s  a whole, they f o s t e r  r a t h e r  than avoid 
concurrent assumptions of j u r i s d i c t i o n  and t h e  r i s k  of 
c o n f l i c t i n g  judgments by cour t s  i n  d i f f e r e n t  United Kingdom 
coun t r i e s .  We demonstrate t h i s  i n  Pa r t  I11 below, and we 
c r i t i c i s e  each of  t h e  e x i s t i n g  bases  of j u r i s d i c t i o n  in  
cons ide rab l e  de t a i  1. 

1 See paras.  3.9 - 3.20, below. 

2 See paras.  3.40 - 3.69, below. 

2 
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The appropriate  solut ion:  u n i f i e d  rules  of j u r i s d i c t i o n  o r  
pre-eminent cour t?  

2 . 1 2  The appropriate  s o l u t i o n ,  i n  our view, i s  t o  
e s t a b l i s h  u n i f i e d  ru les  of j u r i s d i c t i o n  throughout the 
United Kingdom. The main a l t e r n a t i v e  s o l u t i o n  would be t o  
r e t a i n ,  f o r  t h e  ordinary case,  those rules  o f  j u r i s d i c t i o n  
present ly  appl ied  i n  the t h r e e  l e g a l  systems of  the United 
Kingdom, but ,  i n  cases of c o n f l i c t ,  t o  requi re  t h a t  other 
courts  defer  t o  the  j u r i s d i c t i o n  of a court  ind ica ted  by a 
r u l e  or  r u l e s  of p r i o r i t y  applying throughout t h e  United 
Kingdom. 

2.13 The a l t e r n a t i v e  approach, the s e l e c t i o n  of a 
pre-eminent c o u r t ,  makes f o r  l e s s  rad ica l  change than our 
prefer red  s o l u t i o n ,  namely, u n i f i e d '  bases of j u r i s d i c t i o n .  
In England and Wales , "the pre-eminent court  approach", 
while permit t ing t h e  courts  t o  make orders where one of 
t h e  e x i s t i n g  wide bases of j u r i s d i c t i o n  i s  s a t i s f i e d ,  f o r  
example i f  t h e  c h i l d  i s  of B r i t i s h  n a t i o n a l i t y ,  o r  i f  he 
happens t o  be present  i n  the  c o u r t ' s  j u r i s d i c t i o n ,  would 
require  the cour t  t o  defer  t o  t h e  pre-eminent court .  

2 .14  The argument f o r  r e t a i n i n g  wide bases o f  
j u r i s d i c t i o n  i s  t h a t  the law should favour e a s e  of access 
t o  whatever cour t  may seem t o  t h e  p a r t i e s  t o  be convenient, 
p a r t i c u l a r l y  i f  t h e  p a r t i e s  agree.  These considerat ions 
apply with equal  force  t o  Northern Ireland,  where the bases 
of j u r i s d i c t i o n  resemble those i n  English law, but  not t o  
Scotland, because under Scots l a w  the bases of  j u r i s d i c t i o n  
(domicile and, only i n  emergencies, presence) a r e  much 
narrower. Those who support t h e  re ten t ion  of  wide bases 
of j u r i s d i c t i o n  i n  England and Wales and i n  Northern I re land  
i n  order t o  favour ease of access  t o  the c o u r t s  of those 
countr ies  must, f o r  consistency, a l so  argue f o r  the 
extension of those ru les  t o  Scot land i n  p lace  of the e x i s t i n g  
r u l e s  of j u r i s d i c t i o n  obtaining there .  If t h e  bakes of 
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j u r i s d i c t i o n  i n  Scotland were s o  widened, t h e  r i s k  of 
concurrent assumptions of j u r i s d i c t i o n  within t h e  United 
Kingdom would be g r e a t l y  increased.  

2 . 1 5  The arguments i n  favour  of adopting u n i f i e d  rules  
of j u r i s d i c t i o n  throughout t h e  United Kingdom (which are 
a l s o  arguments aga ins t  "the pre-eminent court  approach") 
include the following : - 

(a] Concurrency of j u r i s d i c t i o n  i s  b e t t e r  
prevented than cured. Unified r u l e s  of 
j u r i s d i c t i o n  could be s o  chosen as  t o  
prevent c o n f l i c t s  a r i s ing .  

(b)  Ease o f  access t o  t h e  court is an 
argument r e l a t i n g  t o  the  s e l e c t i o n  
o f  j u r i s d i c t i o n a l  c r i t e r i a  under 
e i t h e r  approach. Unified r u l e s  o f  
j u r i s d i c t i o n  could be chosen s o  as  t o  
favour ease of access  t o  a r o n v e n i e n t  
forum. 

(c) The e x i s t i n g  bases  of j u r i s d i c t i o n  i n  
England and Wales and Northern I re land  
a r e  considered t o  be too wide and have 
been one of t h e  main causes o f  c o n f l i c t s  
wi th in  the  United Kingdom. The primary 
b a s i s  of j u r i s d i c t i o n  i n  Scotland 
(domici le) ,  though l e s s  wide, neverthe- 
l e s s  contr ibutes  t o  conf l ic t s  by i t s  
divergence from t h e  bases applying in  the 
o t h e r  p a r t s  of t h e  United Kingdom. I t  
is  impossible t o  defend the r e t e n t i o n  of 
such divergent bases  within t h e  United 
Kingdom. 
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There is  no incompa t ib i l i t y  between the 

r a t i o n a l i s a t i o n  o f  the e x i s t i n g  bases 
of j u r i s d i c t i o n  and securing t h e  welfare 
of t he  ind iv idua l  c h i l d ,  because a l l  
cou r t s  i n  the  United Kingdom are 
requ i r ed  t o  secu re  and can adequately 
safeguard the  w e l f a r e  of the c h i l d .  

Quite apa r t  from t h e  d e s i r a b i l i t y  of 
resolving c o n f l i c t s  , the  e x i s t i n g  
r u l e s  of j u r i s d i c t i o n  a re  d e f e c t i v e  in  
t h e  sense t h a t  t hey  do not p o i n t  t o  a 
forum with which t h e  ch i ld  has 
appropriate  long-term connections.  3 

2 .16  In our  view, the  arguments i n  favour of  “the pre- 
eminent cour t  approachl’ a r e  outweighed by t h e  disadvantages,  
and by the  arguments i n  favour  of  un i f i ed  r u l e s  of 
j u r i s d i c t i o n .  Unif icat ion of  t h e  rules  of  j u r i s d i c t i o n  
would e l imina te  almost, i f  n o t  t o t a l l y ,  t he  p o s s i b i l i t y  o f  
cour t s  i n  d i f f e r e n t  p a r t s  of t h e  United Kingdom exercis ing 
j u r i s d i c t i o n  concurrent ly ,  and thus w i l l  reduce great ly  
the  temptations now o f fe red  t o  t h e  kidnapper. For these 
reasons,  we t h i n k  t h a t  t h e r e  should be u n i f i e d  r u l e s  of 
j u r i s d i c t i o n  throughout the United Kingdom. We s h a l l  
consider i n  our  second paper whether the j u r i s d i c t i o n a l  
r u l e s  proposed i n  t h i s  paper should be adopted i n  regard 
t o  cases where a United Kingdom cour t  and a fo re ign  court 
claim j u r i s d i c t i o n .  

The t e s t  f o r  t h e  un i f i ed  r u l e s  o f  j u r i s d i c t i o n  

(a)  The primary ground f o r  assuming j u r i s d i c t i o n :  hab i tua l  
res idence of  t he  c h i l d  

2 . 1 7  In P a r t  I11 below we d i s c u s s  in  d e t a i l  t h e  
p r inc ip l e s  t o  which ru l e s  of j u r i s d i c t i o n  shou ld  give e f f e c t  

3 Ibid. 
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and we discuss  a number of d i f f e r e n t  bases of j u r i s d i c t i o n  
f o r  which u n i f i e d  r u l e s  might provide.  We have formed the 
view t h a t  t h e  h a b i t u a l  res idence of t h e  c h i l d  w i t h i n  one of 
t h e  t h r e e  p a r t s  o f  t h e  United Kingdom should become the 
primary b a s i s  on which the  c o u r t s  o f  t h a t  p a r t  o f  the United 
Kingdom should e x e r c i s e  j u r i s d i c t i o n .  

2.18 There i s ,  however, a r i s k  t h a t  unless h a b i t u a l  
res idence i s  de f ined  with some p a r t i c u l a r i t y  it could,  in  
t h i s  context ,  pe rpe tua te  the  v e r y  problems we are anxious 
t o  e l iminate .  If a parent  o r  o t h e r  kidnapper were t o  take 
a c h i l d  away from a country where proceedings a r e  pending 
he could, by a l l e g i n g  o r  proving a change i n  t h e  c h i l d ' s  
h a b i t u a l  r e s idence ,  achieve two u n f a i r  advantages:  - 

(a) he could ensure t h a t  t h e  pending proceedings 
were brought t o  an end f o r  lack o f  
j u r i s d i c t i o n  ; and/or 

(b) he could s t a r t  f r e s h  proceedings himself  
based on the c h i l d l s  new hab i tua l  res idence.  

2.19 To meet t h e  f i r s t  s i t u a t i o n ,  we propose t h a t  the 
tes t  of h a b i t u a l  res idence should be appl ied as a t  the date 
of commencement of t h e  o r i g i n a l   proceeding^.^ 
t h e  second, w e  propose a d e f i n i t i o n  of h a b i t u a l  residence 
which postpones t h e  da t e  of a c q u i s i t i o n  of h a b i t u a l  
res idence i n  those  cases where a c h i l d  is  removed e i t h e r  
a g a i n s t  t he  w i l l  of  t he  o the r  p a r t y  t o  the o r i g i n a l  
proceedings o r  i n  breach of an o r d e r  of the o r i g i n a l  court .  
These two proposals  q u a l i f y  ou r  conclusion t h a t  t h e  c h i l d ' s  
h a b i t u a l  res idence should become t h e  primary b a s i s  of 

To meet 

5 

4 See para.  3.74, below. 

5 See para.  3.76, below. 
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j u r i s d i c t i o n .  We would, o f  course,  welcome comments on 
these  proposals .  

(b) Addit ional  grounds for assuming j u r i s d i c t i o n  

2 . 2 0  We have f u r t h e r  formed t h e  view t h a t  t h e r e  should 
be two a d d i t i o n a l  grounds o f  j u r i s d i c t i o n :  - 

( i )  To dea l  with matrimonial  j u r i s d i c t i o n ,  we 
suggest  t h a t  any United Kingdom court  which 
has  j u r i s d i c t i o n  i n  proceedings f o r  divorce,  
n u l l i t y  o r  j u d i c i a l  s epa ra t ion  should a l so  
have j u r i s d i c t i o n  i n  respect  o f  chi ldren 
o f  t h e  family,  i r r e s p e c t i v e  o f  t h e i r  
h a b i t u a l  r e s idence  and i r r e s p e c t i v e  of 
any e a r l i e r  proceedings elsewhere.  We 
f u r t h e r  suggest  t h a t  t h i s  j u r i s d i c t i o n  should 
preclude any o t h e r  court  from making a 
custody order  u n t i l  s i x  months a f t e r  the 
o r d e r  f o r  custody has  been made i n  the 
matrimonial proceedings.  8 

( i i )  We suggest  t h a t  t h e  court  shou ld  have an 
emergency j u r i s d i c t i o n ,  by which w e  mean 
t h a t  any cour t  shou ld ,  on t h e  b a s i s  o f  the 
c h i l d ' s  phys i ca l  presence a t  t h e  commencement 
of  t h e  proceedings,  have an u n f e t t e r e d  
d i s c r e t i o n  t o  make a temporary o r d e r  t h a t  
i s  e s s e n t i a l  f o r  t h e  immediate we l fa re  of 
t h e  c h i l d ,  bu t  t h a t  the order  s o  made 
should l a s t  only u n t i l  replaced by an order 
of t h e  cour t s  w i t h  matrimonial j u r i s d i c t i o n  
o r  j u r i s d i c t i o n  based on the  h a b i t u a l  
res idence of t h e  c h i l d .  9 

6 See para .  3.78, below. 

7 See para .  3.34, below. 

8 Ibid. 
9 See para .  3 . 9 5 ,  below. 
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We a l s o  d i scuss  l a t e r "  without  coming t o  any f i r m  conclusion 
whether it would be appropriate  f o r  t h e  court  t o  be able t o  
assume j u r i s d i c t i o n  by the  consent  of the p a r t i e s .  

2 . 2 1  Again w e  would welcome comments i n  t h e  context  of  
our two s p e c i f i c  p rov i s iona l  p roposa l s  a t  paragraphs 3 . 3 4  
and 3 . 9 5  below and t h e  d e t a i l e d  discussion of j u r i s d i c t i o n  
by consent a t  paragraphs 3 . 7 9  t o  3 . 8 7  below. 

Habi tual  r e s idence  as a j u s t i c i a b l e  i s sue  

2 . 2 2  In  t h e  l i g h t  of what w e  have s a i d  s o  f a r ,  t he re  
is one f u r t h e r  p o i n t  which we f e e l  w e  should mention. When 
under the  r u l e s  w e  suggest a c o u r t  i s  i n v i t e d  t o  exercise  
i t s  j u r i s d i c t i o n  on the b a s i s  t h a t  t he  c h i l d  i s  hab i tua l ly  
r e s i d e n t  w i th in  a p a r t i c u l a r  p a r t  of the United Kingdom, 
it w i l l  be necessa ry  f o r  t he  c o u r t  t o  determine whether t h e  
c h i l d  i s  s o  r e s i d e n t .  That q u e s t i o n  could thus  become a 
j u s t i c i a b l e  i s s u e ,  b u t  we t h i n k  t h a t  such cases  w i l l  be 
r a r e  and w i l l  n o t  give r i s e  t o  d i f f i c u l t y .  Moreover, i f  
t h e  consent of t h e  p a r t i e s  were acceptable  as  w e l l  as the 
h a b i t u a l  r e s idence  of t he  c h i l d  as a bas i s  on which 
j u r i s d i c t i o n  may be founded, t h e n  t h e r e  w i l l  b e  f u r t h e r  
cases  i n  which it w i l l  be unnecessary t o  reach a de l ibe ra t e  
conclusion as  to where the c h i l d  i s  h a b i t u a l l y  r e s iden t .  

Co-operation between cour t s  

2 . 2 3  Although our  proposals would reduce t h e  r i s k  of  
concurrent proceedings r e l a t i n g  t o  the  same c h i l d ,  such 
concurrent proceedings may s t i l l  t a k e  place.  
a r i s e :  - 

This  could 

(a) because of t h e  temporary p r i o r i t y  given 
11 t o  matrimonial proceedings;  

10 See paras .  3 . 7 9  - 3 . 8 7 ,  below. 

11 See para .  2 . 2 0 ( i ) ,  above. 
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because of a change i n  h a b i t u a l  residence 
o r  a dispute  as t o  where the  c h i l d ' s  
h a b i t u a l  r e s idence  was a t  one o r  more 
r e l evan t  t imes;  o r  

because while  proceedings i n  one court  
a r e  s t i l l  pending, f r e s h  proceedings 
a r e  s t a r t e d  i n  a d i f f e r e n t  c o u r t  and 
t h a t  court  has j u r i s d i c t i o n  by consent 
( t h i s  case w i l l  a r i s e  only i f  j u r i s d i c t i o n  
by consent i s  t o  be permitted ). 1 2  

2 .24  A s i m i l a r  need t o  reduce t h e  r i s k  of concurrent 
proceedings a rose  i n  the  con tex t  o f  the Domicile and 
Matrimonial Proceedings Act 1973 under which j u r i s d i c t i o n  
i n  divorce can be based on t h e  domicile of one pa r ty  (and 
s i n c e  t h a t  A c t  a w i f e ' s  domici le  i s  not n e c e s s a r i l y  t h a t  
of h e r  husband) o r  the h a b i t u a l  residence o f  one par ty ,  s o  
t h a t  t h e r e  could be i n  theo ry  f o u r  poss ib l e  cour t s  with 
j u r i s d i c t i o n .  I n  t h e  Schedules t o  the  1973 A c t  there  were 
e rec t ed  p a r a l l e l  systems whereby one court  cou ld ,  o r  i n  
c e r t a i n  circumstances was bound t o ,  defer  t o  another.  
Roughly similar provis ion w i l l  be  needed h e r e  t o o  i f  our 
proposals a r e  accepted and w e  p u t  forward a scheme i n  P a r t  
V below. 

(B)  LIMITED ENFORCEABILITY OF ORDERS 

The general  case f o r  reform 

2 .25  A custody o r  wardship o r d e r  made by a cour t  i n  one 
United Kingdom country i s  no t  automatical ly  accorded 
recogni t ion by t h e  courts  of o t h e r  p a r t s  of t h e  United 
Kingdom and is n o t  recognised and enforced by those courts  
as binding upon them. The i s s u e  of custody may therefore  
i n  theory,  and f r equen t ly  i n  p r a c t i c e ,  be fough t  a second 

1 2  See para .  2 . 2 0 ,  above. 
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t i m e  even though a custody o r d e r  has  been made a f t e r  a 
thorough and f a i r  i n v e s t i g a t i o n  o f  t h e  f a c t s  and although 
both cour t s  concerned t r e a t  t h e  we l fa re  of t h e  c h i l d  as t h e  
f i r s t  and paramount cons ide ra t ion  i n  deciding t h e  merits of 
t h e  case.13 
cour t s  i n  t h e  United Kingdom a s  t o  t h e  extent  t o  which the 
e a r l i e r  dec i s ion  i s  t o  be r e spec ted .  

There a r e  d i f f e r e n t  approaches by t h e  d i f f e r e n t  

2.26 In England and Northern I r e l a n d  once j u r i s d i c t i o n  
is assumed, t h e  cour t  t r e a t s  the we l fa re  of t h e  c h i l d  as 
t h e  paramount cons ide ra t ion  i n  deciding whether t o  exercise  
o r  dec l ine  t h e  j u r i s d i c t i o n  which i t  has. The ex i s t ence  of 
a fo re ign  o r  United Kingdom custody award i s  merely one 
f a c t o r  t o  be taken i n t o  account i n  determining t h e  course 
which b e s t  promotes t h e  c h i l d ' s  ~ e 1 f a r e . l ~  
t h e  English c o u r t s  exe rc i se  t h e i r  d i s c r e t i o n  t o  r e spec t  
t h e  custody o r d e r s  of o the r  c o u r t s ,  t h e  f a c t  t h a t  they have 
no duty t o  enforce them may, and i t  i s  understood does, 
encourage t h e  evasion of o rde r s  made i n  o the r  j u r i s d i c t i o n s  
by removing t h e  c h i l d  t o  England. In Scotland, pre-eminence 
is  accorded t o  t h e  decree of t h e  c o u r t  o f  domicile,15 but 
i n  r ecen t  cases  i t  has been emphasised t h a t  w h i l e  the Court 

However wisely 

13 Guardianship of In fan t s  Act 1925, s.1 ( f o r  Scot land);  
Guardianship of Minors A c t  1971, s.1 ( f o r  England and 
Wales); t h e r e  i s  no s imilar  provis ion i n  Northern 
I r e l and ,  b u t  t h e  Guardianship o f  Infants  A c t  1925, s.1 
(and/or t h e  Guardianship of  Minors Act 1971, s .1) has 
been g e n e r a l l y  regarded as  dec la ra to ry  of t h e  law: see 
t h e  Report o f  t h e  Committee on t h e  Supreme Court of 
Jud ica tu re  o f  Northern I r e l a n d  (1970), Cmnd. 4292, 
para.  1 4 2 .  

1 4  See Re B ' s  Set t lement  [1940]  Ch. 54; McKee v. McKee 
[1951] A.C. 352. 

15 See Rad0 e v i t c h  v Rad0 e v i t c h  1930 S.C. 619; Ponder v. 
Pond&. i3-h ton v Babin t o n  
m . C .  115; Oludimu v. &96+ h 5 .  
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of Session w i l l  normally give e f f e c t  t o  such a decree, t h e  
court  must be s a t i s f i e d  t h a t  t o  do s o  would be i n  the b e s t  
i n t e r e s t s  of t h e  ch i ld .  1 6  

2 . 2 7  The Hodson Report adve r t ed  b r i e f l y  t o  the  f a c t  
t h a t  t h e r e  is “no r ec ip roca l  enforcement of orders  f o r  
custody o r  wardship made i n  t h e  various p a r t s  o f  the United 
Kingdom”, l7 
r e g i s t r a t i o n  as  i n  the case of maintenance o rde r s .  

and recommended a system of enforcement fo l lowing  

The main problem and suggested so lu t ion  

2.28 The, main problem is  t h a t  of r econc i l ing  the duty 
of the cour t  i n  which r ecogn i t ion  is  sought t o  recognise an 
extraneous custody order  w i t h  i t s  general  duty t o  secure 
t h e  welfare  of  t h e  ch i ld .  This  problem may be  a r e a l  one 
i n  the case o f  orders  emanating from fo re ign  cour t s ;  bu t  
i t  i s  l a r g e l y  i r r e l e v a n t  i n  t h e  United Kingdom context, 
because a l l  t h e  United Kingdom courts  a r e  r equ i r ed  t o  give 
primacy t o  t h e  welfare  of t h e  c h i l d .  
circumstances may change bu t  our  proposals a l low fo r  a 
s h i f t  of j u r i s d i c t i o n  i f ,  a f t e r  a period of  t i m e ,  the c h i l d ’ s  
hab i tua l  res idence has changed. For any r e s i d u a l  problems 
or cases of urgency, we propose an emergency j u r i s d i c t i o n  
i n  the cour t s  of the place where the  c h i l d  happens t o  be. 

I t  is t r u e  t h a t  

2 .29  The d e t a i l e d  proposals which we make t o  enable a 
custody o rde r  t o  be recognised and enforced i n  other  p a r t s  
of t he  United Kingdom a r e  s e t  ou t  i n  Pa r t  I V  below. Their 

1 6  See Sar  e a n t  v Sar ean t  1973 S.L.T. (Notes) 2 7  (which 
conc&chil&nt and domiciled i n  England 
removed u n i l a t e r a l l y  t o  Scot land during a per iod of 
access and wi th in  2 months of an a p p l i c a t i o n  t o  vary 
a custody o rde r  of a m a g i s t r a t e s ’  court)  ; see also 
Kelly v. Marks 1974  S.L.T. 118. 

1 7  Report of  t h e  Committee on Confl ic ts  of  J u r i s d i c t i o n  
Af fec t ing  Children (1959) ,Cmnd. 842, pa ra .  56. 
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e s s e n t i a l  f e a t u r e  i s  t h a t  of speed and in fo rma l i ty  since on 
ma t t e r s  a f f e c t i n g  custody of a c h i l d  t h i s  may o f t e n  be of 
t he  essence. I n  t he  context o f  t h e  proposals i n  Pa r t  I V  
w e  w i l l  again welcome comments. 
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PART 111: PROPOSALS ON THE BASES OF JURISDICTION 

In t roduc to ry  

3.1 In t h i s  P a r t ,  we examine t h e  grounds on which t h e  
c o u r t s  of t h e  va r ious  p a r t s  o f  t h e  United Kingdom e x e r c i s e  
j u r i s d i c t i o n  i n  regard  t o  t h e  cus tody  of c h i l d r e n  and we 
make p r o v i s i o n a l  proposa ls  f o r  reform. In  England and 
Northern I r e l a n d  t h e r e  s u b s i s t s ,  a longs ide  t h e  j u r i s d i c t i o n  
t o  make cus tody  o rde r s  under t h a t  name, t h e  a n c i e n t  
j u r i s d i c t i o n  t o  make a c h i l d  a ward of c o u r t .  When a c h i l d  
i s  made a ward, custody v e s t s  i n  t h e  cour t  and t h e  cour t  
may e n t r u s t  c a r e  and c o n t r o l  t o  a named pe r son .  In t h i s  
and i n  many o t h e r  p a r t s  o f  t h i s  paper  we use  t h e  express ions  
"custody" and Itcustody order' '  i n  a wide and non- technica l  
s ense  as  i n c l u d i n g  those  a s p e c t s  of wardship and wardship 
o rde r s  which r e l a t e  t o  c o n t r o l  ove r  the  pe r son  o f  t he  

1 c h i l d .  

Proposa ls  i n  t h i s  paper a r e  conf ined  t o  "United Kingdom c a s e s "  

3 . 2  We s h a l l  be  proposing uniform r u l e s  f o r  the 
assumption of cus tody  j u r i s d i c t i o n  by t h e  c o u r t s  of the  
va r ious  p a r t s  o f  t h e  United Kingdom, wi th  t h e  o b j e c t  of 
e l i m i n a t i n g  c o n f l i c t s  between t h o s e  cour t s .  Our present  
proposa ls  a r e  in tended  t o  app ly  only  t o  c a s e s  which may 
p rope r ly  be desc r ibed  as Uni ted  Kingdom cases .  How a re  
those  cases  t o  be  def ined?  
our  proposa ls  f o r  a new b a s i s  o f  j u r i s d i c t i o n  i n  the United 
Kingdom i s  t h a t  t h e  c o u r t s  o f  t h a t  p a r t  of t h e  United 
Kingdom where a c h i l d  h a b i t u a l l y  r e s i d e s  s h o u l d  have 
j u r i s d i c t i o n  ove r  ma t t e r s  o f  cus tody .  I t  i s  o u r  p rov i s iona l  

As w i l l  appear l a te r , '  one of 

1 In c e r t a i n  c o n t e x t s ,  however, f o r  the  sake  o f  c l a r i t y ,  
we r e f e r  t o  both  custody and wardship proceedings .  

2 See para .  3.78, below. 
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conclus ion  t h a t  t h e  most convenient  d e f i n i t i o n  o f  a "United 
Kingdom case" i s  a case  where t h e  c h i l d  is  h a b i t u a l l y  
r e s i d e n t  i n  some p a r t  of  t h e  Un i t ed  Kingdom. We the re fo re  
adopt t h a t  d e f i n i t i o n  and a l l  o u r  proposa ls  i n  t h i s  paper 
a r e  conf ined  t o  United Kingdom cases a s  s o  d e f i n e d .  The 
proposa ls  a r e  n o t  in tended  t o  a f f e c t  i n  any way t h e  ru l e s  
o f  j u r i s d i c t i o n  a t  p re sen t  observed  i n  the v a r i o u s  p a r t s  of  
t h e  United Kingdom i n  cases  which a r e  no t  Uni ted  Kingdom 
cases .  Cons ide ra t ion  of t h a t  m a t t e r  i s  r e se rved  f o r  our 
second paper.  

The main ques t ions  r e l a t i n g  t o  j u r i s d i c t i o n  

3.3 The main ques t ions  i n  r e l a t i o n  t o  j u r i s d i c t i o n  a re : -  

(a) On what grounds shou ld  j u r i s d i c t i o n  b e  assumed 
by t h e  cour t s  of the  va r ious  p a r r s  o f  the  
Uni ted  Kingdom i n  r e s p e c t  of  t h e  cus tody  of 
c h i l d r e n ?  

(b) Where t h e r e  a r e  grounds on which more than one 
c o u r t  could  assume j u r i s d i c t i o n  how does one 
dec ide  which is  t h e  r i g h t  cour t?  

3.4 These b road  ques t ions  w i l l  have t o  be  answered, bu t  
f o r  t h e  purposes of a n a l y s i s  it i s  perhaps h e l p f u l  t o  break 
them down i n t o  ques t ions  of  a more p r a c t i c a l  n a t u r e ,  namely:- 

3 ( i )  Where a c h i l d  i s  n o t  a l ready  s u b j e c t  t o  any 
cus tody  o rde r ,  which United Kingdom c o u r t  
shou ld  be ab le  t o  make one? 

3 I n  Scots  law g i r l s  under t h e  age o f  1 2  and boys under 1 4  
a r e  c a l l e d  p u p i l s .  For c h i l d r e n  over those  ages  but  
s t i l l  under 18 ,  t h e  term "minor" is used. In England 
and Northern I r e l a n d ,  on t h e  o t h e r  hand, t h a t  term i s  
used t o  denote  'any person under  18 ;  no l e g a l  d i s t i n c t i o n  
m a t e r i a l  t o  t h e  ma t t e r s  now unde r  c o n s i d e r a t i o n  i s  drawn 
between persons  who have n o t  reached  t h a t  age .  In t h i s  
paper  we use  t h e  term "chi ld"  t o  mean any pe r son  under 
18. 
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( i i )  Where a c h i l d  i s  s u b j e c t  t o  a cus tody  o rde r ,  
which United Kingdom cour t  s h o u l d  be ab le  
subsequent ly  t o  v a r y  o r  revoke t h a t  order ,  o r  
t o  make a new o r d e r  superseding  t h a t  order? 

( i i i )  I n  what c i rcumstances  and t o  what ex ten t  
shou ld  a cus tody  o r d e r  of one Un i t ed  Kingdom 
c o u r t  p revent  a n o t h e r  United Kingdom cour t  
from assuming j u r i s d i c t i o n  i t s e l f ?  

3.5 Very d i f f e r e n t  approaches a r e  adopted by cour t s  
i n  d i f f e r e n t  p a r t s  of  t h e  Un i t ed  Kingdom, and  indeed by 
d i f f e r e n t  c o u r t s  i n  t h e  same p a r t  of t h e  Un i t ed  Kingdom, t o  
t h e  assumption of custody j u r i s d i c t i o n .  These divergences 
of approach seem d i f f i c u l t  t o  j u s t i f y  and i n  t h e  pas t  t h e y  
have l e d  t o  c o n f l i c t s  of j u r i s d i c t i o n  between cour t s  i n  
d i f f e r e n t  p a r t s  of t he  Uni ted  Kingdom. F u r t h e r ,  c o n f l i c t s  
can be caused because t h e  i s s u e  of custody o f  a ch i ld  may 
a r i s e  i n  t h e  course  of  o t h e r  proceedings f o r  which 
j u r i s d i c t i o n  i s ,  o r  may be ,  assumed on a b a s i s  d i f f e r e n t  
from t h a t  a p p l i c a b l e  i n  cus tody  cases .  

(A) ANALYSIS OF THE EXISTING CONFLICTS 

The c a t e g o r i e s  of c o n f l i c t s  

3 . 6  For ou r  purposes,  t h e  c o n f l i c t s  may b e  c l a s s i f i e d  
i n t o  two main c a t e g o r i e s : -  

(a )  c o n f l i c t s  a r i s i n g  from the  adop t ion  i n  
d i f f e r e n t  c o u n t r i e s  of d i f f e r e n t  grounds 
of  j u r i s d i c t i o n  i n  custody proceedings ;  and 

(b)  c o n f l i c t s  of j u r i s d i c t i o n  between matrimonial  
proceedings i n  one country and custody 
proceedings i n  ano the r .  
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3.7 There is a l s o  a t h i r d  category,  which s t e m s  from a 
d i f f e rence  i n  subs t an t ive  law. I n  th i s  case t h e  difference 
r e l a t e s  t o  capac i ty  t o  marry, and it produces s p e c i a l  
problems a s s o c i a t e d  with t h e  enforcement i n  Scot land of 
o r d e r s  r e s t r a i n i n g  English wards o f  court  from marrying 
t h e r e .  This problem i s  d e a l t  w i t h  a t  Pa r t  I V  below. 

C o n f l i c t s  between custody cases  

3.8 
d i f f e rences  between t h e  grounds of  j u r i s d i c t i o n  adopted 
r e spec t ive ly  by t h e  cour t s  i n  England: Northern I r e l and  
and Scotland. I n  England, and i n  Northern I r e l a n d ,  the 
High Court adopts  a v a r i e t y  of grounds of j u r i s d i c t i o n  
including t h e  n a t i o n a l i t y  of t h e  c h i l d ,  i ts  o rd ina ry  residence 
i n  England o r  Northern I r e l and  ( a s  t h e  case may be)  or  
even i ts  m e r e  presence within t h e  j u r i s d i c t i o n . 6  They 
d i f f e r  widely from those-adopted by t h e  S c o t t i s h  cour t ,  
which bases j u r i s d i c t i o n  p r imar i ly  on the c h i l d ' s  domicile 
i n  Scotlandti)  and assumes j u r i s d i c t i o n  on t h e  ground of mere 
presence only i n  cases  of emergency.8 
proceedings and c o n f l i c t i n g  d e c i s i o n s  occur from time t o  
t i m e  i n  t h e  c a s e  of chi ldren p r e s e n t  o r  r e s i d e n t  i n  England 
o r  Northern I r e l a n d  bu t  domiciled i n  Scotland. Conf l i c t s  

The f i r s t  category of c o n f l i c t s '  a r i s e s  from 

AS a r e s u l t ,  concurrent 

See para.  3.6 (a) , above. 

For b rev i ty ,  henceforth w e  u s e  t h e  term "England" t o  
r e f e r  t o  England and Wales. 

R e  P. (G.E.)  [1965] Ch. 568 (C.A.) ;  see para. 3 . 5 7  
and n.86, below. The va r ious  grounds of j u r i s d i c t i o n  
adopted i n  England, Scotland and Northern I r e l a n d  a re  set 
o u t  and discussed i n  paras.  3.40 - 3.69, below. 

See, e.g., Kitson v.  Kitson 1945 S.C. 434; Babington v. 
Babington 1955 S.C. 115. 

Ponder v. Ponder 1932 S.C. 233, 238; McShane v. McShane 
1 9 6 2  S.L.T. 221, 222. 
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between England on the  one hand and Nor thern  I r e l and  on 
the  o t h e r  a r e  r a r e r ,  p a r t l y  because of t h e  g r e a t e r  s i m i l a r i t y  
i n  j u r i s d i c t i o n ;  n e v e r t h e l e s s  they  can, and do, occur. 

3.9 Over t h e  yea r s  t h e  most f e r t i l e  s o u r c e  of c o n f l i c t s  
has been t h e  divergence of approach (which c r y s t a l l i s e d  i n  
t h e  l a t e  n i n e t e e n t h  and e a r l y  twen t i e th  c e n t u r i e s  fo l lowing  
t h e  cases  o f  Johnstone v .  B e a t t i e '  and S t u a r t  v. Moore'') 
between t h e  wardship j u r i s d i c t i o n  of t h e  E n g l i s h  High Cour t ,  
formerly e x e r c i s a b l e  i n  Chancery, and t h e  Cour t  of S e s s i o n ' s  
custody j u r i s d i c t i o n .  These dec i s ions  caused  resentment i n .  
Scot 1 an d. 11 

3.10 
personal  gua rd ians )  of a c h i l d  had been appo in ted  by t h e  
f a t h e r ,  a domic i led  Scot .  The House of Lords ,  by a m a j o r i t y  
of t h r e e  t o  two, he ld  t h a t  t h e  appointment d i d  not have the  
e f f e c t  of making the  t u t o r s  t h e  guardians o f  t h e  ch i ld  
under Eng l i sh  law o r  p reven t  t h e  Court of Chancery from 
appoin t ing  o t h e r  persons a s  guard ians  of t h e  c h i l d  in  

In  Johnstone v. B e a t t i e l '  t e s t amen ta ry  t u t o r s  ( i . e .  

9 (1843) 10 C. & F. 4 2 ;  8 E.R.  657; (1856) 18 D. 343. 

10 (1861) 9 H.L .C .  440; 11 E.R .  7 9 9 ;  a l s o  (1860) 2 2  D. 1504 ;  
(1861) 23 D. 51, 446, 595, 779  and 902; and sub nom. 
S t u a r t  v. S t u a r t  (1861) 4 Macq. 1. 

11 In  S t u a r t  v. Moore (1861) 4 Macq. 1, 76-77, L . J . C .  I n g l i s  
p o i n t e d u t  t h a t o h n s t o n e  v. B e a t t i e  w a s  n o t  binding 
i n  Sco t l and  and anyway "when it was b rough t  under t h e  
n o t i c e  o f  t h e  Scotch Judges and the  l e g a l  profess ion  
i n  Sco t l and . .  . it  was u n i v e r s a l l y  f e l t  t h a t . .  . i t  
involved  a v i o l a t i o n  of t h e  p r i n c i p l e s  o f  i n t e r n a t i o n a l  
law recognized  i n  Sco t l and  and a l l  t h e  S t a t e s  of t he  
Continent of Europe s o  d i r e c t  and unequivoca l ,  t h a t  I 
b e l i e v e  t h e  very  l a s t  t h i n g  t h a t  would e v e r  en te r  i n t o  
the  mind of  a Scotch Judge would be t o  f o l l o w  the  
a u t h o r i t y  o r  adopt t h e  p r i n c i p l e  of Johns tone  v. B e a t t i e . "  

1 2  See pa ra .  3 .9 ,  n.9,  above. 
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England. 
Sco t l and  and o f  t h e  United Kingdom, wi th  e s t a t e s  i n  England 
and Scot land ,  and had r e s ided  i n  Sco t l and  wi th  h i s  widowed 
mother u n t i l  h e r  dea th .  On h e r  d e a t h  S. and M. were 
appoin ted  by t h e  Court  of Chancery guardians of t h e  ch i ld  
and, on a d i f f e r e n c e  a r i s i n g  between them as  t o  t h e  
educa t ion  of t h e  c h i l d ,  app l i ed  t o  t h a t  Court f o r  a scheme 
f o r  h i s  educa t ion .  M. and t h e  c h i l d  were a t  t h a t  time i n  
England, bu t  pending t h e  proceedings  i n  the Court  o f  
Chancery, M. s u r r e p t i t i o u s l y  removed t h e  c h i l d  t o  Scotland. 
The rea f t e r  t h e  Eng l i sh  cour t  made an order  f o r  h i s  education 
i n  England, and t h e  Court of S e s s i o n  made o rde r s  provid ing  
f o r  h i s  educa t ion  i n  Scot land  and i n t e r d i c t i n g  h i s  removal 
from t h e  j u r i s d i c t i o n  o f  t he  S c o t t i s h  cour t .  The House of 
Lords reversed  t h e  o rde r s  o f  t h e  Court of Sess ion  and 
confirmed t h e  o r d e r  of t he  Court o f  Chancery. 

I n  S t u a r t  v. Moore13 t h e  c h i l d  was a p e e r  of 

3.11 S t u a r t  v. Moore shows how a c o n f l i c t  between two 
c o u r t s  bo th  c l a iming  j u r i s ' d i c t i o n  concur ren t ly  can  exacerba te  
t h e  a l r eady  d i f f i c u l t  problems between parents  o r  guardians.  
Fo r tuna te ly ,  i n  r e c e n t  yea r s  , comity has l a r g e l y  p r e v a i l e d  
i n  r e l a t i o n s  between t h e  High Court  and the  Court  o f  Session, 
and judges have s t r e s s e d  t h a t : -  

"Conf l i c t  between those  two cour t s  i s  e n t i r e l y  
ou t  of t h e  ques t ion .  Each acts in  t h e  manner 
which i t  cons ide r s  r i g h t  a s  occasion a r i s e s .  
Ne i the r  c o u r t  i s  av id  of j u r i s d i c t i o n ,  and 
n e i t h e r  c o u r t  w i l l  d i s c l a i m  t h e  j u r i s d i c t i o n  
wi th  which i t  i s  en t rus ted ."14  

1 3  See para .  3 .9 ,  n.10, above. 

1 4  Re X ' s  Se t t l emen t  [1945] Ch. 4 4 ,  4 7 ,  per Vaisey  J . ;  

. v.  Babington 1955 S.C. 115, 1 2 1 .  
r e t e r r e d  t o  w i t h  approval by Lord Carmont i n  Babington 
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But t h e  j u r i s d i c t i o n a l  r u l e s  have no t  changed and the  
avoidance o f  c o n f l i c t  depends on a degree o f  s e l f - r e s t r a i n t  
on t h e  p a r t  o f  t h e  c o u r t s ,  t h e  p a r t i e s  and t h e i r  l e g a l  
adv i se r s  which cannot always be  a t t a i n e d .  

3.12 There have been a number of r e p o r t e d  cases  in the  
l a s t  30 y e a r s ,  of which Babington v. Babington'' is perhaps  
t h e  b e s t  i l l u s t r a t i o n ,  of t h e  c o n f l i c t s  t h a t  can be caused. 
Spouses domic i led  i n  Sco t l and ,  where t h e  matrimonial  home 
was s i t u a t e d ,  s epa ra t ed  and t h e  wife went t o  l i v e  i n  England. 
The c h i l d  o f  t h e  marr iage ,  a g i r l  of  e l e v e n ,  was a t  a 
boarding schoo l  i n  England, b u t  before  t h e  sepa ra t ion  had  
normally s p e n t  h e r  ho l idays  w i t h  h e r  p a r e n t s  i n  Scot land .  
The wi fe  a p p l i e d  t o  have the  c h i l d  made a ward  of cour t  i n  
England w i t h  t h e  r e s u l t  t h a t  t h e  c h i l d  c o u l d  n o t  by E n g l i s h  
law be removed ou t  of England wi thout  t h e  a u t h o r i t y  of 
t h e  High Cour t .  The husband p e t i t i o n e d  t h e  Court of S e s s i o n  
f o r  cus tody ,  and app l i ed  f o r  i n t e r i m  access  t o  the c h i l d ,  
i n  Sco t l and ,  dur ing  t h e  Christmas ho l idays .  The wife 
app l i ed  t o  t h e  Court of S e s s i o n  t o  s i s t  t h e  proceedings on 
a p l e a  of forum non conveniens.  The Court o f  Session 
r e j e c t e d  t h e  w i f e ' s  a p p l i c a t i o n  upon t h e  view t h a t  the  
cour t  of t h e  domicile has a pre-eminent j u r i s d i c t i o n : -  

"... t h e  mother has  on ly  been a b l e  t o  invoke 
t h e  Engl i sh  Court o f  Chancery because  the 
person  o f  t he  c h i l d  is  a t  p re sen t  w i t h i n  
t h e  Engl i sh  j u r i s d i c t i o n .  I t  i s  i n  such 
c i rcumstances  t h a t  t h e  mother asks  t h i s  Court 
t o  a b d i c a t e  i t s  f u n c t i o n ,  which may f a i r l y  
be c a l l e d  p o s i t i v e  and permanent, i n  favour 
o f  a forum which can  only  e x e r c i s e  a temporary 
and p r o t e c t i v e  j u r i s d i c t i o n  dependent on de 
f a c t o  res idence  i n  England. In  t h e  eye  of 
i n t e r n a t i o n a l  law it i s  only t h e  d e c i s i o n  of 
t h i s  Court which is  e n t i t l e d  t o  t h e  r e spec t  
due t o  a Court e n t i t l e d  t o  dea l  w i t h  a matter 
of s t a tu36and  having  t h e  v a l i d i t y  o f  a dec is ion  
i n  rem." 

1 5  1 9 5 5  S.C. 1 1 5 ;  s e e  a l s o  t h e  Hodson Report  (1959),Cmd. 

1 6  1955 S.C. 1 1 5 ,  1 2 1 ,  per Lord Carmont; fo l lowed i n  
842, p a r a .  39. 

Oludimu v. Oludimu 1967 S.L.T. 105, 107. 
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The Court of Sess ion  granted t h e  husband's motion f o r  
access  and the  husband then a p p l i e d  t o  the Engl ish court  
f o r  leave t o  t ake  t h e  c h i l d  out  of England f o r  t h e  s h o r t  
pe r iod  of access .  The wife opposed t h e  a p p l i c a t i o n  and 
h e r s e l f  sought an o rde r  f o r  l eave  t o  take the  c h i l d  t o  
Switzer land f o r  a hol iday.  The Engl ish court  r e fused  the 
husband's a p p l i c a t i o n  and g ran ted  t h e  wi fe ' s  r e q u e s t .  The 
Engl ish court  disregarded the  o r d e r  of the S c o t t i s h  court 
and t h e  S c o t t i s h  cour t  disregarded the  f a c t  t h a t  t h e  chi ld  
was an English ward of court .  The English c o u r t ' s  order 
p reva i l ed  merely because it could be enforced, although 
t h e  c h i l d  had s t r o n g e r  connections wi th  Scot land where she 
was domiciled,  had h e r  home, and normally spen t  h e r  
hol idays.  

Conf l i c t s  betwsen matrimonial and custody cases 

3.13 
divorce proceedings with i n c i d e n t a l  i s sues  of  custody 

. i n  one country,  i n  which j u r i s d i c t i o n  i s  based on t h e  
domicile o r  r e s idence  of a p a r e n t ,  and custody proceedings 
i n  another country i n  which j u r i s d i c t i o n  is  founded on 
some o the r  ground. 

Conf l i c t s  of  t h e  second category17 a r i s e  between 

18 

3.14 In r e c e n t  y e a r s ,  t he  r e p o r t e d  decis ions suggest  
t h a t  t he  cour t s  have usua l ly  allowed the  quest ion o f  custody 
t o  be s e t t l e d  i n  t h e  divorce proceedings.  In Re G.  (J.D.M.) 
a f a t h e r  domiciled and r e s iden t  i n  Scotland had i n s t i t u t e d  
divorce proceedings t h e r e  i n  which he was awarded inter im 

1 9  

1 7  See para.  3 .6 (b ) ,  above. 

18 See, %., R e  X's Settlement [1945] Ch. 4 4 ;  Robb v. Robb 
1953 S.L.T. 4 4 ;  H a m i l t o n H a m i l t o n  1954 S.L.T. 1 6 ;  
Re G.(J.D.M.) [ m W . L . m  Re S.(M.) [1971] 
Ch. 621. 

1 9  [1969] 1 W.L.R. 1001. 
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custody of h i s  c h i l d ,  t hen  31 y e a r s  old.  The c h i l d ' s  mo the r ,  
who was r e s i d e n t  i n  England, r e fused  t o  comply with t h i s  
o rde r  and t h e  f a t h e r  sought  an o rde r  i n  E n g l i s h  wardship 
proceedings t o  enable t h e  c h i l d  t o  be removed t o  Scotland. 
Buckley J. g ran ted  the  o r d e r  on t h e  view t h a t  the  S c o t t i s h  
cour t  was t h e  appropr i a t e  c o u r t  f o r  t he  d i v o r c e  proceedings 
and t h a t  i n  those  proceedings  " the  c h a r a c t e r  and behaviour 
of both p a r t i e s  i n  the  cour se  of t h e i r  mat r imonia l  
d i f f i c u l t i e s  w i l l  be bound t o  be  examined by  t h e  cour t ,  
and where the proper  p r o v i s i o n  t o  be made f o r  t h e  f u t u r e  
of t h i s  c h i l d  can be b e s t  a s s e s s e d  i n  t h e  l i g h t  of a l l  t h e  
c i rcumstances  then  known t o  t h a t  cour t .  Thus the  
Chancery D i v i s i o n ' s  p r a c t i c e  o f  s t ay ing  wardship  proceedings  
t o  allow cus tody  t o  be s e t t l e d  i n  divorce proceedings in  
t h e  Probate  Divorce and Admiralty Div is ion  was extended 
t o  cover S c o t t i s h  d ivorce  proceedings .  

' '20 

3.15 
domiciled i n  Sco t l and ,  had i n i t i a t e d  proceedings  i n  S c o t l a n d  
a g a i n s t  a w i f e  r e s i d e n t  i n  England, and had  been awarded 
custody of t h e  c h i l d  i n  t h o s e  proceedings.  In t h i s  c a s e ,  
however, t h e  c h i l d  was w i t h  t h e  f a t h e r  i n  Scot land .  The 
mother sought  t o  have h e r ' c h i l d ,  then aged 3 ,  made a ward 
of cour t  i n  England and sough t  an order  f o r  h i s  r e tu rn  
t o  England. Goff J .  r e f u s e d  t h e  a p p l i c a t i o n  on the  ground 
t h a t  t h e  c h i l d  was r e s i d e n t  i n  Scot land  and t h e  cour t  o f  
t h e  mat r imonia l  proceedings had f u l l  cognizance  of the  c a s e .  
This d e c i s i o n  w a s  reached a l though  the  c o u r t  suspec ted  t h a t  
t he  f a t h e r  had deceived t h e  mother i n  removing the  c h i l d  
t o  Scot land  and had t h e r e f o r e  i n  a sense  kidnapped the  c h i l d .  

Re S. (M.)21 was a n o t h e r  case where t h e  f a t h e r  was 

20 - I b i d . ,  a t  p. 1005. 

2 1  [1971] Ch. 6 2 1 .  
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3.16 There are no  r epor t ed  c a s e s  o f  the Court  o f  Session 

d e c l i n i n g  j u r i s d i c t i o n  i n  a cus tody  p e t i t i o n  i n  favour  of 
Engl i sh  d ivorce  proceedings because ,  u n t i l  r e c e n t l y ,  
j u r i s d i c t i o n  i n  b o t h  types  o f  proceedings  was u s u a l l y  
founded on t h e  husband-fa ther  ' s  domic i le .  The widening 
o f  t h e  bases o f  d ivo rce  j u r i s d i c t i o n  i n  197322 h a s  enhanced 
t h e  r i s k  of c o n f l i c t s  between: - 

(a )  cus tody  p e t i t i o n s  i n  Scot land  based  on 
t h e  c h i l d ' s  domic i le  i n  Scotland; and 

(b) d i v o r c e  proceedings i n  England based  on 
t h e  h a b i t u a l  r e s i d e n c e  i n  England, o r  on 
t h e  Eng l i sh  domic i le ,  of a parent  o f  t h e  
c h i l d .  

J u d i c i a l  a t t empt s  t o  reduce kidnapping: t he  d i s c r e t i o n a r y  t e s t  

3.17 A s  we have s e e n , 2 3  i n  wardship  and c e r t a i n  custody 
proceedings i n  England and Nor thern  I r e l and ,  t h e  c o u r t s  
posses s  j u r i s d i c t i o n  on the  b a s i s  of  wide c r i t e r i a  such as 
t h e  c h i l d ' s  p h y s i c a l  presence.  By themselves,  s u c h  
c r i t e r i a  a r e  t o o  wide i n  the  s e n s e  t h a t  they c o n f e r  
j u r i s d i c t i o n  i n  c a s e s  where a lmost  a l l  the c h i l d ' s  s i g n i f i c a n t  
r e l a t i o n s h i p s  a r e  w i t h  a d i f f e r e n t  j u r i s d i c t i o n ;  t he re fo re  
such c r i t e r i a ,  by themselves,  encourage forum-shopping and 
kidnapping. To avo id  t h e  assumption of j u r i s d i c t i o n  i n  
i n a p p r o p r i a t e  c a s e s  , t h e  cour t s  i n  England may d e c l i n e  t o  
e x e r c i s e  j u r i s d i c t i o n  which they  o therwise  posses s  i f  the  
w e l f a r e  of t h e  c h i l d  s o  r e q u i r e s .  Accordingly,  i n  England, 

2 2  See t h e  Domicile and Matrimonial  Proceedings A c t  1973, 
which in t roduced  one y e a r ' s  h a b i t u a l  r e s idence  of e i t h e r  
spouse as  an a l t e r n a t i v e  b a s i s  t o  domicile,  and which 
enabled a c h i l d  t o  de r ive  h i s  domicile from t h e  
independent domic i le  of h i s  mother.  

23 See para .  3 . 8 ,  above. 
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two c r i t e r i a  may r e q u i r e  t o  b e  s a t i s f i e d :  one a 
p re l imina ry  f a c t u a l  t e s t  which i s  easy t o  a p p l y  but  is  i n  
i t s e l f  t oo  wide,  and a second t e s t ,  based on t h e  c h i l d ' s  
we l f a re ,  which i s  d i s c r e t i o n a r y ,  unce r t a in  i n  i t s  e f f e c t s  
and much more d i f f i c u l t  t o  app ly  but  which h a s  the advantage 
of f l e x i b i l i t y .  This second t e s t  has been developed 
cons ide rab ly  by t h e  Engl i sh  c o u r t s  i n  r e c e n t  yea r s .  

3.18 The main development has  been t h e  summary order  i n  
kidnappicg c a s e s .  I t  was a t  one time thought  t h a t  where a 
p a r t y  brought  a c h i l d  t o  England i n  v i o l a t i o n  of a fo re ign  
custody dec ree ,  t h e  cour t  had  t o  go i n t o  t h e  l a s t  d e t a i l s  
of t he  cus tody  d i s p u t e  between t h e  p a r t i e s  b e f o r e  it cou ld  
dec l ine  j u r i ~ d i c t i o n . ~ ~  
t h e  s t a t u t o r y  we l fa re  p r i n c i p l e  does n o t  p r e v e n t  the  
cour t  from making a p r e l i m i n a r y  enquiry t o  determine whe the r  
a f u l l  i n v e s t i g a t i o n  of t h e  m e r i t s  i s  needed o r  whether it 
should ,  i n s t e a d ,  make a summary o rde r  f o r  t h e  immediate 
r e t u r n  of t h e  c h i l d r e n  t o  t h e i r  home j ~ r i s d i c t i o n . ~ ~  This  
r u l e  a p p l i e s  n o t  merely where a fo re ign  d e c r e e  has been 
v i o l a t e d z 6  b u t  i n  a l l  k idnapping  c a s e s , 2 7  t h a t  i s ,  cases 
where t h e  c h i l d r e n  have a s e t t l e d  home i n  one j u r i s d i c t i o n ,  
and one of t h e  pa ren t s  ( o r  a n o t h e r  p a r t y ) ,  by  some 
"wrongdoing" such as  f o r c e ,  decept ion  o r  s t e a l t h ,  removes 
them t o  England u n i l a t e r a l l y  wi thou t  t he  consen t  of t he  
o t h e r  p a r e n t  ( o r  wi thout  o t h e r  appropr i a t e  consen t s ) .  A 
summary o r d e r  i s  appa ren t ly  n o t  made where t h e  c h i l d ' s  
p resence  i n  England is  n o t  t h e  r e s u l t  of some "wrongdoing". 

I t  i s  now c l e a r ,  however, t h a t  

28 

2 4  McKee v. McKee [1951] A . C .  352, 365-366 ( P . C . ) .  

2 5  Re L. [1974] 1 W.L.R. 250 ( C . A . ) ,  where t h e  re levant  

26 U. [1966] 1 W.L.R. 381 ( C . A . ) ;  c f .  Re  E . (D . )  [1967] 

2 7  U. [1968] Ch. 704 ( C . A . ) ;  Re T . A .  (1972) 116 S .J .  78. 

2 8  HA. [1970] Ch. 665 ( C . A . ) .  

a u t h o r i t i e s  a r e  reviewed; s e e  a l s o  Re K . ,  The Times, 9 Marl 
1 9  76 .  

Ch. 761 ( C . A . ) .  
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3.19 In  s e v e r a l  ca ses ,  t h e  E n g l i s h  cour t s  have  made 
s e v e r e  s t r i c t u r e s  a g a i n s t  kidnapping!’ and, i n  kidnapping 
c a s e s ,  t h e  c o u r t  has  on occas ion  been prepared t o  make an 
o r d e r  f o r  t h e  r e t u r n  of a kidnapped fo re ign  c h i l d  t o  h i s  
f o r e i g n  home and thus  t o  r e s t o r e  t h e  s t a t u s  quo un le s s  
s a t i s f i e d  t h a t  t h e r e  would be harm t o  the  c h i l d  i n  adopting 
such  a course .  

3.20 This change i n  t h e  c l i m a t e  of j u d i c i a l  op in ion  has 
taken  p l ace  w i t h i n  t h e  conf ines  o f  t h e  s t a t u t o r y  we l fa re  
p r i n c i p l e 3 0  which a p p l i e s  t o  t h e  r e t e n t i o n  o r  abandonment 
of j u r i s d i c t i o n  i n  kidnapping cases ,31  j u s t  as  i t  does i n  
r e l a t i o n  t o  o t h e r  ques t ions .  I t  has  been made c lear  i n  
r e c e n t  dec i s ions  t h a t ,  i n  a l l  wardship  proceedings ,  when a l l  
r e l e v a n t  f a c t o r s  have been taken  i n t o  account,  t h e  u l t imate  
ques t ion ,  which “ r u l e s  upon o r  de te rmines  t h e  c o u r s e  t o  be 
followed” i s ,  what i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  ch i ld?  
In  t h e  Court  of Appeal e x p l a i n e d  t h a t  t h e  same 
p r i n c i p l e s  apply  t o  ki‘dnapping c a s e s  whether t h e  c o u r t  makes 
a f u l l  o r  l i m i t e d  enqui ry  and t h a t ,  i n  the  l a t t e r  ca se ,  the  
summary o rde r  can be  j u s t i f i e d  on grounds of t h e  c h i l d ’ s  

32 

29 See,  e Harben v. Harben. [1957] 1 W.L.R. 261, 267, 
per S Z Z k ’ J T E  
L.  J.  ; Re T. [1,&04, 714, per Harman L.  J.  ; Re S. 
(M.) 1- Ch. 621, 625, per Goff J. 

-9671 Ch; 7 6 1 ,  769, per Willmer 

30 See Guardianship o f  Minors A c t  1971, s.1. 

31 F i r s t  a p p l i e d  i n  Re B ’ s  S e t t l e m e n t  [1940] Ch. 54 t o  the 
e x e r c i s e  of j u r i s d i c t i o n ;  i n  R e  L. [1974] 1 W.L.R. 250, 
263,Buckley L .  J .  s t a t e d  (obit-hat t h e  s e c t i o n  
a p p l i e s  t o  a p p l i c a t i o n s  f o r  a summary o rde r  f o r  the  
r e t u r n  of a kidnapped c h i l d ;  s e e  a l s o  Re., The Times, 
9 March 1976. 

32 2. v. C. [1970]A.C. 668 esp .  per Lord Macdermott a t  
pp. 710-711. 

33 [1974] 1 W.L.R. 250. 
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wel fa re :  - 
"TO t a k e  a c h i l d  from h i s  n a t i v e  l a n d ,  t o  remove 
him t o  another  coun t ry  where, maybe, h i s  n a t i v e  
tongue i s  n o t  spoken, t o  d ivorce  him f r o m  the  
s o c i a l  customs and c o n t a c t s  t o  which h e  has been 
accustomed, t o  i n t e r r u p t  h i s  educa t ion  i n  h i s  
n a t i v e  l and  and s u b j e c t  him t o  a f o r e i g n  system of 
educa t ion ,  a r e  a l l  acts (o f f e red  h e r e  as  examples 
and o f  course  n o t  as a complete ca t a logue  of 
p o s s i b l e  r e l e v a n t  f a c t o r s )  which &re l i k e l y  t o  
be  psycho log ica l ly  d i s t u r b i n g  t o  the  c h i l d ,  
p a r t i c u l a r l y  a t  a t i m e  when h i s  f a m i l y  l i f e  
i s  a l s o  d i s rup ted .  I f  such a c a s e  i s  promptly 
brought  t o  the  a t t e n t i o n  of a c o u r t  i n  t h i s  
coun t ry ,  t h e  judge may f e e l  t h a t  it is i n  the  
b e s t  i n t e r e s t s  o f  t h e  i n f a n t  t h a t  t h e s e  d i s t u r b i n g  
f a c t o r s  should be e l i m i n a t e d  from h i s  l i f e  as  
s p e e d i l y  as  p o s s i b l e .  A f u l l  i n v e s t i g a t i o n  of 
t h e  m e r i t s  of  t h e  case i n  an Eng l i sh  cour t  may be 
incompat ib le  wi th  ach iev ing  t h i s .  The judge may 
w e l l  be  persuaded t h a t  i t  would b e  b e t t e r  f o r  
t h e  c h i l d  t h a t  t h o s e  merits should  b e  
i n v e s t i g a t e d  i n  a c o u r t  i n  h i s  n a t i v e  country 
t h a n  t h a t  he shou ld  spend i n  t h i s  coun t ry  the  
p e r i o d  which must n e c e s s a r i l y  e l a p s e  be fo re  a l l  
t h e  evidence can b e  assembled f o r  ad jud ica t ion  
h e r e .  Anyone who has had exper ience  o f  the  
e x e r c i s e  of t h i s  d e l i c a t e  j u r i s d i c t i o n  knows 
what compl ica t ions  can r e s u l t  from a c h i l d  
deve loping  r o o t s  i n  new s o i l ,  and .what c o n f l i c t s  
t h i s  can occasion i n  t h e  c h i l d ' s  own l i f e .  Such 
r o o t s  can grown r a p i d l y .  An' o r d e r  t h a t  t he  c h i l d  
shou ld  be  r e tu rned  f o r t h w i t h  t o  the count ry  from 
which he had been removed i n  t h e  e x p e c t a t i o n  
t h a t  any d i s p u t e  abou t  h i s  custody w i l l  be 
s a t i s f a c t o r i l y  r e s o l v e d  i n  the  c o u r t s  of t h a t  
coun t ry  may w e l l  be  regarded  as b e i n g  i n  t h e  
b e s t  i n t e r e s t s  o f  t h e  child."34 

This passage  c l e a r l y  imp l i e s  t h a t  summary o r d e r s  r e t u r n i n g  
a kidnapped c h i l d  a r e  j u s t i f i a b l e  where t h e  c h i l d ' s  
severance  from h i s  n a t i v e  coun t ry  is l i k e l y  t o  be 
psycho log ica l ly  d i s t u r b i n g  t o  him. 

34 Ibid., per Buckley L . J .  a t  pp. 264-265. 
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C r i t i q u e  of t h e  d iscre t iona . ry  tes t  

3.21 The emergence of a means o f  d i scouraging  kidnapping, 
o r  o f  m i t i g a t i n g  t h e  u n f a i r  advantage  which k idnapping  can 
produce, by t h e  use  o f  t h e  summary o rde r  is obv ious ly  
m a t e r i a l  t o  t h e  t o p i c s  which we have t o  cons ide r .  The 
judges  have, as i s  o f t e n  t h e  c a s e ,  been conf ron ted  with a 
s o c i a l  mischief  and have a t t empted ,  w i th in  t h e  l i m i t s  of 
t h e  powers c o n f e r r e d  upon them, t o  d e a l  wi th  it. The judges 
cannot change t h e  j u r i s d i c t i o n a l  r u l e s  which e n a b l e  the  
p a r t i e s  t o  b r i n g  cases be fo re  them. Thus they  sough t  t o  
s o l v e  the  problem o f  kidnapping main ly  by a s s e r t i n g  a 
d i s c r e t i o n a r y  power t o  r e fuse  t o  proceed  wi th  t h e  case.  
The l e g i s l a t u r e  is  n o t ,  however, s i m i l a r l y  c o n f i n e d ,  and 
w e  must t h e r e f o r e  make an assessment  of the  d i s c r e t i o n a r y  
t e s t  as  it has evolved  i n  o r d e r  t o  s e e  whether it i s  f u l l y  
s a t i s f a c t o r y .  We have come t o  t h e  conclusion t h a t  i t  i s  n o t ,  
and t h a t  t h e r e  i s  a c l e a r  need f o r  i n t e r v e n t i o n  by  
Par l iament .  Our reasons  f o r  t h i s  a r e : -  

(a )  Unce r t a in ty .  I f  a l l  t h e  cour t s  i n  t h e  United 
Kingdom were t o  app ly  broad j u r i s d i c t i o n a l  
r u l e s  and t h e  d i s c r e t i o n a r y  r e f u s a l  o f  
j u r i s d i c t i o n ,  t h e  r e s u l t  would be  g r e a t  
u n c e r t a i n t y  as t o  which cour t  had j u r i s d i c t i o n  
i n  c a s e s  where proceedings  were b r o u g h t ,  
whether  s imul taneous ly  o r  s u c c e s s i v e l y ,  i n  
d i f f e r e n t  p a r t s  o f  t h e  United Kingdom. Each 
coun t ry  would have j u r i s d i c t i o n  o v e r  ch i ldren  
brought  w i th in  i t s  a r e a ,  and would i n  most  
c a s e s  a l s o  have j u r i s d i c t i o n  over c h i l d r e n  
t aken  away. The r e s o l u t i o n  of t h e  r e s u l t i n g  
c o n f l i c t s  would depend on a d i s c r e t i o n  
e x e r c i s e d  on t h e  imprec i se  b a s i s  o f  an 
a p p r e c i a t i o n  o f  t h e  c h i l d ' s  w e l f a r e  i n  two o r  
more j u r i s d i c t i o n s .  
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(b) Fa i rness  between t h e  p a r t i e s .  I n  a sense a 
kidnapper ought "not t o  be  a l lowed t o  ge t  
away wi th  it", and t h e  Eng l i sh  c o u r t s  have 
s a i d  t h a t ,  i n  kidnapping c a s e s ,  j u s t i c e  t o  
t h e  innocent par ty3 '  and t h e  k idnapper ' s  
conduct36 a r e  f a c t o r s  favour ing  t h e  immediate 
r e t u r n  o f  t h e  c h i l d .  Neve r the l e s s  the  
d i s c r e t i o n a r y  r e f u s a l  does n o t  conta in  a n y t h i n g  
i n  t h e  n a t u r e  o f  a mandatory "c l ean  hands" 
r u l e 3 7  r e q u i r i n g  t h e  r e t u r n  o f  kidnapped 
c h i l d r e n ,  of t h e  k ind  developed i n  the  Uni ted  
S t a t e s  and now c o d i f i e d  i n  s e c t i o n  8 of t h e  
United S t a t e s  Uniform Child Custody J u r i s d i c t i o n  
Act 1968. Indeed  t h e  Engl i sh  c o u r t s  have 
emphasised t h a t  it would be  "wrong t o  suppose 
t h a t  i n  making o r d e r s  i n  r e l a t i o n  t o  c h i l d r e n  
i n  [wardship proceedings]  t h e  c o u r t  is i n  any 
way concerned w i t h  p e n a l i s i n g  any adul t  f o r  
h i s  conduct". 38 

(c) Expense. This  i s  a s p e c i a l  a s p e c t  of u n f a i r n e s s  
between t h e  p a r t i e s .  I t  i s  d i f f i c u l t  t o  s e e  
why the  person  from whom a c h i l d  has been 
kidnapped shou ld  be  put  t o  t h e  t r o u b l e  and 

35 Re. [1966] 1 W.L.R. 381 (C.A.). 

36 See Re L.  [1974]  1 W.L.R. 250, 2 6 4 ,  per Buckley L.J . :  
" T h e a c t i o n  o f  one p a r t y  i n  kidnapping t h e  ch i ld  i s  
doub t l e s s  one of t h e  c i rcumstances  t o  b e  taken i n t o  
account and may be a c i rcumstance  of g r e a t  weight; 
t h e  weight  t o  be a t t r i b u t e d  t o  it must depend upon 
t h e  c i rcumstance  o f  t h e  p a r t i c u l a r  case." 

37 So named by Ehrenzweig, " I n t e r s t a t e  Recognition of  
Custody Decrees", (1953) 51  Michigan Law Review 345. 

38 W. [1974] 1 W.L.R. 2 5 0 ,  265, e r  Buckley L . J . ;  
s e e  a l s o  Re. , The T i m e s  , 9 M a r k 1 9 7 6 .  
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expense o f  l i t i g a t i n g  on the  m e r i t s  i n  another 
coun t ry ,  even i f  a summary o rde r  i s  obta inable  
t h e r e .  

(d) Inef fec t iven 'ess  i n  p r a c t i c e .  While t h e  
developments i n  E n g l i s h  law have reduced the 
amount o f  kidnapping t o  some degree ,  they a re  
n e v e r t h e l e s s  u n l i k e l y  t o  provide as e f f e c t i v e  
a d e t e r r e n t  t o  k idnapping  and o t h e r  u n i l a t e r a l  
removals a s  an au tomat i c  r e f u s a l  o f  
j u r i s d i c t i o n  by o p e r a t i o n  o f  law. The English 
c o u r t s  have a d i s c r e t i o n  t o  a t t a c h  such  weight 
a s  t h e y  th ink  f i t  t o  kidnapping and it would 
appear  t h a t ,  d e s p i t e  j u d i c i a l  s t r i c t u r e s  
a g a i n s t  kidnapping, a kidnapper removing a 
c h i l d  t o  England may i n  f a c t  have a good 
chance of having h i s  ca se  decided on the  
merits i n  England. 39 
t o  r e f u s e  t o  e x e r c i s e  j u r i s d i c t i o n  i s  necessary 
s o l e l y  o r  p r i m a r i l y  because r u l e s  f o r  the  
assumption of j u r i s d i c t i o n  based on n a t i o n a l i t y ,  
a l l e g i a n c e  o r  mere presence  a r e  t o o  wide. I f  
more appropr i a t e  r u l e s  a r e  s e l e c t e d ,  such a 
d i s c r e t i o n a r y  power would become b o t h  unnecessary 
and inappropr i a t e .  

, 

The d i s c r e t i o n a r y  power 

Can s t r i c t  r u l e s  o f  j u r i s d i c t i o n  co -ex i s t  w i th  t h e  f i r s t  
and paramount c o n s i d e r a t i o n  of t h e  c h i l d ' s  w e l f a r e ?  

3.22 I t  may b e  sugges ted  t h a t ,  d e s p i t e  t h e  c r i t i c i s m s  
advanced a t  paragraph  3.21 above, t h e  d i s c r e t i o n a r y  r e f u s a l  
of j u r i s d i c t i o n  r e p r e s e n t s  a l l  t h a t  can be done wi thout  
c o l l i s i o n  wi th  t h e  , p r i n c i p l e  u n i v e r s a l l y  accep ted  i n  the  
United Kingdom t h a t  t he  we l fa re  of t h e  c h i l d  i s  t h e  f i r s t  

39 See Re E.  (D;) [1967] Ch. 7 6 1  (C.A.); Re T.A.  (1972) 116 
S.J .  7 8 ;  Re., The Times, 9 March 1976. 
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and paramount considerat ion.  40 
of the c h i l d  i s ,  of course,  t h e  bas i c  purpose of j u d i c i a l  
i n t e rven t ion  i n  mat ters  of custody. However, i n  
framing r u l e s  of j u r i s d i c t i o n ,  t h e  l e g i s l a t u r e  can, i n  
our view, properly seek t o  ensu re  t h a t  concern fo r  a c h i l d ' s  
welfare  i n  p a r t i c u l a r  cases  does not  produce a s i t u a t i o n  
which w i l l  j eopa rd i se  the  w e l f a r e  of c h i l d r e n  generally.  
This po in t s  i n  our  view t o  t h e  imposition by  s t a t u t e  o f  
c l e a r  r u l e s  of a mandatory c h a r a c t e r  which w i l l ,  s o  f a r  a s  
poss ib l e ,  p re sen t  no temptat ion t o  the p a r t i e s  t o  seek 
advent i t ious b e n e f i t s  by t h e  kidnapping o f  chi ldren.  The 
welfare of t h e  c h i l d  w i l l  remain a matter f o r  t he  court  
once i t  has properly assumed j u r i s d i c t i o n  and i s  dealing 
with the  merits of the case. We a re  f o r t i f i e d  in  t h i s  
view by t h e  approach of t h e  United S ta t e s  Uniform Child 
Custody J u r i s d i c t i o n  A c t  1968, which provides  a c l ea r  
r u l e  as t o  t h e  p r i n c i p a l  b a s i s  of  j u r i s d i c t i o n .  

Promotion of  t h e  welfare 

4 1  

Superior and i n f e r i o r  cour t s  

3.23 In t h i s  paper, we have n o t  expressly considered 
those e x i s t i n g  r u l e s  of j u r i s d i c t i o n  which a r e  concerned 
with a l l o c a t i n g  custody cases  t o  the appropr i a t e  i n f e r i o r  
courts  w i t h i n  a p a r t i c u l a r  p a r t  of the United Kingdom; t h e s e  
ru l e s  f a l l  ou t s ide  our terms. o f  r e f e r e n ~ e . ~ ~  
a new scheme f o r  the assumption of j u r i s d i c t i o n  and the 
r e so lu t ion  of c o n f l i c t s  as between the t h r e e  p a r t s  of t h e  
United Kingdom, w e  have considered whether it would be 
des i r ab le  t o  d i s t ingu i sh  between superior  and i n f e r i o r  

I n  framing 

40 See para.  2.25, n.13, above. 

4 1  See para .  3.63, below. 

42 Some of t hese  "local" r u l e s  of j u r i s d i c t i o n ,  however, 
may r e q u i r e  t o  be amended o r  replaced i n  t h e  l i g h t  of 
our gene ra l  j u r i s d i c t i o n a l  proposals s e t  o u t  i n  para. 
3.78,below. These ma t t e r s  of  d e t a i l  w e  leave f o r  
l a t e r  cons i d e r a t  ion. 

36 



courts .  By i n f e r i o r  courts ,  we mean t h e  magis t ra tes '  
courts  and county courts  i n  England43 and Northern Ireland 
and t h e  s h e r i f f  cour t s  i n  Scotland. While it may be 
conceded t h a t  custody orders of t h e  superior  c o u r t s  in  the 
t h r e e  United Kingdom countr ies  should be enforceable  
throughout the United Kingdom, it does not n e c e s s a r i l y  
follow t h a t  the same e f f e c t  should be given t o  custody 
orders  of s h e r i f f  cour t s ,  county cour t s  and magis t ra tes '  
courts .  44  

i n f e r i o r  courts  a r e  not  binding on superior  cour t s .  Thus, 
i n  England, a magis t ra tes '  cour t  o rder  under t h e  
Guardianship o f  Minors Act 1 9 7 1  or under the  Matrimonial 
Proceedings (Magistrates '  Courts) A c t  196045 does not  bind 
the  High Court, though a High Court custody o r d e r  supersedes 
a magistrates1 cour t  order. I n  Scotland, a custody order 
of a s h e r i f f  coqr t  does not bind t h e  Court of Session (but 
a custody order  made by the Court o f  Session may be varied 
or reca l led  i n  t h e  s h e r i f f  c o u r t ,  i f  both p a r t i e s  agree). 

In  a l l  th ree  count r ies ,  custody orders  of 

43 

44 

45 

In  England c e r t a i n  county c o u r t s  now have divorce 
j u r i s d i c t i o n  with a n c i l l a r y  powers in  r e l a t i o n  to  
the  custody of chi ldren of t h e  family, and a l l  
county cour t s  have j u r i s d i c t i o n  under t h e  Guardianship 
of Minors A c t  1971,  which is, however, very r a r e l y  
used. 

In  Kitson v. Kitson 1945  S.C. 434, 443, L.J.C. Cooper, 
obi-aid:"Ie no reason ... why a pursuer  should 
be allowed, when the  defender and chi ld  a r e  n o t  in  
t h i s  country,  t o  seek a dec is ion  from any one of some 
f i f t y  S h e r i f f  Courts i n  which- he may be a b l e  t o  found 
j u r i s d i c t i o n ,  ins tead  of applying t o  the  Court of 
Session, which, i n  the case of a f a t h e r  of S c o t t i s h  
domicile, is  the  only Court wi th  pre-eminent j u r i s d i c t i o n  
from t h e  s tandpoint  of i n t e r n a t i o n a l  law.'' 

The Law Commission's forthcoming Re o r t  on Matrimonial 
Proceedings i n  Magistrates '  Court.*Com. No. 77) 
proposes t h e  repea l  of t h e  1960 Act and i ts  
replacement by l e g i s l a t i o n  which would reform and 
r a t i o n a l i s e  t h e  powers of Engl ish magistrates  t o  make 
custody orders  i n  matrimonial proceedings. 
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Appl ica t ion  of t h i s  analogy would mean t h a t  t he .  order of a 
m a g i s t r a t e s '  c o u r t  which does  n o t  bind t h e  High Court, would 
n o t  b ind  t h e  Court of S e s s i o n  e i t h e r ;  and l i kewise  t h a t  
a s h e r i f f  c o u r t  decree would n o t  bind t h e  High Court. I n  
Northern I r e l a n d  a m a g i s t r a t e s '  cour t  o r d e r  under the  
Summary J u r i s d i c t i o n  (Sepa ra t ion  and Maintenance) Act 
(Northern I r e l a n d )  1945 would n o t  bind t h e  High Court. 

3.24 We t h i n k ,  however, t h a t  a b e t t e r  approach i s  t o  
t r e a t  a l l  t h e  c o u r t s  of one United Kingdom l a w  d i s t r i c t  as 
having co-ord ina te  a u t h o r i t y  f o r  t h e  purpose o f  inter-U. K. 
c o n f l i c t s  o f  l a w .  This i s  t h e  u s u a l  r u l e  i n  i n t e r n a t i o n a l  
conventions on j u r i s d i c t i o n  o r  enforcement o f  judgments. 
We th ink  t h a t  it ought t o  app ly  wi th in  t h e  United Kingdom 
where i n  cus tody  ma t t e r s  t h e  t h r e e  l e g a l  sys tems bear t o  
each o t h e r  t h e  same j u r i d i c a l  r e l a t i o n s h i p  as each 
s e p a r a t e l y  b e a r s  t o  f o r e i g n  systems. This  approach is  
consonant w i t h  those  cases  where t h e  s u p e r i o r  c o u r t s  i n  
Scot land  have recognised ,  and l e n t  t h e i r  a i d  in  e n f o r c i n g ,  
custody awards gran ted  by t h e  i n f e r i o r  c o u r t s  o f  another 
United Kingdom country46 o r  o f  a fo re ign  coun t ry47  where 
t h e  l a t t e r  had j u r i s d i c t i o n a l  competence by t h e  law of t h e  
forum. Any o t h e r  r u l e  would. simply encourage o r  compel 
l i t i g a n t s  t o  l i t i g a t e  aga in  in  a s u p e r i o r  c o u r t  whenever 
t h e  i n f e r i o r  c o u r t ' s  j u r i s d i c t i o n  was cha l l enged  i n  a 

48 s u p e r i o r  c o u r t  elsewhere. 

46 Sa r  e a n t  v. Sa r  e a n t  1973 S.L.T. (Notes) 27 (Court of 
SesEion enfo&ustody o rde r  of an Eng l i sh  m a g i s t r a t e s  
cour t  where t h e  c h i l d  w a s  domiciled and r e s i d e n t  i n  
England and an a p p l i c a t i o n  f o r  v a r i a t i o n  o f  t he  o rde r  
was pending i n  t h a t  c o u r t ) .  

4 7  See,  e.g., Kel ly  v. Marks 1974 S.L.T. 118. 

48 See,  e.g.,McLean v. McLean 1947 S.C. 79,  where one of 
t h e  p a r t i e s  c o m m e n c e d s h i p  proceedings  a f t e r  a 
c o n f l i c t  o f  j u r i s d i c t i o n  a r o s e  between a mag i s t r a t e s  ' 
c o u r t  i n  England and t h e  Court  of Sess ion .  
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(B) CONFLICTS BETWEEN MATRIMONIAL AND CUSTODY 
PROCEEDINGS 

Introductory 

3 . 2 5  1'Je now t u r n  t o  the t a s k  of s e l e c t i n g  appropriate  
c r i t e r i a  f o r  t h e  assumption o f  j u r i s d i c t i o n  on a uniform 
b a s i s  through0u.t t he  United Kingdom. I t  i s  perhaps 
convenient t o  consider  c a n f l i c t s  between matrimonial  and 
custody cases4' f i r s t ,  because our  answer t o  them is simple. 
I t  i s  t h a t  the matrimonial j u r i s d i c t i o n  should have primacy 
over any o the r  j u r i s d i c t i o n  as  long a s  the proceedings f o r  
divorce,  n u l l i t y  o r  separat ion a r e  pending and f o r  a 
1 i m i  t ed  time t h e  r e  a f  t e r  . 
Primacy of  matrimonial proceedings 

3 . 2 6  Questions of custody a r e  f r equen t ly  determined in  
t h e  course of proceedings f o r  d ivo rce ,  n u l l i t y  o r  
s epa ra t ion ,  t h a t  i s  t o  say,  where the  p r i n c i p a l  order  
sought i s  n o t  an order  f o r  custody. In United Kingdom 
systems o f  law, adjudicatory competence i n  r e l a t i o n  t o  
divorce,  n u l l i t y  o r  s epa ra t ion  c a r r i e s  with it inc iden ta l ly  
such competence i n  r e l a t i o n  t o  custody. C l e a r l y ,  t h i s  may 
l ead  t o  an assumption of j u r i s d i c t i o n  in  r e l a t i o n  t o  
custody i n  circumstances where, i f  custody were t h e  main 
ma t t e r  a t  i s s u e ,  t h i s  assumption would be regarded as 
inappropriate .  I t  i s  not  e v i d e n t ,  f o r  example, t h a t  the 
cour t  of t he  domicile or  h a b i t u a l  residence o f  one parent 
is necessa r i ly  t h e  i d e a l  forum f o r  determining t h e  custody 
o f  a young c h i l d  who may have been s taying permanently 
elsewhere with t h e  other  pa ren t .  For reasons such as these,  
t h e  Hodson Committee recommended t h a t  the c o u r t s  should 
r e t a i n  j u r i s d i c t i o n  over custody i n  matrimonial proceedings 
except t h a t  "where proceedings as  t o  the custody of chi ldren 
have been i n s t i t u t e d  i n  a cour t  of  pre-eminent j u r i s d i c t i o n  

49 See paras .  3.13 - 3.16,  above. 
\ 
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based on ordinary residence t h e  decision a s  t o  the fu ture  
of the ch i ldren  should be l e f t  t o  t h a t  

3.27 We suggest ,  never the less ,  t h a t  primacy should be 
given t o  t h e  matrimonial proceedings f o r  a number of reasons.  
Such a s o l u t i o n  would be c o n s i s t e n t  with t h e  cour t ’ s  duty 
t o  s a t i s f y  i t s e l f  as t o  t h e  proposed arrangements f o r  t h e  
chi ldren before  granting a decree of divorce,  separation 
or n u l l i t y .  51 
with t h e  quest ion of maintenance, aliment or f i n a n c i a l  
provision f o r  t h e  chi ldren unless  it knows who i s  to  have 
custody of them. Moreover, t h e  determination of  a custody 
dispute  by a cour t  seized of divorce proceedings (which are 
f a r  more common than independent custody proceedings) 
would tend t o  reduce expense by making s e p a r a t e  custody 
proceedings unnecessary. In  s h o r t ,  it is  genera l ly  to  t h e  
advantage of a l l  concerned t h a t  a court  dea l ing  with the 
breakdown of a marriage should be able t o  d e a l  with the 
a f f a i r s  of t h e  family as a whole. 

Again, the  cour t  cannot dea l  s a t i s f a c t o r i l y  

3.28 Poss ib le  c o n f l i c t s  between concurrent matrimonial 
proceedings i n  d i f f e r e n t  United Kingdom j u r i s d i c t i o n s  a re  
minimised by t h e  Domicile and Matrimonial Proceedings Act 
1973,” which makes provis ion f o r  the  mandatory or  
d i scre t ionary  suspension of proceedings i n  one United 
Kingdom j u r i s d i c t i o n  i f  t h e r e  a r e  concurrent proceedings 
i n  another United Kingdom j u r i s d i c t i o n  and f o r  t h e  

50 (1959) Cmnd. 842, para. 53. 

51 Matrimonial Causes Act 1973, s. 41(1) (England); 
Matrimonial Proceedings (Children) Act 1958, s. 8 
(Scotland).  In Northern I re land ,  no such duty is 
imposed on t h e  court .  

3 (Scotland);  s. 13(6) and Schedules 1 and 5 (Northern 
I re land) .  

52 See s. 5(6) and Schedule 1 (England); s. 11 and Schedule 
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consequential  l apse  of i n t e r im  custody orders made by the 
cour t  which has  suspended proceedings.  C o n f l i c t s  between 
divorce proceedings and concurrent independent custody 
proceedings could be reduced or el iminated i f  primacy were 
given t o  the matrimonial proceedings.  

3 .29  The e x i s t e n c e ,  however, o f  an order f o r  custody 
emanating from a United Kingdom c o u r t  i n  such proceedings 
should not  ba r  subsequent proceedings f o r  custody i n  other 
United Kingdom c o u r t s  i n d e f i n i t e l y .  We propose below 
t h a t  the main b a s i s  of j u r i s d i c t i o n  should be t h e  ch i ld ' s  
hab i tua l  res idence and f u r t h e r  t h a t  the court  of  t h e  place 
where the c h i l d  i s  present  should have j u r i s d i c t i o n  i n  an 
emergency. I t  i s  thought t h a t  an a n c i l l a r y  custody order 
should only t ake  p r i o r i t y  over t h e  court  of t h e  c h i l d ' s  
hab i tua l  res idence f o r  a l i m i t e d  pe r iod  of t i m e ,  say,  s i x  
months and t h a t  t h e  pre-eminence o f  t he  court  o f  t h e  
matrimonial proceedings should n o t  exclude the  emergency 
j u r i s d i c t i o n  o f  another  court  which, a s  we propose below, 
would be exe rc i sab le  over c h i l d r e n  present  i n  t h a t  court ' s  
t e r r i t o r i a l  j u r i s d i c t i o n .  

53 

54 

3 . 3 0  We t h e r e f o r e  consider t h a t  an appropriate  solut ion 
would be a s  follows:- 

(a) Where a United Kingdom court  has 
j u r i s d i c t i o n  i n  proceedings f o r  d ivo rce ,  
n u l l i t y  o r  s epa ra t ion ,  it should have 
j u r i s d i c t i o n ,  as  under  the p re sen t  l a w ,  
t o  make custody o r d e r s  i n  the course of 
those proceedings. 

53 See paras.  3.74 - 3.78 and paras .  3.92 - 3 . 9 5 ,  below. 

54 See paras.  3 .92  - 3.95, below. 
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(b) Except i n  t h e  emergency cases  t o  which we 
r e f e r  below5’ a United Kingdom c o u r t  should 
d e c l i n e  t o  e x e r c i s e  j u r i s d i c t i o n  t o  e n t e r t a i n  
custody o r  wardship  proceedings e i t h e r :  - 
( i )  while proceedings  f o r  d i v o r c e ,  n u l l i t y  

o r  s e p a r a t i o n  a r e  con t inu ing  i n  another  
United Kingdom cour t ;  o r  

( i i )  w i th in  s i x  months from t h e  d a t e  when 
another  Un i t ed  Kingdom c o u r t  has made i t s  
i n i t i a l  o r d e r  as  t o  cus tody  i n  divorce,  
n u l l i t y  o r  s e p a r a t i o n  proceedings .  

3 . 3 1  These p roposa l s  w i l l  r e q u i r e  t o  be  supplemented b y  
r u l e s  r e g u l a t i n g  t h e  way i n  which j u r i s d i c t i o n  i s  
r e l i n q u i s h e d  i n  favour  o f  t h e  c o u r t  of t h e  matrimonial  
proceedings and t h e  e f f e c t  o f  re l inquishment  on in te r im 
custody o r d e r s .  We dea l  with t h e s e  ma t t e r s  i n  P a r t  V 
below. 

Var i a t ion  and r evoca t ion  of cus tody  orders  made in  
matrimonial  proceedings 

3 . 3 2  In  a l l  t h r e e  United Kingdom c o u n t r i e s ,  t he  cour t s  
have powers t o  make o rde r s  r e l a t i n g  t o  t h e  cus tody  of 
c h i l d r e n  subsequent  t o  t h e  d e c r e e  i n  proceedings  f o r  
d ivorce ,  n u l l i t y  o r  s e p a r a t i o n ,  and t o  vary  o r  revoke 
o rde r s  f o r  cus tody  made du r ing  o r  a f t e r  such  proceedings.  
Moreover, where t h e  cour t  has j u r i s d i c t i o n  i n  t h e  o r i g i n a l  
proceedings , i t  has  j u r i s d i c t i o n  i n  a l l  subsequent  
a p p l i c a t i o n s  f o r  v a r i a t i o n  o r  revoca t ion  o f  t h e  custody 
decree  no twi ths t and ing  t h a t  t h e  o r i g i n a l  and a l l  o ther  
p o s s i b l e  bases  of j u r i s d i c t i o n  have been l o s t .  The 
advantages and d isadvantages  o f  t h e s e  r u l e s  are ra the r  
evenly ba lanced .  For  a t ime,  however, t h e  c o u r t  which 
d e a l t  w i th  t h e  d ivorce  o r  o t h e r  proceedings ,  having access  



t o  t h e  o r i g i n a l  p r o c e s s ,  may be  t h e  most convenient  cour t  
t o  d i spose  of subsequent cus tody  a p p l i c a t i o n s .  
of j u r i s d i c t i o n ,  moreover, i n  t ha t  cour t  as  a pre-eminent 
c o u r t  would t end  t o  d iscourage  forum-shopping and t o  avoid 
subsequent con f 1 ic t s  o f  j u r i s d i c t i o n .  

The ves t ing  

3 . 3 3  We propose  t h a t  where a Uni ted  Kingdom c o u r t  has 
made a custody o r d e r  i n  proceedings  f o r  d i v o r c e ,  n u l l i t y  
o r  j u d i c i a l  s e p a r a t i o n ,  it shou ld  r e t a i n  j u r i s d i c t i o n  t o  
va ry  o r  revoke t h a t  o rde r  o r  t o  make a f r e s h  cus tody  
o r d e r  f o r  a t  least  s i x  months and ,  t h e r e a f t e r ,  u n t i l  the  
c o u r t  of  t h e  c h i l d ' s  h a b i t u a l  r e s i d e n c e  makes a custody 
o r d e r  r ega rd ing  t h e  c h i l d ,  i n  which case  t h e  e a r l i e r  order 
should  l apse .  I n  o t h e r  words, t h e  cour t  of t h e  matrimonial  
proceedings shou ld  r e t a i n  t h e  power t o  vary o r  revoke i t s  
o r d e r s  s o  long  as they  remain i n  f o r c e .  The c o u r t  of the  
c h i l d ' s  h a b i t u a l  r e s idence  w i l l  have a concur ren t  
j u r i s d i c t i o n  which, i f  invoked a f t e r  t he  l a p s e  of the  s ix-  
month pe r iod ,  w i l l  supersede  t h e  jurisdiction o f  t h e  cour t  
o f  t h e  mat r imonia l  proceedings.  

P r o v i s i o n a l  p roposa l s  

3 . 3 4  Our p r o v i s i o n a l  p roposa l s  on t h e  j u r i s d i c t i o n  of 
a United Kingdom c o u r t  t o  make cus tody  o rde r s  i n  matrimonial  
proceedings may b e  summed up as fo l lows: -  

(1) Where a United Kingdom cour t  has  j u r i s d i c t i o n  
i n  proceedings f o r  d ivo rce ,  n u l l i t y  o r  
s e p a r a t i o n  it s h o u l d  have j u r i s d i c t i o n ,  as  
under t h e  p r e s e n t  l a w ,  t o  make cus tody  orders  
i n  t h e  course o f  t h o s e  proceedings .  

( 2 )  Except i n  t h e  emergency cases t o  which we 
r e f e r  below,56 a Un i t ed  Kingdom c o u r t  should 
d e c l i n e  t o  e x e r c i s e  j u r i s d i c t i o n  t o  e n t e r t a i n  
cus tody  o r  wardship proceedings e i t h e r :  - 

~~ ~ ~~ ~ ~~ 

56 See pa ras .  3 . 9 2  - 3 . 9 5 ,  below. 

4 3  



(a) whi le  proceedings  f o r  d i v o r c e ,  n u l l i t y  o r  
s e p a r a t i o n  are cont inuing  i n  another 
United Kingdom cour t ;  or  

(b) w i th in  s i x  months from t h e  d a t e  when 
another  United Kingdom c o u r t  has  made i t s  
i n i t i a l  o r d e r  as t o  cus tody  i n  divorce,  
n u l l i t y  o r  s e p a r a t i o n  proceedings .  

(3) Where a United Kingdom cour t  h a s  made a cus tody  
o r d e r  i n  proceedings  f o r  d i v o r c e ,  n u l l i t y  o r  
s e p a r a t i o n ,  it s h o u l d  r e t a i n  j u r i s d i c t i o n  t o  
v a r y  o r  revoke t h a t  o rde r  o r  t o  make a f r e s h  
cus tody  o rde r  unless and u n t i l  t h e  cour t  o f  
t h e  c h i l d ' s  h a b i t u a l  res idence  makes a cus tody  
o r d e r  r ega rd ing  t h e  ch i ld .  

(C) CONFLICTS BETWEEN CUSTODY CASES 

In t roduc to ry  

3.35 
f o r  t h e  assumption of j u r i s d i c t i o n  i n  cus tody  proceedings 
apply ing  uni formly  throughout t h e  United Kingdom a re  
r equ i r ed .  I n  paragraphs 3.41 t o  3.78 below, w e  show i n  
d e t a i l  why i n  ou r  opin ion  each  o f  t h e  e x i s t i n g  bases of 
j u r i s d i c t i o n  i n  custody proceedings  i s  i n a p p r o p r i a t e  , we 
examine a l t e r n a t i v e  grounds and we sugges t ,  w i t h  reasons,  
new and d i f f e r e n t  r u l e s  of j u r i s d i c t i o n  i n  s u c h  proceedings.  

C r i t e r i a  f o r  e v a l u a t i n g  t h e  r u l e s  f o r  t he  assumption of 
j u r i s d i c t  i on  
3.36 Before dec id ing  a m a t t e r  s o  c l o s e l y  a f f e c t i n g  t h e  
we l fa re  of c h i l d r e n  as t h e  a p p r o p r i a t e  r u l e s  f o r  the 
assumption o f  j u r i s d i c t i o n ,  on which the  consequen t i a l  
r ecogn i t ion  and enforcement o f  custody o r d e r s  w i l l  depend, 

As a l r e a d y  i n d i c a t e d , 5 7  we cons ider  t h a t  new r u l e s  

~ ~ ~~~ ~ 

57 See p a r a s .  2.6 - 2.16, above. 
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it may be h e l p f u l  t o  consider t h e  object ives  which these 
r u l e s  should at tempt  t o  a t t a i n .  These, i n  our  view, should 
include t h e  following: - 58 

(a) The r u l e s  of j u r i s d i c t i o n  should p o i n t  t o  
a forum with which t h e  ch i ld  and, preferably,  
t h e  o t h e r  persons concerned have t h e  closest  
long-term connections.  A decis ion a s  t o  
custody a f f e c t s  v i t a l l y  the r e l a t i o n s h i p  of a 
c h i l d  with its p a r e n t  o r  pa ren t s ,  and with 
o t h e r  members of i t s  family. I t  seems r igh t  
t h a t  t he  decis ion should be taken by a court 
c l o s e s t  t o  the r e l a t i o n s h i p s  i n  t h e  family 
where the  c h i l d  has  been l i v ing ;  among other 
t h i n g s ,  i f  t h a t  c o u r t  applies i t s  own law t o  
t hose  r e l a t i o n s h i p s  , t h e  persons concerned are  
l i k e l y  t o  be more f a m i l i a r  with t h a t  law, and 
t o  have accepted i t  as t h e i r s ,  t han  with any 
o t h e r  system of law with which t h e r e  i s  only 
a t r a n s i e n t  connection. 

(b) The r u l e s  of j u r i s d i c t i o n  should p o i n t  t o  a 

This sugges t s  not only t h a t  the 
forum which i s  convenient fo r  t he  persons 
concerned. 
cour t  should be a c c e s s i b l e  t o  the  p a r t i e s  , but 
t h a t  t he  relevant  evidence may be adduced the re  
without  undue d i f f i c u l t y .  Custody decisions 
involve an assessment by the cour t  of  the 
ma t t e r s  a f f e c t i n g  t h e  welfare of t h e  chi ld ,  and 
t h i s  assessment is made a f t e r  h e a r i n g  evidence 
adduced by the  p a r t i e s  and a f t e r  considering 
r e p o r t s  r e l a t i n g  t o  t h e  family circumstances of 
t h e  c h i l d ,  h i s  educat ion and pe r sona l  r e l a t i o n s h i p s .  

- 
58 In framing t h e s e  ob jec t ives ,  w e  have found t h e  following 

two works t o  be useful :  Leonard G.  Ratner, "Child Custody 
i n  a Federal  System", (1964) 62 Michigan Law Review 795, 
esp. a t  pp. 808-810 and t h e  United S ta t e s  Uniform Child 
Custody J u r i s d i c t i o n  A c t  1968. 
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(c )  The r u l e s  a l l o c a t i n g  j u r i s d i c t i o n  should be 
c l e a r  and easy  t o  apply .  The p a r t i e s  should b e  
a b l e  t o  a s c e r t a i n  t h e  a p p r o p r i a t e  forum wi th  
reasonable  c e r t a i n t y .  C l a r i t y  may a l so  ensu re  
t h a t  t h e  s u b s t a n t i v e  i s sue  of t h e  c h i l d ' s  
w e l f a r e  i s  n o t  l o s t  s i g h t  of i n  unnecessary 
d i s p u t e s  about j u r i s d i c t i o n .  

(d) The r u l e s  o f  j u r i s d i c t i o n ,  moreover,  should 
p o i n t  t o  a forum whose j u r i s d i c t i o n  w i l l  be 
recognised  abroad. This i s  n o t  a mat te r  upon 
which the  Uni ted  Kingdom can l e g i s l a t e ,  bu t  
i n  t h e  s e l e c t i o n  o f  t h e  a p p r o p r i a t e  c r i t e r i a ,  
cons ide rab le  we igh t  should be g i v e n  t o  t h e i r  
i n t e r n a t i o n a l  a c c e p t a b i l i t y .  There  would b e  
l i t t l e  p o i n t  i n  r e s o l v i n g  c o n f l i c t s  i n  ma t t e r s  
o f  custody w i t h i n  t h e  United Kingdom, i f  
i n t e r n a l  con f 1 i c ts were t r a n s  formed i n t o  

* e x t e r n a l  c o n f l i c t s .  

(e )  Conversely,  and f o r  t h e  same r e a s o n s ,  t he  
grounds of j u r i s d i c t i o n  should,  p re fe rab ly ,  b e  
o f  a k ind  which t h e  cour t s  of t h e  United 
Kingdom would b e  prepared  t o  r ecogn i se  i f  
a p p l i e d  by f o r e i g n  cour t s .  

( f )  The b a s i s  o f  j u r i s d i c t i o n  shou ld  n o t  be s o  wide 
t h a t  forum-shopping is  encouraged o r  t h a t  
c o n f l i c t s  o f  j u r i s d i c t i o n  a r i s e .  

(9) Nothing i n  t h e  r u l e s  a l l o c a t i n g  j u r i s d i c t i o n  
shou ld  prec lude  t h e  cour t  of t h e  p l ace  where 
t h e  c h i l d  i s  p h y s i c a l l y  p re sen t  from tak ing  
immediate measures t o  secure  the p ro tec t ion  
of t h e  c h i l d  i n  cases of  emergency o r  urgency. 
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3 . 3 7  In some r e s p e c t s  t hese  c r i t e r i a  compete w i t h  each 
o t h e r  i n  t h e  sense  t h a t ,  i f  g r e a t e r  weight i s  a t t a c h e d  t o  
one r a t h e r  than another ,  d i f f e r e n t  bases  of j u r i s d i c t i o n  
w i l l  be s e l e c t e d .  But while d i f f e r e n t  views may b e  
e n t e r t a i n e d  as t o  t h e  r e l a t i v e  weight  o r  importance of 
those c r i t e r i a ,  it i s  hoped t h a t  t h e r e  w i l l  be gene ra l  
agreement t h a t  some weight should be at tached t o  each of 
them. 

3 . 3 8  I t  w i l l  be  observed t h a t  t h e  "welfare o f  t h e  child" 
i s  n o t  included expres s ly  among t h e  c r i t e r i a  s e t  o u t  above. 
While the we l fa re  of t h e  c h i l d  i s  t h e  f i r s t  and paramount 
cons ide ra t ion  f o r  t h e  court  having j u r i s d i c t i o n  i n  custody 
proceedings,  and concerned with t h e  meri ts  of t h e  case,  
t h i s  p r i n c i p l e  i s  n o t ,  i n  our view, an appropr i a t e  c r i t e r i o n  
f o r  t h e  assumption of j u r i s d i c t i o n  and we have a l r eady  

59  
I r e f e r r e d  t o  some of t h e  disadvantages of t r e a t i n g  i t  as such. 

3 . 3 9  We have considered whether t h e r e  should be included 
as a s e p a r a t e  c r i t e r i o n  t h a t  t h e  r u l e s  should p o i n t  t o  a 
forum with which t h e  c h i l d  and t h e  o the r  persons concerned 
a r e  expected t o  have t h e  c l o s e s t  connections i n  t h e  future .  
We have r e j e c t e d  t h i s  idea because i t s  inco rpora t ion  might 
be thought t o  encourage kidnapping and because a l i b e r a l  
i n t e r p r e t a t i o n  of t h e  f i r s t  of ou r  c r i t e r i a  w i l l ,  i n  our 
view, be s u f f i c i e n t  t o  secure the des i r ed  r e s u l t .  

Analysis o f  t h e  e x i s t i n g  grounds o f  j u r i s d i c t i o n  i n  
custody proceedings 

(a) Introductory 

3.40 We now t u r n  t o  examine t h e  e x i s t i n g  grounds of 
j u r i s d i c t i o n  i n  custody proceedings.  These grounds consist  
of n a t i o n a l i t y  o r  a l l eg iance ,  domic i l e ,  "home", physical  
presence,  and tes ts  based on r e s idence .  

5 9  See para.  3 . 2 1 ,  above. 
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(b) Na t iona l i t y  o r  a l l eg iance :  an unsu i t ab le  t e s t  

3.41 In England and Northern Ireland,  t h e  n a t i o n a l i t y  of 
t he  c h i l d  i s  a ground of j u r i s d i c t i o n  i n  wardship 
proceedings,60 bu t  the power of t he  court  w i l l  r a r e ly  be  
exercised i f  t h e  ch i ld  i s  n o t  physical ly  p r e s e n t  within 
the  j u r i s d i c t i o n . 6 1  
j u r i s d i c t i o n  i n  Scotland, though it i s  i n  some European 
coun t r i e s ,  including,  f o r  example, Austr ia ,  Belgium, France,  
Germany, I t a l y ,  t he  Netherlands and Switzer land.  The Hague 
Convention of 5 October 1 9 6 1  gives  the c o u r t s  of a c h i l d ' s  
n a t i o n a l i t y  j u r i s d i c t i o n  i n  custody matters  which may be 
exercised s o  a s  t o  supersede awards by the  cour t s  of  t he  
c h i l d ' s  h a b i t u a l  residence and orders o f  t h e  court  of 
n a t i o n a l i t y  must be recognised by con t r ac t ing  s t a t e s .  

N a t i o n a l i t y  i s  not a ground of 

62  

3.42 While the  n a t i o n a l i t y  of the c h i l d  a s  a c r i t e r i o n  
has the g r e a t  mer i t  o f  easy ascertainment,  it i s  thought 
t h a t  it ought n o t  t o  be a ground of j u r i s d i c t i o n  i n  custody 
cases because i t  does not  n e c e s s a r i l y  p o i n t  t o  a forum:- 

(a) which i s  f a i r  and convenient f o r  the p a r t i e s ;  

(b) with which t h e  c h i l d  has s u b s i s t i n g  p r a c t i c a l ,  
a s  opposed t o  l e g a l ,  connections; 

( c )  which can e f f e c t i v e l y  enforce i t s  order;  o r  

(d) which may be adopted by United Kingdom c o u r t s  
without c r e a t i n g  the  r i s k  of c o n f l i c t s  of 

63 j u r i s d i c t i o n  w i t h i n  the United Kingdom. 

We the re fo re  r e j e c t  n a t i o n a l i t y  as a b a s i s  o f  j u r i s d i c t i o n .  

60 See Re P. (G.E.) [1965] Ch. 568 (C.A. ) .  

62 Art ic les  4 and 7 .  

63 C f .  t he  Hague Convention o f  5 October 1961, Ar t i c l e  1 4 ,  
which a p p l i e s  s p e c i a l  r u l e s  where the  domestic law of  t h e  
c h i l d ' s  n a t i o n a l i t y  c o n s i s t s  o f  s eve ra l  l e g a l  systems. 
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3.43 A f o r t i o r i ,  we think t h a t  t h e  concept of  a l legiance 
t o  the  Crown i n  t h e  absence of n a t i o n a l i t y  (which i s  a t e s t  
of j u r i s d i c t i o n  i n  wardship  proceeding^)^^ should a l s o  be 
r e j e c t e d  as  a b a s i s  of j u r i s d i c t i o n .  

(c) Domicile: an unsui table  t e s t  

3.44 The c h i l d ' s  domicile i s  t h e  primary ground of 
j u r i s d i c t i o n  i n  independent custody proceedings i n  Scotland, 
a t  any r a t e  i n  t h e  Court of Session.65 I t  i s  a l s o  the 
primary t e s t  of t h e  j u r i s d i c t i o n a l  competence o f  o the r  
cour t s  i n  such cases .66 
domicile i s  no t  a d i r e c t  ground of  j u r i s d i c t i o n  i n  custody 
cases ,67  but  it may be one f a c t o r  t o  be weighed i n  the 
balance when deciding whether t h e  cour t  should exe rc i se  o r  
dec l ine  j u r i s d i c t i o n  which i t  possesses  on some o t h e r  
ground.68 In t h e  United S t a t e s  i t  was formerly thought 
t h a t  only the  c o u r t s  of the domicile of the c h i l d  could 
make custody o rde r s  .69 The Second Restatement conceded 
j u r i s d i c t i o n  a l s o  t o  the courts  of t h e  place where the 
c h i l d ,  o r  both p a r e n t s ,  a r e  p h y s i c a l l y  present .  70 
however, i s  n o t  adopted by the  United S ta t e s  Uniform 
Child Custody J u r i s d i c t i o n  A c t  1968 which p r e f e r s  a 
residence-based t e s t .  

In England and Northern Ireland,  

Domicile, 

7 1  

64 

65 

66 

6 7  

68 

69 

70 

7 1  

Re P. ( G . E . )  [1965] Ch. 568 (C.A.). 

See para.  3.8, above. 

Rad0 e v i t c h  v.  Rad0 ev i t ch  1930 S.C. 619;  Ponder v. & S.C. 23;. 

Re P. ( G . E . )  [1965] Ch. 568 (C.A.). 

R e  A. [1970] Ch. 665, 6 7 4 ;  Re  S. (M.) [1971] 
6 2 5 .  

See Restatement of  the Law o f  Confl ic t  of Laws (1934), 
Ch. '5, paras .  144-146.  

Restatement of  the Law (Second) Conflict  o f  Laws (1971), 
V o l .  1, Ch. 3,  para.  79 .  

See para.  3.63, below. 
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3.45 The Hodson Report unanimously r e j e c t e d  domicile as 
a t e s t  of pre-eminent j u r i s d i c t i o n  p a r t l y  on t h e  ground 
t h a t  " in  doub t fu l  cases d i f f i c u l t  and deba teab le  quest ions 
of law and f a c t  a r i s e ,  e s p e c i a l l y  of i n t e n t i o n ,  the 
s o l u t i o n  t o  which may be lengthy" and p a r t l y  on the  ground 
t h a t  they were deal ing wi th  " in  e f f e c t  c o n f l i c t s  of domestic 
j u r i s d i c t i o n  and not  c o n f l i c t s  of i n t e r n a t i o n a l  law."72 
The second argument i s  l e s s  convincing73 s i n c e  the s e l e c t e d  
c r i t e r i o n  should p re fe rab ly  be one which i s  l i k e l y  t o  be 
recognised abroad. 

3.46 There were a t  one t ime s e v e r a l  r a t i o n a l  and p r a c t i c a l  
j u s t i f i c a t i o n s  f o r  s e l e c t i n g  t h e  c h i l d ' s  domici le  as  t he  
primary ground of j u r i s d i c t i o n  i n  custody proceedings.  
s e l e c t i o n  of domicile i n  Sco t l and  meant t h a t  t h e  whole 
complex of r u l e s  governing t h e  c h i l d ' s  p e r s o n a l  s t a t u s  and 
t h e  guardianship of h i s  p r o p e r t y  Bnd person were r e f e r a b l e  
t o  the  same l a w .  Moreover, f o r  s o  long as a man's wife 
and ch i ld ren  had domiciles of dependence d e r i v e d  from h i s  
domicile,  t h e  r e l a t i o n s h i p  o f  a l l  members o f  t h e  family, 
t h e i r  r i g h t s  o f  succession i n t e r  s e ,  ( i n  Scot land)  the 
appointment of guardians and j u d i c i a l  f a c t o r s  , questions 
of legi t imacy,  and j u r i s d i c t i o n  i n  proceedings f o r  divorce,  
n u l l i t y  o r  s e p a r a t i o n  were governed by t h e  same law, the  
l a w  of t h e  f a t h e r ' s  domicile.  

The 

3.47 These advantages have, however, been w h i t t l e d  away 
by l e g a l  developments, culminat ing i n  the  Domicile and 
Matrimonial Proceedings A c t  19 73 which a p p l i e s  throughout 
t he  United Kingdom. Under t h a t  Act ,74 t h e  pa ren t s  of a 

72 '(1959) Cmnd. 842, para .  44 .  

73 See 0.Kahn-Freund, "Conf l i c t s  of  J u r i s d i c t i o n  a f f e c t i n g  

74 See ss. 1 and 4. 

Children", (1960) 23 M.L.R. 64, 66. 
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l e g i t i m a t e  c h i l d  may have d i f f e r e n t  domiciles and t h e  
c h i l d ' s  domic i le  i s  t h a t  of h i s  f a t h e r  only u n t i l  t h e  f a t h e r  
and mother l i v e  a p a r t ,  when t h e  c h i l d ' s  domic i le  may be 
t h a t  of t he  mother i f  he has  h i s  home wi th  h e r .  Thus the  
law o f  t h e  f a t h e r ' s  domicile no l o n g e r  governs t h e  
r e l a t i o n s h i p s  o f  t h e  whole f ami ly .  

3.48 Moreover, a t  t h e  time when ( i n  Scot land)  t h e  r u l e  
g iv ing  pre-eminence t o  the  d o m i c i l i a r y  cour t  was f i x e d  
t h a t  cour t  had e x c l u s i v e  j u r i s d i c t i o n  i n  d ivo rce  and c e r t a i n  
o t h e r  proceedings .  As a r e s u l t ,  however, o f  the  gradual  
s t a t u t o r y  i n t r o d u c t i o n  of r e s i d e n t i a l  grounds o f  
j u r i s d i c t i o n  i n  d ivo rce  and s i m i l a r  proceedings , now based 
throughout t h e  Uni ted  Kingdom b y  the Domicile and 
Matrimonial  Proceedings  Act 1973 on one y e a r ' s  h a b i t u a l  
r e s idence  by e i t h e r  spouse ,76  t h e  claim of t h e  domic i l i a ry  
c o u r t  t o  be t h e  uniquely  a p p r o p r i a t e  forum i n  "permanent" 
fami ly  ma t t e r s  i s  no longer  t e n a b l e .  7 7  
a person  has on ly  one domic i le ,  i t s  use  as a t e s t  o f  
j u r i s  d i c t i o n  would prevent  con f 1 i c ts o f  j u r  i s  d i c t i o n .  

75 

Neve r the l e s s ,  s ince  

78 

75 Barkworth v .  Barkworth 1913 S.C. 759; Westergaard v. 
Westergaard 1914 S.C. 9 7 7 .  

76 1973 Act,  s.  5 (England); s .  7 (Scot land) ;  s .  1 3  

7 7  C f .  t h e  remarks o f  Lord Dunpark i n  Kelly v .  Marks 1 9 7 4  

(Northern I r e l a n d ) .  

S.L.T. 118, 123: "The Court  of Sess ion  now exe rc i se s  
j u r i s d i c t i o n  i n  c o n s i s t o r i a l  and c u s t o d i a l  ques t ions  on 
grounds o t h e r  than  t h a t  of t h e  husband's domic i l e  i n  
Scot land ,  and a decree of cus tody  pronounced b y  a fo re ign  
cour t  o f  t h e  husband's domic i l e  has  l o s t  some of i t s  
former s a n c t i t y .  It  may b e  t h a t  a s  a r e s u l t  o f  these  
developments t h e  common l a w  j u r i s d i c t i o n  o f  th i s  cour t  .. 
has been ex tended  . . . t o  the p o i n t  of making a custody 
o r d e r  c o n t r a r y  t o  the  f o r e i g n  decree" (G. of the  
domic i l i a ry  c o u r t s ) .  

78 C f .  Re P G E [1965] Ch. 568, 592, e r  R u s s e l l  L.J.: 
I t . . .  + t e r e  i s  something t o  b e  s a i d  f o h h e  view t h a t  [ t h e  
S c o t t i s h ]  approach de r ives  from an a t tempt  t o  reso lve  
i n t e r n a l  c o n f l i c t s  i n  t h e  Un i t ed  Kingdom". 
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3.49 An impor tan t  d i sadvan tage  of domic i l e  as a t e s t  is 
t h a t ,  s i n c e  t h e  c h i l d ' s  domic i l e  may u l t i m a t e l y  depend on 
t h e  domic i le  o f  i t s  f a t h e r  o r  mother,  and t h a t  domicile 
may be a s c e r t a i n e d  by a r t i f i c i a l  r u l e s  i n c l u d i n g  the  r u l e s  
o f  r eve r s ion  t o  a domicile o f  o r i g i n ,  t h e r e  i s  no c e r t a i n t y  
t h a t  t h e  u s e  of domicile a s  a c r i t e r i o n  w i l l  p o i n t : -  

t o  a convenient c o u r t  i n  a coun t ry  with 
which t h e  c h i l d  has  any r e a l  connec t ions ;  

( a )  
79 

(b) t o  a cour t  which can e f f e c t i v e l y  enforce 
i t s  o r d e r s ;  o r  

(c )  t o  a forum whose ad jud ica to ry  competence 
w i l l  be r ecogn i sed  i n  c o u n t r i e s  o t h e r  
t han  "common law"  coun t r i e s .  

3.50 Domicile s u f f e r s  a l s o  from the  major  disadvantages 
t h a t ,  i n  p a r t i c u l a r  ca ses ,  i t s  ascer ta inment  may be d i f f i c u l t  
and may occas ion  de lay  and expense on what is  a mere 
t e c h n i c a l  matter. The domic i l e  o f  mos t  c h i l d r e n  w i l l  
depend upon t h e  i n t e n t i o n s  o f  o t h e r s  and t h e  evidence of 
t h e s e  i n t e n t i o n s  may be d i f f i c u l t  t o  ob ta in .  I n  doubt fu l  
cases  much may depend upon q u e s t i o n s  of f a c t  o f t e n  d i f f i c u l t  
t o  a s c e r t a i n  and always d i f f i c u l t  t o  e v a l u a t e  as throwing 
l i g h t  upon i n t e n t i o n .  S ince  i n  custody proceedings  time 
is o f t en  o f  t h e  essence ,  domic i l e  i s  n o t  an i d e a l  ground 

79 See t h e  example given by  Pearson L.J. i n  Re P.(G.E.)  
[1965] Ch. 568, 589-590: "A c h i l d  o f  f o r e i g n  n a t i o n a l i t y  
bu t  Eng l i sh  domicile o f  o r i g i n  might have l i v e d  abroad 
f o r  many y e a r s  and have no i n t e n t i o n  o f  r e t u r n i n g  t o  
England, and y e t  have h i s  Eng l i sh  domic i l e  of o r i g i n  
s u r v i v i n g  o r  r ev iv ing  i f  he  had not  a c q u i r e d  o r  had l o s t  
a domic i le  o f  choice.  The answer made i n  argument i s  
t h a t  t h e  j u r i s d i c t i o n  would n o t  be e x e r c i s e d  i f  the  
i n f a n t ,  though t e c h n i c a l l y  domiciled i n  t h i s  country,  
had ceased  t o  have any r e a l  connection w i t h  t h i s  coun t ry .  
That answer, however, does n o t  wholly remove the  
o b j e c t i o n  t o  a t heo ry  which a s s e r t s  t h e  ex i s t ence  of 
j u r i s d i c t i o n  i n  a case  where i t s  e x i s t e n c e  would be 
absurd". 
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80 of j u r i s d i c t i o n .  

3.51 Under t h e  Domicile and Matrimonial  Proceedings  Act 
1973, a l e g i t i m a t e  c h i l d ' s  domic i l e  may now be  d e r i v e d  from 
h i s  mother 's  domic i l e  i f  he has h i s  home wi th  he r .81  Under 
t h e  prev ious  l a w  o f  Scot land ,  t h e  f a t h e r  could c o n t r o l  
cus tody  j u r i s d i c t i o n  by moving t o  another  coun t ry  t o  l i v e  
t h e r e  permanently even i f  he d i d  n o t  take  t h e  c h i l d  with 
him. Moreover, i f  t h e  mother made h e r  home e lsewhere  with 
t h e  c h i l d  and t h e  f a t h e r  s t a y e d  i n  Scot land ,  t h e  S c o t t i s h  
c o u r t s  r e t a i n e d  j u r i s d i c t i o n  even though the  c h i l d  had l o s t  
a l l  connec t ions  w i t h  Scot land .  The 1973 Act removes t h i s  
element of d i s c r i m i n a t i o n  a g a i n s t  t h e  mother, b u t  i t  gives 
c o n t r o l  of t h e  c h i l d ' s  domic i le ,  and t h e r e f o r e  unde r  Scots 
law c o n t r o l  o f  cus tody  j u r i s d i c t i o n ,  t o  a p a r e n t  who moves 
t o  another  coun t ry  w i t h  the  c h i l d  t o  l i v e  t h e r e  permanently. 
The t e s t  of domic i l e  may t h e r e f o r e  encourage k idnapping  
and can be u n f a i r  as between t h e  p a r t i e s .  

3.52 For t h e s e  reasons  we t h i n k  t h a t  domicile should  not  
be a b a s i c  ground o f  j u r i s d i c t i o n  i n  custody proceedings .  
This  conclus ion  would e n t a i l  an amendment o f  t h e  l a w  of 
Sco t l and  bu t  n o t  o f  t h e  law of England o r  Nor thern  I re land .  

(d) "Home": an u n s u i t a b l e  t e s t  

3.53 The l a t e  M r .  Michael A lbe ry ,  Q . C . ,  i n  h i s  Note 
of Dissent  t o  t h e  Report of t h e  Hodson Committee, proposed 

80 See t h e  c r i t i c i s m s  made by t h e  Court of Appeal i n  Re P. 
(G.E.), above, a t  p. 583: "The t e s t s  of domic i l e  a-ar 
t oo  u n s a t i s f a c t o r y " ;  a t  p.  589: I t . .  . t h e  r u l e s  f o r  
a s c e r t a i n i n g  domic i le  a r e  i n  some re spec t s  a r t i f i c i a l  
and u n r e a l i s t i c  and would produce  s t r ange  r e s u l t s  i f  
domicile were taken  a s  a b a s i s  of j u r i s d i c t i o n  t o  make a 
wardship order" ;  a n d ' a t  p.  592: "Domicile is  an 
a r t i f i c i a l  concept ion . .  ." 

81 Sec t ion  4 .  
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t h a t  t he  t e s t  of j u r i s d i c t i o n  i n  custody s h o u l d  be the  l a s t  
j o i n t  home o f  t h e  c h i l d ' s  p a r e n t s .  
ground t h a t  " the  cases  where i t  w i l l  be who l ly  i n a p p l i c a b l e  
w i l l  be v e r y  r a r e ,  and c a s e s  where any u n c e r t a i n t y  a r i s e s  
i n  i t s  a p p l i c a t i o n  almost e q u a l l y  r a r e .  T h i s  i s  of g r e a t  
importance because it i s  most undes i r ab le  t h a t  t he re  s h o u l d  
be  a p r e l i m i n a r y  c o n t e s t  a s  t o  j u r i s d i c t i o n  i f  t h i s  can 
p o s s i b l y  be avoided".82 
i s  t h a t  it would e f f e c t i v e l y  p reven t  forum-shopping once a 
d i s p u t e  between pa ren t s  a s  t o  custody had a r i s e n  and e n a b l e  
t h e  p a r t i e s  t o  reach an amicable  arrangement as t o  the  cus tody  
of t h e i r  c h i l d r e n  wi thout  f e a r  o f  p r e j u d i c i n g  fu tu re  
ques t  ions  o f  j u r i s  d i c t  i on .  

This he advocated on t h e  

The main advantage o f  t h i s  t e s t  

3.54 But ,  wh i l e  i n  many c a s e s  the  l a s t  j o i n t  home of t h e  
c h i l d ' s  p a r e n t s  would be  a s a t i s f a c t o r y  t e s t ,  i t  i s  no t  
thought t h a t  it would f u l f i l  adequate ly  t h e  requirements o f  
t h e  law i n  t h i s  domain. The c r i t e r i o n  i s  more s u i t a b l e  a s  
a t e s t  of pre-eminence f o r  r e s o l v i n g  c o n f l i c t s  between 
c o u r t s  which posses s  j u r i s d i c t i o n  under o t h e r  c r i t e r i a ,  s u c h  
as phys ica l  p resence  and domic i le .83  
a s  t h e  pr imary  t e s t  f o r  assuming j u r i s d i c t i o n  which could  
be invoked even i n  t h e  absence  o f  c o n f l i c t s ,  t h a t  is  t o  s a y ,  
a s  a t e s t  r e p l a c i n g  p h y s i c a l  p resence  i n  England and d o m i c i l e  
i n  Scot land .  I t  does n o t  seem appropr i a t e  f o r  orphans, o r  
i n  o t h e r  c a s e s  where one o f  t h e  l i t i g a n t s  i s  n o t  a p a r e n t ,  
and would b e  i n a p p l i c a b l e  where t h e  p a r e n t s  have never l i v e d  
t o g e t h e r ,  as i n  most cus tody  proceedings a f f e c t i n g  
i l l e g i t i m a t e  ch i ld ren .  

I t  i s  n o t  s u i t a b l e  

3.55 In  any even t ,  t h e  l a s t  j o i n t  home o f  t h e  pa ren t s  
does n o t  n e c e s s a r i l y  achieve  t h e  ob jec t ive  of the  convenience 
of t h e  p a r t i e s  and w i t n e s s e s ,  f o r  t he  p a r e n t s '  l a s t  j o i n t  

82 (1959)  Cmnd. 842,  para .  ( 9 ) .  

83 I t  was a t e s t  of t h i s  k i n d  which M r .  A lbe ry  had i n  
mind i n  making h i s  s u g g e s t i o n .  
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home may have been in a country which both of them have 
left many years previously, which has no interest to assume 
jurisdiction, and which can no longer provide relevant 
evidence as to the substantive issues. For this reason, 
also, it does not point to a forum which can effectively 
enforce its Orders. The concept, moreover, is not used as 
a test in other United Kingdom proceedings to which custody 
claims are ancillary, nor is a test based on "home" likely 
to be accepted by other countries, which find the nuances 
of the concept difficult to appreciate. Finally, the 
concept of "home" though suggested by the Private International 
Law Committee in their first Report" as part of a new set 
of rules for the attribution of domicile, is open to 
objections as a basis of jurisdiction in custody proceedings 
similar to those affecting domicile itself. "Home" is an 
imprecise term open to a variety of interpretations 
according to the context and according to the disposition 
of the hearer. 85 

3.56 For all these reasons, it is considered that 
neither "home" nor "the last joint home of the parents" 
would be a satisfactory test for the assumption of 
jurisdiction in custody proceedings. 

(e) Physical presence: an unsuitable general test 

3.57 The mere physical presence of the child within the 
territory is a ground of jurisdiction in England and Northern 
Ireland in wardship proceedings. He need not be ordinarily 
resident in England, and may be merely passing through. 86 

84 (1954) cmd. 9068, para. 15 and Appendix A ,  Article 2. 

85 Re Brace, decd. [1954] 1 W.L.R. 955, 958; Herbert v. 
Byrne [1964] 1 W.L.R. 519, 528. 

86 See para. 3.8, above: but the court will not usually 
exercise jurisdiction on the basis of the child's 
temporary presence in England unless the court's 
protection is essential, e.g. in a case of emergency 
to prevent some grievous wrong being committed : Re P. (G.E.1 
[1965] Ch. 568, 588 per Pearson L.J. 
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I n  Scotland the  court  nay i n  an emergency s i tua t ion  assume 
jur i sd ic t ion  t o  make "temporary" measures on the ground o f  

the  presence of the  child.  87 

3.58 It is c lear  t h a t  physical  presence as a test 
s a t i s f i e s  some of the objec t ives  set out i n  paragraph 3.36 
above, but  i s  open t o  the  object ion tha t  it would not 
necessar i ly  point  t o  a cour t  with which t h e  chi ld  or any 
of the  l i t i g a n t s  a re  l i k e l y  t o  have long-term connections, 
o r  which has any claim t o  apply i t s  own l a w  t o  the f a c t s  
of the case. Above a l l ,  i t s  choice would tend t o  encourage 
kidnapping and t o  favour c o n f l i c t s  of j u r i sd i c t ion  r a the r  
than t o  prevent them, s ince  it gives an advantage t o  
a person who has the ch i ld  i n  h i s  physical  custody, even 
unlawfully. 

3.59 For these reasons, w e  do not favour the  ch i ld ' s  
physical presence a s  a bas ic  ground of j u r i sd i c t ion  in  
custody o r  wardship proceedings. On the  o t h e r  hand, it 
seems necessary t o  r e t a in  it a s  a subsidiary ground t o  
enable the court  t o  deal with emergency s i tua t ions  where  
an immediate order as  t o  custody i s  necessary for  the 
protection of the  child.  Our proposals on t h i s  point a r e  
contained i n  paragraph 3.95 below. 

( f )  T e s t s  based on residence 

3.60 I f  na t iona l i ty ,  domicile,  "home" and physical 
presence a r e  excluded a s  primary bases of ju r i sd ic t ion ,  t h e  
obvious tests which remain are those l inked t o  residence. 

(i) The var ie ty  of residence-based tests 

3.61 In  the  United Kingdom there  a re  seve ra l  d i f f e ren t  
residence-based tests f o r  assuming ju r i sd i c t ion  in  custody 
proceedings. Some tests are based on the  c h i l d ' s  residence 

87 See para. 3.8, above. 
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w i t h i n  t h e  count ry .  
j u r i s d i c t i o n  on t h e  b a s i s  of t h e  c h i l d ’ s  o r d i n a r y  residence 
i n  wardship proceedings88  and i n  cus tody  proceedings  under 
t h e  Guardianship o f  Minors Act ~ 7 1 . ~ ’  A county cour t  and 
a m a g i s t r a t e s ’  c o u r t  have j u r i s d i c t i o n  under t h a t  Act i f  
t h e  c h i l d  r e s i d e s  w i t h i n  t h e  p l a c e  f o r  which t h e  cour t  
ac t s . ”  Other t e s t s  a r e  based on t h e  res idence  of  the  
respondent o r  defender .  Thus, i n  England t h e  county  cour t  
o r  m a g i s t r a t e s ’  c o u r t  w i th in  whose d i s t r i c t  t h e  respondent 
r e s i d e s  may e x e r c i s e  j u r i s d i c t i o n  under the  1971 A c t .  
I n  Scot land ,  t h e  s h e r i f f  cou r t  assumes j u r i s d i c t i o n  on the 
b a s i s  o f  t h e  de fende r ’ s  r e s idence  f o r  40 days w i t h i n  the  
sher i f fdomg2 a l though  it is  p o s s i b l e  t h a t  t h e  c h i l d  must a l s o  
be domiciled i n  Scot land .  In  England, Scot land  and Northern 
I r e l a n d  t h e  i n f e r i o r  ( v i z . ,  county  and m a g i s t r a t e s ’ ,  and 
s h e r i f f )  c o u r t s  may i n  c e r t a i n  c i rcumstances  e x e r c i s e  
j u r i s d i c t i o n  a l s o  i n  t h e  p l ace  where t h e  a p p l i c a n t  o r  
pu r sue r  r e s i d e s .  93 

Thus t h e  High Court i n  England possesses  

91 

Where, however, one parent  r e s i d e s  i n  

88 

89 

90 

91  

92 

9.3 

R e  P.(G.E.) [1965] Ch. 568. 

I b i d .  

1971 A c t ,  s .  1 5 ( l ) ( b )  and (c)’. 

Ib id .  

S h e r i f f  Courts (Scotland) A c t  1907, s. 6 (a )  ; Guardianship 
of I n f a n t s  A c t  1886, s. 9 ;  K i t son  v. Kitson  1945 S.C. 
434; Campbell v. Campbell 1 9 5 6 .  2 8 5 .  

For England, see Guardianship o f  Minors A c t  1971, s .  1 5  
( l ) ( b ) ( c o u n t y  c o u r t ) ;  s . l S ( l ) ( c )  ( m a g i s t r a t e s ’  cour t ) ;  
s e e  a l s o  Matrimonial  Proceedings  (Magis t ra tes  Courts) 
A c t  1960, s. 1 ( 2 ) ,  r e f e r r e d  t o  i n  para .  3.98, n. 1 4 5 ,  
below. For Sco t l and ,  s e e  Maintenance Orders A c t  1950, 
s. 7 ( s h e r i f f  c o u r t ) ;  f o r  Nor thern  I r e l and ,  see 
Maintenance Orders Act 1950, s .  10. 

- 

5 7  



another p a r t  of t h e  United Kingdom, an o r d e r  may be made 
only i f  c e r t a i n  condi t ions a r e  s a t i s f i e d ,  e.g.  the other  
parent  and t h e  c h i l d  must r e s i d e  i n  the p a r t  o f  the 
United Kingdom where t h e  a p p l i c a t i o n  i s  madeYg4 o r  the 
p a r t i e s  must l a s t  have o r d i n a r i l y  r e s ided  t o g e t h e r  i n  t h a t  
p a r t  of t h e  United Kingdomg5 o r  t h e  res  ondent must be 
personal ly  se rved  i n  t h e  j u r i s d i c t i o n .  9 g  

( i i )  Whose residence? 

3.62 In consider ing a residence-based t e s t ,  it i s  
convenient f i rs t  t o  answer t h e  question whose residence is  
r e l evan t ,  t h a t  of the p e t i t i o n e r  o r  pursuer ,  t h a t  of t h e  
respondent o r  defender o r  t h a t  of the c h i l d  i t s e l f ?  The 
t e s t  of t h e  respondent 's  ( o r  defender 's)  r e s idence  would 
have t h e  advantage t h a t  t h e  c h i l d  w i l l  normally be l i v i n g  
with the  respondent and t h e  decree w i l l  be e a s i l y  
enforceable .  Such a t e s t  would, however, encourage forum- 
shopping and kidnapping. Moreover, the respondent 's  
res idence,  l i k e  t h e  a p p l i c a n t ' s  residence,  i s  unsui table  
as a t e s t  because it does n o t  necessa r i ly  p o i n t  t o  the 
country wi th  which the c h i l d  has  t h e  c l o s e s t  connections. 

3.63 
Act 1968 gives  pre-eminent j u r i s d i c t i o n  t o  t h e  s t a t e ,  of 
t h e  c h i l d ' s  l a s t  e s t a b l i s h e d  home, o r  "home s t a t e ' '  which 
i s  def ined as:- 

The United S t a t e s  Uniform Child Custody J u r i s d i c t i o n  

9 4  For England, s ee  Guardianlship of Minors A c t  1971,  s . 15 (4 )  
(as amended) (magist rates  cour t  only) ; f o r  Scotland, 
s ee  Maintenance Orders Act 1950, s .  7 ( s h e r i f f  cou r t ) .  

95 For England, see Matrimonial Proceedings (Magistrates ' 
Courts) Act 1960, s . l ( 3 ) ( a ) ;  f o r  Northern Ireland,  see 
Maintenance Orders Act 1950, s. 10. 

cour t ) .  
96 1971 A c t ,  s .  1 5  (3) (b) (mag i s t r a t e s  cour t  and county 
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" . . . the  s t a t e  i n  which t h e  c h i l d  immediately 
preceding t h e  time involved l i ved  with h i s  parents,  
a pa ren t ,  or a person a c t i n g  as  parent ,  f o r  a t  
l e a s t  6 consecutive months..."97 

Temporary absence of any o f  t he  named persons i s  counted as 
p a r t  of the 6 months. The s t a t e  which is  the home s t a t e  a t  
t he  beginning of t h e  proceedings,  o r  was the home s t a t e  
w i th in  6 months be fo re ,  has j u r i s d i c t i o n .  The emphasis 
here  i s  on residence with a p a r e n t  o r  guardian i n  the  
i n t e r e s t  o f  t he  s t a b i l i t y  of t h e  home environment, and the 
a c c e s s i b i l i t y  of evidence t o  t h e  cour t .  That t e s t  i s ,  
however, supplemented by a l t e r n a t i v e  t e s t s g 8  and w e  think 
t h a t  t he  same o b j e c t i v e  might be  achieved by a t e s t  based 
on the  c h i l d ' s  res idence poss ib ly  coupled with a qual i fying 
per iod.  A c h i l d  w i l l  normally be  l i v i n g  with h i s  parents ,  
a parent  o r  a person ac t ing  as  p a r e n t  and we doubt whether 
i t  i s  necessary t o  add t h i s  requirement t o  t h e  c h i l d ' s  
res idence.  

3.64 If  a r e s i d e n t i a l  t e s t  is t o  be adopted, i t  i s  c l ea r  
t o  us t h a t  t he  appropriate  t e s t  is  one which p o i n t s  t o  the 
residence o f  t h e  c h i l d  himself.  I t  i s  the c h i l d ' s  welfare 
t h a t  i s  a t  s t a k e ,  and the cour t s  which have the  b e s t  claim 
t o  determine what i s  i n  the i n t e r e s t s  o f  the  c h i l d  would 
seem t o  be those of  t h e  place where, p r i o r  t o  t h e  custody 
d i spu te ,  t he  c h i l d  res ided with h i s  parents o r  guardians 
and enjoyed family and s o c i a l  connections.  I f ,  moreover, 
some emphasis i s  placed on the  du ra t ion  of t he  c h i l d ' s  
res idence,  those cour t s  a r e  l i k e l y  t o  have most ready access 
t o  the  relevant  evidence and t o  be  convenient f o r  a t  l e a s t  

9 7  Section Z ( 5 ) ;  s e e  a l so  s. 3 ( a ) ( l ) .  I t  w i l l  b e  seen tha t  
t he  t e s t  of " l a s t  e s t a b l i s h e d  home" is a r e s i d e n t i a l  
t e s t  and n o t  a t es t  depending on the meaning of  "home", 
a concept which we have c r i t i c i s e d  a t  paras .  3.54 - 
3.55, above. 

98 Section 3(a)(Z)  extends j u r i s d i c t i o n  t o  a s t a t e  with a 
" s i g n i f i c a n t  connection" wi th  t h e  chi ld  and a t  l e a s t  one 
of the con te s t an t s .  
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one of t he  p a r t i e s .  Their  s e l e c t i o n  should minimise t h e  
a t t r a c t i v e n e s s  of kidnapping a.  c h i l d  with a view t o  
forum-shopping. 

( i i i )  What kind of res idence? 

3.65 The r e s i d e n t i a l  t e s t  should po in t  t o  t h e  court o f  
t h e  place w i t h  which the  c h i l d  has  the c l o s e s t  connections, 
t h a t  i s  t o  s a y ,  where, p r i o r  t o  t he  custody d i spu te ,  the 
c h i l d  was being brought up and educated by b o t h  of i t s  
pa ren t s ,  o r  by one parent  o r  guardian. This  w i l l  of ten,  
but no t  n e c e s s a r i l y ,  be t h e  c h i l d ' s  domicile i n  the sense 
of United Kingdom law. I t  w i l l  be something more than an 
occasional res idence,  o r  r e s idence  f o r  a l i m i t d d  purpose, 
but  a res idence which may b e  expected t o  cont inue desp i t e  
l imi t ed  pe r iods  of absence. The court  shou ld  b e  able t o  
make a custody order  a f t e r  a c h i l d ,  who has  been r e s iden t  
t h e r e ,  has been removed o r  de t a ined  outs ide t h e  court ' s  
t e r r i t o r y  a g a i n s t  t he  w i l l  o f  a parent o r  o t h e r  person 
having a r i g h t  t o  custody o r  access  by law, deed o r  
decree.  

( i v )  Ordinary r e s idence  

3.66 The tes t  of  "ordinary residence" a t  l e a s t  p a r t i a l l y  
f u l f i l s  t hese  c r i t e r i a .  I t  i s  a t e s t  which i s  used i n  
wardship proceedings i n  England and Northern I r e l and  and 
which has been r e l evan t  i n  custody proceedings i n  a l l  
t h ree  p a r t s  o f  t h e  United Kingdom because j u r i s d i c t i o n  i n  
c e r t a i n  matrimonial  proceedings a t  the i n s t a n c e  o f  a wife 
has been founded s ince  1949 on t h e  f a c t s  t h a t  t h e  wife has  
been " o r d i n a r i l y  res ident"  f o r  t h r e e  years  w i t h i n  the 
t e r r i t o r y  and t h a t  t he  husband has  been domici led ou t s ide  
t h e  B r i t i s h  I s l e s .  This t e s t  o f  ordinary r e s idence  f o r  a 
s p e c i f i e d  p e r i o d  has worked w e l l  i n  matrimonial  proceedings. 
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(v) U n s u i t a b i l i t y  of o r d i n a r y  res idence  

3.67 The Hodson Committee,indeed, suggested t h a t  
o rd ina ry  r e s idence  wi thout  any q u a l i f i c a t i o n  r e l a t i n g  t o  its 
p e r i o d  should  be adopted.gg 
i n a p p r o p r i a t e  f o r  t h e  reasons s t a t e d  by Mr. Michael Albery 
i n  h i s  Note of D i s sen t .  loo 
l e n g t h ,  bu t  t h e  e s s e n t i a l  p o i n t s  are these:-  

In  our view t h i s  would be 

These need  not  be  r e p e a t e d  a t  

(a) In the t y p i c a l  cus tody  d i s p u t e ,  the  t e s t  
" i n s t e a d  of p rov id ing  a c l e a r  gu ide  t o  the  
p a r t i e s  as t o  where t h e  pre-eminent 
j u r i s d i c t i o n  l i e s ,  would o f t e n  r a i s e  an 
u n d e s i r a b l e  p re l imina ry  i s sue  which could  
on ly  be16yolved  by t h e  dec i s ion  o f  t h e  
Coprt": In s i t u a t i o n s  l i k e  t h a t  i n  
Babington v. Babington;Oll i f  t h e  r e l e v a n t  
t e s t  were o rd ina ry  r e s i d e n c e  a lone ,  t h e  
c o u r t  would r e q u i r e  t o  decide whether  a 
c h i l d  from a S c o t t i s h  home i s  o r d i n a r i l y  
r e s i d e n t  i n  Scot land  o r  a t  h i s  boa rd ing  
schoo l  i n  England, o r  t o  decide a t  what 
p o i n t  o f  time a c h i l d ,  removed from 
Sco t l and  t o  England by a pa ren t ,  commences 
t o  have i t s  o rd ina ry  r e s idence  i n  England. 

gg (1959) Cmnd. 842,  paras .  45-49 and 6 0 ( i ) ;  i n  Re P. ( G . E . )  
[1965] Ch. 568, 586, Lord Denning M.R. f avoured  
o rd ina ry  r e s i d e n c e  as  a t e s t  b u t  thought t h a t  i t  should 
be  pre-eminent n o t  exc lus ive  and where o t h e r  c o u r t s  
possessed  j u r i s d i c t i o n  on the b a s i s  o f  some o t h e r  t e s t ,  
" in  case  of  c o n f l i c t ,  much r e s p e c t  should b e  p a i d  t o  the  
dec i s ion  of t h e  c o u r t s  o f  the count ry  where t h e  ch i ld  
is  o r d i n a r i l y  r e s iden t " .  

100 (1959) Cmnd. 842, paras .  ( 2 ) - ( 8 ) .  

101 Ibid., para .  ( 5 ) .  

1 0 2  1955 S.C. 115; s e e  para .  3 .12 ,  above. 
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(b) I f ,  on t h e  o t h e r  hand, it is  t r u e  .to say,  
as we s a i d  i n  Macrae ~ . - M a c r a e : ' ~  t h a t  
a man may and g e n e r a l l y  does change h i s  
o rd ina ry  r e s i d e n c e  i n  the  cour se  of a day, 
t h e  t e s t  of o r d i n a r y  r e s idence  wi thout  
a temporal q u a l i f i c a t i o n  g i v e s  an advantage 
t o  a person who kidnaps a c h i l d .  

3.68 Some o f  t h e s e  d i f f i c u l t i e s  could b e  avoided i f  t h e  
d e f i n i t i o n  o u t l i n e d  by Lord Denning i n  R e  P. (G.E.)lo4 w e r e  
adopted, namely, t h a t  s o  long  as the  p a r e n t s  a r e  l i v i n g  
t o g e t h e r  i n  t h e  matrimonial  home, t he  c h i l d ' s  ordinary 
res idence  is  t h a t  home, even though he may b e  away a t  
boarding s c h o o l ;  i f  t h e  p a r e n t s  a r e  l i v i n g  s e p a r a t e  and 
a p a r t  and by arrangement between them t h e  c h i l d  r e s ides  i n  
t h e  home o f  one of them, t h e n  t h a t  home is  h i s  ord inary  
r e s idence ;  t h e  c h i l d ' s  r e s i d e n c e  s o  found cannot be changed 
by one p a r e n t  wi thout  t h e  consen t  of  t h e  o t h e r ;  and, 
f i n a l l y ,  i f  t h e  c h i l d  i s  t a k e n  away by one p a r e n t  wi thout  
t h e  o t h e r ' s  consent h i s  o r d i n a r y  r e s idence  w i l l  no t  be 
changed u n t i l  t h a t  o t h e r  p a r e n t  acquiesces  i n  the  change 
o r  de lays  s o  long i n  b r i n g i n g  proceedings lo5  t h a t  he must 
be taken  t o  have acquiesced. 

3.69 The ob jec t ions  t o  "o rd ina ry  res idence ' '  a r e  
n e v e r t h e l e s s  s u f f i c i e n t l y  cogent  t o  sugges t  t h a t  the  concep t  
should  n o t  b e  adopted i f  a s u i t a b l e  a l t e r n a t i v e  can be 
found. Even i f  "ordinary r e s idence"  f o r  a q u a l i f y i n g  p e r i o d  
were r e q u i r e d ,  d i f f i c u l t i e s  would a r i s e  from t h e  f a c t  t h a t  

103 [1949] P .  397. 

104 [1965] Ch. 568, 585-6 ( C . A . ) .  

105 I b i d . ;  " s i x  months' d e l a y  would, I s h o u l d  have though t ,  
F a r  t o  show acquiescence .  
i n  some c i rcumstances .  But no t  less" per Lord 
Denning M.R. a t  p. 586. 

Even t h r e e  months might  
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t h e  c o u r t s  have n o t  always drawn a c l e a r  d i s t i n c t i o n  between 
t h e  concept of " res idence"  and t h a t  o f  "ord inary  residence".  
The b e t t e r  view may be  t h a t  "o rd ina ry  residence" is  t o  be 
c o n t r a s t e d  wi th  "occasional" o r  "casua l"  r e s idence ;  
b u t ,  i n  Hopkins v. Hopkins,lo7 where a wife a t t empted  t o  
found j u r i s d i c t i o n  i n  d ivorce  upon h e r  own r e s i d e n c e  f o r  
t h r e e  yea r s  i n  England, it was h e l d  t h a t  t h e r e  was no ground 
f o r  apply ing  a d i f f e r e n t  meaning t o  t h e  words " r e s i d e n t "  
and " o r d i n a r i l y  r e s i d e n t "  over  a de f ined  pe r iod  o f  time. 
A s i m i l a r  approach w a s  adopted i n  t h e  S c o t t i s h  case of 
Land v .  @,lo8 where i t  was h e l d  t h a t  the  p u r s u e r ' s  
r e s idence  f o r  two months i n  Hol land  dur ing  t h e  s t a t u t o r y  
3-year pe r iod  p r i o r  t o  t h e  commencement of proceedings  was 
f a t a l  t o  h e r  c o n t e n t i o n  t h a t  s h e  had been o r d i n a r i l y  r e s iden t  
i n  Scot land  f o r  t h a t  per iod .  

106 

Hab i tua l  r e s idence  a s  a t e s t  of j u r i s d i c t i o n  

3.70 For  t h e s e  reasons ,  it is  thought  t h a t  it would be 
p r e f e r a b l e  t o  adopt a s  t h e  b a s i c  t e s t  of j u r i s d i c t i o n  the  
h a b i t u a l  r e s idence  of t h e  c h i l d .  Hab i tua l  r e s i d e n c e  denotes 
a k i n d  o f  connec t ion ,  d i s t i n g u i s h a b l e  from domic i l e  i n  t h a t  
no s t r e s s  i s  l a i d  on f u t u r e  i n t e n t i o n ,  and d i f f e r i n g  from 
o rd ina ry  r e s idence  i n  t h a t  g r e a t e r  weight i s  g iven  t o  the  
q u a l i t y  of t h e  r e s idence ,  i t s  d u r a t i o n  and c o n t i n u i t y  and 
f a c t o r s  p o i n t i n g  t o  durable  t i e s  between a pe r son  and h i s  
r e s idence .  

106 L s a  h t  v. I . R . C .  [1927] 2 K.B.  55,  7 4 ;  I.R.C. V. 
r19-C. 234, 248. 

19511 P. 1 1 6 ;  d i s t i n g u i s h e d  i n  Stransky v. Stransky E 19541 P. 428. 

108 1962 S.L.T.  316; d i s t i n g u i s h e d ,  however, i n  Case 
1 Casey 1967 S.L.T. (Notes) 106 and Cabel v. C d  

1 9 7 4  S.L.T. 295. 
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3.71 
held'" t h a t  t h e  express ion  " h a b i t u a l l y  r e s i d e n t "  i n d i c a t e d  
t h e  q u a l i t y  o f  t h e  r e s idence  r a t h e r  than i t s  .dura t ion  and 
r equ i r ed  an element of i n t e n t i o n  t o  r e s i d e  i n  the  country 
i n  ques t ion ;  t h a t  the  r e s i d e n c e  should n o t  b e  temporary o r  
of a secondary n a t u r e ;  t h a t  t h e  word "hab i tua l ly"  denoted 
a r e g u l a r  p h y s i c a l  p resence  which had t o  endure  f o r  some 
time; and t h a t  h a b i t u a l  r e s i d e n c e  was d i s t i n g u i s h a b l e  from 
o rd ina ry  r e s idence  and was equ iva len t  t o  t h e  residence 
necessary  t o  e s t a b l i s h  domic i l e  without t h e  element of animus 
necessary  f o r  t h e  purpose of domic i le .  This i s  c o n s i s t e n t  
wi th  t h e  i n t e r p r e t a t i o n  approved by the  Counc i l  of Europe's 
Committee o f  Min i s t e r s .  

In  t h e  r ecen t  case  o f  Cruse v. Chi t tum, lo9  Lane J. 

111 

3.72 Recommending t h e  adop t ion  of " h a b i t u a l  residence" 
as  a t e s t  of j u r i s d i c t i o n  i n  d ivo rce ,  t h e  Law Commission 
s t a t e d  t h a t :  - 

"There would be advantages  f o r  t h e  f u t u r e ,  and 
confus ion  might be  avoided ,  i f  a un i form t e s t  
were adopted throughout  t h e  f i e l d  o f  family law 
as  f a r  a s  p o s s i b l e , .  . . " 1 1 2  

~~ 

109 [1974] 2 A l l  E.R.  940 ( cons t ru ing  t h e  Recognition o f  
Divorces and Legal S e p a r a t i o n s  Act 1971, s .  3 ( l ) ( a ) ) .  

110 Ibid., a t  pp. 942-3. 

111 See Resolu t ion  72(1) o f  t h e  Committee o f  Minis te rs  of 
t h e  Counci l  of  Europe o f  18  January 1972 (Council o f  
Europe, Committee on Legal  Co-operation, Fundamental 
Legal Concepts, C . C . J .  (70) 37) which r e f e r s  t o  
" h a b i t u a l  residence" i n  t h e s e  terms: - 
"Rule 7 .  The res idence  o f  a person is  determined s o l e l y  
b m u a l  c r i t e r i a ; .  . 
Rule 9.  I n  determining whether  a r e s i d e n c e  is  h a b i t u a l ,  
account is  t o  be taken  o f  t h e  du ra t ion  and con t inu i ty  
of t h e  r e s idence  a s  w e l l  as of o the r  fac t s  of a p e r s o n a l  
or p r o f e s s i o n a l  n a t u r e  which po in t  t o  du rab le  t i e s  
between a person and h i s  res idence ."  

1 1 2  Report on J u r i s d i c t i o n  i n  Matrimonial Causes (1972) , 
Law Com. No. 48, pa ra .  41. 
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The use of t h i s  concept would a l i g n  more c lose ly  t h e  rules  
of j u r i s d i c t i o n  i n  custody proceedings with t h e  r u l e s  of 
j u r i s d i c t i o n  i n  matrimonial proceedings enacted i n  the  
Domicile and Matrimonial Proceedings Act 1973. The 
concept i s  now used i n  i n t e r n a t i o n a l  conventions t o  which 
e f f e c t  has been given by recent  s t a tu t e s114  and i s  the  
b a s i c  t e s t  of j u r i s d i c t i o n  i n  A r t i c l e  1 of  the Hague 
Convention on t h e  Protect ion of  I n f a n t s  o f  5 October 1961.  
I t  i s ,  the re fo re ,  a t e s t  of j u r i s d i c t i o n  which i s  l i k e l y  
t o  a t t r a c t  i n t e r n a t i o n a l  recogni t ion.  

Duration of h a b i t u a l  residence 

3.73 The t e s t  of t h e  hab i tua l  res idence of t h e  c h i l d  
s tanding by i t s e l f  without q u a l i f i c a t i o n  i s  s t i l l  open, 
though with l e s s  fo rce ,  t o  ob jec t ions  s imi l a r  i n  k ind  t o  
those applying t o  ordinary residence.  A requirement of 
h a b i t u a l  res idence f o r  a s p e c i f i e d  pe r iod  would go some 
way t o  meet the ob jec t ions ,  but  t h e  t e s t  would s t i l l  be 
open t o  the  criticisms s t a t e d  i n  paragraph 3.67. I f  the 
pe r iod  i s  too s h o r t  an advantage is  given t o  the  kidnapper. 
If t he  per iod i s  too  long t h e r e  i s  a r i s k  t h a t  t h e  most 
convenient court  w i th  g r e a t e s t  access  t o  the r e l e v a n t  
evidence i s  excluded, s ince  the  c h i l d  may have pu t  down 
roo t s  i n  the  j u r i s d i c t i o n a l  t e r r i t o r y  of the c o u r t  y e t  not 
have been r e s i d e n t  i n  t h a t  t e r r i t o r y  f o r  the p re sc r ibed  
per iod.  The requirement,  t h e r e f o r e ,  of a f ixed  pe r iod  of 
h a b i t u a l  res idence would i n  many cases  provide merely an 
a r b i t r a r y  s o l u t i o n .  There a re ,  moreover, s p e c i a l  
d i f f i c u l t i e s  i n  t h e  app l i ca t ion  of  a tes t  of h a b i t u a l  

113 Sections 5 and 6 (England) ; ss. 7 and 8 (Scotland) ; 

1 1 4  See Administration of J u s t i c e  A c t  1956,  s .  4 ;  

and ss. 13 and 1 4  (Northern I r e l a n d ) .  

Wills Act 1963, s. 1; Adoption A c t  1958, s .  11; and 
Recognition of Divorces and Legal Separations Act 
1971 ,  s .  3 ( l ) ( a ) .  
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res idence  t o  young ch i ld ren .  They may n o t  have l i ved  f o r  
t h e  s p e c i f i e d  pe r iod  o r  may n o t  have had a res idence  which 
can be d e s c r i b e d  as h a b i t u a l  f o r  t h e  p e r i o d  s p e c i f i e d .  

The proposed t e s t  of j u r i s d i c t i o n :  h a b i t u a l  res idence  
of t h e  c h i l d  

3 . 7 4  These d i f f i c u l t i e s  a r e  n o t  e a s i l y  m e t  by any s i n g l e  
formula. We advance f o r  comment and c r i t i c i s m ,  n e v e r t h e l e s s ,  
t h e  fo l lowing  r u l e s  f o r  t h e  assumption o f  j u r i s d i c t i o n  i n  
wardship and independent cus tody  proceedings : - 

( a )  The p r i n c i p a l  t e s t  of j u r i s d i c t i o n  
should  simply b e  t h e  h a b i t u a l  res idence  
o f  t h e  c h i l d  a t  t h e  commencement of 
t h e  proceedings.  

(b) Unless i t  i s  e s t a b l i s h e d  t h a t  t h e  
h a b i t u a l  r e s i d e n c e  o f  a c h i l d  i s  i n  
some o t h e r  c o u n t r y ,  it s h a l l  b e  
presumed t h a t  h i s  h a b i t u a l  r e s i d e n c e  
i s  i n  the  coun t ry  where he h a s  
r e s i d e d  cumula t ive ly  f o r  t h e  l o n g e s t  
pe r iod  i n  t h e  y e a r  immediately preceding 
t h e  commencement of t he  proceedings .  1 1 5  

3 .75  The t e s t  formula ted  i n  (b) above is  in tended  t o  
e s t a b l i s h  a presumption of f a c t  only which can  be r e b u t t e d  
by evidence e s t a b l i s h i n g  t h a t  t h e  country o f  hab i tua l  
res idence  i s  elsewhere.  I t  shou ld ,  we t h i n k ,  provide a 
reasonably c e r t a i n ,  y e t  f l e x i b l e ,  t e s t .  In many cases t h e  

115 This presumption would n o t  d e t r a c t  from t h e  
p r i n c i p l e  t h a t  t h e  q u a l i t y  of r e s idence  i s  of 
c r u c i a l  importance: s e e  pa ra .  3.71, above. Thus 
i f  a c h i l d  spen t  t h e  g r e a t e r  p a r t  of t h e  year  
a t  a board ing  school i n  England immediately 
p r i o r  t o  t h e  commencement of proceedings but  
had h i s  home wi th  p a r e n t s  i n  Scot land ,  w e  would 
expec t  t h e  c o u r t ,  i n  the absence of any f u r t h e r  
c o u n t e r v a i l i n g  f a c t o r s ,  t o  f i n d  t h a t  t h e  c h i l d  
was h a b i t u a l l y  r e s i d e n t  i n  Scotland. 
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l eng th  of res idence alone w i l l  i n  p r a c t i c e  s u f f i c e  t o  
determine t h e  p l a c e  of h a b i t u a l  r e s idence ;  i n  o t h e r  cases,  
t h e  presumption a r i s i n g  from t h e  du ra t ion  o f  t h e  c h i l d ' s  
r e s i d e m e  i n  a country w i l l  be d i s p l a c e d  by evidence t o  
t h e  contrary,  f o r  example by showing t h a t  t he  c h i l d  had 
been "kidnapped" t o  t h a t  country by one parent  a g a i n s t  the 
w i l l  of t he  o t h e r  o r  t h a t  t h e  c h i l d ' s  res idence t h e r e  had 
been prolonged by a se r ious  i l l n e s s  which prevented him 
from re tu rn ing  t o  h i s  home. 

3 . 7 6  We have considered whether t h e  foregoing tes t  fo r  
determining t h e  h a b i t u a l  res idence of a ch i ld  shou ld  be 
supplemented by a r u l e  s p e c i f i c a l l y  designed t o  d e a l  with 
kidnapping cases .  I t  i s  arguable  t h a t  such a r u l e  would be 
unnecessary s i n c e ,  as  i nd ica t ed  above, the t e s t  i t s e l f  
would enable t h e  cour t s  t o  d e a l  w i t h  such cases .  On the 
o t h e r  hand, it can be s a i d  t h a t  kidnapping i s  t o o  important 
a ma t t e r  t o  be l e f t  a.t l a rge  and t h a t  t he  c o u r t s  (and lay 
mag i s t r a t e s ,  i n  p a r t i c u l a r )  , t h e  p a r t i e s  and t h e i r  advisers 
should have g r e a t e r  guidance on t h i s  point than would be 
afforded by t h e  r ebu t t ab le  presumption t e s t  w i thou t  more. 
On t h e  whole, we favour the l a t t e r  approach and we 
p rov i s iona l ly  propose t h a t  where t h e  c h i l d ' s  r e s idence  has 
been changed without  lawful a u t h o r i t y  during t h e  yea r  
immediately preceding the  commencement of t h e  proceedings,  
then,  i n  reckoning t h e  c h i l d ' s  r e s idence  f o r  t h e  purpose 
of t h e  r e b u t t a b l e  presumption, no account should b e  taken 
of t h e  per iod of  t h a t  changed r e s idence .  I t  i s  envisaged 
t h a t  t h i s  t e s t  would apply where t h e  c h i l d ' s  r e s idence  is  
changed i n  breach of  an order  o f  a United Kingdom cour t ,  o r  
aga ins t  t he  w i l l  of  a person, such as a parent  o r  guardian, 
having the  l e g a l  r i g h t  t o  f i x  t h e  c h i l d ' s  r e s idence .  

3 . 7 7  The t e s t  o f  h a b i t u a l  r e s idence  toge the r  w i th  the 
q u a l i f i c a t i o n s  se t  out i n  paragraphs 3 . 7 4  and 3 . 7 6  would 
seem t o  p re sen t  t h e  following advantages:-  
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it points  t o  a forum with which the 
p a r t i e s  have connections of a kind 
which give it a l eg i t ima te  claim t o  
e n t e r t a i n  ques t ions  r e l a t i n g  t o  the 
c h i l d ' s  family r e l a t ionsh ips  and t o  
apply i ts  own law t o  the f a c t s  of  
t he  case; 

t he  t e s t  would be simple and 
r e l a t i v e l y  easy  t o  apply and would 
o f f e r  no premium t o  a person who 
d i s tu rbs  the e x i s t i n g  arrangements 
€or custody; 

t h e  t e s t  would p o i n t  t o  a forum 
which more o f t e n  than not would 
be most convenient t o  the p a r t i e s ;  
which can normally enforce t h e  
orders  which i t  makes; and whose 
claim t o  e x e r c i s e  j u r i s d i c t i o n  i s  
l i k e l y  t o  be recognised abroad; 

t h e  t e s t ,  i f  adopted gene ra l ly  
throughout t h e  United Kingdom, 
would tend t o  prevent  c o n f l i c t s  
of j u r i s d i c t i o n .  

Provis ional  proposals 

3 . 7 8  To sum up, we p r o v i s i o n a l l y  propose t h a t  the 
following r u l e s  should apply i n  United Kingdom cases:- 116  

116 See para .  3 . 2 ,  above 
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(1) The general  r u l e  shou ld  be t h a t  a 
court’’’ i n  a United Kingdom country 
should have j u r i s d i c t i o n  t o  e n t e r t a i n  
wardship o r  independent custody 
proceedings i f ,  and only i f ,  t he  c h i l d  
i n  ques t ion  is  h a b i t u a l l y  r e s iden t  i n  
t h a t  country a t  t h e  d a t e  of t he  
commencement of t h e  proceedings. 

(2) Unless it is  e s t a b l i s h e d  t h a t  t h e  
h a b i t u a l  res idence of t h e  ch i ld  is  
i n  some o the r  country,  i t  should be 
presumed t h a t  h i s  h a b i t u a l  res idence 
is  i n  t h e  country where he has 
r e s i d e d  cumulatively f o r  the l o n g e s t  
p e r i o d  i n  the y e a r  immediately 
preceding t h e  commencement of t he  
proceedings.  

( 3 )  In cases  where t h e  c h i l d ’ s  res idence 
has  been changed wi thou t  lawful a u t h o r i t y  
during t h e  year  immediately preceding 
t h e  commencement o f  t h e  proceedings,  
no account should be taken o f  t he  pe r iod  
of  t h a t  changed r e s idence  i n  reckoning 
t h e  per iods of t h e  c h i l d ’ s  res idence 
f o r  t h e  purposes o f  (2) above. 

(D)  JURISDICTION BY CONSENT 

The Hodson Committee 

3 . 7 9  
consider :  - 

The ma jo r i ty  of  the Hodson Committee d i d  n o t  

1 1 7  Our j u r i s d i c t i o n a l  proposals  a r e  intended t o  apply 
t o  a l l  c o u r t s  i n  the  United Kingdom; as t o  r u l e s  
o f  l o c a l  j u r i s d i c t i o n ,  s ee  pa ra .  3 . 2 3  and n.42,  
above. 
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" t h a t  t h e  p a r t i e s  concerned should  b e  a t  
l i b e r t y  t o  confer  j u r i s d i c t i o n  by consent  
on t h e  c o u r t s  of any count ry  i n  which t h e  
c h i l d  is  n o t  a t  t h e  t ime o r d i n a r i l y  
r e s i d e n t  .11118 

The e f f e c t  o f  t h i s  proposa l  i s  problemat ic  because the  
ma jo r i ty  Report  d i d  n o t  make it c l e a r  whether  t h e  e x i s t i n g  
bases of j u r i s d i c t i o n  were t o  b e  abol i shed  and replaced by  
"ordinary res idence"  o r  whether  "ordinary res idence"  was 
merely t o  be  pre-eminent among e x i s t i n g  j u r i s d i c t i o n s .  In 
o t h e r  words, it was no t  c l e a r ,  f o r  example, whether t he  
Engl i sh  High Court could e x e r c i s e  j u r i s d i c t i o n  over a c h i l d  
p h y s i c a l l y  p r e s e n t  i n  England b u t  o r d i n a r i l y  r e s i d e n t  i n  
Scot land  i f  nobody ob jec t ed  o r  whether i t  must 
- motu d e c l i n e  j u r i s d i c t i o n .  

p r o p r i o  

3.80 These d e f e c t s  i n  t h e  Report  were p i n p o i n t e d  by 
M r .  Albery i n  h i s  Note o f  Dissent''' i n  which he  argued 
t h a t  t h e  e x i s t i n g  grounds o f  j u r i s d i c t i o n  s h o u l d  be r e t a i n e d ;  
and t h a t  t h e  c o u r t s  should b e  a b l e  t o  e x e r c i s e  j u r i s d i c t i o n  
on t h e s e  grounds unless  t h e  respondent o b j e c t e d  on the 
f o o t i n g  t h a t  t h e  pre-eminent j u r i s d i c t i o n  l a y  elsewhere i n  
t h e  United Kingdom. Given t h e  wid th  of t h e  e x i s t i n g  
grounds of j u r i s d i c t i o n  i n  England and Nor the rn  I r e l and ,  
t h e  p r a c t i c a l  e f f e c t  of M r .  A lbe ry ' s  p roposa l  would have 
been t o  a l low p a r t i e s  ease  o f  access  t o  t h e  c o u r t s  of t h o s e  
c o u n t r i e s  i f  t h e y  thought it convenient.  No s p e c i a l  r u l e s  
f o r  submission t o  the  j u r i s d i c t i o n  would b e  necessary  g iven  
t h e  width o f  e x i s t i n g  r u l e s .  
however, have g iven  e q u i v a l e n t  ea se  of a c c e s s  t o  the  
S c o t t i s h  c o u r t s  because of t h e  narrowness of t h e  S c o t t i s h  
domicile - b as e d  r u l e s  of j u r i s  d i c t i o n .  

The proposa l  would no t ,  

118 (1959) Cmnd. 842,  pa ra .  5 2 .  

1 1 9  Ibid., p a r a .  ( 1 2 ) .  
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The arguments f o r  and against  j u r i s d i c t i o n  by consent 

3.81 In these  circumstances,  w e  require  t o  examine the 
quest ion of j u r i s d i c t i o n  by consent  ( i n  Scot land,  prorogation 
of j u r i s d i c t i o n )  a f r e s h  and i n  t h e  l i g h t  of  t h e  new 
j u r i s d i c t i o n a l  r u l e s  which we have proposed. Should the 
p a r t i e s  have power t o  confer by consent j u r i s d i c t i o n  upon 
a court  which i s  n o t  i n  the country of the c h i l d ' s  habi tual  
residence ? 

3.82 The main argument i n  favour  of allowing j u r i s d i c t i o n  
by consent i s  t h a t  the p a r t i e s  would be able  t o  proceed 
i n  a forum convenient t o  both of them and t h i s  may save 
t i m e  and expense. For in s t ance ,  i f  both p a r t i e s  are  p re sen t ,  
and wish t o  proceed, i n  England even though t h e  c h i l d  i s  
h a b i t u a l l y  r e s i d e n t  i n  Scotland, it may appear unreasonable 
t o  fo rce  them t o  b r ing  proceedings i n  a S c o t t i s h  court ,  which 
- ex hypothesi i s  a l e s s  convenient forum. F u r t h e r ,  as 
Professor  Ratner has argued: - 

"A forum s e l e c t e d  by one parent  and accepted 
by the  o t h e r  without o b j e c t i o n  provides a venue 
convenient t o  both i n  which a f u l l  adversary 
proceeding is  l i k e l y  t o  occur.  Since such an 
adversary proceeding inc reases  the a v a i l a b i l i t y  
of t h e  evidence and t h e  p r o b a b i l i t i e s  of a 
c o r r e c t  decis ion,  the same values t h a t  underl ie  
the e s t a b l i s h e d  home p r i n c i p l e  support  t h e  
j u r i s d i c t i o n  of such a forum. Consent has  long 
provided a bas i s  f o r  j u r i s d i c t i o n  over  person in  
conventional two-party l i t i g a t i o n ;  i n  custody 
proceedings,  too, an e f f e c t i v e  d i s p o s i t i o n  i s  
l i k e l y  t o  r e s u l t  from t h e  decision of  a court  
whose a u t h o r i t y  i s  recognized by both claimants .1'120 

120 "Child Custody i n  a Federal  System", (1964) 62 Michigan 
Law Review 795, 819-820; i t  i s  t o  be no ted ,  however, 
t h a t  the United S t a t e s  Uniform Child Custody 
J u r i s d i c t i o n  A c t  1968 does n o t  allow j u r i s d i c t i o n  
t o  be e s t a b l i s h e d  merely by submission of  t h e  pa r t i e s .  
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3 . 8 3  On the  o t h e r  hand, t h e r e  a r e  arguments against  
allowing j u r i s d i c t i o n  by consent and these may be s t a t e d  
a s  follows:- 

(a) Soc ie t i e s  , through t h e i r  l e g a l  sys tems , take 

a s p e c i a l  i n t e r e s t  i n  family matters and, t o  
ensure t h a t  t h i s  i n t e r e s t  i s  respected,  do n o t  
normally permit t h e  p a r t i e s  t o  choose f r e e l y  
where such ma t t e r s  w i l l  be decided. While 
t h i s  argument has  s p e c i a l  f o r c e  i n  matters of  
divorce,  it has some weight, t o o ,  i n  custody 
cases .  

(b) The preceding argument may be adopted by 
o t h e r  l e g a l  systems and it is  open t o  
quest ion whether a consent j u r i s d i c t i o n  
would be recognised abroad. 1 2 1  

(c) The range of  persons with a l e g i t i m a t e  
i n t e r e s t  i n  t h e  custody of c h i l d r e n  may 
extend beyond t h e i r  parents  and may include 
the  grandparents o f  a ch i ld ,  ano the r  r e l a t i v e ,  
such as  an aunt ,  who has brought up the c h i l d ,  
and even a l o c a l  au tho r i ty ,  I t  would not 
always be easy t o  ensure t h a t  a l l  
appropriate  consents had been obtained.  

(d) I f  r a t i o n a l  grounds of j u r i s d i c t i o n  are  
e s t ab l i shed ,  t h e  need fo r  j u r i s d i c t i o n  by 
consent i s  l e s s  obvious. 

The need f o r  safeguards 

3.84 I f  a r u l e  permit t ing j u r i s d i c t i o n  by consent were 
t o  be introduced,  i t  would, w e  t h ink ,  r e q u i r e  t o  be 
sub jec t  t o  c e r t a i n  safeguards and q u a l i f i c a t i o n s : -  

1 2 1  Cf. t h e  Hague Convention of 5 October 1961 which 
does n o t  provide f o r  t h e  assumption o f  j u r i s d i c t i o n  
by the  consent of t he  p a r t i e s .  
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We th ink  t h a t  the  consent of the p a r t i e s  before 
t h e  court  should not 'have  the e f f e c t  of  
requi r ing  the  cour t  t o  assume j u r i s d i c t i o n .  
When a court  i s  i n v i t e d  t o  assume j u r i s d i c t i o n  
by consent,  it should always be w i t h i n  i t s  
d i s c r e t i o n  t o  accept o r  decline j u r i s d i c t i o n ,  
and i n  the exerc ise  of  the d i s c r e t i o n  the 
wel fare  of the c h i l d  would c l e a r l y  b e  the 
paramount considerat ion.  

We suggest t h a t  a cour t  should have no power 
t o  assume j u r i s d i c t i o n  by consent, unless the 
consenting persons include: - 
( i )  t h e  person ( i f  any) who f o r  t h e  time 

being has t h e  l e g a l  custody o f  the chi ld;  
and 

( i i )  any person who has the care  and control 
of  the  ch i ld .  

I t  may be thought t h a t  the court  should not 
have power to  assume j u r i s d i c t i o n  by consent 
un less  the  ch i ld  i s  physical ly  p r e s e n t  within 
t h e  a rea  t o  which t h e  j u r i s d i c t i o n  of the 
cour t  extends. 

Other safeguards may occur to those  reading t h i s  paper 
and we would welcome views on t h i s  point.  

J u r i s d i c t i o n  by consent and concurrent  proceedings 

3.85 
be permitted,  it w i l l  also be necessary t o  cons ider  the 
problem of  concurrent proceedings i n  d i f f e r e n t  p a r t s  of the  
United Kingdom. 

If the  assumption of j u r i s d i c t i o n  by consent i s  t o  

Two broad s i t u a t i o n s  may be dis t inguished:  - 

73 



Cases where, when t h e  cour t  i s  i n v i t e d  t o  
assume j u r i s d i c t i o n  by consent ,  t h e r e  a re  
a l r e a d y  pending i n  another  p a r t  o f  the  
United Kingdom proceedings  i n  which a 
c o u r t  has j u r i s d i c t i o n  t o  dea l  w i t h  the  
cus tody  of t h e  ch i ld .  

Cases where t h e  c o u r t  assumes j u r i s d i c t i o n  
by consent a t  a t i m e  when t h e r e  a r e  no 
concurren t  proceedings  i n  any o t h e r  p a r t  
o f  t h e  United Kingdom, bu t ,  a f t e r  t h e  cour t  
has  assumed j u r i s d i c t i o n ,  such concurren t  
proceedings a r e  commenced. 

3.86 We s u g g e s t  t h a t  i n  t h e  f i r s t  c l a s s  o f  cases  
mentioned i n  paragraph  3.85 t h e r e  should be no  power i n  
t h e  cour t  t o  assume j u r i s d i c t i o n  by consent unless it i s  
s a t i s f i e d  t h a t  t h e  o t h e r  c o u r t  can r e l i n q u i s h  j u r i s d i c t i o n  
and has i n  f ac t  done s o .  In t h e  second class o f  cases ,  
p rov i s ion  w i l l  c l e a r l y  be  r e q u i r e d  t o  de te rmine  which o f  
t h e  concurren t  proceedings s h o u l d  go forward. I n  Pa r t  V 
of  t h i s  paper  w e  d i scuss  t h e  k i n d s  o f  p r o v i s i o n  which 
might be made f o r  t h i s  purpose.  

Conclusion: no  p r o v i s i o n a l  p r o p o s a l  but views are i n v i t e d  

3.87 The q u e s t i o n  whether a c o u r t  should have the  
power t o  assume j u r i s d i c t i o n  i n  custody proceedings  by 
t h e  consent o f  t h e  p a r t i e s  is  an important i s s u e  r a i sed  
by our  terms o f  r e fe rence .  We t h i n k  t h a t  t h e r e  a re  
pe r suas ive  arguments bo th  f o r  and aga ins t  the assumption 
of j u r i s d i c t i o n  by t h e  consent  o f  t he  p a r t i e s .  We make 
no proposa l  i n  f avour  of one approach r a t h e r  t h a n  the  
o t h e r ,  b u t  i nv i t e  views. 
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(E) POWER TO ALTER OR SUPERSEDE CUSTODY ORDERS 

The problem examined 

3.88 The p r i n c i p l e s  f o r  e v a l u a t i n g  j u r i s d i c t i o n  t o  make 
a f i r s t  award1'' should ,  we t h i n k ,  apply a l s o  t o  t h e  ru l e s  
under which t h e  c o u r t  o f  a n o t h e r  United Kingdom country 
assumes j u r i s d i c t i o n  t o  e n t e r t a i n  a p p l i c a t i o n s  f o r  a new 
o r d e r  a l t e r i n g  o r  superseding  t h e  o r i g i n a l  o r d e r .  In 
o t h e r  words, t h e  new cour t  which a l t e r s  o r  supersedes  an 
e x i s t i n g  cus tody  o r d e r  shou ld ,  i f  p o s s i b l e ,  b e ,  among 
o t h e r  t h i n g s ,  t h e  forum wi th  which t h e  c h i l d  has t h e  
c l o s e s t  long-term connections and which i s  f a i r  and 
convenient t o  t h e  p a r t i e s .  Apar t  from custody o r d e r s  made 
i n  matrimonial  p roceed ings lZ3  and emergency cus tody  orders  , 124 
t h e  custody o r d e r s  t o  be cons ide red  a r e  those  made by the  
c o u r t  of t h e  c h i l d ' s  h a b i t u a l  r e s idence .  125 

3.89 I t  seems c l e a r  t h a t  t h e  c o u r t  which made t h e  
o r i g i n a l  o r d e r  shou ld  r e t a i n  j u r i s d i c t i o n  t o  v a r y  o r  revoke 
i t s  o rde r  u n t i l  a t  l e a s t  t h e  t ime  ( if  any) when t h e  cour t  
l o s e s  i t s  o r i g i n a l  grounds o f  j u r i s d i c t i o n  as  where,  a f t e r  
t h e  o rde r ,  t h e  c h i l d ' s  h a b i t u a l  r e s idence  is  changed t o  
ano the r  count ry .  I n  t h e  c o n t e x t  of  i t s  "o rd ina ry  residence" 
p roposa l s ,  however, t h e  Hodson Report  recommended t h a t : -  

'When proceedings have been  i n s t i t u t e d  i n  one cour t  
and a change of r e s i d e n c e  supervenes a f t e r  an 
o r d e r  had  been made ... t h e  cour t  of t h e  new 
o rd ina ry  r e s idence  shou ld  then  be t h e  c o u r t  of 
pre-eminent j u r i s d i c t i o n ;  b u t  t h a t  once ordinary 
r e s idence  has  been e s t a b l i s h e d  i n  j u d i c i a l  
p roceedings  t h e  cour t  o f  t h a t  country shou ld  
remain s e i z e d  o f  t h e  matter unless  s a t i s f i e d ,  

1 2 2  See para .  3.36, above. 

123 See pa ra .  3.34, above. 

1 2 4  See pa ra .  3.95, below. 

125 See para .  3.78, above. 
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upon app l i ca t ion  made f o r  t h a t  purpose,  t h a t  
t he  o rd ina r  res idence of  the c h i l d  has  
changed. 1112g 

I f ,  as  appears t o  be the case ,  t h i s  passage m e a n s  
(subs ti t u t i n g  "habi tual  res idence" f o r  "ordinary residence") 
t h a t  the cour t  o f  the h a b i t u a l  residence should r e t a in  
j u r i s d i c t i o n  u n t i l  it has i t s e l f  decided t h a t  it no longer 
possesses i t ,  t h e  proposal seems l i k e l y  t o  occasion 
unnecessary expense, inconvenience and even unfairness  by 
fo rc ing  t h e  p a r t i e s  t o  go t o  a cour t  which w i l l  probably 
be unduly remote from the  r e l e v a n t  evidence. 

3.90 We t h i n k  it p re fe rab le  t h a t  the custody order of 
t he  o r i g i n a l  c o u r t  should cont inue i n  fo rce  and be l i a b l e  
t o  be va r i ed  o r  revoked by t h a t  court  u n t i l  i t  i s  superseded 
by an order  made by the cour t  of t he  c h i l d ' s  new habi tual  
res idence o r  by an order  made by the  court  o f  t h e  
matrimonial proceedings.  1 2  7 

Provis ional  proposal  

3 . 9 1  Our p rov i s iona l  proposal  on t h i s  p o i n t  may be 
summed up as  follows:- 

A United Kingdom cour t  which has made a custody 
order  i n  wardship o r  custody proceedings on the 
b a s i s  o f  t h e  c h i l d ' s  h a b i t u a l  res idence should 
r e t a i n  j u r i s d i c t i o n  t o  vary o r  revoke t h e  order 
o r  t o  make a f r e sh  o r d e r  unless and u n t i l  a court 
i n  another  United Kingdom country makes a custody 
order :  - 
(a) i n  matrimonial proceedings between the 

c h i l d ' s  pa ren t s ;  o r  

1 2 6  (1959) Cmnd. 842 ,  para.  50. 

1 2 7  See para.  3 . 3 4 ,  above. 
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(b) i n  wardship o r  cus tody  proceedings on 
t h e  b a s i s  o f  t h e  c h i l d ' s  h a b i t u a l  
r e s i d e n c e  i n  t h a t  coun t ry .  

The o r d e r  of t h e  o r i g i n a l  c o u r t  should  t h e n  be 
t r e a t e d  a s  superseded by  t h e  new o rde r .  1 2  8 

(F )  JURISDICTION I N  EMERGENCY CASES 

The problem cons ide red  

3.92 We have a l r eady  sugges t ed  t h a t  p h y s i c a l  p resence  of 
t h e  c h i l d  shou ld  be  r e t a i n e d  as a s u b s i d i a r y  ground o f  
j u r i s d i c t i o n  i n  cus tody  proceedings  t o  enable t h e  cour t  
t o  dea l  w i th  c a s e s  of emergency. In  t h i s  l i m i t e d  sense 
t h e  phys ica l  p re sence  of t h e  c h i l d  was accepted  as an 
appropr i a t e  j u r i s d i c t i o n a l  ground by a ma jo r i ty  o f  the 
Hodson Committee, who proposed t h a t  " in  cases  o f  urgency 
t h e  cour t  of t h e  count ry  where t h e  c h i l d  i s  p h y s i c a l l y  
p r e s e n t  should  have j u r i s d i c t i o n  t o  make an o r d e r ,  which 
would be s u b j e c t  t o  t h e  c o n t r o l  o f  and v a r i a t i o n  by  t h e  
c o u r t  o f  o rd ina ry  r e s idence  [ i . e .  , t h e  pre-eminent 
j u r i s  d i c t i o n ]  130 S i m i l a r l y  t h e  Hague Convention of 5 
October 1961 g i v e s  j u r i s d i c t i o n  t o  t h e  cour t  o f  t h e  country 
where t h e  c h i l d  i s  p h y s i c a l l y  p r e s e n t  only i n  cases of 
urgency, and goes on t o  provide  t ha t  the  measures taken by 
t h a t  cour t  i n  such  c i rcumstances  shou ld  cease t o  have e f f e c t  

131  when t h e  a u t h o r i t i e s  o therwise  competent have in te rvened .  

128 If a r u l e  p e r m i t t i n g  j u r i s d i c t i o n  by consen t  of the  
p a r t i e s  were t o  be  in t roduced  ( see  paras .  3.79 - 3.87, 
above), t h e  custody o r d e r  of t h e  o r i g i n a l  c o u r t  would 
a l s o  be  superseded  when t h e  c o u r t  assuming j u r i s d i c t i o n  
by consent makes a custody o r d e r .  

129 See pa ra .  3.59, above. 

130 (1959) Cmnd. 842, para .  6 0 ( i v ) .  

131  A r t i c l e  9.  
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The United S t a t e s  Uniform Ch i ld  Custody J u r i s d i c t i o n  Act 
1968  concedes j u r i s d i c t i o n  on t h e  b a s i s  of t h e  ch i ld ‘ s  
physical  presence only where “ ( i )  t he  c h i l d  has  been 
abandoned o r  ( i i )  it is  necessa ry  i n  an emergency t o  
p r o t e c t  t h e  c h i l d  because he has  been s u b j e c t e d  t o  o r  
threatened wi th  mistreatment o r  abuse o r  is otherwise 
neg lec t ed . .  .‘‘132 

3.93 We have considered whether we should follow the 
American A c t  i n  attempting t o  s p e c i f y  wi th in  f a i r l y  narrow 
l i m i t s  t he  circumstances which would j u s t i f y  t h e  exercise  
o f  t h i s  emergency j u r i s d i c t i o n .  Such an approach would have 
t h e  meri t  of introducing some c e r t a i n t y  i n  t h i s  area and 
would a l s o  provide a safeguard aga ins t  t he  concept of 
emergency being i n t e r p r e t e d  t o o  widely. Our provis ional  
view, however, i s  t h a t ,  s i n c e  it i s  impossible t o  p red ic t  
and t h e r e f o r e  t o  p re sc r ibe  by s t a t u t e  a l l  t h e  circumstances 
i n  which t h e  i n t e r v e n t i o n  o f  t h e  court  may b e  necessary 
o r  d e s i r a b l e ,  i t  would be b e t t e r  no t  t o  f e t t e r  t he  cour t ’ s  
j u r i s d i c t i o n  on t h i s  point .  We the re fo re  do n o t  propose t o  
def ine the  c o u r t ’ s  emergency j u r i s d i c t i o n  more p rec i se ly  
than t o  say t h a t  t h e  court  o f  t h e  place where t h e  chi ld  i s  
phys ica l ly  p r e s e n t  should have j u r i s d i c t i o n  t o  make orders 
where the  immediate i n t e r v e n t i o n  of t h a t  c o u r t  i s  necessary 
f o r  the p r o t e c t i o n  of t he  c h i l d .  

3.94 F i n a l l y ,  we would emphasise t h a t  t h e s e  emergency 
orders  would be in t e r im  only and would be l f a b l e  t o  be 
superseded a t  any time by o r d e r s  made by t h e  cour t  of the 
c h i l d ’ s  h a b i t u a l  res idence o r  t h e  court  of t h e  matrimonial 
proceedings.  133 

132 Sect ion 3(a) (3).  

133 Cf. t h e  Hague Convention of 5 October 1961, Ar t i c l e  9. 
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Provis ional  proposals 

3.95 We would summarise our proposals on emergency orders 
as follows:- 

(1) Where a ch i ld  i s  phys ica l ly  present  i n  a 
United Kingdom country a t  the da te  o f  the 
commencement of  t h e  proceedings, t h e  courts 
o f  t h a t  country should have j u r i s d i c t i o n  t o  

e n t e r t a i n  wardship o r  custody proceedings i f ,  
and only i f ,  the  immediate in te rvent ion  of 
t h e  court  i s  necessary f o r  the p r o t e c t i o n  
of t h e  ch i ld .  

( 2 )  Such an emergency o r d e r  should be l i a b l e  t o  
be superseded a t  any time by the  c o u r t  of 
t h e  place where t h e  c h i l d  is h a b i t u a l l y  
r e s i d e n t  or  by a c o u r t  i n  which matrimonial 
proceedings a re  cont inuing.  134 

(G) PROCEEDINGS WHERE THE COURT HAS POWER TO 
MAKE CUSTODY AND OTHER ORDERS 

Introductory 

3.96 J u r i s d i c t i o n  t o  e n t e r t a i n  proceedings f o r  maintenance, 
aliment o r  f i n a n c i a l  provision f o r  children f a l l  outside 
our terms of reference.  13’ Nevertheless they present  problems 
which cannot be ignored. I t  i s  obviously d e s i r a b l e  tha t  
t h e  question as t o  l i a b i l i t y  of a parent  t o  support  h i s  o r  
h e r  chi ldren should be determined a t  the same t ime as the 
question of  t h e i r  custody. For t h i s  reason, c o u r t s  i n  the 
United Kingdom a r e  e n t i t l e d ,  and i n  some cases bound, t o  
dea l  with custody and maintenance a t  the sane t ime in  the 
same proceedings. 

134 I f  a r u l e  permit t ing j u r i s d i c t i o n  by consent of the 
p a r t i e s  were t o  be introduced (see paras.  3.79 - 3.87, 
above), t h e  emergency order  would a l so  be superseded 
when t h e  cour t  assuming j u r i s d i c t i o n  by consent makes 
a custody order .  

135 See para.  1.1, above. 
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3.97 We have p rov i s iona l ly  proposed t h a t  j u r i s d i c t i o n  
in  proceedings f o r  divorce,  n u l l i t y  and sepa ra t ion  should 
ca r ry  with i t  a pre-eminent j u r i s d i c t i o n  t o  make a n c i l l a r y  
custody o rde r s .  136 In a l l  t h r e e  United Kingdom systems of 
law, j u r i s d i c t i o n  i n  those proceedings a l s o  c a r r i e s  with i t  
j u r i s d i c t i o n  t o  determine anci 1 l a r y  a p p l i c a t i o n s  f o r  
maintenance, aliment or  f i n a n c i a l  provision. 

Combined proceedings f o r  custody and maintenance, aliment 
o r  f i n a n c i a l  provis ion 

(a) England 

3.98 There a r e ,  however, o t h e r  types of proceedings 
with which custody proceedings may be combined. 
combined proceedings f o r  custody and maintenance o r  
f i n a n c i a l  p rov i s ion  may b e b r o u g h t i n  the fol lowing instances:-  

(a) The High Court may order  e i t h e r  parent  of 

In England 

a ward t o  make payments f o r  h i s  maintenance 
t o  t h e  other  p a r e n t  o r  t o  any o t h e r  person 
t o  whom the cour t  has  given c a r e  and control.  137 

(b) Under the  Guardianship of Minors Acts 1 9 7 1  
and 1973 t h e  High Court ,  a county court  
o r  a mag i s t r a t e s ’  cour t  may on t h e  appl icat ion 
of  e i t h e r  pa ren t  of  a ch i ld  make such order 
a s  it thinks f i t  f o r  t he  custody of  o r  access 
t o  a child.138 If t h e  court139 g i v e s  custody 

136 See para .  3.34, above. 

137 Family Law Reform Act 1969, s .  6(2). 

138 1 9 7 1  A c t ,  s. 9 ( l ) ( a s  amended). The powers of the 
mag i s t r a t e s  a r e  sub jec t  t o  c e r t a i n  r e s t r i c t i o n s :  s e e  
1 9 7 1  A c t ,  s .15(2).  

according t o  the type of cour t :  s ee  pa ra .  3.61, above. 
139 The j u r i s d i c t i o n a l  grounds a r e  various and d i f f e r  
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of a leg i t imate  c h i l d  t o  e i t h e r  p a r e n t  
or  a t h i r d  par ty ,  it may order t h e  parent  
excluded from custody t o  pay maintenance 
f o r  t h e  chi ld .  140 

(c) Under sec t ion  2 7  of t h e  Matrimonial Causes 
Act 1973 a wife (and i n  some circumstances 
a husband) may apply t o  the  High Court 
o r  a divorce County cour t  f o r  f i n a n c i a l  
provis ion i f  the  o t h e r  spouse has w i l f u l l y  
neglected t o  provide reasonable maintenance 
f o r  h e r  and f o r  any c h i l d  of t h e  fami ly  
under 1 8  f o r  whose maintenance it i s  
reasonable t o  expect t h e  respondent t o  
provide. Provided t h e  court  makes an 
order  f o r  f i n a n c i a l  provis ion i n  such 
proceedings,  it may a l s o  make an o r d e r  for  
custody . 1 4 1  

1 4 2  (d) Under P a r t  I1  of t h e  Children Act 1975, 
t h e  High Court, a county court o r  a magistrates '  

140 

1 4 1  

1 4 2  

1 9 7 1  Act, s. 9(2) (as amended). 

Matrimonial Causes Act 1973, s .  42(2); i n  t h e s e  
proceedings, t h e  court has j u r i s d i c t i o n  i f  t h e  
appl icant  o r  t h e  respondent is  domiciled i n  
England on the  da te  of t h e  appl ica t ion ,  o r  t h e  
appl icant  has been h a b i t u a l l y  res ident  i n  
England throughout the per iod  of one year  
ending with t h a t  date ,  o r  t h e  respondent is 
res ident  i n  England on t h a t  da te :  Matrimonial 
Causes Act 1973, s.27(2) a s  amended by t h e  
Domicile and Matrimonial Proceedings Act 
1973, s. 6(1) .  

This Act received the Royal Assent on 1 2  November 
1975.  P a r t  I1 of the  Act w i l l  come i n t o  f o r c e  
on such da te  as  the  Secretary of S ta te  may by 
order  appoint.  
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court143 may, while a cus tod iansh ip  order 
is  i n % r c e ,  o r d e r  t h e  c h i l d ' s  mother o r  f a t h e r  
( o r  both) t o  make t o  the  c u s t o d i a n  such 
p e r i o d i c a l  payments towards t h e  maintenance 
of t h e  c h i l d  as it th inks  r easonab le .  

( e )  Sec t ion  2(1) o f  t h e  Matrimonial  Proceedings 

1 4 4  

(Magis t ra tes  Cour ts )  Act 1960 empowers a 
m a g i s t r a t e s '  c o u r t  t o  make o r d e r s  f o r  t he  
s e p a r a t i o n  and maintenance o f  t h e  p a r t i e s  t o  
a marriage as w e l l  as  orders  f o r  custody and 
maintenance o f ,  and access t o ,  any ch i ld  o f  
t h e  family under  t h e  age of 16 .  A n  o rder  
f o r  maintenance f o r  a c h i l d  unde r  16 can 
only  be  made i n  f avour  of a p e r s o n  t o  whom 
custody has been g iven  by t h e  o r d e r .  1 4 5  

143 

144 

145 

The 1975 A c t , s .  46(3) ,  e x p r e s s l y  p r o v i d e s  t h a t  a 
m a g i s t r a t e s '  cou r t  s h a l l  n o t  make an o r d e r  under t h e  
A c t  r e q u i r i n g  a person  t o  make payments towards t h e  
maintenance of a c h i l d  u n l e s s  the  pe r son  has been 
se rved  w i t h  the  summons. 

S e c t i o n  34(1) (b) ; t h e  j u r i s d i c t i o n  o f  t h e  High Court  is  
based  on t h e  c h i l d ' s  p re sence  i n  England: s .  lOO(2) ( a ) ;  
t h e  j u r i s d i c t i o n  o f  t h e  coun ty  cour t  or magis t r a t e s  ' 
c o u r t  i s  based on t h e  p re sence  of  t h e  c h i l d  wi th in  
t h e  d i s t r i c t  o r  a r e a  o f  t h e  cour t :  s .  100(2)(b) and ( d ) .  

1960 A c t ,  s .  2(1) (h ) .  A m a g i s t r a t e s '  c o u r t  may make an  
o r d e r  under  t h e  1960 A c t  i f  i t  has j u r i s d i c t i o n  i n  t h e  
p l ace  where e i t h e r  spouse  o r d i n a r i l y  r e s i d e s  o r  where 
t h e  cause  o f  complaint whol ly  o r  p a r t l y  a rose :  s .  l ( 2 ) .  
The normal b a s i s  of j u r i s d i c t i o n  i s  the  defendant ' s  
o rd ina ry  res idence  i n  England Fors  t h  v Fors  t h  [1948] 
P. 125 (C.A.); Macrae v. Macrae-TI-$.;ST P: 3 h A . ) ;  
Hamilton v. Ham'ilton [ 1 9 4 m .  61; C o l l i s t e r  v. 
C o l l i s t e r  [l-.L.R. 54. But t h e  mere presence 
of t h e  defendant  w i t h i n  the j u r i s d i c t i o n  when the  
summons i s  i s s u e d  might s u f f i c e :  Fors  t h  v. Forsyth,  
above, a t . p .  136. The c o u r t  can h e r c i s e  
j u r i s d i c t i o n  over a de fendan t  r e s i d i n g  i n  Scotland o r  
Northern I r e l a n d  i f  t h e  complainant r e s i d e s  i n  England 
and t h e  p a r t i e s  l a s t  o r d i n a r i l y  r e s i d e d  as man and w i f e  
i n  England: 1960 A c t ,  s .  1 ( 3 ) ( a ) .  
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( f )  Under s e c t i o n  5(4) o f  t h e  A f f i l i a t i o n  
Proceedings Act 1957, a m a g i s t r a t e s '  cou r t  
may make an o r d e r  f o r  t h e  custody o f  an 
i l l e g i t i m a t e  ch i ld .  under  t h e  age o f  18 i f  
an a f f i l i a t i o n  o r d e r  i s  i n  f o r c e  p rov id ing  
f o r  payments t o  the mother and s h e  d i e s  
o r  becomes of unsound mind o r  i s  i n  p r i son .  146 

(b) Scot land  

3.99 In Sco t l and ,  custody proceedings  may b e  combined 
wi th :  - 

(a) a c t i o n s  between spouses  f o r  adherence  and 
a l imen t  r a i s e d  i n  t he  s h e r i f f  c o ~ ~ r t ~ ~ ~  (but 
n o t  i f  t h e  a c t i o n  i s  r a i s e d  i n  t i e  Court of 
Sess ion )  ; 148 

(b) a p p l i c a t i o n s  by a spouse  i n  t h e  Cour t  of 
S e s s i o n  o r  s h e r i f f  c o u r t  on t h e  o t h e r  
spouse ' s  f a i l u r e  t o  obey a decree  o f  
adherence and a l i m e n t ;  1 4 9  

146 The c o u r t  h a s  j u r i s d i c t i o n  t o  make an a f f i l i a t i o n  
o r d e r  i f  b o t h  t h e  mother and t h e  defendant r e s i d e  in  
England: 1957 A c t ,  s .  3 (1 ) ;  Berkley v. Thorn son (1884) 
10 App.Cas. 45 ( H . L . ) ;  o r  where t h e  m o t k d e s  
i n  Sco t l and  o r  Northern I r e l a n d  and t h e  defendant  
r e s i d e s  i n  England: Maintenance Orders A c t  1950, s .3 (2 ] ;  
o r  where t h e  mother r e s i d e s  i n  England and t h e  defendant 
r e s i d e s  i n  Sco t l and  o r  Nor thern  I r e l and  and t h e  a c t  
of i n t e r c o u r s e  took p l ace  i n  England: 1950 A c t ,  s.3(1).  

147 S h e r i f f  Cour ts  (Scotland) A c t  1907, s. S ( 2 ) ;  O'Brien v. 
O'Brien (1957) 73 Sh.Ct.Rep. 129. 

1 4 8  Ramsay v.  Ramsay 1945 S.L.T.  30. 

149 Matrimonial  Proceedings (Ch i ld ren )  Act 1958, s. 9 (2 ) .  
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ac t ions  of a f f i l i a t i o n  and a l imen t  ( inva r i ab ly  
by the  mother a g a i n s t  the f a t h e r )  o r  any 
ac t ion  by a t h i r d  par ty  f o r  a l iment  f o r  an 
i l l e g i t i m a t e  c h i l d  i n  the Court of Session o r  
s h e r i f f  cou r t s  , 
act ions f o r  a l iment  i n  the s h e r i f f  court a t  
common law;151 and 

act ions f o r  a l iment  i n  the s h e r i f f  court in  
which the order-making power is  regulated by 
s t a t u t e .  

In addi t ion t h e  Court o f  Session has power a t  
common law t o  award aliment i n  custody p e t i t i o n s .  

.150 

152  

3.100 
j u r i s d i c t i o n a l  c r i t e r i a ,  i nc lud ing  the domici le  of a 
spouse-parent ,153 the p u r s u e r ' s  residence w i t h  ce r t a in  
 qualification^'^^ and c r i t e r i a  appropriate  t o  personal 
act ions f o r  money, such as  t h e  defender 's  res idence,  p l a c e  

These var ious types of proceedings a t t r a c t  d i f f e r e n t  

150 

1 5 1  

152  

153 

154  

I l l e g i t i m a t e  Children (Scotland) A c t  1930, s .2(1).  

q, where a r e l a t i v e ,  such as a grandparent,  who is  
h a  l e  a t  common law t o  aliment a c h i l d ,  i s  the de fende r  
i n  a custody act ion.  

Guardianship of I n f a n t s  A c t  1925 ,  s. 3(2)  (under which, 
when the  court  makes an o rde r  giving custody t o  one 
pa ren t ,  then i t  may o r d e r  t h e  other  p a r e n t  t o  pay 
maintenance); ibid. , s.  5(4) (where t h e  court  appoints  
a s o l e  testamentary t u t o r ,  it may o rde r  a parent t o  
pay t h e  t u t o r  a p e r i o d i c a l  sum f o r  t h e  c h i l d ' s  
maintenance) ; Children and Young Persons (Scotland) 
Act 1932, s .  73(1) (under which, on app l i ca t ion  t o  
resolve disputes  between j o i n t  t u t o r s  appointed under 
the 1 9 2 5  Act, s .  6 ,  t h e  cour t  may make custody orders  
and o r d e r  a parent t o  pay maintenance t o  the cus tod ie r )  

In  a c t i o n s  of adherence and aliment i n  t h e  she r i f f  
court :  Clive and Wilson, Husband and Wife (1974), 
pp. 222-223. 

I n  a c t i o n s  f o r  custody and aliment: Maintenance Orders 
Act 1950, s . 7 .  
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of  bus iness ,  a r r e s tmen t  t o  found j u r i s d i c t i o n ,  ownership 
of h e r i t a g e  , reconvent ion  and p ro roga t ion .  Fu r the r ,  
where t h e  j u d i c i a l  order-making powers t o  award cus tody  and 
a l imen t  a r e  r e g u l a t e d  by t h e  common l a w  of  S c o t l a n d ,  t he  
two ques t ions  o f  custody and a l i m e n t  a r e  probably  severable  
f o r  j u r i s d i c t i o n a l  purposes.  Thus , j u r i s d i c t i o n  ove r  
cus tody  on t h e  b a s i s ,  say ,  of the  c h i l d ' s  domic i l e  would 
n o t  n e c e s s a r i l y  imply j u r i s d i c t i o n  t o  award a l i m e n t  aga ins t  
an absent  defender .  Conversely,  w a n t  o f  j u r i s d i c t i o n  
t o  d e a l  w i th  cus tody  would n o t  p r e c l u d e  j u r i s d i c t i o n  t o  
award a l iment  a g a i n s t  a defender  r e s i d e n t  i n  Sco t l and .  
J u r i s d i c t i o n  t o  e n t e r t a i n  a c t i o n s  o f  aliment o f  l e g i t i m a t e  
c h i l d r e n  a t  common l a w  depends on t h e  p r i n c i p l e s  app l i cab le  
t o  o rd ina ry  p e r s o n a l  a c t i o n s  f o r  money. T h e  same i s  
t r u e  o f  a c t i o n s  f o r  a f f i l i a t i o n  and aliment.  

(c )  Northern I r e l a n d  

3.101 In  Northern I r e l a n d ,  o r d e r s  f o r  custody and  
maintenance may b e  combined under :  - 

(a) S e c t i o n  2 2 ( 2 )  of the Matrimonial Causes Act 
(Northern I r e l and)  1939 , which p r o v i d e s  t h a t  
i n  proceedings f o r  r e s t i t u t i o n  of con juga l  
r i g h t s ,  t h e  High Cour t  may, e i t h e r  b e f o r e  o r  
(where t h e  respondent has  f a i l e d  t o  comply 

155 Hamilton v. Hamilton (1877) 4R. 688, 691; Pea rce  v. 
- ( 1 8 9 8 ) 5 T .  338; Thomson v. T h o m ( 1 8 3 8 )  
11 S. 165; Macdonald v. M a c d . S ( l 8 4 6 7 8 D . O ;  
S h e r i f f  Cour ts  (Scotland) A c t  1967, s .  6 ,  p a r a s .  ( a ) ,  
( b ) ,  ( c ) ,  ( d ) ,  (h) and ( j ) .  F r a s e r  v. Cam b e l l  1 9 2 7  
S.C. 589; Robertson v. M c M ~ l ~ ~ 9 4 3 ) ~ C t .  Rep. 
1 2 ;  S i l v e r  v. Walker 1938 S.C. 595. 

(1870) 8M. 400. 
156 Cf. t h e  r eason ing  i n  F r a s e r  v. F rase r  and H i b b e r t  

157 See n.155, above. 
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w i t h  the  terms) a f te r  f i n a l  dec ree ,  make 
f i n a l  p rov i s ion  f o r ,  i n t e r  a l i a ,  the 
custody and maintenance of t h e  chi ldren 
of t he  family.  158 

(b) The Summary J u r i s d i c t i o n  (Separat ion and 
Maintenance) A c t  (Northern I r e l a n d )  1945 ,  
which enables a mag i s t r a t e s '  court159 on 
f ind ing  a complaint of a matrimonial  offence 
proved, t o  make an order  p rov id ing ,  i n t e r  
a l i a ,  f o r  both t h e  custody and maintenance 
of t h e  c h i l d r e n  o f  t h e  marriage.  160 

J u r i s d i c t i o n  i n  combined proceedings f o r  custody and 
maintenance 

3.102 
j u r i s d i c t i o n  i n  independent custody or wardship proceedings 
should be t h e  h a b i t u a l  r e s idence  of t he  c h i l d ;  i n  
addi ton,  t h e  cour t  of t h e  c h i l d ' s  physical  presence shou ld  

We have proposed161 t h a t  t he  p r i n c i p a l  basis  of 

1 5  8 

159 

160 

161 

The High Court has j u r i s d i c t i o n  t o  e n t e r t a i n  a s u i t  
f o r  t h e  r e s t i t u t i o n  o f  conjugal  r i g h t s  i f  the p a r t i e s  
a re  domiciled o r  r e s i d e n t  i n  Northern I r e l a n d  a t  t h e  
commencement of t h e  proceedings,  or i f  they had a 
matrimonial  home i n  Northern I r e l and  a t  t h e  time when 
cohab i t a t ion  ceased: see Dicey and Mor r i s ,  The C o n f l i c t  
of Laws (8 th  ea.)  pp. 333-334; Mason v.  Mason 119441 
N . I .  134, 145-146 ;  Wells v. W e l m 9 6 0 1 N . I .  1 2 2 .  

Save where hear ing an appeal  from a m a g i s t r a t e s '  c o u r t  
i n  proceedings under t h e  1945 Act t h e r e  a r e  no 
proceedings i n  which a county court  can make an o r d e r  
f o r  bo th  custody and maintenance. 

Sec t ion  3(1) (b).  The c o u r t  may award maintenance f o r  
a c h i l d  of t he  marriage who i s  committed t o  the custody 
of t h e  wi fe :  s .  3(1) ( a ) .  The j u r i s d i c t i o n  of a 
m a g i s t r a t e s '  court  i n  Northern I r e l a n d  t o  make a 
custody o rde r  i s  p a r t l y  t e r r i t o r i a l  and p a r t l y  
r e s i d e n t i a l :  s. l(1). 

See para .  3.78 , above. 
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have j u r i s d i c t i o n  t o  make i n t e r i m  cus tody  and wardship  
o rde r s  i n  c i rcumstances  of emergency. We t h i n k  t h a t  
t h e s e  proposa ls  shou ld  a l s o  apply  t o  custody proceedings  
which a r e  combined wi th  proceedings f o r  maintenance , 
f i n a n c i a l  p r o v i s i o n  o r  a l iment .  In o t h e r  words, t h e  cour t  
shou ld  only  have j u r i s d i c t i o n  t o  make custody o r d e r s  i n  
combined proceedings  i f  the  above j u r i s d i c t i o n a l  c r i t e r i a  
a r e  s a t i s f i e d .  

3.103 I t  w i l l  have been observed  t h a t  i n  some cases the  
award o f  maintenance i s  a n c i l l a r y  t o  an o rde r  f o r  custody. 
For i n s t a n c e ,  i n  England under t h e  Guardianship o f  Minors 
A c t s  1971 and 1973 t h e  cour t  can award maintenance f o r  a 

16  3 c h i l d  only i f  it has  made an o r d e r  as t o  i t s  cus tody .  
In such  cases  t h e  implementation o f  ou r  proposa ls  would 
n e c e s s a r i l y  e n t a i l  a change i n  t h e  e x i s t i n g  j u r i s d i c t i o n a l  
grounds t o  make maintenance o r d e r s .  

3.104 On t h e  o t h e r  hand, t h e r e  a r e  cases where p rov i s ion  
f o r  custody can on ly  be  made i f  t h e  cour t  has made an 
o r d e r  f o r  maintenance o r  f i n a n c i a l  p rovis ion .  For  example, 
i n  England i n  proceedings  f o r  w i l f u l  neg lec t  t o  ma in ta in  
under s e c t i o n  2 7  o f  t h e  Matrimonial  Causes Act 1973 the 
c o u r t  can make a cus tody  o rde r  o n l y  i f  it has made an order 
f o r  f i n a n c i a l  p r o v i s i o n .  164 
a r e  n o t  in tended  t o ,  and would n o t ,  a f f e c t  t h e  p r e s e n t  
j u r i s d i c t i o n a l  p o s i t i o n  i n s o f a r  as o rde r s  f o r  maintenance 
o r  f i n a n c i a l  p r o v i s i o n  a re  concerned ,  bu t  t h e  c o u r t  would 
only  be  ab le  t o  make a custody o r d e r  i n  such proceedings  
i f  t h e  proposed j u r i s d i c t i o n a l  c r i t e r i a  a re  s a t i s f i e d .  

Our j u r i s d i c t i o n a l  proposa ls  

162 See para .  3.95, above. 

163 See para .  3 .98 (b ) ,  above. 

164 See para .  3 .98 (c ) ,  above. 
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Provis ional  proposal 

3.105 
and maintenance, aliment o r  f i n a n c i a l  p rov i s ion  a court  
i n  t he  United Kingdom should be able t o  make a custody 
order only i f  t he ,  ch i ld  i s  h a b i t u a l l y  r e s i d e n t  within i ts  
j u r i s d i c t i o n ;  i n  add i t ion ,  i n  such proceedings the cour t  
should have j u r i s d i c t i o n  t o  make an i n t e r i m  custody o rde r  
on the b a s i s  of t he  c h i l d ' s  physical  presence within i t s  
j u r i s d i c t i o n  i f  , and only i f  , t he  immediate in t e rven t ion  o f  
the court  is  necessary f o r  t h e  protect ion o f  the child.  

We propose t h a t  i n  combined proceedings f o r  custody 

Custody o rde r s  i n  adoption proceedings: no proposals made 

3.106 The law r e l a t i n g  t o  t h e  adoption o f  chi ldren,  a s  
amended by t h e  Children A c t  1975, contains a number o f  
provis ions under which t h e  cour t  may make o rde r s  
disposing of o r  a f f e c t i n g  t h e  custody of a ch i ld .  Thus, 
under s e c t i o n  1 9  of the A c t  o f  1975  the c o u r t  may, on an 
app l i ca t ion  f o r  an adoption o rde r ,  make an in t e r im  
order v e s t i n g  t h e  custody of  t h e  ch i ld  i n  t h e  applicants 
f o r  a per iod no t  exceeding two years.  Again, sections 
37 and 53 of  the Act of 1975 provide t h a t  where, on an 
app l i ca t ion  f o r  an adoption o rde r  i n  r e s p e c t  of a ch i ld ,  
the court  i s  of  opinion t h a t  it would he more appropriate 
to make a custody order i n  favour  of the app l i can t ,  the 
court  may d i r e c t  the a p p l i c a t i o n  t o  be t r e a t e d  as i f  it 
were an app l i ca t ion  f o r  an o rde r  f o r  the custody of the 
c h i l d  under the  A c t .  165 

3.107 In t h e  case of adopt ion orders,  t h e  residence 
of the c h i l d  i n  England and Scotland, a s  t h e  case may b e ,  
i s  s u f f i c i e n t  t o  found j u r i s d i c t i o n  provided t h a t  the 
appl icant  i s  domiciled i n  any p a r t  of Great Br i t a in .  166 

165 There a re  o the r  p rov i s ions  i n  the Act of 1 9 7 5  which 
may a f f e c t  the custody of chi ldren:  see s .  25. 

1 6 6  Adoption A c t  1958, s .  1. 
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I t  i s  c l e a r  t h a t  the  b a s i s  of j u r i s d i c t i o n  t o  make custody 
orders  i n  adoption proceedings requi res  reconsiderat ion,  
bu t  we do not  th ink  t h a t  such a reconsiderat ion could be 
p r o f i t a b l y  undertaken without a general  examination of the 
b a s i s  of j u r i s d i c t i o n  t o  make adoption orders. Such an 
examination is  i n  our view needed, and we hope t h a t  i t  
w i l l  be undertaken; but  it i s  o u t s i d e  the scope of t h i s  
paper. The paper therefore  contains  no proposals a s  t o  
t h e  powers of t h e  courts  t o  make custody orders i n  
adoption proceedings. 
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PART IV:  RECOGNITION AND ENFORCEMENT OF UNITED KINGDOM 
CUSTODY AND WARDSHIP ORDERS 

(A) THE GENERAL SCHEME OF ENFORCEMENT 

The p r e s e n t  p o s i t i o n  

4.1 Where a custody order '  made i n  a n o t h e r  United 
Kingdom coun t ry  i s  produced t o  a cour t  i n  England o r  
Northern I r e l a n d ,  t he  o r d e r  w i l l  no t  be au tomat i ca l ly  
enforced: "comity demands, n o t  i t s  enforcement ,  bu t  i t s  
grave cons idera t ion" .  In Sco t l and ,  pre-eminence has been  
given t r a d i t i o n a l l y  t o  a cus tody  order  o f  t h e  country where 
t h e  c h i l d  i s  domiciled.  Such an order  i s  recognised  by 
t h e  S c o t t i s h  c o u r t s  and, i n  accordance w i t h  i t ,  sub jec t  t o  
t r a v e l  and o t h e r  arrangements,  t h e  c h i l d  may b e  s e n t  back  
t o  h i s  home.3 While t h i s  i s  t h e  t r a d i t i o n a l  approach, the  
S c o t t i s h  c o u r t s  have i n  r e c e n t  cases t ended  t o  inqui re  
whether i t  i s  f o r  the  c h i l d ' s  we l f a re  t h a t  t h e  custody 
o rde r  shou ld  be e n f ~ r c e d . ~  
t h e r e f o r e ,  t h a t  i n  each Un i t ed  Kingdom j u r i s d i c t i o n  a 
custody o r d e r  from another  Uni ted  Kingdom j u r i s d i c t i o n  
cannot be enforced  wi thout  f u r t h e r  j u d i c i a l  proceedings,  
which can be  expensive and p r o t r a c t e d .  

The p resen t  p o s i t i o n  i s ,  

In s e c t i o n  (A) o f  t h i s  P a r t ,  we use t h e  express ion  
"custody order" i n  a g e n e r a l  sense  as  i n c l u d i n g  a 
wardship o rde r .  

McKee v. McKee [1951] A.C. 352, 365, per Lord Simonds. 

Radoyevitch v. Radoyevitch 1930 S.C. 619; Ponder v. 
Ponder 1932 S.C. 233. 

Sa r  e a n t  v Sa r  e a n t  1973 S.L.T. (Notes) 2 7 ;  Kelly v. 
&74'S&8; Buckin ham v. Buckingham, 
T h e c o t s m a n ,  2 August* 
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Reciproca l  enforcement of cus tody  o r d e r s  

4 .2  I f  our  p r o v i s i o n a l  p r o p o s a l s  i n  Pa r t  I11 are 
accepted ,  t h e  c o u r t s  of a l l  t h r e e  p a r t s  of t h e  Un i t ed  
Kingdom w i l l  have a common b a s i s  o f  j u r i s d i c t i o n  t o  make 
cus tody  o rde r s .  Such a reform would remove t h e  major  
o b s t a c l e  which now e x i s t s  t o  any p r o j e c t  f o r  t h e  r e c i p r o c a l  
enforcement of cus tody  o rde r s  a s  between the  s e v e r a l  
j u r i s d i c t i o n s  of t h e  United Kingdom. The reform would i n  
ou r  view open t h e  way f o r  a scheme whereby cus tody  orders  
made i n  one p a r t  o f  t h e  United Kingdom could be enforced  
i n  another  p a r t  o f  t h e  United Kingdom wi th  t h e  minimum of 
expense and de lay .  

4 . 3  
by such  a scheme shou ld  be a s  s imple  and speedy as poss ib le .  
A t  t h e  o u t s e t ,  w e  a r e  faced  by the complexi t ies  which a r i s e  
from t h e  f a c t  t h a t  i n  each of the t h r e e  j u r i s d i c t i o n s  the re  
a r e  va r ious  c a t e g o r i e s  of c o u r t s  hav ing  j u r i s d i c t i o n  t o  
make custody o r d e r s .  When it becomes a ques t ion  o f  
en fo rc ing  i n  one p a r t  of t h e  Uni ted  Kingdom a cus tody  order 
made i n  another ,  no th ing  bu t  compl ica t ion  could a r i s e  from 
a scheme which provided  f o r  d i f f e r e n t  enforcement procedures,  
or d i f f e r e n t  enforcement agencies ,  according t o  t h e  s t a t u s  
o f  t h e  cour t  by which t h e  o rde r  was o r i g i n a l l y  made. We 
t h e r e f o r e  propose t h a t  t he  enforcement agency i n  each  p a r t  
of t h e  United Kingdom should be t h e  supreme cour t ’  and 
t h a t  cour t  a lone ,  i r r e s p e c t i v e  o f  the  s t a t u s  o f  the court  
i n  t h e  o t h e r  p a r t  o f  t h e  United Kingdom by which t h e  order 
was made. Our choice  f a l l s  on the supreme c o u r t  f o r  t h i s  
purpose n o t  on ly  because t h e  j u r i s d i c t i o n  of t h a t  cour t  
ex tends  throughout t h e  whole of t h a t  p a r t  of t h e  United 
kingdom where i t  s i t s ,  but  a l s o  because  the  supreme cour t  
i n  each of  t he  several p a r t s  o f  t h e  United Kingdom has a t  

I t  i s  s e l f - e v i d e n t  t h a t  t h e  procedures l a i d  down 

5 By t h i s  expres s ion  we mean t h e  High Courts in  England 
and Northern I r e l a n d  and t h e  Court  of Sess ion  i n  
Scot  land. 
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i t s  d i sposa l  e f f i cac ious  procedures f o r  s ecu r ing  compliance 
with custody orders  throughout i t s  j u r i s d i c t i o n  and 
e f f i cac ious  powers of punishing those who f a i l  t o  comply 
with such o rde r s .  

Relevant considerat ions 

4 .4  In  devis ing a scheme f o r  the r e c i p r o c a l  enforcement 
of custody o rde r s  throughout t h e  United Kingdom, there are 
two f a c t o r s  t o  be borne in  mind and balanced against  each 
other :  - 

(a)  The need f o r  speed,  s i m p l i c i t y  and economy 
makes i t  d e s i r a b l e  t h a t  the n e c e s s i t y  fo r  
i n t e rven t ion  by t h e  courts of t h e  enforcing 
country should be reduced t o  a minimum. A 
simple system of  r e g i s t r a t i o n  should be 
s u f f i c i e n t  t o  s ecu re  t h a t  the o r d e r  of the 
o r i g i n a l  cour t  has ,  i n  s o  f a r  a s  i t  disposes 
of r i g h t s  of custody and access ,  o r  regulates  

o rde r  made by t h e  supreme cour t  o f  the 
enforcing country.  . We think t h a t  i n  many 
cases the mere f a c t  t h a t  t he  o r d e r  has such 
an e f f e c t  i n  t h e  enforcing country w i l l  be 
s u f f i c i e n t  t o  ensu re  t h a t  i t  i s  complied 
with i n  t h a t  country.  

~ t h e  education o f  a chi ld ,  t he  e f f e c t  of an 

(b) On the  o the r  hand, there  w i l l  be  cases i n  
which the lawful  custodian of t h e  chi ld  
r equ i r e s  f u r t h e r  a s s i s t ance  from the  supreme 
cour t  of the en fo rc ing  country; f o r  example, 
he may need a warrant  t o  the o f f i c e r s  of t h a t  
cour t  t o  take t h e  c h i l d  from t h e  de facto 
custodian and hand it over t o  him. In such 
a case a s i m i l a r  warrant may o r  may not have 
been issued by t h e  o r i g i n a l  c o u r t ;  but,  even 
where it  has ,  we s e e  d i f f i c u l t i e s  i n  providing 
t h a t  such a war ran t  should t ake  e f f e c t  

92 



automatically i n  t h e  enforcing country,  since 
d i f f e r e n t  o f f i c e r s  w i l l  be involved and 
d i f f e r e n t  d i rec t ions  as  t o  what they a r e  t o  
do may be required.  

Provis ional  proposals 

4 . 5  Bearing i n  mind the f a c t o r s  mentioned i n  t h e  
preceding paragraph, we provis iona l ly  propose, and i n v i t e  
comment upon, a scheme on the following l ines:-  

Where an order f o r  t h e  custody of a c h i l d  
has been made by any cour t  i n  one p a r t  of 
the  United Kingdom ("the issuing court")  
it may;be ;registered i n  t h e  supreme cour t  
of another p a r t  of t h e  United Kingdom ("the 
r e g i s t e r i n g  court") on production of  an 
au thent ica ted  copy of t h e  order,  t o g e t h e r  
with a statement s igned  by the a p p l i c a n t  
s t a t i n g  t h a t  t o  the  b e s t  of h i s  knowledge 
and b e l i e f  the order  is  s t i l l  i n  f o r c e  and 
t h a t  t h e r e  i s  no l a t e r  and competing custody 
order  of a United Kingdom court r e l a t i n g  
t o  the  ch i ld .  

On production of t h e  above-mentioned documents, 
the  o f f i c e r  of the r e g i s t e r i n g  cour t  w i l l  
fo r thwi th  r e g i s t e r  t h e  order  unless it i s  
brought t o  h i s  n o t i c e  t h a t  there  is a l a t e r  
and competing custody order  of a United 
Kingdom court  r e l a t i n g  t o  the ch i ld .  

We have considered whether the o f f i c e r  of 
the  r e g i s t e r i n g  cour t  should be empowered 
t o  dec l ine  t o  r e g i s t e r  the  order i n  o t h e r  
cases ,  f o r  example, where i t  has been brought 
t o  h-is no t ice  t h a t  f r e s h  proceedings r e l a t i n g  

6 

~~ ~ ~ 

6 See para. 4 . 3 ,  n.  5 ,  above. 
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t o  t he  cus tody  o f  t h e  c h i l d  have  been 
commenced in  a Uni ted  Kingdom c o u r t .  
Our p r o v i s i o n a l  view, on which w e  would 
welcome comment, i s  t h a t  t h e  o f f i c e r  
of t h e  r e g i s t e r i n g  cour t  shou ld  n o t  be 
e n t i t l e d  t o  r e f u s e  r e g i s t r a t i o n  except 
i n  t h e  c i rcumstances  r e f e r r e d  t o  i n  ( 2 )  
above. 

( 4 )  I f  t h e r e  i s  a l a t e r  and competing custody 
o rde r  of a Un i t ed  Kingdom c o u r t  r e l a t i n g  
t o  the  c h i l d  b u t  t h e  a p p l i c a n t  a s s e r t s  t h a t  
i t  was made w i t h o u t  j u r i s d i c t i o n a l  
competence, t h e  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  
w i l l  be r e f e r r e d  t o  a judge o f  t h e  
r e g i s t e r i n g  c o u r t .  R e g i s t r a t i o n  of the  
e a r l i e r  o r d e r  may only  be e f f e c t e d  i f  t he  
judge dec ides  t h a t  t h e  l a t e r  and competing 
o r d e r  was made wi thou t  j u r i s d i c t i o n a l  
competence. 

On being r e g i s t e r e d  i n  accordance with the  
foregoing  p r o v i s i o n s ,  an o r d e r  by  the i s s u i n g  
cour t  s h a l l  f o r t h w i t h  have e f f e c t  i n  the 
count ry  of r e g i s t r a t i o n  as  i f  i t  were an 
o rde r  made by t h e  supreme c o u r t  i n  t h a t  
count ry ,  s o  f a r  as it r e l a t e s  t o  r i g h t s  of 
custody of and access  t o  t h e  c h i l d  o r  
r e  gu l  a t e s  t h e  c h i  I d  s educa t i on. 

(5) 

( 5 )  Any p a r t y  t o  t h e  o r i g i n a l  proceedings  be fo re  
t h e  i s s u i n g  c o u r t  may, f o r  t h e  purpose of 
s e c u r i n g  t h e  f u r t h e r  enforcement of the  
r e g i s t e r e d  o r d e r  i n  the  coun t ry  o f  
r e g i s t r a t i o n ,  app ly  t o  t h e  supreme cour t  of 
t h a t  country f o r  an i n j u n c t i o n ,  i n t e r d i c t ,  
an o rde r  f o r  t h e  d e l i v e r y  of t h e  c h i l d ,  o r  
o t h e r  a n c i l l a r y  o rde r s .  Such a remedy may 
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a t  t h e  d i s c r e t i o n  o f  t h e  court  be 
g ran ted  ex p a r t e  o r  a f t e r  hear ing such  
o t h e r  p a r t i e s  as  t h e  cour t  deems 
appropr i a t e .  

The r e g i s t e r i n g  c o u r t  may discharge 
t h e  r e g i s t r a t i o n  o f  t h e  order  on an 
a p p l i c a t i o n  made t o  it f o r  t h a t  purpose 
o r  o f  i t s  own motion. 

The new r e g i s t r a t i o n  procedure would 
extend t o  custody o r d e r s  made under t h e  
emergency j u r i s d i c t i o n  proposed i n  
paragraph 3 . 9 5  above. We deal s e p a r a t e l y  
with in t e r im  o r d e r s  i n  paragraph 4 . 7  
below. 

4.6 The power proposed under sub-paragraph ( 7 )  of the 
l a s t  paragraph is  required p r i m a r i l y  t o  deal  w i t h  cases 
where the  r e g i s t r a t i o n  has become inappropr i a t e  because 
t h e  r e g i s t e r e d  o rde r  has been discharged o r  r e c a l l e d  by 
t h e  i s s u i n g  c o u r t  o r  has been superseded by a l a t e r  order 
of a court  i n  t h e  United Kingdom having j u r i s d i c t i o n  under 
our proposals .  We appreciate  t h a t  t he re  may b e  cases  i n  
which a p a r t y  wishes t o  chal lenge t h e  r e g i s t r a t i o n  of an 
o rde r  on the  ground t h a t  it was made without j u r i s d i c t i o n  
o r  i s  v i t i a t e d  by f r aud  o r  p e r j u r y .  We do n o t  wish t o  
r e s t r a i n  the  freedom o f  the r e g i s t e r i n g  court  t o  discharge 
t h e  r e g i s t r a t i o n  i n  such circumstances , but w e  venture  t o  
express  the  hope t h a t  i n  many such cases the  r e g i s t e r i n g  
cour t  would t ake  the  view t h a t  t h e  convenient cour se  w i l l  
be t o  leave t h e  o r i g i n a l  o rde r  t o  be challenged i n  the 
cour t s  of t h e  country of o r ig in .  

4.7 We have considered the  types  of orders  which, i n  
add i t ion  t o  " f i n a l t t  custody o r d e r s  , should be enforceable  
by the  new r e g i s t r a t i o n  procedure. On an a p p l i c a t i o n  f o r  
an in t e r im  custody o rde r ,  t h e  High Courts i n  England and 
Northern I r e l a n d  may proceed on t h e  bas i s  of a f f i d a v i t s ,  
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but it is increasingly the  p r a c t i c e  i n  t h e  High Court in  
England f o r  t h e  o r a l  evidence of the  p a r t i e s  t o  be taken 
even i n  proceedings f o r  i n t e r i m  orders. The prac t ice  i n  
the divorce county court  i n  England is  similar. 
courts  i n  England proceed upon o r a l  evidence i n  a l l  cases. 
In Scotland, in te r im orders  a r e  granted on t h e  basis  of ex 
par te  s ta tements  by counsel or s o l i c i t o r s .  In  a l l  three 
countr ies  t h e  prac t ice  i s  t o  requi re  a wel fa re  report  on 
the  c h i l d  i f  the  appl ica t ion  is opposed. In te r im custody 
is  very of ten  t h e  c ruc ia l  s t a g e  i n  custody proceedings, 
s ince  the holding of a t r i a l  or proof may cause delay i n  which 
the ch i ld  can develop roots  i n  h i s  new environment. We 
therefore  propose t h a t  t h e  scheme of r e g i s t r a t i o n  and 
enforcement s e t  out i n  paragraph 4 . 5  above should apply t o  
inter im custody orders i n  addi t ion  t o  o t h e r  custody orders.  

Magistrates '  

Enforcement of orders of magis t ra tes  cour t s  

4 . 8  Our proposed scheme w i l l  make it p o s s i b l e  f o r  a 
custody order  made by a magis t ra tes '  court  i n  England, on 
being r e g i s t e r e d  i n  another p a r t  of the .United Kingdom, t o  
be enforced by t h e  supreme c o u r t  procedures of tha t  par t  o f  
the  United Kingdom. There i s  no doubt t h a t  these  procedures 
a re  more e f f e c t i v e  than the  procedures a t  p resent  ava i lab le  
f o r  the enforcement of the  custody orders Of English 
magist rates  courts  i n  England i t s e l f .  Thus , English 
magistrates '  courts  have no power t o  p r o h i b i t  the  removal 
of a ch i ld  from the  j u r i s d i c t i o n ,  and no power t o  order t h e  
del ivery up of a ch i ld  a t  a t ime and place s p e c i f i e d  i n  
the order. 7 

7 The powers of English magis t ra tes '  cour t s  t o  enforce 
t h e i r  custody orders a r e  considered i n  t h e  Law Commission's 
forthcoming Report on Matrimonial Proceedings in  
Magistrates '  Courts (Law Com. NO. 7 . The report  
recommends t h a t  English magis trates?hould have power 
t o  p r o h i b i t  the  removal of  a ch i ld  from t h e  j u r i s d i c t i o n .  
This recommendation, if implemented, would not  a f fec t  
our proposals i n  t h i s  paper.  
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Emergency enforcement 

4.9 Our proposed scheme f o r  t h e  reciprocal  enforcement 
of custody orders  made within t h e  United Kingdom is designed 
t o  provide a s tandard procedure for the  rec iproca l  
enforcement of such orders.  However, it must be accepted 
t h a t  cases w i l l  a r i s e  when, a custody order having been 
made by a court  i n  one par t  of t h e  United Kingdom, i t  i s  
necessary t o  take  urgent act ion i n  support of it i n  another 
p a r t  of the United Kingdom, although the order has  not been 
reg is te red .  
Court of Session awarding the  custody of the c h i l d  t o  the 
mother and prohib i t ing  the removal of the c h i l d  from 
Scotland, the  f a t h e r  may, having succeeded i n  br inging 
t h e  c h i l d  t o  England, attempt t o  board an aeroplane for  
Aus t ra l ia  tak ing  t h e  ch i ld  with him. We have very l i t t l e  
doubt t h a t  i n  such ci-rcumstances t h e  English High Court, 
i f  there  is time f o r  the  mother t o  apply t o  it, would 
support  the order  of  the  Court of Session by grant ing  an 
in te r im in juna t ion  prohib i t ing  t h e  removal of t h e  ch i ld  
from England, even though the  S c o t t i s h  order w a s  no t  
reg is te red  i n  England. 
wel l  be no time f o r  an appl ica t ion  t o  the English court .  
We propose t h a t  it should be provided by s t a t u t e  t h a t  
where a court  makes an order which prohib i t s  or r e s t r i c t s  
t h e  removal of a c k i l d  fromane p a r t  of the United Kingdom 
t h a t  order  should have the e f f e c t  o f  imposing s i m i l a r  
prohibi t ions or r e s t r i c t i o n s  on t h e  removal of t h e  chi ld  
from t h e  United Kingdom. 

Thus, where an order  has been made by the 

But i n  such a s i t u a t i o n  t h e r e  may 

8 

8 See a l soparas .  6 .19 and 6 . 2 1 ,  below. 
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4.10 In  t h e  preceding paragraph we have expressed t h e  

view t h a t  t h e  English High Court  would have power, where 
a custody o r d e r  had been made i n  Scotland, t o  support 
t he  S c o t t i s h  o rde r  by p r o h i b i t i n g  the  removal o f  the 
c h i l d  from England, even though the  S c o t t i s h  o rde r  was 
no t  r e g i s t e r e d  i n  England. W e  have l i t t l e  doubt t h a t  t h e  
Court of Sess ion  and the  Northern I r e l and  High Court 
would have a corresponding power. 

Recognition o f  custody o r d e r s  

4 .11  In t h e  arrangement o f  t h i s  Par t  of o u r  paper we 
have departed from the  o r d e r  o f  item (2) o f  ou r  terms of  
reference’ by deal ing wi th  t h e  r ec ip roca l  enforcement o f  
custody o rde r s  before  dea l ing  wi th  the q u e s t i o n  of t h e i r  
recogni t ion.  We have chosen t o  do so because i t  f a c i l i t a t e s  
the d e l i m i t a t i o n  of  the concept of r ecogn i t ion  i n  t h i s  
context .  

4 . 1 2  Inhe ren t  i n  our p roposa l s  i s  the  b road  p r inc ip l e  
t h a t  a custody o rde r  made by any United Kingdom court w i l l  
be recognised as  prima f a c i e  v a l i d  i n  . a l l  p a r t s  of the 
United Kingdom. The o rde r  shou ld  be recognised as binding 
by the  p a r t i e s  t o  the o r i g i n a l  proceedings,  wherever those 
p a r t i e s  may be.  I t  w i l l  be recognised as au tho r i s ing  c e r t a i n  
admin i s t r a t ive  ac t ion  throughout t he  United Kingdom, f o r  
example, recourse t o  the % t o p  l is t”  procedure envisaged 
i n  paragraph 6.19 below. 
ex ten t  of r e q u i r i n g  the  c o u r t s  of one p a r t  o f  t h e  United 
Kingdom t o  d e c l i n e  t o  e n t e r t a i n  custody proceedings i n  
c e r t a i n  c a s e s ;  f o r  example, i n  t he  cases s p e c i f i e d  i n  
paragraph 3 . 3 4  above. 

I t  w i l l  a lso be recognised t o  t h e  

9 See para .  1.1, above. 
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4.13 On the  o t h e r  hand, the  r e l a t i v e  independence of the 
l e g a l  systems of t h e  United Kingdom does not make i t  
prac t icable  t o  envisage a scheme f o r  the  automatic 
enforcement i n  one p a r t  of the  United Kingdom of custody 
orders  emanating from another p a r t .  The o f f i c e r s  of law 
i n  each p a r t  of t h e  United Kingdom require  t h e  express 
au thor i ty  of  t h e i r  own courts  before  taking a c t i o n  which 
may i n  the end involve the use of force .  Recognition, 
therefore ,  does n o t  necessar i ly  imply e n f o r c e a b i l i t y ,  but 
i s  always a condi t ion of e n f o r c e a b i l i t y .  

4 .14  The p r i n c i p l e  of the inter-United Kingdom recognition 
of custody orders  i s ,  as we have s a i d ,  inherent i n  our 
proposals.  We s h a l l  require  t o  consider a t  a l a t e r  stage 
whether i t  w i l l  be  necessary t o  s t a t e  t h i s  p r i n c i p l e  expressly 
i n  the  s t a t u t p r y  provis ions which give e f f e c t  t o  our  
proposals.  

(B) SPECIAL PROBLEMS RELATING TO THE ENFORCEMENT 
OF WARDSHIP AND CUSTODY ORDERS CONCERNING 
MINORS OVER 16 

Wardship orders 

4.15 Cross-border c o n f l i c t s  w i t h i n  the United Kingdom 
are  t o  some exten t  caused by t h e  differences between the 
i n t e r n a l  subs tan t ive  laws of England and Northern Ireland 
on t h e  one hand and Scotland on t h e  other  concerning 
parenta l  and quasi-parental  a u t h o r i t y .  lo 
importance i s  t h e  f a c t  t h a t  i n  England and Northern Ireland 
a wardship order  may be made i n  respec t  of any person under 
t h e  age of major i ty  and may, whenever made, remain i n  force 
u n t i l  the  ward a t t a i n s  t h a t  age. I n  Scotland, however, 
the  general  age l i m i t  f o r  custody decrees i s  16 years .  
Further ,  English (and Northern I r i s h )  law requi res  parental  

Of p a r t i c u l a r  

10 See para.  3.7, above. 
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consent t o  the  marriage o f  a c h i l d  of 1 6  o r  1 7 ,  or ,  where 
t h e  c h i l d  i s  a ward of  c o u r t ,  j u d i c i a l  consent .  In 
Scotland, a c h i l d  becomes capable  of marrying a t  16 years  
and the re  i s  no requirement of  consent. 

4.16 If our  proposals" a r e  accepted t h a t  hab i tua l  
residence should be the s o l e  ground of j u r i s d i c t i o n  in  
wardship cases  except i n  emergencies, then i t  w i l l  be 
unusual i n  f u t u r e  f o r  a minor of  1 6  or  1 7  who i s  d a b i t u a l l y  
r e s iden t  i n  Scotland t o  be made a ward of c o u r t  i n  England 
o r  Northern Ireland.  There remains , however, t he  problem 
of a minor who i s  h a b i t u a l l y  r e s i d e n t  i n  England or  
Northern I r e l a n d  bu t  who has a Sco t t i sh  domici le ;  fo r  
example, a S c o t t i s h  boy who f o r  a few years  makes h i s  home 
i n  England while  receiving t r a i n i n g  or educa t ion ,  but who 
intends t o  resume h i s  S c o t t i s h  residence when t h e  course 
i s  f in i shed .  If such a person is  of t he  age of  16  or  1 7  
and i s  s u b j e c t  t o  a wardship o rde r  made i n  England, i t  
would, w e  t h i n k ,  be unreasonable t h a t  t he  o r d e r  should 
have the  e f f e c t  of prevent ing him from marrying in  
Scotland, t h e  country of h i s  domicile,  w i thou t  the consent 
of an English court .  

(a) The Hodson Committee's proposals  

4 .17  The Hodson Committee pu t  forward a proposal 
which r equ i r e s  t o  be considered as a poss ib l e  solut ion.  
They recommended t h a t  i n  wardship proceedings r e l a t i n g  
t o  a c h i l d  domiciled i n  Scot land,  the c h i l d  should be 
e n t i t l e d  t o  plead i n  bar  of t h e  proceedings t h a t  he is  
over 1 6  and, although o r d i n a r i l y  r e s iden t  i n  England o r  
Northern I r e l a n d ,  i s  domiciled i n  Scotland. l2 
f u r t h e r  recommended t h a t ,  except  where such a p l ea  in  ba r  
of proceedings was sus t a ined ,  wardship o r d e r s  should be 
enforceable i n  Scotland, even i n  the  case of  chi ldren 

11 See paras .  3.78 and 3.95,  above. 

1 2  (1959)  Cmnd. 8 4 2 ,  paras .  5 5  and 60(vi) .  

They 
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domiciled i n  Scotland. Moreover, t h e  High Court should i n  
wardship cases "be empowered t o  make an inter im order  for  
the  l imi ted  purpose of keeping m a t t e r s  e n t i r e ,  f o r  example 
by injunct ion aga ins t  marriage wi th  a p a r t i c u l a r  person 
pendente l i t e " .  1 3  

4.18 We have come t o  the conclusion t h a t  the  Hodson 
Committee's recommendations a r e  n o t  a s a t i s f a c t o r y  solution 
t o  t h e  problem with which we a r e  now concerned. Our 
reasons a re  

( a) 

as follows:- 

The recommendations would not permit of  a 
p l e a  i n  bar  where t h e  c h i l d  concerned, 
being domiciled i n  Scot land,  was under  16. 
I f  such a ch i ld ,  having a t ta ined  t h e  age 
of 16, wished t o  marry i n  Scotland while  
t h e  wardship order  was s t i l l  i n  f o r c e  
and r e g i s t e r e d  i n  Scot land under our  
proposals i n  s e c t i o n  (A) of t h i s  P a r t  
he would by the law of  Scotland r e q u i r e  
t h e  consent of the  Engl ish court. This 
i s  i n  our view an unsa t i s fac tory  r e s u l t .  

A c h i l d  of 1 6  o r  1 7  domiciled i n  Scotland who 
was made the  subjec t  of English wardship 
proceedings might f o r  one reason or another 
f a i l  t o  r a i s e  the  p l e a  i n  bar. If t h e  
wardship order was then  made and r e g i s t e r e d  
i n  Scotland under o u r  proposals i n  s e c t i o n  
(A) of  t h i s  Par t  and he wished t o  marry in  
Scot land while the  o r d e r  was s t i l l  i n  force 
and so  reg is te red ,  he  would by the  l a w  of 
Scot land require  t h e  consent of t h e  English 
court .  This again appears t o  us t o  be 
unsa t i s fac tory .  

13 Ibid., para. 55.  
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( c )  A wardship o r d e r  might be made i n  respec t  
o f  a c h i l d  h a b i t u a l l y  r e s i d e n t  q d  domiciled 
i n  England, and t h e r e a f t e r ,  whi le  the  order  
was s t i l l  i n  f o r c e  and r e g i s t e r e d  i n  Sco t l and ,  
he might a c q u i r e  a S c o t t i s h  domic i l e .  I f  
having a t t a i n e d  t h e  age of  1 6  he wishes t o  
marry i n  Sco t l and ,  i t  i s  i n  o u r  view wrong 
t h a t  he should  r e q u i r e  the  consen t  of the  
Engl i sh  c o u r t .  

(b) Our p r o v i s i o n a l  p roposa l s  

4.19 The h e a r t  of t h e  problem is  the  e x t e n t  t o  which 
an Engl i sh  o r  Northern I r i s h  wardship o r d e r  should  be 
en fo rceab le  i n  Scot land  i f  i t  r e l a t e s  t o  a c h i l d  over 16 
who is  domic i led  i n  Scot land .  Our p r o v i s i o n a l  proposals 
a r e  as  fo l lows : -  

(1) A wardship o r d e r  made i n  England o r  
Northern I r e l a n d  shou ld  n o t  have  the  
e f f e c t  of p r e v e n t i n g  a person over 16 
who is  domic i led  i n  Scot land  from 
marrying i n  Sco t l and .  

( 2 )  I n  s o  f a r  as  a wardship  o rde r  i n  r e spec t  
o f  a person ove r  16  who i s  domic i led  i n  
Scot land  imposes pe r sona l  r e s t r a i n t s  on 
t h e  ward o the rwise  than  i n  r e s p e c t  o f  
marr iage  ( f o r  example, by p r o v i d i n g  t h a t  
t h e  ward shou ld  n o t  a s s o c i a t e  w i t h  a 
p a r t i c u l a r  pe r son)  i t  should n o t  b e  
en fo rceab le  i n  Sco t l and  except  on a 
s p e c i f i c  o r d e r  o f  t h e  Court o f  Sess ion .  

( 3 )  The foregoing  r u l e s  should n o t  p reven t  
t h e  cour t  which h a s  made a wardsh ip  order 
from punish ing  any person who, having  
been forb idden  by  t h e  cour t  t o  a s s o c i a t e  
w i t h  t h e  ward, acts i n  breach o f  t h e  
c o u r t ' s  o rde r  w i t h i n  the  j u r i s d i c t i o n  
o f  t h e  cour t ,  o r  assists t h e  ward t o  
l e a v e  the  j u r i s d i c t i o n .  
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Custody orders  

4.20 In Engl ish law, custody orders  may be made i n  
respect  of  ch i ldren  aged 16 o r  1 7  under a v a r i e t y  of 
powers.14 
t o  be made i n  respec t  of such ch i ldren .  In Northern 
I re land  the p o s i t i o n  is the  same. In Scotland, the  age 
l i m i t  f o r  custody orders  i s  now universa l ly  accepted as 
being 1 6 ,  s u b j e c t  t o  one anomalous and l i t t l e  known s t a t u t o r y  
exception i n  t h e  case of  i l l e g i t i m a t e  chi ldren.  

I t  i s ,  however, except ional  f o r  a custody order 

15 

4.21 A custody order  may v e s t  c e r t a i n  p a r e n t a l  or quasi- 
parenta l  r i g h t s  i n  a named person, but  we know of no 
au thor i ty  f o r  t h e  view t h a t  such an order opera tes  outside 
t h e  country i n  which it is  made s o  as t o  place any r e s t r a i n t  
on the  marriage of t h e  ch i ld  t o  whom it r e l a t e s  o r  any 
o t h e r  personal r e s t r a i n t s  upon him. I f  (as we th ink  i s  the 
case) a custody order  imposes no  such r e s t r a i n t s ,  then 
t h e  problems discussed i n  r e l a t i o n  t o  wardship orders  i n  
the  preceding paragraphs have no counterpart  i n  r e l a t i o n  t o  
custody orders.  Accordingly, we make no s p e c i a l  proposals 
as regards custody orders ,  bu t  suggest  t h a t  they  should be 
governed without exception by t h e  general  scheme f o r  
enforcement s e t  o u t  i n  s e c t i o n  (A) of t h i s  P a r t .  

1 4  See the Law Commission's Working Paper No. 53, 
Matrimonial Proceedings i n  Magistrates '  Courts (1973) , 
p. 1 1 9 ;  see  a l s o  Children Act 1975, Par t  11. 

1 5  See A f f i l i a t i o n  Orders Act 1952, s. 3 .  
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PART V: CONCURRENT WkRDSHIP OR CUSTODY PROCEEDINGS 

WITHIN THE UNITED KINGDOM 

Introductory 

5.1 It is as a general r u l e  unsatisfactory that 
custody proceedings' concerning the same chi ld  should 
proceed a t  the same time i n  different  countries. Such 
proceedings may waste judicial  e f f o r t  and both public 
and private financial  resources. They may exacerbate 
bit terness between the par t ies  and adversely affect  
t he  welfare of the child. The most unfortunate effects 
of such concurrent proceedings a re  generally seen when 
the courts of two different countries make conflicting 
orders. 

Types of concurrent proceedings and the possibi l i ty  of 
conf l i c k  

5.2 Within the United Kingdom, three types of 
conflicts involving concurrent custody proceedings 
may arise:- 

(a1 where there are  concurrent matrimonial 
proceedings between the parents of a 
child i n  two different  countries; 

where there are matrimonial proceedings I n  
one country and concurrent custody 
proceedings i n  another country (or,  indeed, 
other countries).; and 

(b) 

(c) where there are concurrent custody 
proceedings i n  two or more d i f f e ren t  
countries. 

1 In this P a r t  of the paper w e  use the expression 
"custody proceedings" i n  a general sense t o  include 
wardship proceedings. However, fo r  the sake of 
completeness, we refer  t o  both types of proceedings 
i n  summarising our provisional proposals a t  para. 5.17, 
below. 
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5.3 
m a k e s  provision fo r  resolving conf l f c t s  in sf tuat ion (a). 
A t  the present moment confl ic ts  between concurrent proceedings 
can only be resolved i n  s i tuat ions (b) and (c) by restraint  
and comity. But the widening of the bases of jurisdiction i n  
matrimonial proceedings has increased the r i s k  of conflicts 
between matrimonial proceedings and concurrent custody 
proceedings. W e  think that our proposals for  harmonising the 
grounds of jurisdiction t o  make orders in  respect of the 
custody of children w i l l  reduce the r i s k  of conflicts.  
Nevertheless, under our proposals as so f a r  formulated, 
tJxe possibi l i ty  of conflicts in situations (b) and (c) w i l l  
remain. 

Alternative proposals for avoiding conflicts 

5.4 To avoid conflicts,  w e  put forward the  following 
alternative proposals for consideration:- 

T h e  Dmfci le  and Matrimonial RxQceedings Act 19732 

(a) Except i n  an emergency ~ i t u a t l o n , ~  the 
courts i n  a United Kingdom country should 
be under a duty t o  stay (or, i n  Scotland, 
sist) custody proceedings when it appears 
that another court i n  the United Kingdom 
i n  which proceedings are pending is, under 
our proposals, the pre-eminent forum. 

(b) This proposal is exactly t h e  same as (a) 
above, except i n  one important respect: t h e  
court which is not the pre-eminent forum, 
instead of being under a duty t o  s t ay  or 
sist the proceedings, should have a 
discretionary power t o  do so. 

2 See S. 5 ( 6 )  and Schedule 1 (England) : s. 11 and Schedule 3 
(Scotland) : s.13 (6)  and Schedules 1 and 5 (Northern 
Ireland), which make provisions for  the obligatory or 
discretionary suspension of proceedings i n  one U.K. 
jurisdiction i f  there are concurrent proceedings in  
another U.K. jurisdiction. In  England only 2 
discretionary stays were ordered i n  1974; 
applications fo r  obligatory stays in  that period: 
Judicial  S t a t i s t i c s  (1975), Qnnd. 6361, p. 48. 

there  were no 
Civil 

3 See para. 3.95, above. 
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Before discussing the  r e l a t i v e  m e r i t s  of t hese  two 
a l te rna t ives  w e  must define what w e  mean by t h e  pre-eminent 
forum. 

The pre-eminent f o r m  

5.5 Where there  are  matrimonial proceedings i n  one 
country and custody proceedings are continuing 
simultaneously i n  another country,  w e  have proposed tha t  
the  i ssue  of custody should be resolved i n  the matrimonial 
proceedings. I n  such a case t h e  court  of the matrimonial 
proceedings is  the  pre-eminent forum. It is therefore r i g h t  
t h a t  t he  o ther  court  (notwithstanding t h a t  it may i t s e l f  
have ju r i sd i c t ion  t o  deal with t h e  question of custody) 
should have e i t h e r  a power o r  a duty t o  s t ay  t h e  proceedings 
pending before it i n  favour of the court of t h e  matrimonial 
proceedings. The court  which has imposed t h e  s t ay  should, 
unless a custody o r d e f h a s  been made or  approved5 in  t h e  
matrimonial proceedings, have power t o  discharge the s tay 
when the  matrimonial proceedings a re  stayed or concluded. 

5 . 6  The t h i r d  category mentioned a t  paragraph 5.2 above 
concerns concurrent custody proceedings. Where there are  
proceedings t o  vary o r  revoke an order by t h e  court  of t h e  
ch i ld ' s  former habi tual  res idence,  and concurrent 
proceedings f o r  a new order i n  t h e  court of t h e  child 's  
new habi tual  residence,  then, having regard t o  our 
proposals a t  paragraph 3.91 above, it seems appropriate 
t h a t  the court  of the  new hab i tua l  residence should be 
t he  pre-eminent forum t o  decide t h e  issue of custody. In  

4 

4 See para. 3.34, above. 

5 In  England and Scotland, t h e  court  is  under a duty t o  
s a t i s f y  i t s e l f  t h a t  the  proposed arrangements for  
custody are sa t i s fac tory  before  granting a decree of 
divorce, n u l l i t y  o r  separation: see Matrimonial Causes 
A c t  1973, s. 4 1  (1) (England) and Matrimonial Proceedings 
(Children) A c t  1958, s.8 (Scotland).  The cour t  of the 
matrimonial proceedings may approve the  arrangements 
made under an e a r l i e r  custody order. 
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the  case of two (or more) concurrent custody proceedings 
i n  d i f f e ren t  l a w  d i s t r i c t s ,  then,  having regard t o  our 
proposals a t  paragraph 3.78 above, the  court of the 

ch i ld ' s  habi tual  residence should be the pre-eminent forum 
t o  decide the  i ssue  of custody. ( W e  leave a s ide  f o r  l a t e r  
consideration the  exceptional cases of dual hab i tua l  
residence).  I n  cases of concurrent custody proceedings, 
however, it is not  possible t o  decide which cour t  has 
ju r i sd i c t ion  t o  decide on the  m e r i t s  u n t i l  the. 
preliminary f ac tua l  question o f  t h e  ch i ld ' s  hab i tua l  
residence has been resolved. 

5 . 7  The Hodson Committee recommended t h a t ,  where 
custody proceedings are i n s t i t u t e d  i n  two o r  m o r e  United 
Kingdom ju r i sd i c t ions  and the  quest ion of the c h i l d ' s  
ordinary residence is ra ised i n  each of those 
proceedings, p r i o r i t y  should be given t o  the proceedings 
which w e r e  f i r s t  commenced and t h a t  the competing 
proceedings should be stayed u n t i l  the court to which the 
f i r s t  appl icat ion was made had determined the  i ssue .6  
own proposals f o r  dealing with cases where custody 
proceedings a r e  i n s t i t u t e d  i n  two United Kingdom 
jur i sd ic t ions  a r e  on somewhat s imi l a r  l ines .  W e  propose 
t h a t  i n  such a case the  court  in which the proceedings 
w e r e  f i r s t  commenced should be t h e  pre-eminent court 
€or the  purpose of determining t h e  ch i ld ' s  habi tua l  
residence,  and t h a t  the  other  cour t  should have e i t h e r  
a power o r  a duty t o  s tay  the  proceedings pending before 
it i n  favour of the pre-eminent court .  
has imposed t h e  s t ay  should, however, have power to 
discharge the  s t a y  i f  the  proceedings before the pre- 
eminent court  are stayed o r  concluded without a decision 
being given on the  merits. 

Our 

The cour t  which 

6 (1959) Cmnd. 842, para. 51. 
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5.8 Where the  proceedings a re  stayed pursuant t o  our  
provisional proposals i n  the  t h r e e  preceding 
think t h a t  provision w i l l  be necessary t o  enable  a party t o  
those proceedings who is not a l s o  a party t o  the 
proceedings before the pre-eminent court t o  intervene i n  
the  proceedings before the  pre-eminent court .  W e  propose 
t h a t  provision should be made by ru les  of cour t  for  t ha t  
purpose. 

A power o r  a duty t o  stay? 

5.9 W e  now return t o  t h e  question whether t he  court 
which is not  the  pre-eminent forum should be under a duty 
t o  s tay t h e  concurrent proceedings which a r e  pendlng 
before it, o r  whether it i s  s u f f i c i e n t  f o r  the court  t o  
have a power without a duty t o  impose a s tay.  

5.10 In  favour of the view t h a t  the provis ion should 
take the  form of a power r a t h e r  than of a duty,  it may be 
sa id  t h a t  t o  i n s i s t  t ha t  i n  a l l  circumstances t h e  court 
should have a duty t o  s tay  is i n  the  l a s t  ana lys i s  t o  
deprive it of i ts  obl igat ion t o  have primary regard t o  the  
welfare of t h e  ch i ld  i n  the  circumstances of the par t icu lar  
case. Moreover, i f  a pre-eminent court  is indicated by 
l eg i s l a t ion ,  it seems unl ikely t h a t  i n  p rac t i ce  there would 
be many concurrent exercises of ju r i sd ic t ion .  It must be 
assumed t h a t  t h e  courts  endowed with the power t o  stay w i l l  
a c t  i n  a responsible manner and w i l l  normally exercise t h e i r  
power i n  favour of t he  pre-eminent court. The exceptional 
case where t h e  court  might no t  exercise  the  power would be 
a case i n  which there  were s t rong  reasons why t h e  court 
i t s e l f  should make a custody order  and i n  which there  was 
reason t o  suppose t h a t  t he  pre-eminent court  would not make 
a competing custody order. As an example, w e  may suppose 
a case i n  which f o s t e r  parents  who have looked after a 
ch i ld  fo r  three years i n  England apply f o r  h i s  custody 

paragraphs, w e  
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under Par t  I1 of the Children A c t  1975.7 
proceedings may be pending be.tween the  parents i n  Northern 
Ireland,  but both parents may be content t h a t  t h e  child 
should go on l i v ing  with the f o s t e r  parents. I n  such a 
case the  English court  might w e l l  refuse a s t a y  and make 
the  custodianship order with no r i s k  whatever of  a 
conf l ic t ing  order  being made by the  Northern I re land  court. 

5.11 In  favour of the  view t h a t  the  provision should 
take the form of a duty, it may be sa id  tha t  t h e  hypothesis 
against  which t h i s  paper is wri t t en  is t ha t  a l l  United 
Kingdom courts  i n  dealing with questions of custody are  
under a duty t o  t r e a t  the welfare of the ch i ld  as the 
f i r s t  and paramount consideration. Where the inmediate 
intervent ion of t he  court  is required our proposals for  
j u r i sd i c t ion  i n  cases of emergency8 would m e e t  t h e  case. 
Moreover, while it may be t r u e  t h a t  t he  courts would 
seldom d i f f e r  a s  t o  where the  c h i l d  is habi tua l ly  
res ident ,  conf l ic t ing  assumptions of j u r i sd i c t ion  could 
a r i s e  as  between one court  claiming ju r i sd i c t ion  on the 
bas i s  of habi tua l  residence and another court  claiming 
ju r s id i c t ion  i n  matrimonial proceedings. I f ,  moreover, 
provision is made f o r  j u r i sd i c t ion  by consent of the  
pa r t i e s ,  another possible  source of conf l ic t  is added. 
Confl ic ts  w i l l  be r a re ,  but w i l l  be serious when they 
do arise. They would impair t h e  effect iveness  of the 
procedures which w e  recommend f o r  t h e  inter-  
United Kingdom enforcement of custody orders. There might 
then be a c a l l  f o r  fur ther  l e g i s l a t i o n  t o  reso lve  these 
conf l ic t s .  

Divorce 

7 See s.33(3) (c). P a r t  I1 of t h e  1975 A c t  has n o t  yet  
come i n t o  force: see para. 3.98, n.142, above. 

8 See para. 3.95, above. 
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5.12 There a r e  various poss ib le  intermediate posit ions 
between a provision which imposes a duty on t h e  court t o  
order a s t ay  and a provision which leaves it t o  the 
d iscre t ion  of t he  court  whether t o  impose a s tay  or  not. 
For example, it might be provided tha t  t he  cour t  ( instead 
of being under a duty t o  impose a s tay ex proprio motu) 
should be under a duty t o  impose a s tay,  b u t  only i f  one 
of the p a r t i e s  t o  the proceedings made an appl icat ion t o  t h e  
court  f o r  t h a t  purpose. Again, it might be provided t h a t  
t h e  court  should be under a duty t o  impose a s t ay  ex proprio 
- motu unless s a t i s f i e d  t h a t  t h e r e  w e r e  spec ia l  reasons why 
a s tay should not  be imposed. W e  a r e  doubtful,  however, 
whether a provision of e i t h e r  kind would have advantages over  
a provision conferring a general  discret ion on the court, 
bearing i n  mind t h a t  a d i sc re t ion  must be jud ic i a l ly  
exercised. 

5.13 W e  i n v i t e  views general ly  as t o  whether the 
provision f o r  imposing a s t a y  should take t h e  form of a 

power o r  a duty. 

Ancillary matters:  duty t o  provide information 

5.14 
s taying proceedings a re  t o  be e f fec t ive ,  it w i l l  be 
necessary t o  impose on the  p a r t i e s  t o  proceedings certain 
dut ies  t o  provide information t o  the  court. W e  propose 
t h a t  a duty should be imposed on the  p e t i t i o n e r  or 
pursuer and any other  person who is a par ty  t o  custody 
proceedings t o  disclose t o  t h e  court ,  when he has 
knowledge of them, the ex is tence  of any subs is t ing  
custody order  made by a uni ted Kingdom court  i n  respect 
of the ch i ld  o r  of any concurrent custody or  matrimonial 
proceedings i n  which an order  might be made affect ing the  
custody of the chi ld  and which are continuing i n  another 
United Kingdom country. 

W e  th ink  t h a t  i f  t h e  proposed provis ions for  
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Ancillary matters:. e f f ec t  of a s t ay  on inter im orders 

5.15 It i s  necessary t o  consider what should be the 
e f f e c t  of a s t ay  on interim orders  made by the  cour t  pr ior  
t o  the  s tay.  Clear ly  such orders  should not automatically 
lapse immediately upon the imposition of a s tay ,  fo r  unless 
t he  other  court  has already made an order t he re  would be a 
h ia tus  during which no order would be i n  force.  The absence 
of an order might be c ruc ia l ,  a s  where.the order  includes 
a provision t h a t  the  chi ld  must no t  be removed ou t  of the 
jur i sd ic t ion .  

5.16 
made by the  cour t  staying proceedings should subsist un t i l  
the  court  i n  whose favour the  s t a y  has been made makes an 
order  i n  respect  of the same subjec t  matter, i n  which case 
the  order of t h e  s taying court  should lapse. I n  other 
words, an inter im order a f fec t ing  children made i n  
proceedings which a re  stayed i n  favour of o the r  concurrent 
proceedings i n  another United Kingdom country should cease 
t o  have effect : -  

W e  propose t h a t  an in te r im order a f f ec t ing  children 

(a) on the  date of t h e  s tay  i n  cases where an 
order  i n  respect  of the  same sub jec t  
mat ter  is  i n  force  i n  the  concurrent 
proceedings; 

(b) on the  date of t h e  coming in to  e f f e c t  of 
an order i n  respec t  of the same subject  
matter made i n  t h e  concurrent proceedings. 

Provisional proposals 

5.17 W e  summarise our provis ional  proposals as follows:- 

(a)  Stay of wardship or  custody proceedings i n  favour of 
concurrent matrimonial proceedings 

(1) Provision should be made for  t he  s t a y  of 
custody o r  wardship proceedings i f  before 
t h e  t r i a l  o r  proof op the  m e r i t s  it appears 
t h a t  proceedings f o r  divorce, n u l l i t y  or  
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separation are continuing in 
another United Kingdom country. 

We invite views as to whether the 
provision should impose a duty or 
confer a discretionary power on the 
court to stay the proceedings. 

The court which has imposed the stay 
should, unless a custody order has 
been made or approved in the 
matrimonial proceedings, have power 
to discharge the stay when the 
matrimonial proceedings are stayed 
or concluded. 

(b) Stay of wardship or custody proceedings in favour of 
concurrent wardship or custody proceedings 

(1) To cater €or cases where the child's 
habitual residence is in dispute, 
provision should be made for the stay 
of custody or wardship proceedings if 
before the trial or proof on the 
merits it appears that:- 

(a) proceedings for custody or 
wardship are proceeding in 
another United Kingdom country; 
and 

(b) the latter proceedings were begun 

9 
before the commencement of 
the first-mentioned proceedings. 

9 For purposes of this rule the precise step in procedure 
denoting the beginning or commencement of the 
proceedings would be determined by the usual rules in 
each legal system. However, an application for 
variation should be treated as a fresh application. 
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We invite views as to whether the 
provision should impose a duty or 
confer a discretionary power on the 
court to stay the proceedings. 

Where the court in which proceedings are 
continuing gives a decision on the merits, 
it should intimate its decision to the 
court in which proceedings are stayed 
and that court should then dismiss the 
proceedings. 

Where the court in which proceedings are 
continuing stays or concludes those 
proceedings without giving a decision on 
the merits, it should intimate its 
decision to the court in which proceedings 
are stayed, and that court may then 
remove the stay. 

(c) Ancillary matters 

Provisions as to the disclosure of information 
and as to interim orders should be made on the lines set 
out in paragraphs 5.14-5.16 above. 
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PART V1: ADMINISTRATIVE PROBLEMS INVOLVED I N  THE 

ENFORCEMENT OF UNITED KINGDOM CUSTODY AND SIMILAR ORDERS 

Introductory 

6 . 1  I t  is  a w e l l  known and unfor tuna te . fac t  t ha t  cases  
from t i m e  t o  t i m e  a r i s e  where a court  order r e l a t ing  t o  t h e  
custody o r  care and control  of a child i s  f rus t r a t ed  by a 
party who succeeds i n  absconding with the ch i ld .  As things 
a re , ' t he re  is no machinery i n  any of the  l a w  d i s t r i c t s  i n  
the United Kingdom fo r  enforcing custody o r  s imi la r  orders 
made i n  e i t h e r  of t he  other  d i s t r i c t s '  and it is  
comparatively easy fo r  an unsuccessful l i t i g a n t  t o  evade t h e  
order of a cour t  by removing t h e  chi ld  out  of i t s  
ju r i sd i c t ion  i n t o  another law d i s t r i c t .  

6.2 Under the  provisional proposals made i n  Part  I V  o f  
t h i s  paper a custody o r  wardship order made i n  one law 
d i s t r i c t  of the United Kingdom w i l l  be enforceable i n  
another United Kingdom law d i s t r i c t ,  once t h e  order is  
regis tered i n  the  supreme court' of t h e  law d i s t r i c t  where 
enforcement i s  sought. The order  w i l l  thereby be converted, 
i n  e f f ec t ,  i n t o  a loca l  decree and w i l l  become enforceable 
by such methods of enforcement as are  ava i l ab le  i n  t h e  
supreme court  of the  d i s t r i c t  of enforcement. Emergency 
provisions f o r  the  enforcement of unregistered orders a re  
a l so  discussed i n  Par t  I V  above and w e  have made cer ta in  
proposals i n  t h a t  Par t  as t o  emergency s i tua t ions .  

6.3 However, schemes f o r  enforcement w i l l  only be of 
prac t ica l  value i f  the f a c i l i t i e s  avai lable  f o r  enforcement 
a re  e f fec t ive .  Accordingly, i n  t h i s  Part  of t h e  paper w e  

1 See para. 4 . 1 ,  above. 

2 By "supreme court" is  meant t h e  High Courts i n  England 
and Northern Ireland,  and t h e  Court of Session i n  
Scotland. 
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deal  with the administrative problems involved i n  the 
enforcement i n  any jur i sd ic t ion  i n  t h e  United Kingdom of a 
custody o r  s imi l a r  order made i n  another United Kingdom 
jur i sd ic t ion .  W e  appreciate t h a t  t he  problem of enforcement 
a r i s e s  a l so  where the  order has been made outs ide  the United 
Kingdom, and, indeed, i t e m  ( 4 )  of our  terms of reference 
requires  us t o  examine t h i s  aspect  of the problem. But, as  
already indica tedI4  w e  propose t o  deal  with t h e  
of the  recognition and enforcement of " internat ional"  custody 
and s imilar  orders  i n  a l a t e r  working paper and we think t h a t  
the  associated question of t he  administrative problems 
r e l a t ing  t o  the  enforcement of such orders must be deal t  with 
i n  t h a t  context. 

The scope of t h e  administrative problems 

6.4 The administrative problems re la t ing  t o  the  
enforcement of a custody or  wardship order may be discussed 
i n  three  contexts:- 

3 

question 

(a) preventive ac t ion ,  i .e. preventing 
t h e  ch i ld  being removed from the  
jur i sd ic t ion ;  

(b) t rac ing  action, i .e. where the  c h i l d  has 
vanished: 

(c) enforcement of t h e  order ,  i.e. where a 
known person i n  a known place has t h e  
chi ld .  

These aspects of enforcing an order  fo r  custody or  
wardship may be s t a t ed  i n  more p rac t i ca l  terms:- 

(1) What help should be available f r o m  the 
immigration serv ices  and the po l i ce  i n  
preventing the  c h i l d  from leaving the  
jur i sd ic t ion?  

~~ ~ 

3 See para. 1.1, above. 

4 See para. 1.3, above. 
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(ii) What help should be avai lable  from the 
courts , t he  pol ice ,  government 
departments and the  media i n  t rac ing  a 
ch i ld  who has vanished? 

(iii) What improvements i n  procedure a re  
desirable  t o  compel a r e c a l c i t r a n t  
person t o  hand t h e  child over t o  the 
person t o  whom t h e  court has awarded 
custody o r  care and control? 

W e  appreciate t h a t  these questions are c lose ly  inter l inked 
and w e  have adopted the above c l a s s i f i ca t ion  merely as a 
convenient a i d  t o  exposition. 

6.5 I n  dealing with the  administrative problems, w e  
have found it impossible t o  draw a r ig id  l i n e  of  separation 
between problems which a re  purely adminis t ra t ive and 
problems which a re  associated with the powers of the  courts  
t o  take act ion f o r  the purpose of seeing t h a t  custody 
orders a re  obeyed. Accordingly, there  w i l l  be some 
discussion of the  powers of t h e  courts t o  t ake  such act ion 
i n  t h i s  Par t  of our paper. B o t h  under our proposed 
reg is t ra t ion  scheme and i n  an emergency s i t u a t i o n  the 
enforcement i n  one par t  of t h e  United Kingdom of  custody 
orders made i n  another pa r t  is ,  i n  so f a r  as t h e  
intervent ion of a court i s  required,  a mat ter  f o r  the 
supreme court  of t h a t  pa r t  of t h e  United Kingdom in  which 
the  order is sought t o  be enforced. Accordingly i n  our 
discussion of t he  powers of t h e  courts i n  t h i s  Part  of t h e  
paper w e  a r e  concerned only with the powers of the supreme 
court  of t h a t  pa r t  of the United Kingdom where it is  
sought t o  enforce a custody order  made i n  another  par t  
of the  United Kingdom. 
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(A) PREVENTING REMOVAL OF TKE CHILD FROM THE 

JURIS DICTION 

Powers of the  cour t  

(a) England 

6.6 In  England the High Court of ten includes a 
provision i n  a custody order t h a t  the  child should not be 
removed out of t h e  jur i sd ic t ion  without the leave  of the 
court  except on such terms as  may be specif ied i n  the order. 
Where the High Court makes an order  re la t ing  t o  t h e  custody 
o r  care  and cont ro l  of a chi ld  i n  matrimonial proceedings, 
t h a t  order w i l l  include such a provision unless t h e  court 
otherwise  direct^.^ 
ward may not be removed out of t h e  jur i sd ic t ion  without 
leave even i n  t h e  absence of a spec i f i c  prohibi tory order. 

6.7 The power t o  r e s t r i c t  removal of the  c h i l d  from 
the  ju r i sd i c t ion  may be exercised before the  cour t  actually 
makes an order f o r  custody o r  care  and control.  I n  
matrimonial proceedings e i the r  pa r ty  may apply ex  par te ,  a t  
any t i m e  a f t e r  t h e  f i l i n g  of t h e  peti-tion, f o r  an order 
prohibi t ing the  removal of the  c h i l d  out of t h e  jur i sd ic t ion  
without leave of t he  court.6 And the  court may a l s o  grant 
an injunction res t ra in ing  removal of the ch i ld  even before 
the  commencement of matrimonial o r  wardship proceedings, 
bu t  i n  such a s i t ua t ion  it w i l l  only do so where the  case 
is one of urgency and on terms providing f o r  t h e  

In  the  case of wardship proceedings, a 

5 Matrimonial Causes Rules 1973, r. 9 4 ( 2 ) .  

6 w., r. 9 4 ( 1 ) .  
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commencement of the  proceedings and such o the r  terms as it 
may think f i t .  

6.8 A divorce county cour t  has power, analogous t o  t h a t  
of the  High Court, t o  grant  an injunction res t ra in ing  t h e  
removal of a ch i ld  from the  jur i sd ic t ion ,8  bu t  t h i s  remedy 
i s  not ava i lab le  i n  a magis t ra tes’  court. 

7 

9 

(b) scot land 

6.9 I n  Scotland the Court of Session has power in  
matrimonial and independent custody proceedings t o  grant an 
i n t e r d i c t  prohibi t ing the removal of a ch i ld  fu r th  of 
Scotland.” 
the  pe t i t i on  is lodged. I t  is  thought t h a t  t h e  sher i f f  
courts do not  have such a power. 

(c)  Northern Ireland 

6.10 In  wardship and o ther  proceedings i n  the  High Court 
involving the  custody of a ch i ld ,  it is  invariably ordered 

This may be granted by the cour t  as soon as  

7 In 2. v. L. [1969] P. 25, S i r  Jocelyn Simon P. held t h a t  
the High Court has power under the Supreme Court of 
Judicature  (Consolidation) A c t  1925, s. 45, and under 
R.S.C., 0 . 2 9 ,  r. l ( 3 )  t o  g ran t  an injunct ion restraining 
removal of the  children i n  cases of urgency, even though 
no divorce proceedings had been commenced. 
an injunct ion on the pe t i t i one r ’ s  undertaking t o  commence 
divorce proceedings forthwith.  I n  Re  N. [1967] Ch. 
512, Stamp J. held t h a t  t h e  High Court has  power, 
pursuant t o  R.S.C., 0 . 2 9 ,  r. 1, t o  grant  an injunction 
i n  cases of urgency before  wardship proceedings have 
been i n i t i a t e d .  A breach of an injunct ion granted by 
the High Court i s  contempt of  court and is punishable 
by committal o r  sequestration: R.S.C., 0.45, r. 5.  

He granted 

8 See County Courts Act 1959, s . 7 4  as amended by the 

9 r. v. E. [1968] 1 W.L.R. 1887: but see para .  4.8, 

10 Matrimonial Proceedings (Children) A c t  1958, s. 13; see 

Administration of Jus t i ce  A c t  1969 ,  s .  6. 

n. 7 ,  above. 

a lso Burn-Murdoch, I n t e r d i c t ,  pp. 390-1. 
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t h a t  the  chi ld  s h a l l  not be removed out of t he  jur i sd ic t ion  
without the  approval of the court .  In  wardship proceedings, 
t h i s  provision is included i n  both the  primary order  made 
a f t e r  ex par te  consideration of t h e  pe t i t ion  and i n  the 
f i n a i  order of t he  court .  In  matrimonial proceedings, i n  
which custody of a ch i ld  has been awarded, a provis ion tha t  
he is not t o  be removed out of t h e  jur i sd ic t ion  without the 
approval of the  court  i s  included i n  the decree absolute or ,  
occasionally,  is spec i f ica l ly  ordered as  a r e s u l t  of an 
ex par te  appl icat ion brought by v i r t u e  of Order 70, rule  
6 0 ( 1 )  of the  Rules of the Supreme Court (Northern Ireland) 
1936. 
i s  confined t o  the  High Court. 

The ex is t ing  administrative arrangements fo r  preventing 
children from leaving the  ju r i sd i c t ion  

( a )  England 

(i) The general  nature  of the  s t e p s  available 

6 . 1 1  In  England administrative arrangements exist  
designed t o  prevent so f a r  as  prac t icable  chi ldren being 
taken abroad contrary t o  the order  of an English court .  
These arrangements may be invoked by giving no t i ce  t o  the 
Home Office when a ch i ld  is:- 

The power t o  make preventive orders of t h i ?  kind 

a ward of court; o r  

t he  subject  of a custody order ( o r  a 
care  and control order )  which provides 
t h a t  the  chi ld  may no t  go or  be taken out 
of t he  ju r i sd i c t ion  without leave of the 
court:  o r  

t he  subject  of an injunct ion r e s t r a in ing  
one o r  more named persons from tak ing  the 
ch i ld  out of the  jur i sd ic t ion .  11 

11 See The Supreme Court Pxact ice  (1976) , Vol. 1, p. 1308. 
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A caveat aga ins t  the i ssue  of a passport may be made as  
described i n  paragraphs 6.12,  6.17 and 6.18 below. 

(ii) Passport  Office: caveat against  i s sue  of  passport 

6.12 Passport  f a c i l i t i e s  i n  respect of a ch i ld  are 
granted i n  England on the  consent of e i t h e r  parent unless 
a caveat has been accepted by the  Passport Office. 
made i n  wr i t ing  is accepted from a parent o r  other  objector  
where it is based on a court  o rder  awarding t h e  objector 
custody o f ,  o r  care and con t ro l  over, t he  c h i l d ,  o r  specifying 
t h a t  the  objec tor ' s  consent t o  the  chi ld  leaving the 
ju r i sd i c t ion  is necessary. Where the Passport  Office is  
given not ice  t h a t  a ch i ld  is a ward of cour t ,  a passport 
w i l l  not  be issued u n t i l  t h e  prescribed permission is  
given. A caveat is a l so  accepted where a c o u r t  order under 
t h e  Guardianship of Minors A c t s  1971 and 1973 upholds t h e  
objector 's  object ion t o  t h e  ch i ld  having a passport  o r  leav ing  
the  country. But there  i s  no way i n  which passports a l ready 
issued may be withdrawn and, because of t he  increase i n  
t r ave l ,  l a rge  numbers of ch i ldren  have passports ,  o r  a r e  
included i n  the  passport  of one o r  both parents .  

(iii) The Home Office "s top  list" procedure 

6.13 Whether o r  not a cur ren t  passport f o r  a child 
already e x i s t s ,  the  Home O f f i c e  is  prepared, on request, t o  
lend its ass i s tance  i n  order  t o  prevent t h e  unauthorised 
removal of a ch i ld  from England. Requests f o r  action a r e  
normally made by so l i c i to r s12  t o  the  Home Off ice  and the 
scope of t h i s  procedure is explained i n  a Prac t ice  Note as 
follows : - 

A caveat  

"The assis tance of t he  Home Office should not be 
invoked merely a s  a precautionary measure but 
only when absolutely necessary, i.e., only when 
it is known t h a t  t h e r e  is a r e a l  r i s k  of t h e  
i n f a n t ' s  being removed from the jur i sd ic t ion .  

1 2  So l i c i to r s  who wish t o  t ake  advantage of t h i s  
procedure must produce t o  t h e  Home Office  a copy 
of the  injunct ion o r  order.  
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When a name has been entered on the Home Office 
list, the measures taken by the Home Office are 
more l i ke ly  t o  prove successful i f  the sol ic i tors  
w i l l  communicate w i t h  the  Home Office as soon as 
they receive any def ini te  indication as t o  when, 
from which port, and f o r  what destination the 
infant is likely t o  be removed. It does not 
help t o  notify the Home Office of a general 
.suspicion tha t  the infant  is l ikely t o  be 
removed soon, or  t o  request that  a l l  major 
ports should be alerted. 

The Home Office does what it can t o  vindicate 
the orders of the Courts: but the Home OfEice 
measures can be evaded and there can be no 
guarantee tha t  they w i l l  succeed."l3 

6.14 The Home Office ci rculate  particulars of the case 
t o  the immigration service a t  the ports. The immigration 
off icer ,  if he ident i f ies  sthe chi ld  on the point of 
departure, draws the matter t o  the attention of a police 
officer.  The police f i r s t  t r y  t o  persuade the ch i ld  or 
escort  t ha t  the child should not leave the country: then, 
i f  persuasion f a i l s ,  'the co-operation of the carrying 
company is sought and it is pointed out t o  the captain of 
the ship or  a i r c r a f t  t ha t  the company might be held to be 
i n  contempt of court i f  the child is removed by them; i n  
the last resor t  the police use such force as is necessary 
t o  prevent embarkation. Sol ic i tors  are asked t o  inform t h e  
Home Office when precautions are  no longer needed and a l l  
cases are reviewed i n i t i a l l y  a f t e r  three months and 
thereafter every s i x  months. 

6.15 It is obvious that there are practical limitations 
on the efficacy of the assistance which the Passport Office 
and the Home Office are able t o  provide. For example, the 
child may be taken out of the jurisdiction t o  Scotland, 
Northern Ireland, the Channel Islands,  the I s l e  of Man or 
the Republaic of Ireland, for which journeys passports are 

13  The Supreme Court Practice ( 1 9 7 6 ) ,  Vol. 1, p. 1308. 
The Home Office have informed us that a t  present 
precautions a t  the ports are inst i tuted in  about 400 
cases a year. I n  about 10 cases a year only is  an 
actual attempt a t  removal made and over half  these 
attempts are  frustrated. 
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not needed and t o  which t e r r i t o r i e s  journeys may be made 
without passing through any control .  Moreover, the immense 
increase i n  t h e  number of passengers passing through the  
ports14 has added t o  the  d i f f i c u l t i e s  of ident i fy ing  
children who a re  the subjec t  of  precautions. The task of 
ident i fying the  children concerned can be car r ied  out 
e f fec t ive ly  only by comprehensive reference t o  the index. 
But the immigration o f f i c e r  must c lear  outgoing passengers 
quickly i f  unacceptable delays t o  ships and a i r c r a f t  a r e  t o  
be avoided. There is accordingly a conf l i c t  between the  
need f o r  speedy clearance and t h a t  of ident i fy ing  children 
being unlawfully removed from t h e  ju r i sd i c t ion  and t h e i r  
escorts .  

6.16 W e  do not suggest t h a t  there  is any change of 
system which would resolve t h i s  conf l ic t  s a t i s f a c t o r i l y ,  no r  
do w e  bel ieve t h a t  an improved system could be  devised 
without involving the  t r a v e l l i n g  public i n  unacceptable 
delays. So f a r  as  journeys within the United Kingdom a r e  
concerned, it would, w e  think,  be unacceptable t o  exercise  
any control  a t  a l l :  and t h e  question of imposing controls  on 
t r ave l  between the  United Kingdom and the  Republic of I r e l a n d  
r a i se s  i ssues  which a re  outs ide  the  scope of t h i s  paper. 

(b) Scotland 

6.17 The Home Office 's  "s top  list" procedure does not  
extend t o  Sc0t1and. l~  But t h e  caveat system described i n  
paragraph 6.12 above appl ies  a l s o  t o  the  i s s u e  of passports 
i n  Scotland. 

1 4  

15 

Since 1952, when the  "s top  list" procedure was introduced, 
the  number of non-British passengers has increased from 
1.6 mil l ion t o  1 4  mfl l ion i n  1914 .  The number of 
Br i t i sh  passengers has increased from 3.4 million t o  
26 mill ion.  

There a re ,  however, recommendations for its extension t o  
Scotland: see the R e  o r t  of the  Ro a1  Commissioh on 
Marriage and Divorce 71956) , Cmd. 9z78, para. 424: 
Hodson Report (1959), Cmnd. 842, para. 56. 

t h e  
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(c) Northern I re land  

6.18 The Home Office 's  "s top  list" procedure does not 
extend t o  include orders made by cour t s  i n  Northern Ireland. 
Passport  f a c i l i t i e s  on appl icat ions emanating from Northern 
Ireland a re  granted on the consent of e i the r  parent ,  unless 
a caveat has been accepted. 
accepted from t h e  l ega l  guardian o r  from another objector 
based on a court  order  awarding t h e  objector custody of or 
care  and control  over the ch i ld ,  o r  specifying t h a t  the 
objector 's  consent t o  the chi ld  leaving the ju r i sd i c t ion  is 
necessary. Where a ch i ld  is a ward of court ,  t h e  posit ion 
is as described i n  paragraph 6.12 above. 

Provisional proposal f o r  extending the  "stop list" procedure 

6.19 Despite t h e i r  l imi ta t ions ,  the  Home Off ice ' s  
arrangements f o r  preventing the  unauthorised removal of 
children from the jur i sd ic t ion  perform a useful  function 
and it seems des i rab le  tha t  these arrangements should be 
extended t o  Scotland and Northern Ireland. W e  therefore  
propose t h a t  t he  "stop l ist" procedure should be  extended 
so as  t o  include orders  made by the  Court of Session i n  
Scotland and by t h e  High Court i f i  Northern Ireland.  We 
fu r the r  propose t h a t ,  once the  supreme court of any of the 
th ree  law d i s t r i c t s  has made an order  which p roh ib i t s  the 
removal of a ch i ld  from i ts  ju r i sd i c t ion ,  the  "s top  list" 
procedure should be avai lable  t o  prevent the c h i l d  leaving 
the  United Kingdom from any po r t  i n  any of the t h r e e  law 
d i s t r i c t s .  

The lega l  background t o  the "s top l is t"  procedure 

6.20 The l e g a l  bas i s  on which act ion is  taken by 
immigration o f f i c e r s  and the pol ice  i n  England under the 
"stop list" procedure i s  t h a t  a s  o f f i ce r s  of t h e  Crown, they 
may be under a l e g a l  duty (or ,  i f  no t  under a duty,  have a 
r i g h t  e i t h e r  as  o f f i c e r s  of the Crown o r  as ordinary c i t izens)  

A caveat made i n  wr i t i ng  is  
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t o  do what they reasonably can t o  prevent the unauthorised 
removal of a ch i ld  from t h e  ju r i sd i c t ion  of the English 
courts. 

6.21 Legis la t ion would be necessary i n  any case t o  enable  
custody orders  made i n  one United Kingdom jur i sd ic t ion  to  be 

enforced i n  another and w e  suggest t ha t  when this is done 
the  opportunity should be taken t o  put t he  powers of 
immigration o f f i c e r s  and of t h e  police i n  this matter on a 
clearer footing; w e  suggest t h a t  t h i s  might be  done by 
providing i n  the s t a t u t e  t h a t  an immigration o f f i c e r  or  
constable taking action i n  good f a i t h  in purported execution 
o r  furtherance of an order  of a United Kingdom court 
prohibi t ing t h e  removal of a ch i ld  from t h e  United Kingdom 
should not  be l i a b l e  i n  respect of such act ion.  

(B) TRACING THE CHILD 

The enforcement machinery a t  t h e  disposal of the court 

(a)  England 

6.22 Generally speaking, when the court  makes an order  
r e l a t ing  t o  the  custody of a ch i ld ,  it i s  f o r  t h e  par t ies  
concerned t o  comply with the  order  and the  cour t  is not 
involved i n  matters of enforcement. Where, however, the 
order is not  complied with, t h e  aggrieved p a r t y  may seek the 
a id  of the  cour t  i n  enforcing t h e  order. 

6.23 I n  custody proceedings the  High Court may make an 
order d i rec t ing  a person to ,  de l ive r  the c h i l d  t o  the person, 
usually a parent ,  t o  whom it has entrusted custody or  care  
and control.  Such an order  may be included i n  the 

1 6  A n  order of the  court  which requires a person to do an 
a c t  must specify the  t i m e  within which t h e  act  is  to b e  
done: R.S.C. , 0.42,  r. 2(1), and an order  for  the 
del ivery of a child w i l l  a l s o  s t a t e  t he  t i m e  when and 
the place a t  which the  c h i l d  is t o  be handed over t o  
the  person named i n  the  order .  
see R.S.C., 0.45, r .7 .  

For r u l e s  as to serv ice ,  
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or ig ina l  order  deal ing with custody; but it may a l so  be 

made subsequently on the appl icat ion of the aggrieved party, 
e.g. where the o the r  party re fuses  t o  comply wi th  the  order 
o r  where he has seized the ch i ld  from the care  and control 
of the  applicant.  Disobedience t o  a mandatory order  is  
contempt of cour t  and w i l l  attract the  sanctions of  
committal, sequestrat ion or  fine.17 
whether t he  High Court has power to  enforce an order  for  the  
del ivery up of a ch i ld  i n  matrimonial proceedings or 
independent custody proceedings by making an order  for  the 
recovery of t he  ch i ld ,  i.e. d i r ec t ing  the Tips ta f f  t o  take 
possession of t h e  ch i ld  and then t o  del iver  him t o  the 
person named i n  the  order. 
Court has power t o  make such an order  fo r  the  recovery of 
t he  ch i ld  i n  wardship proceedings, and it i s  arguable 
(though the poin t  has not been decided) tha t  t h e  e f f e c t  of 
sec t ion  43 of the Supreme Court of Judicature (Consolidation) 
A c t  1925 is t h a t  the High Court has power t o  make such an 
order  i n  custody proceedings a l so .  

6.24 Where t h e  contemnor has gone in to  hiding,  the order 
f o r  committal cannot be enforced immediately and the problem 
is one of t rac ing  h i s  whereabouts. A s  a general  r u l e  the 
court  has no 
without the  consent of both p a r t i e s ,  but it has been held 
t h a t  t h i s  does not  apply t o  proceedings for  committal; 
accordingly, i n  such proceedings t h e  court may of i t s  own 

It is  not  clear, however, 

A s  w e  po in t  out below, the High 

power i n  c i v i l  proceedings t o  c a l l  witnesses 

l a  

1 7  See R.S.C., 0.45, r.5. 

18 Yianni v. Yianni [1966] 1 W.L.R. 120; N. v. N. (1969)  
113 S.J. 999. 
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motion order  witnesses t o ' a t t e n d  and d isc lose  the i r  
1 9  knowledge a s  t o  the  whereabouts o f  the contemnor. 

6.25 I n  wardship proceedings the  High Court  exercises a 
parental  and administrative ju r i sd i c t ion  and it may take 
whatever enforcement act ion it considers necessary in  t h e  
i n t e r e s t s  of t he  ward. The cour t  may, where necessary, 
order a person t o  re turn t h e  ch i ld  t o  the  person en t i t l ed  
t o  h i s  care  and control and it may enforce its orders, n o t  
only by the  sanctions ava i lab le  f o r  contempt, but also by 
d i rec t ing  t h e  Tipstaff" t o  take  the ch i ld  i n t o  h is  custody 
and t o  de l iver  him t o  the  person named i n  t h e  order.21 
it may summarily order any person who may be i n  a posi t ion 
t o  give information as t o  t h e  whereabouts of t h e  child t o  
divulge t o  the  court  h i s  knowledge of the  matter;22 and 
it may do so of i t s  own motion, and even though no order 
fo r  committal has been made aga ins t  the absconder. 

Furthe: 

19 

20 

2 1  

22  

In N. v. N. (1969) 113 S.J. 999, a husband fai led t o  obey 
the-court's order t o  hand the  child over t o  the wife and 
an ex pa r t e  committal o rder  was made aga ins t  him. 
Neither he nor the ch i ld  could be traced. Ormrod J. 
ordered t h a t  subpoenas be issued requi r ing  the attendance 
before the  court  of the  contemnor's mother, sister and 
employer. A t  a subsequent hearing Cairns J. directed 
t h a t  t h e  Of f i c i a l  S o l i c i t o r  should c a l l  the witnesses 
so t h a t  counsel fo r  the  mother could cross-examine them 
as  to t h e  whereabouts of t h e  contemnor and t h e  child.  

See R . S . C . ,  0.90, r. 3A. Previously t h e  proper o f f i c e r  
t o  enforce an order of t he  High Court was the Sergeant- 
at-Arms . 
- G. v. L. [ l89 l ]  3 Ch. 126; see also Atk in ' s  Court Forms 
(1975 Supplement), Form 120A a t  p. 429. 

Burton v. Lord Darnle (1869) L.R. 8 Eq. 576n; Ramsbotham 
v. Senior (1869) L.R.'8 Eq. 575 ( s o l i c i t o r  obliged t o  
d isc lose  information which may lead t o  t h e  discovery of 
the  ward); Mustafa v. Mustafa, The T i m e s ,  11 September 
1967 (banker order t o  d i sc lose  address of  c l ien t ,  who 
had absconded with the ward). 
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6.26 In both custody and wardship proceedings the welfare 
of the child is the f i r s t  and paramount consideration; the 
order i n  each case is made not f o r  the benefit of any party 
but fo r  the benefit  of the child concerned. In  t h i s  sense, 
these cases d i f f e r  from ordinary l i t i ga t ion  where the 
interests  of children are not involved. In wardship cases 
t h i s  dist inction is already recognised and is reflected i n  
the wide powers of the court t o  take whatever enforcement 
action it considers necessary i n  the interests of the ward. 
It seems t o  us t h a t  there is a strong case for  conferring 
similar powers on the High Court i n  custody proceedings and 
w e  suggest that:- 

(a) it should be made clear that the High Court 
can enforce an order fo r  the delivery up of a 
child made i n  custody or  matrimonial 
proceedings, 'by ordering the Tipstaff  t o  take 
possession of the chi ld  and then t o  deliver 
him t o  the person named i n  the order; 

(b) where the High Court has made an order 
re la t ing t o  custody i n  such proceedings, it 
should be able, of i t s  own accord, t o  order 
any person to disclose to t he  court his  
knowledge of the whereabouts of t he  missing 
child. 

(b) Scotland 

6.27 In  Scotland the Court of Session has power to grant 
warrants t o  messengers-at-arms and other off icers  of the law 
t o  search for and take delivery of the child. Further, the 
court has very extensive powers t o  compel a person, who 
knows of the chi ld 's  whereabouts, t o  appear a t  the bar and 
inform the court where the child is or  t o  deliver him to  the 
legal  custodian. 
contempt of court and, i n  custody cases where the child has 
been concealed, the Court of Session has used i ts  extensive 
powers t o  compel obedience t o  an order for delivery w i t h  
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notable success. These powers include powers t o  impose f i n e s  
or  imprisonment; sequestration of the contemnor's assets i n  
Scotland; and interdicts against trustees,  employers and 
others prohibiting them from paying income t o  the contemnor 
un t i l  he obeys the order of the court.23 
used where the party disobeying the court order has l e f t  
Scotland o r  has disappeared. Imprisonment is used where 
the party disobeying the order has not disappeared but is 
merely recalci t rant  and, where a recalci t rant  person has 
been called before the court, warrant for  imprisonment w i l l  
be granted even i f  the pet i t ioner  requests t he  court not t o  
grant such a warrant but merely t o  grant warrant t o  search 
fo r  and take delivery of the child.24 
custodian withdraws his  pet i t ion,  an order f o r  delivery o r  
t o  disclose the child's whereabouts must be obeyed. There is, 
however, no clear authority enabling the court  i n  custody 
proceedings t o  order a person, who is  not a party to  the 
proceedings and has no d i r ec t  connection with the child, 
t o  disclose t o  the court h i s  knowledge of the whereabouts of 
the child. W e  think tha t  such a power should be expressly 
conceded t o  the court. 

Sequestration is 

Unless the legal 

(c) Northern Ireland 

6.28 In  Northern Irelaqd, there is an informal arrangement 
under which the Royal U l s t e r  Constabulary assists the court  
by making enquiries t o  establish:- 

(a) the whereabouts of the child; and 

(b) the identity of the person having 
de facto custody of him. 

23 v. (1885) 1 2  R. 1351; Edgar v. Fisher's Trs. 
(1893) 2 1  R. 59. The Law Reform (Miscellaneous 
Provisions) (Scotland) a c t  1 9 4 0 ,  s .  1 (which deals 
with enforcement of decrees ad factum praestandum) is  
not generally construed as applying t o  child delivery 
orders but the matter is  not free from doubt and there 
may be a case for c lar i fying legislation. 

24  E.g., Leys v. Leys (1886) 13 R. 1223 where the respondent 
appeared a t  the bar but refused to  obey an order for  
delivery of the children. 
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When these enquir ies  a re  complete, the  party t o  whom custody 
has been awarded appl ies  t o  the  cour t  for  an order  requiring 
the  party with de fac to  custody of the  child t o  produce 
him within a spec i f ied  t i m e .  If t h i s  order is  not  complied 
with,  t he  par ty  t o  whom custody has been awarded i s  granted 
a committal order  under Order 4 4  of the Rules of t h e  Supreme 
Court (Northern Ireland)  1936. 

Assistance by the  pol ice  

(a)  England 

6.29 Until  recent ly  the ass i s tance  of the  po l i ce  was not 
avai lable  on an o f f i c i a l  bas i s  t o  secure the enforcement of 
custody o r  wardship orders made by the  High Court except 
where the ch i ld  was thought t o  be i n  danger o r  i n  need of 
care  o r  where the  order  for  the  re turn  of the  c h i l d  was 
coupled with a committal order aga ins t  the absconding parent. 
This meant t h a t  t he  f a c i l i t i e s  f o r  enforcing o rde r s  was in  
prac t ice  l imited t o  the above cases since the  High Court 
T ips ta f f ,  whose job it is  t o  secure compliance wi th  the 
orders  of the court ,  had ne i ther  t h e  means nor t h e  expertise 
t o  t r ace  a chi ld .  

6.30 In  1973 the  Association OS Chief Pol ice  Officers 
agreed t h a t ,  whenever the  Tipstaff  requested t h e  assistance 
of the  pol ice  i n  t rac ing  a ch i ld  whose return had been 
ordered by the High Court, a descr ipt ion of t he  ch i ld  and 
b r i e f  d e t a i l s  of t he  relevant circumstances should be 
included i n  the  Pol ice  Gazette by the  force from whose area 
the  chi ld  had been taken and enqui r ies  should be made by 
the  police i n  t h e  area where the  ch i ld  was thought t o  be . 
A Home Office Circular  describing the  scope of these  new 
arrangements s t a t e s  that:-  

25 

25 These arrangements a re  without prejudice t o  t h e  exis t ing 
posi t ion whereby the  pol ice  give,  informally, any help 
they can t o  t r a c e  a chi ld  who i s  not yet  t h e  subject Of 
a wardship o r  custody order. 
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"The c i rcu la t ion  should expressly state tha t  
po l ice  have no powel o f  detention unless a 
committal order exists o r  the [ch i ld]  is  found 
i n  conditions where sec t ion  1 of t h e  Children and 
Young Persons A c t  1969 apply. Tf t h e  [child] 
is t raced,  the Tips ta f f  should be informed 
immediately so t h a t  he can enforce t h e  H i g h  
Court order.... The length of t i m e  an entry 
remains i n  c i rcu la t ion  i n  the Pol ice  Gazette 
is a matter fo r  t he  Chief Officer of Police 
concerned, who may l i k e  t o  ensuxe t h a t  t h e  
Tipstaff  is2gonsulted before any e n t r i e s  are 
cancelled. 'I 

6.31 Generally speaking, t he re  are  no formal arrangements 
whereby the  pol ice  a re  involved i n  t racing missing chi ldren 
i n  respect of whom custody orders  have been made. 
arrangements re fer red  t o  i n  paragraph 6.30 do not apply i n  
Scotland. The pol ice  i n  Scotland do not assume respons ib i l i ty  
f o r  t rac ing  children missing i n  these circumstances unless 
it i s  proposed t o  ra i se  cr iminal  proceedings f o r  plagium 
(i.e. chi ld  t h e f t ) .  Their formal involvement is  limited t o  
a s s i s t i ng  messengers-at-arms i n  enforcing a warrant for 
imprisonment o r  an order f o r  t h e  delivery of a child whose 
whereabouts a r e  known. The messengers-at-arms, however, 
cannot e f fec t ive ly  be employed i n  t racing missing children 
and, unless t h e  aggrieved pa r ty  has the funds t o  employ 
pr iva te  inquiry agents, t r ac ing  w i l l  be d i f f i c u l t .  We 
understand, nevertheless,  t h a t  t he  police w i l l ,  on request,  
give whatever informal ass i s tance  they can i n  tracing 
missing children. So l i c i to r s  and others making requests 
fo r  t racing may do so d i r e c t  t o  the Chief Constable of t he  
pol ice  force concerned. 

The 

6.32 In  pr inc ip le ,  it would seem reasonable for the 
pol ice  i n  Scotland t o  a s s i s t  i n  t racing ch i ldren ,  where 
there  is a cour t  order f o r  t h e i r  delivery. Searching 
fo r  missing persons is  a t a sk  t d  which they a r e  already 
accustomed and the  task is usual ly  beyond t h e  resources 
of inquiry agents. Furthermore, the police 

~ ~~ 

26 Home OfficeCircularNo. 174/1973, paras. 4 and 5. 
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have a nat ional  network and f a c i l i t i e s  for t r ac ing  which 
a r e  not  ava i lab le  t o  other  organisations.  

6.33 W e  would venture t o  express the  view t h a t  the 
pol ice  i n  Scotland should lend t h e i r  a id  i n  t r a c i n g  a 
ch i ld  subject  t o  a delivery order  made by the  Court 
of Session. 27 
formal arrangements should be introduced whereby, on 
request by a person having an i n t e r e s t ,  a descr ipt ion of 
a missing ch i ld  and other re levant  de t a i l s  can be 
published i n  t h e  Scot t i sh  Pol ice  Gazette and enqui r ies  
made by the pol ice  i n  the area where the ch i ld  is thought 
t o  be. 

(c) Northern I re land  

6.34 
Constabulary have been prepared to  a s s i s t  i n  es tab l i sh ing  
the  whereabouts of children subjec t  t o  custody orders.  
They have a l so  been prepared t o  take  posi t ive measures where 
the  lega l  posi t ion is  clear-cut ( a s  where a pa r ty  tries t o  
maintain de f ac to  custody of a ch i ld ,  despite t h e  existence 
of a committal order  occasioned by h i s  doing so). 
They are ,  however, concerned about the  strict l e g a l i t y  of 
t h e i r  involvement i n  both the short-term and long-term 
enforcement of custody orders; and t h i s  involvement (and 
consequent concern) is magnified by the  absence of any 
o f f i c e r  of the High Court with powers and du t i e s  akin t o  
those of the  Tipstaff  ( in  England)* o r  messengers-at-arms 
( i n  Scotland).  

Accordingly we provis ional ly  propose tha t  

As has already been mentioned,28 the  Royal Ulster 

27  W e  have r e s t r i c t e d  t h i s  proposal t o  cases where a custody 
order has been made and t o  Court of Session orders.  We 
venture t o  hope t h a t ,  i f  our  proposal is accepted, the 
competent au tho r i t i e s  would consider extending the 
arrangements t o  other  cases. 

28  See para. 6.28, above. 
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6.35 Despite these misgivings, the Royal Ulster 
Constabulary are prepared to issue a Porce Order along the 
lines of the Home Office Circular referred to in paragraph 
6.30 above. We suggest that this should be done. 

Assistance by government departments 

(a) England 

6.36 In England arrangements exist for the disclosure 
of addresses from the records of government departments for 
the purpose of tracing the whereabouts of a missing ward 
of court or the person with whom he is alleged to be. Under 
a Practice Direction issued by the Senior Registrar of the 
Family Division on 28 November 197229 requests for such 
information, giving all relevant particulars, 30 may be made, 
through the Registrar, to the Department of Health and Social 

31 Security, the Passport Office and the Ministry of Defence. 
Application may also be made to any other department, if the 
circumstances suggest that the address may be known to it. 

29 See E19731 1 w.L.R. 60. 

30 The possibility of identifying the record of a 
particular person will depepd on what identifying 
particulars are furnished to the department and 
the Practice Note specifies the particulars which 
should, so far as possible, accompany the request 
for information. 

The department most likely to be able to assist is 
the D.H.S.S., whose records are the most 
comprehensive and complete; 
made to the Passport Office or to the Ministry of 
Defence if either the records of the D.H.S.S. 
have failed to reveal an address or there are 
strong grounds for believing that the defendant may 
have made a recent application for a passport or 
that he is, or has recently been, a serving member 
of the Army, Navy or Ai.r Force. 

31 

applications should be 
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When any department i s  able t o  supply the address of the 

person sought it w i l l  communicate d i rec t ly  w i t h  t h e  
Registrar,  who i n  turn  w i l l  pass on the  information t o  the 
appl icant ' s  s o l i c i t o r s  (or t o  t h e  applicant i f  ac t ing  i n  
person) on an undertaking t o  use it only f o r  t h e  purpose 
of t he  proceedings. 

6.37 These arrangements a r e  s imi l a r  t o  those whereby 
the  address of a husband may be disclosed from t h e  records 
of those departments fo r  the  ass i s tance  of a wi fe  seeking 
t o  obtain o r  enforce an order f o r  maintenance f o r  herself 
o r  f o r  any ch i ld  of the  family. 32 

(b) scotland 

6.38 In  Srotland f a c i l i t i e s ,  s imi l a r  t o  those  i n  England, 
e x i s t  fo r  obtaining the  a.ddress of cer ta in  aliment defaulters 
from the records of t he  Department of Health and Social  
Security,  the  Passport  Office and the  Ministry of Defence. 

(c) Northern I re land  

6.39 There a r e  no spec i f ic  arrangements f o r  t h e  
disclosure of addresses by government departments t o  a s s i s t  
i n  t rac ing  the whereabouts of a missing ward. But 
arrangements, s imi l a r  to those out l ined  i n  paragraph 6.37 
above, e x i s t  whereby the court  may request the  address of a 
husband from t h e  records of t he  Department of Health and 
Social  Services,  t h e  Passport Off ice  and the  Ministry of 
Defence t o  enable a wife t o  commence maintenance proceedings 
o r  t o  enforce an order fo r  maintenance. 

33 

32 See [1973] 1 W.L.R. 60. 

33 Arrangements f o r  the disclosure of addresses apply t o  
any proceedings, e i the r  i n i t i a l  o r  for  enforcement, 
which include a claim f o r  aliment.  Details of these 
arrangements a r e  set out i n  1 9 9 1  S.L.T. (News)  183-184. 
1 
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Provisional proposal fo r  e t e n s i o n  of present  assistance by 
government departments 

6.40 There a re  undoubted anomalies i n  the present 
arrangements. I n  England i f  a ch i ld  vanishes there  has t o  
be a wardship appl icat ion before  a request can be made t o  a 
department f o r  disclosure of t h e  address of t h e  child o r  of 
t he  person with whom he is a l leged  t o  be. This  f a c i l i t y  
f o r  disclosure is not ava i lab le  i n  Northern Ireland,  even 
though the  wardship ju r i sd i c t ion  ex i s t s  there .  
i n  a l l  th ree  jur i sd ic t ions  there a re  arrangements for  
obtaining disclosure of addresses i n  maintenance proceedings, 
i n  none of those jur i sd ic t ions  do s imilar  f a c i l i t i e s  e x i s t  
f o r  obtaining the  address of a ch i ld  who is the subject of 
a custody order  o r  of the person with whoH he  is alleged to 
be, even though i n  custody proceedings the  w e l f a r e  of t he  
ch i ld  is the  paramount consideration. 

6.41 To eliminate these anomalies, w e  propose tha t  
f a c i l i t i e s ,  s imi l a r  t o  those which ex i s t  i n  wardship 
proceedings i n  England3' should be provided f o r  tracing t h e  
whereabouts of a missing ch i ld  i n  respect of whom a custody 
order  has been made by a supreme court i n  t h e  United 
Kingdom and of the  person with whom he is a l leged  t o  be. 
W e  a l so  suggest t h a t  these arrangements should extend t o  
wardship proceedings i n  Northern Ireland. 

Publ ic i ty  as  a means of t r ac ing  a missing c h i l d  

(a)  Ensland 

6.42 
High Court are frequently heard i n  pr ivate  and there are  
r e s t r i c t ions  on the  publ icat ion of such proceedings. 

And, while 

I n  England wardship and custody proceedings i n  the 

It is 

34 See para. 6.36, above. 
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provided by section 12(1) (a) of the Administration of 
Justice Act 1960 that the publication of information 
relating to wardship and custody proceedings before any court 
sitting in private shall of itself be contempt of court. But 
that section does not impose an irremovable ban on the 
publication of such information, and it has been held35 that 
the judge has an unfettered discretion to give leave for the 
publication of information relating to such proceedings 
heard in private; and that in exercising that discretion 
he will place the interests of the child in the forefront 
of his considerations. The High Court therefore has power 
to authorise the publication of such information whenever 
it is thought desirable to do so in order to assist in 
tracing a child who 2 s  the subject of an order made in such 
proceedings. 

(b) Scotland 

6.43 There are certain restrictions on the reports of 
consistorial proceedings,36 and the court has power in any 
proceedings concerning a child or young person under 17 to 
direct that no newspaper report should reveal his name 

, or details leading to his identification, or to publish his 
picture. 37 
disposed of in open court, and it is doubtful whether the 
court has power to hear a custody case behind closed doors 
(viz., to exclude the press and other members of the public). 

In practice, applications for custody are 

38 

35 

36 

37 

38 

Re R. (M.J.) [1975] Fam. 89; cf. SA., The Times, 
5 May 1976, where it was held that, although the 
publication of information relating to wardship 
proceedings is absolutely prohibited by the 
Administration of Justice Act 1960, s.12, the court 
has power to authorise publicity in a proper case. 

Judicial Proceedings (Regulation of Reports) Act 1926. 

Children and Young Persons (Scotland) Act 1937, s.46, 
as amended by the Children and Young Persons Act 1963, 
s.57; the section applies also to sound and television 
broadcasts: 1963 Act, s.57 (4). 

Babington v. Babington 1955 S.C.115, 122; but cf.2. v.& 
1955 S.C.378, which suggests that the Court of Session 
has power, in exceptional circumstances, to relax the 
strict rules of procedure in custody proceedings. 

135 



The Hodson Report recommended t h a t  " a l l  cour t s  should have a 
d iscre t ion  t o  hear i n  pr iva te  appllcations concerning 

children".39 
given t o  custody proceedings, w e  think it unnecessary i n  t h i s  
context t o  make any spec i f i c  recommendation. 

(c) Northern Ireland 

6 .44  In  Northern Ireland,  wardship proceedings are 
heard i n  p r iva t e  and the provisions of s ec t ion  1 2 ( 1 )  of t h e  
Administration of Jus t ice  A c t  1 9 6 0  apply. I f  the judge 
considers t h a t  publ ic i ty  w i l l  be i n  the b e s t  i n t e re s t s  of 
the  chi ld ,  he adjourns the  mat te r  i n to  open court ,  where an 
appropriate statement can be made. While t h e  Matrimonial 
Causes (Reports) Act (Northern Ireland)  1966 imposes 
r e s t r i c t ions  on newspaper r epor t s  of divorce proceedings, 
it spec i f i ca l ly  excludes " the  publication of any notice o r  
report  i n  pursuance of t he  d i rec t ions  of a court."" 

Should the  present  r e s t r i c t i o n s  on publ ic i ty  be removed? 

6.45 It has been sa id  t h a t  publ ic i ty  is t h e  most 
e f fec t ive  means of t racing a missing chi ld  and tha t  
accordingly i n  England:- 

Since the cour t  may now l i m i t  t h e  publicity 

4 0  

"where a child recovery order has been made, t h e r e  
should be no r e s t r i c t i o n  on publ ic i ty  u n t i l  the 
order  has been complied with and it should no 
longer be a matter f o r  which leave need be sought."42 

39 (1959) Cmnd. 842, para. 6 O ( v i i i )  ; see a l s o  para. 59 . 
4 0  See para. 6 .42 ,  above. 

4 1  See s .1(3)  (b) .  

42 Memorandum of the Holborn Law Society on "Kidnapped 
Children'' (23 October 1972) submitted t o  t h e  Lord 
Chancellor. 
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For our pa r t ,  however, w e  do no t  th ink  it advisable  t o  
impose any such inf lex ib le  r u l e ;  t o  do so, and t o  allow 
unbridled publ ic i ty  i n  every case where a ch i ld  recovery 
order  has been made, may w e l l  be pre judic ia l  t o  the  best  
i n t e r e s t s  of t he  chi ld .  W e  understand tha t  t h e  
prac t ice  of judges has frequently been t o  au thor i se  
publication of d e t a i l s  t o  the  p re s s  t o  enable a missing c h i l d  
t o  be t raced and w e  think t h a t  it must be l e f t  t o  the judge 
t o  decide whether the  i n t e r e s t s  of a child would best  be 
served by allowing publ ic i ty  i n  a given case. Where it is 
a question of t rac ing  a ch i ld  who i s  the subjec t  of a 
Scot t i sh  or Northern I r i s h  custody order r eg i s t e red  i n  
EnglandtB3 w e  think t h a t  the  English High Court should have 
power t o  order such publ ic i ty  as seems des i rab le  for  the 

purpose: 
should have a corresponding power. 

w e  think t h a t  the  High Court i n  Northern Ireland 

(C) RECOVERY OF THE CHILD 

The question f o r  consideration 

6.46 The s i tua t ion  envisaged here  is t h a t  t h e  whereabouts 
of a chi.ld and of the  r e c a l c i t r a n t  party a re  known and 
the  question f o r  consideration is  whether t he  present powers 
of the  court  a r e  adequate t o  compel t ha t  par ty  t o  hand over 
the ch i ld  t o  t h e  person e n t i t l e d  t o  h i s  custody o r  care and 
control.  

6 .47 
Courts i n  England and Northern Ireland and of the Court of 
Session i n  Scotland t o  secure compliance with t h e i r  orders. 
The court  may, on the appl icat ion of the aggrieved party, 
make an order d i rec t ing  t h a t  t he  chi ld  should be handed 

W e  have already r e f e r r e a l l  t o  the  powers of the High 

43 See para. 4.5, above. 
4 4  See paras. 6.22-6.28, above. 
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over t o  the  applicant.  
contempt of court  and the contemnor may u l t imate ly  be 
coerced i n t o  obedience by the  sanctions of committal or 
sequestration. Often the t h r e a t  of such sanc t ions  is  
enough t o  secure compliance with the  order f o r  delivery up 
of the  ch i ld  and the  court  has power t o  suspend the  
execution of t he  committal order  f o r  such per iod  and on 
such terms or conditions as it may specify. 

Fa i lure  t o  obey the  order  w i l l  be 

6.48 
d i r ec t  s teps  t o  enforce the order  f o r  del ivery up of the 
chi ld .  In Scotland the Court of Session may, on appl icat ion,  
grant  a warrant t o  messengers-at-arms and o the r  off icers  of 
t he  law t o  recover the  chi ld  and then to  de l ive r  him t o  t he  
person named i n  the  order. In  England the High Court may 
give a similar order  t o  the T ips t a f f  where t h e  ch i ld  is a 
ward of cour t ,  and our proposals,  i f  implemented, w i l l  
enable the  aggrieved par ty  t o  obtain such an order  i n  
respect  of any ch i ld  who i s  the  subject  of an order  r e l a t ing  
t o  custody made i n  the  High Court.45 In Northern Ireland, 
however, there  a re  no corresponding of f icers  of the  court. 
Enforcement depends on the . informal e f fo r t s  of t h e  Chief 
Clerk (whose o f f i c e  deals with the  commencement and conduct 
of wardship proceedings), the  Royal Ulster Constabulary, and 
o f f i c i a l s  of t he  appropriate welfare  authori ty .  Where a 
ch i ld  has t o  be recovered, r e s o r t  may eventual ly  have t o  be 
had t o  the  committal procedure out l ined i n  paragraph 6.28 
above . 

I t  i s  a l so  open t o  t h e  aggrieved pa r ty  t o  take more 

Invi ta t ion  for views 

6.49 We make no proposals, apar t  from t h a t  i n  
paragraph 6.26(a) above, but  i n v i t e  views as t o  whether 
any other improvements might be made. 

45 See para. 6.26(a),  above. 
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6.50 Our provisional proposals covering t h i s  Part of 
the paper are as follows:- 

The "stop list" procedure 

(1) The "stop list" procedure should be extended 
so as t o  include orders made by the Court of 
Session i n  Scotland and by the High Court i n  
Northern Ireland (paragraph 6.19) . 

(2)  The "stop list" procedure should be available 
t o  prevent a child from leaving the United 
Kingdom from any port  i n  any of the three law 
d i s t r i c t s ,  once the supreme court of any of 
the three l a w  d i s t r i c t s  has made an order 
prohibiting the removal of a chi ld  from its 
jurisdiction (paragraph 6.19) .  

(3) It should be provided by s t a tu t e  t h a t  an 
immigration o f f i ce r  or  a constable taking 
action i n  good f a i t h  i n  purported execution 
o r  furtherance.of an order of a United Kingdom 
court prohibiting the removal of a child from 
the United Kingdom should not be l iable  i n  
respect of such action (paragraph 6.21) .  

The enforcement machinery a t  the disposal of the court  

( 4 )  It should be made clear  that  t he  High Court 
i n  England should be able t o  enforce an 
order for the delivery up of a ch i ld  made 
i n  custody or matrimonial proceedings by 
making an order for the recovery of the 
child (paragraph 6.26). 

Where the High Court i n  England o r  the Court 
of Session i n  Scotland has made an order 
relating t o  custody, i n  custody o r  
matrimonial proceedings, it should be able, Of 

i ts  own accord, t o  order any person t o  disclose 

(5) 
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t o  the court  his knowledge of the 
whereabouts of the missing c h i l d  
(paragraphs 6.26 and 6.27) .  

Assistance by the  pol ice  

(6 )  I n  Scotland formal arrangements 
should be introduced whereby, on 
request by a person having an 
in t e re s t ,  a descr ip t ion  of a 
missing ch i ld  and other re levant  
d e t a i l s  can be published i n  t h e  
Scot t ish Pol ice  Gazette and 
enquiries made by the  police i n  
the  area where t h e  chi ld  is 
thought t o  be (paragraph 6.33). 

(7) I n  Northern I re land ,  a Force Order 
along the l i n e s  of Home Office Circular 
No. 174/1973 should be introduced 
(paragraph 6.35) . 

Assistance by government departments 

(8) F a c i l i t i e s ,  similar t o  those which ex is t  
i n  wardship proceedings i n  England, 
should be provided by government 
departments f o r  t rac ing  the whereabouts of 
a missing ch i ld  
custody order has been made by a supreme 
court  i n  the  United Kingdom and of the 
person with whom he is al leged t o  be. 
arrangements should extend t o  wardship 
proceedings i n  Northern I re land  (paragraph 
6 .41 ) .  

i n  respect of whom a 

These 

Recovery of the  ch i ld  

( 9 )  V i e w s  a re  inv i t ed  a s  t o  whether t h e  powers 
of the  court  t o  secure compliance with an 
order fo r  the  recovery of a c h i l d  need t o  be 
strengthened (paragraph 6 . 4 9 ) .  
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PART VIZ: SUMMARY- ?F PROVISIONAL RROPOSALS~ 

7 .1  
made and questions raised i n  t h i s  working paper. W e  would 
welcome views on these proposals and questions. 

P a r t  111: Ju r i sd i c t ion  

Jur i sd ic t ion  t o  make custody orders  i n  matrimonial proceedings 

1. Where a United Kingdom cour t  has ju r i sd i c t ion  i n  
proceedings f o r  divorce, n u l l i t y  o r  separation it should 
have ju r i sd i c t ion ,  a s  under the present  law, t o  make custody 
orders  i n  the  course of those proceedings (paragraph 3 . 3 4 ) .  

Other courts t o  decline ju r i sd i c t ion  

2 .  

proposal (7) below, a United Kingdom court should decline 
t o  exercise  ju r i sd i c t ion  t o  e n t e r t a i n  custody 01 wardship 
proceedings ei ther : -  

W e  append here a summary of the  provis ional  proposals 

Except i n  the emergency cases t o  which w e  re fer  i n  

(a)  while proceedings for .  divorce, n u l l i t y  or 
separation a re  continuing i n  another  United 
Kingdom court: o r  

(b) within s i x  months from the date  when another 
United Kingdom cour t  has made i t s  i n i t i a l  
order  a s  t o  custody i n  divorce, n u l l i t y  or 
separation proceedings (paragraph 3 . 3 4 )  . 

Retention of j u r i sd i c t ion  a f t e r  custody order i n  matrimonial 
proceedings 

3. Where a United Kingdom court  has made a custody 
order  i n  proceedings for  divorce,  nu l l i t y  o r  separation, 
it should r e t a i n  jur i sd ic t ion  to vary or  revoke t h a t  order 
o r  t o  make a f r e sh  custody order  unless and u n t i l  the court  

1 A l l  the  proposals i n  t h i s  paper a re  confined t o  United 
Kingdom cases ,  i . e . , t o  cases where the c h i l d  i s  habi tual ly  
res ident  i n  some pa r t  of t h e  United Kingdom: see para. 
3.2, above. 
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of the c h i l d ' s  hahi tual  residence makes a custody order 
r ega rdhg  the chi ld  ( paragraph 3.34). 

3ur i sd ic t ion  i n  wardship and independent custody proceedings 

4. (1) The general r u l e  should be t h a t  a court in  
a United Kingdom country should have 
jur i sd ic t ion  to  en ter ta in  wardship or 
independent custody proceedings i f ,  and only 
i f ,  the  ch i ld  i n  question i s  habi tua l ly  
res ident  i n  t h a t  country a t  t h e  da te  of the 
commencement of t h e  proceedings. 

(2)  Unless it i s  es tab l i shed  t h a t  t h e  habitual 
residence of a c h i l d  i s  i n  some other  country, 
it should be presumed tha t  h i s  habi tual  
residence is i n  t h e  country where he has 
resided cumulatively fo r  t he  longest  period i n  
the  year immediately preceding t h e  commencement 
of the proceedings. 

(3) I n  cases where t h e  ch i ld ' s  res idence has been 
2 changed without lawful au thor i ty  during the  

year immediately preceding t h e  commencement 
of the  proceedings, no account should be taken 
of the  period of t h a t  changed residence i n  
reckoning the  per iods of the  c h i l d ' s  
residence f o r  t h e  purposes of (2) above 
( paragraph 3.78) . 

Jur i sd ic t ion  by consent 

5. V i e w s  a r e  invi ted a s  t o  whether and i f  so subject t o  
what conditions the  pa r t i e s  should be able t o  confer by 
consent j u r i sd i c t ion  upon a cour t  which is n o t  i n  the country 
of the  ch i ld ' s  habi tual  res idence (paragraphs 3.81 - 3-87].  

2 See para. 3.76, above. 
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Power t o  a l t e r  o r  supersede custody orders 

6. 
i n  wardship o r  custody proceedings on the b a s i s  o f  
t h e  c h i l d ' s  h a b i t u a l  residence 'should r e t a i n  j u r i s d i c t i o n  
t o  vary o r  revoke t h e  order o r  t o  make a f r e s h  order  unless 
and u n t i l  a cour t  i n  another United Kingdom country makes a 
custody order:  - 

A United Kingdom cour t  which has made a custody o r d e r  

(a) i n  matrimonial proceedings between t h e  
c h i l d ' s  parents ;  o r  

(b) i n  wardship or  custody proceedings on the 
b a s i s  of the  c h i l d ' s  habi tua l  res idence 
i n  t h a t  country. 

The order  of t h e  o r i g i n a l  cour t  should then be t r e a t e d  as 
superseded by t h e  new order (paragraph 3.91). 

J u r i s d i c t i o n  i n  emergency cases  

7. (1) Where a ch i ld  i s  phys ica l ly  present  i n  a 
United Kingdom country a t  t h e  d a t e  of 
t h e  commencement of  t h e  proceedings,  the 
cour t s  of t h a t  country should have 
j u r i s d i c t i o n  t o  e n t e r t a i n  wardship or  
custody proceedings i f ,  and only i f ,  the 
immediate in te rvent ion  of the  c o u r t  is  
necessary f o r  t h e  pro tec t ion  of t h e  child. 

( 2 )  Such an emergency order  should be, l i a b l e  to 
be superseded a t  any time by t h e  cour t  of 
t h e  place where t h e  c h i l d  i s  h a b i t u a l l y  
r e s i d e n t  o r  by a cour t  i n  which matrimonial 
proceedings a re  continuing (paragraph 3.95). 

Combined proceedings for custody and maintenance, aliment 
or f i n a n c i a l  urovis ion 

8 .  In combined proceedings f o r  custody and maintenance, 
aliment or f i n a n c i a l  provision a court  i n  the  United Kingdom 
should be able  t o  make a custody order  only i f  t h e  chi ld  
is  habi tua l ly  r e s i d e n t  within i t s  j u r i s d i c t i o n ;  i n  
addi t ion,  i n  such proceedings t h e  court  should have 
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j u r i sd i c t ion  t o  make an in te r im custody order  on the basis  
of the ch i ld ' s  physical presence within i t s  jur i sd ic t ion  
i f ,  and only i f ,  the  immediate intervent ion of the  court 
is necessary f o r  the  protect ion of the ch i ld  (paragraph 3.105). 

Pa r t  IV:  Recognition and enforcement of United Kingdom 
custody and wardship orders  

The general scheme of enforcement 

9. (1) Where an order f o r  the custody of a child has 
been made by any court  i n  one p a r t  of the 
United Kingdom ("the issuing cour t" )  it may be  
reg is te red  i n  t h e  supreme court' of another p a r t  
of the United Kingdom ("the r eg i s t e r ing  court") 
on production of an authenticated copy of t he  
order ,  together with a statement signed by t h e  
applicant s t a t i n g  t h a t  t o  the  b e s t  of his  
knowledge and b e l i e f  the order is still in  fo rce  
and t h a t  there  is no l a t e r  and competing order  
of a United Kingdom court  r e l a t i n g  t o  the ch i ld .  

On production of t h e  above-mentioned documents, 
t he  o f f i ce r  of t h e  reg is te r ing  cour t  w i l l  
forthwith r e g i s t e r  the order unless it i s  
brought t o  h i s  no t ice  tha t  t he re  is a l a t e r  
and competing order  of a United Kingdom court  
r e l a t ing  t o  the  chi ld .  

V i e w s  are  inv i t ed  on our provis ional  conclusion 
t h a t  the o f f i c e r  of the r eg i s t e r ing  court 
should not be empowered t o  dec l ine  reg is t ra t ion  
except i n  the  circumstances referred t o  i n  
(2) above. 

I f  there  i s  a later and competing order of a 
United Kingdom cour t  re la t ing  t o  t h e  child b u t  
t he  applicant a s s e r t s  t ha t  it w a s  made without 
ju r i sd ic t iona l  competence, t he  application f o r  
r eg i s t r a t ion  w i l l  be referred t o  a judge of the 
reg is te r ing  court .  Registration of the e a r l i e r  

3 By "supreme court" i s  meant the  High Courts i n  England and 
Northern Ireland,  and the Court of Session i n  Scotland. 
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order nay only he  efgected L E  the judge 
dec ides tha t  the later and competing order 
w a s  made without jurisdictional competence. 

(5) On being registered i n  accordance with the 
foregoing provisions, an order by t h e  
issuing court s h a l l  forthwith have effect  
i n  the country of registration as i f  it were 
an order made by the supreme court i n  that 
country, so f a r  as it relates t o  r ights  of 
custody of and access t o  the chi ld  o r  
regulates the chi ld 's  education. 

( 6 )  Any party to the or iginal  proceedings before 
the issuing court may, for the purpose of 
securing the fur ther  enforcement of the 
registered order i n  the country of 
registration, apply t o  the supreme court of 
t h a t  country fo r  an injunction, interdict ,  an 
order for  the delivery of the chi ld ,  or other 
ancil lary orders. Such a remedy may a t  the 
discretion of the court be granted ex parte 
or  a f t e r  hearing such other pa r t i e s  as the 
court deems appropriate. 

(7 )  The registering court  may discharge the 
registration of t he  order on an application 
made t o  it for  t h a t  purpose or  of i t s  own 

motion. 

(8)  The new regis t ra t ion procedure would extend 
t o  custody orders made under the emergency 
jurisdiction proposed i n  paragraph 3.95 above 
(paragraph 4.5 1 . 

(9) The above scheme of registration and 
enforcement should also apply t o  interim 
custody orders (paragraph 4.7) . 
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Emergency enforcement 

10. 
court  makes an order which p r o h i b i t s  o r  restricts the 
removal of a ch i ld  from one p a r t  of the United Kingdom, 
t h a t  order should have the  e f f e c t  of imposing s imilar  
prohibi t ions o r  r e s t r i c t ions  on the  removal of  the child 
from the  United Kingdom (paragraph 4.9) .  

Enforcement of custody and wardship orders concerninq 
minors over 16 

T t  should be provided by s t a t u t e  that where a 

(3) 

(4)  

A wardship order  made i n  England o r  Northern 
Ireland should n o t  have the  e f f e c t  of 
preventing a person over 16 who is domiciled 
i n  Scotland from marrying i n  Scotland. 

I n  so f a r  a s  a wardship order  i n  respect of 
a person over 16 who is domiciled in  Scotland 
imposes personal r e s t r a i n t s  on t h e  ward 
otherwise than i n  respect of marriage (-., 

by providing t h a t  the  ward s h a l l  not assoc ia te  
with a pa r t i cu la r  person) it should not be 
enforceable i n  Scotland except on a spec i f ic  
order  of the Court of Session. 

The foregoing r u l e s  should no t  prevent the 
court  which has made a wardship order from 
punishing any person who, having been forbidden 
by t h e  court  t o  associate  with t h e  ward, acts 
i n  breach of the cour t ' s  order  within the 
jur i sd ic t ion  of  the court ,  o r  assists the 
ward t o  leave t h e  jur i sd ic t ion  (paragraph 4 . 1 9 ) .  

Custody orders  m a d e  i n  England o r  Northern 
Ireland i n  respect of a ch i ld  over  1 6  who is 
domiciled i n  Scotland should be enforceable 
i n  Scotland i n  accordance with t h e  general 
scheme of enforcement out l ined i n  paragraphs 
4.5-4.9 above (paragraph 4.21) - 
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P a r t  V: Concurrent wardship ox custody proceedings 
w i t h i n  the United Kingdom 

Stay of wardship or custody proceedings in  favour of 
concurrent matrimonial proceedings 

12 .  (1) Provision should be made for  the  s t a y  of 
custody o r  wardship proceedings i f  before 
t h e  t r i a l  o r  proof on the  merits it appears 
that proceedings f o r  divorce, n u l l i t y  or  
separat ion a re  continuing in  another 
United Kingdom country. 

W e  i n v i t e  views as t o  whether’ t h e  provision 
should impose a duty o r  confer a 
discret ionary power on the court  t o  s tay 
t h e  proceedings. 

The court  which has  imposed the  s t a y  should, 
unless  a custody order  has been made or 
approved i n  the  matrimonial proceedings, have 
power t o  discharge t h e  s tay when t h e  
matrimonial proceedings are s tayed o r  

concluded (paragraph 5.17). 

Stay of wardship o r  custody proceedings in  favour of 
concurrent wardship o r  custody proceedings 

( 4 )  To c a t e r  f o r  cases  where the c h i l d ‘ s  
habi tua l  residence i s  i n  dispute,  
provision should be made fo r  the  s t a y  
of custody o r  wardship proceedings f f  
before  the t r i a l  o r  proof on t h e  m e r i t s  
it appears that:- 

(a)  proceedings f o r  custody o r  wardship 
a re  proceeding i n  another United 
Kingdom country; and 

the  l a t t e r  proceedings w e r e  begun 
before the  commencement of t h e  first- 
mentioned proceedings. 

(b) 
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(51 W e  invi te  views as t o  whether the provision 
should impose a duty or confer a discretionary 
power on the court  t o  stay the proceedings. 

( 6 )  Where the court i n  which proceedings are 
continuing gives a decision on the merits, it 
should i n t i m a t e  i t s  decision t o  the court i n  
which proceedings are stayed and that court 
should then d i s m i s s  the proceedings. 

(7) Where the court i n  which proceedings are 
continuing s tays  o r  concludes those proceedings 
without giving a decision on the merits, it 
should intimate i t s  decision to the courts i n  
which proceedings are stayed, and that court 
may then remove the stay (paragraph 5.17). 

Ancillary m a t t e r s  

(8)  Provisions as t o  the  disclosure of information 
and as to  interim orders should be made on t h e  
l ines  s e t  out i n  paragraphs 5.14 t o  5.16 above. 

Part  VI :  Administrative problems involved i n  the enforcement 
of United Kingdom custody and s imilar  orders 

The "stop list" procedure 

13. (1) The "stop list" procedure should be 
extended so as t o  include orders made by the 
Court of Session i n  Scotland and by the High 
Court i n  Northern Ireland (paragraph 6.19) - 

(2 )  The "stop list" procedure should be 
available t o  prevent a child from leaving the 
United Kingdom from any port i n  any of the 
three law d i s t r i c t s  once the supreme court 
of any of the th ree  law d i s t r i c t s  has made an 
order prohibiting the removal of a child from 
i ts  jurisdiction €paragraph 6.19) . 
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(31 It  should be provLded hy s t a t u t e  t h a t  
an immigration o f f i ce r  or constable 
taking action i n  good f a i t h  i n  purported 
execution o r  furtherance of an orde r  of 
a United Kingdom court prohibi t ing the  
removal of a ch i ld  from the United 
Kingdom should no t  be liable i n  respect  
of  such act ion (paragraph 6.21). 

The enforcement machinery a t  t h e  disposal of t h e  court 

( 4 )  It should be made clear tha t  t he  High 
C o u r t  i n  England should be able t o  enforce 
an order  fo r  the del ivery up of a chi ld  
m a d e  i n  custody or matrimonial proceedings 
by making an order  for the recovery of the 
ch i ld  (paragraph 6.26). 

(5)’ Where the High Court i n  England or the  
Court of Session i n  Scotland has m a d e  an 
order re la t ing  t o  custody, i n  custody or 
patrimonial proceedings, it should be able , 
of  its own accord, t o  order any person t o  
d isc lose  t o  the court h i s  knowledge of the 
whereabouts of t h e  missing ch i ld  (paragraphs 6.26 
and 6.27) .  

Assistance by the  pol ice  

(6) I n  Scotland, formal arrangements should be 
introduced whereby, on request by a person 
having an i n t e r e s t ,  a description of a 
missing child and o ther  relevant d e t a i l s  can 
be published i n  t h e  Scot t ish Pol ice  Gazette 
and enquiries made by the pol ice  i n  the area 
where the chi ld  is thought t o  be (paragraph 6.33). 

(7)  I n  Northern Ireland,  a Force Order along the 
l i n e s  of Home Office  Circular No. 174/1973 
should be introduced (paragraph 6.35). 
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Assistance hy government departments 

(8) Fac i l i t i e s ,  similar t o  those which ex is t  i n  
wardship proceedings i n  England. should be 
provided by government departments for  
t racing the whereabouts of a missing child 
i n  respect of whom a custody order  has been 
made by a supreme court i n  t h e  United Kingdom 
and of the person with whom he  is alleged t o  
be. These arrangements should extend t o  
wardship proceedings i n  Ndrthern Ireland 
(paragraph 6.41) . 

Recovery of t he  chi ld  

(9 )  V i e w s  are  inv i ted  as t o  whether the  powers of 
the  court t o  secure compliance with an order 
f o r  the recovery of the ch i ld  need t o  be 
strengthened (paragraph 6.49). 
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