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THE LAW COMMISSION 

Working Paper No. 78 

RIGHTS OF ACCESS TO NEIGHBOURING LAND 

PART 1 INTRODUCTION 

1.1 This working paper has been prepared i n  response t o  
a re ference  made t o  us  by the  Lord Chancellor on 3 August 1978 
under sec t ion  3 ( l ) ( e )  of t he  Law Commissions Act 1965 , 1 

Our terms of re ference  

1.2 

1 . 3  
given : 

The Lord Chancellor asked us  

" to  cons ider  t he  l e g a l  d i f f i c u l t i e s  of  those  
who, lack ing  the  l e g a l  r i g h t  t o  do so ,  need 
t o  e n t e r  upon ano the r ' s  land i n  o rde r  t o  
in spec t  o r  do work upon t h e i r  own, t o  cons ider  
whether t hese  d i f f i c u l t i e s  can be remedied by 
l e g i s l a t i o n  and t o  make recommendations ." 

A very simple i l l u s t r a t i o n  of  t he  problem may be 

X and Y a r e  ad jo in ing  landowners. X ' s  house 
i s  b u i l t  very c l o s e  t o  t h e  boundary with Y ' s  
land. I t  needs r e p a i r  and some of  t he  r e p a i r s  
can be c a r r i e d  out on ly  i f  X ( o r  h i s  bu i lde r s )  
can ob ta in  access t o  t h e  f l a n k  wa l l  by en te r ing  
Y's land. Unfortunately X has no l e g a l  r i g h t  
t o  e n t e r  Y's l and  f o r  t h i s  purpose and Y w i l l  
no t  l e t  him do s o .  The r e s u l t  may be t h a t  X's 
house f a l l s  i n e v i t a b l y  i n t o  inc reas ing  
d i s r e p a i r .  

1 Sect ion  5 ( l ) ( e )  r equ i r e s  t h e  Commission " to  provide advice 
and information t o  government departments and o t h e r  
a u t h o r i t i e s  and bodies concerned a t  t h e  in s t ance  o f  t h e  
Government wi th  proposa ls  f o r  t h e  reform o r  amendment of 
any branch of t h e  l a w " .  

1 



1.4 But although many cases ,  perhaps most, w i l l  be of t h e  
simple kind j u s t  i l l u s t r a t e d ,  t h i s  w i l l  no t  be t r u e  of  a l l .  
Severa l  people may have d i f f e r e n t  p r o p r i e t a r y  i n t e r e s t s  ( f o r  
example, as landlord  and t enan t )  i n  t h e  property which needs 
r e p a i r  o r  i n  the  neighbouring land  t o  which access i s  sought. 

j 

The work f o r  which access i s  sought may not  be r e p a i r ,  but 
something l e s s  s e r ious  i n  cha rac t e r  ( f o r  example, decora t ion  
'or t h e  c l e a r i n g  of g u t t e r s )  or,something more se r ious  ( f o r  
example, complete demolit ion and r ebu i ld ing ) .  Again, t he  p iece  
of  neighbouring property t o  which access  i s  sought may not  be 
a d r ive  o r  pa th  o r  some o t h e r  a r e a  which i s  "vacant", bu t  an 
a r e a  on which t h e r e  i s  something a l ready  b u i l t  ( f o r  example, 
a greenhouse o r  even t h e  neighbour 's  house).  
t h a t  t h e  property t o  be worked on and t h e  property t o  be 
en te red  a r e  not  even s i d e  by s i d e ,  f o r  one may be on top  of t h e  
o t h e r :  t h e  l e g a l  concept of  "land" i s  wide enough t o  embrace 
f l a t s ,  o f f i c e s  o r  o the r  u n i t s  of  accommodation b u i l t  i n  blocks,  
and i n  such cases  t h e  access  requi red  may be t o  the  u n i t  above, 
o r  t h e  one below. 

I t  may be ,  indeed, 

These d i f fe ren t '  s i t u a t i o n s  pose problems 
I which we s h a l l  have t o  cons ider  i n  t h e  course o f  t h i s  paper.  

This paper and our work on appurtenant r i g h t s  
I 
I 1.5 We must d i scuss  b r i e f l y  t h e  r e l a t i o n s h i p  between t h i s  
I paper and our  work on appurtenant r i g h t s .  Our Working Paper 

No. 36, dea l ing  with Rights Appukenant t o  Land, was published 
on 5 Ju ly  1971. Although consu l t a t ion  on t h a t  working paper 
has been completed long ago, we have only r ecen t ly  been ab le  
t o  resume work on i t s  sub jec t  mat te r  . 2 

1.6 The access scheme which we p rov i s iona l ly  propose i n  
P a r t  5 of  t h i s  paper does no t  involve  t h e  c rea t ion  of  r i g h t s  
which a r e  "appurtenant" t o  l and  wi th in  t h e  normal meaning of  
t h a t  term; s o  although we a r e  concerned here  with a problem 
which f a l l s  on the  f r i n g e s  of  t h e  a rea  of law d e a l t  with i n  

2 We in tend  t o  dea l  with appurtenant r i g h t s  i n  sec t ions ,  
t u rn ing  f i r s t  t o  p o s i t i v e  and r e s t r i c t i v e  covenants. 

2 



Working Paper No. 3 6 ,  i t  i s  nonethe less  a d i s t i n c t  mat te r .  

1 . 7  The problem wi th  which we a r e  concerned i n  t h i s  paper 
i s  t h a t  of a landowner who wants access  t o  h i s  neighbour 's  land 
i n  order  t o  work on h i s  proper ty .  This prob 
d i s t ingu i shed  from another problem which, though 
s i m i l a r ,  r a i s e s  q u i t e  d i f f e r e n t  i s s u e s  and f a l l s  
Working Paper No. 36 and not  w i th in  t h i s  paper. 
t h e  problem of a landowner who wants t o  do work 
neighbour 's  p roper ty .  I f ,  f o r  example, one f l a t  

em must be 
s u p e r f i c i a l l y  
square ly  with 
We r e f e r  t o  
0 .  h i s  
de r ives  

n 

support  from another ,  and t h e  o the r  i s  f a l l i n g  i n t o  d i s r e p a i r ,  
t he  owner of t h e  f i r s t  f l a t  needs t o  r e p a i r ,  no t  h i s  own f l a t ,  
but t he  one underneath . This ,  however, i s  no t  r e a l l y  a 
problem about access but  about t he  subs t an t ive  r i g h t  t o  do t h e  
r e p a i r s .  Someone who has t h e  r i g h t  t o  do t h e  work i t s e l f  w i l l  
never l ack  an a n c i l l a r y  r i g h t  of access  i n  order  t o  ca r ry  it 
o u t :  he w i l l  have t h i s  l a t t e r  r i g h t  au tomat i ca l ly ,  by necessary 
impl ica t ion  i f  not by express  g ran t .  What i s  lack ing  i n  these  
cases i s  the  a c t u a l  r i g h t  t o  do t h e  work; and t h e  ques t ions  
whether, and i n  what circumstances,  t h i s  should e x i s t  w i l l  be 
l e f t  f o r  cons idera t ion  i n  the  course of our  work on appurtenant 
r i g h t s  . 

3 

4 

~~ ~ 

3 Normally t h i s  problem i s  express ly  d e a l t  wi th  i n  t h e  l ea ses  
or o t h e r  documents r e l a t i n g  t o  t h e  f l a t s ,  but t h i s  may n o t  
always be the  case.  

s epa ra t e s  two p r o p e r t i e s  owned by d i f f e r e n t  people,  who 
may be c a l l e d  A and B. I n  s o  f a r  as t h e  wa l l  belongs t o  A 
he has a r i g h t ,  by v i r t u e  of h i s  ownership, t o  r e p a i r  i t ,  
and access f o r  t h a t  purpose t o  B ' s  l and  could be acquired 
through t h e  scheme put  forward i n  P a r t  5 o f  t h i s  paper. 
But i n  s o  f a r  a s  t h e  wa l l  belongs t o  B (and i f  it i s  a 
p a r t y  wa l l  h a l f  may belong t o  each of them), t he  fundamental 
ques t ion  is whether A has a r i g h t  t o  r e p a i r  i t  a t  a l l .  
I f  he has (probably because h i s  property has acquired an 
easement of support  from i t ) ,  then  he w i l l  au tomat ica l ly  
have any necessary r i g h t  of access  f o r  t h i s  purpose. I f  
he has n o t , t h e n  a mere r i g h t  of  access  would be of no use 
t o  him. In  n e i t h e r  case  would he f a l l  wi th in  t h e  scope 
of t h i s  paper.  

4 S imi la r  cons idera t ions  apply i n  r e l a t i o n  t o  a wal l  which 

3 



PART 2 THE EXISTING LAW 

2 . 1  In  t h i s  p a r t  of t h e  working paper we cons ider  t h e  
l e g a l  background t o  t h e  problem. 

No general  r i g h t  of  access 

2 . 2  There i s  i n  English law no general  r i g h t  of en t ry  
upon neighbouring land i n  order  t o  do work on one ' s  own 
p rope r ty ,  even i f  t h e  work c o n s i s t s  of  e s s e n t i a l  r e p a i r s .  
Unless a s p e c i f i c  r i g h t  has been c rea t ed  o r  has a r i s e n  i n  
one of  t h e  ways mentioned below, a person who e n t e r s  
neighbouring land f o r  t h i s  purpose and without consent i s  
simply a t r e spasse r .  

2.3 This p ropos i t i on ,  though a l r eady  c lear ' ,  has been 
s t r i k i n g l y  i l l u s t r a t e d  i n  a case decided s ince  t h e  d a t e  of 
t h e  Lord Chancellor 's  re fe rence  t o  u s ,  John Trenberth Ltd. 
v. National Westminster Bank Ltd . 6 

In t h a t  ca se ,  t h e  Bank owned premises which 
had become dangerous7. They abu t t ed  on a 
highway and t h e  Bank had a s t a t u t o r y  duty 
t o  maintain them i n  a s a f e  condi t ion .  The 
Bank sought access  t o  t h e  neighbouring 
property i n  o rde r  t o  e r e c t  s ca f fo ld ing  and 
ca r ry  out  t he  necessary r e p a i r s .  They 
o f fe red  appropr i a t e  assurances and indemni t ies ,  

5 Hewlit t  v. Bickerton (1947) C . L . C .  10504; 150 Es t a t e s  
Gazette 4 2 1 .  

6 (1979) 39 P.  & C.R. 104; 253 E s t a t e s  Gazette 151. 
7 At ten t ion  was drawn i n  t h i s  ca se  t o  s.58(1) of  t h e  Pub l i c  

Health Act 1936, under which a l o c a l  a u t h o r i t y  may ob ta in  
an order  r equ i r ing  t h e  owner 0.f a dangerous bu i ld ing  t o  
make i t  sa fe .  Even i f  such an order-were made, t h e r e  
appears t o  be no genera l  power f o r  t h e  owner t o  e n t e r  
neighbouring land i n  o rde r  t o  comply with it. (As t q  
London, however, s ee  para.  2 . 2 1  below.) But non-compliance 
enables t h e  l o c a l  au tho r i ty  t o  execute t h e  order  (S .  5 8 ( 2 ) ) ,  
and it seems t h a t  they would be ab le  t o  e n t e r  neighbouring 
land  by v i r t u e  of  s .  2 8 7 ( l ) ( c ) ,  which gives them ( sub jec t  
t o  c e r t a i n  condi t ions)  "a r i g h t  t o  e n t e r  9 premises .... 
f o r  t he  purpose of ... execut ing any work... requi red  by ... 
any order  made under t h i s  Act" (emphasis supp l i ed ) .  

4 



but t h e  neighbouring owner d i d  no t  consent 
and ceased a f t e r  a time t o  answer l e t t e r s .  
The Bank's bu i lde r s  then  en te red  without 
consent and began t o  do the  work. The 
neighbouring owner sought ,  by way of 
i n t e r locu to ry  r e l i e f ,  a cour t  o rder  f o r  t h e  
removal of  t h e  sca f fo ld ing  and in junc t ions  
r e s t r a i n i n g  f u t u r e  en t ry .  

8 The neighbouring owner was success fu l  . Walton J. he ld  t h a t  
although t h e  a c t u a l  damage caused t o  t h e  neighbouring owner 
was "so s l i g h t  t h a t  i f  an a c t i o n  were brought f o r  i t ,  it  
would hard ly  command t h e  sma l l e s t  co in  of t h e  t h e  
Bank and t h e i r  b u i l d e r s  were nonethe less  t r e s p a s s e r s  aga ins t  
whom an immediately effect ive" in junc t ion  should and would be 
gran ted ,  because people "are no t  t o  i n f r i n g e  the  property 
r i g h t s  o f  o the r s  and then say ,  'And I am e n t i t l e d  t o  go on 
doing it because I am r e a l l y  doing you no t a n g i b l e  harm, and 
fivepence w i l l  amply compensate you f o r  t h a t  harm. 

P a r t i c u l a r  cases  where r i g h t s  of access  may e x i s t  

2 . 4  Although t h e r e  i s  no genera l  r i g h t  of access  t h e r e  
a r e ,  as we have ind ica t ed  above, s e v e r a l  ways i n  which r i g h t s  
of access  might come i n t o  being i n  p a r t i c u l a r  cases .  They 
might be c rea t ed  expres s ly ,  o r  they might a r i s e  i n  o the r  ways. 

8 

9 
10 

11 

The case  may be con t r a s t ed  wi th  Mi l l e r  v.  Jackson [1977] 
Q.B .  966 (C.A.) ; but s e e  K e n n a w a y T h o m ~ 9 8 0 )  Journa l  
of  Planning and Environment Law,  August 1980, p. 515  (C.A.). 
39 P.  & C.R. a t  p. 107. 
A F l e a  t h a t  t he  i n j u n c t i o n ,  though granted ,  should be 
suspended s o  t h a t  t h e  work could be completed, was 
r e j ec t ed .  This course had been adopted i n  d i f f e r e n t  
circumstances i n  Wollerton and Wilson Ltd. v. Richard 
Costain Ltd. [197-L.R. 4 1 1 ,  bu t  t h a t  case  had been 

:tdb [?971] 1 W.L.R. 598, pe r  R u e a t  p. 603 and 
M t o n  J. s a i d  i n  t h e  p re sen t  case  t h a t  i t  "cannot b i  
r e l i e d  upon s o  f a r  a s  suspension i s  concerned." See 39 
P.  & C.R. a t  p. 107. 
39 P L C . R .  a t  p .  1 0 7 .  

ou t e  i n  t h e  Court o f  Appeal (Charrin ton  v.  Simons & Co. 

5 



(a) Rights c rea t ed  express ly  

! 
2 . 5  I f  such r i g h t s  a r e  c rea t ed  expres s ly  under t h e  
p re sen t  law, they e x i s t  most commonly as  easements; r i g h t s  of  
t h i s  kind a r e  the re fo re  considered f i r s t .  

( i )  Easements 

2 . 6  Easements a r e  pe rpe tua l  r i g h t s  which a r e  a t tached  t o  
and e x i s t  f o r  t h e  b e n e f i t  of  one p i ece  of  land  (known as  t h e  
dominant land) and a r e  exe rc i sab le  by t h e  owner f o r  t h e  time 
being of  t h a t  land over some o t h e r  p i ece  of  l and  ( the  s e r v i e n t  
land) .  A dominant landowner may thus have an easement 
e n t i t l i n g  him t o  e n t e r  ad jo in ing  s e r v i e n t  land i n  order  t o  do 
work upon h i s  own land. 

2 . 7  The grant  of an express  easement t akes  p l ace  sometimes 
a s  a s epa ra t e ,  s e l f - con ta ined  t r a n s a c t i o n ,  but more o f t e n  on 
t h e  conveyance o r  t r a n s f e r  of  l and ;  and an express  easement 
of t he  kind we a r e  consider ing would most u sua l ly  be c rea t ed  
on a s i n g l e  p iece  of  land  being f i r s t  sub-divided f o r  purposes 
o f  bu i ld ing ,  when t h e  t r a n s f e r  o r  conveyance of  each of  t h e  
new u n i t s  might inc lude  an easement allowing t h e  owner t o  
e n t e r  f o r  c e r t a i n  purposes t h e  u n i t  o r  u n i t s  ad jo in ing  h i s  
own. 

( i i )  Other r i g h t s  

2 .8  A r i g h t  of access  which e x i s t s  a s  a l e g a l  easement may 
be s a i d  t o  enjoy t h e  h ighes t  l e g a l  s t a t u s ,  s i n c e  it w i l l  
enure through d i f f e r e n t  ownerships of  t h e  s e r v i e n t  and dominant 
lands  and w i l l  u sua l ly  be pe rpe tua l ;  bu t  r i g h t s  of  access  may 
be c rea t ed  i n  o the r  ways. Thus one landowner may covenant with 
another  t h a t  he w i l l  permit t h e  o t h e r  t o  e n t e r  h i s  land. 
Equally,  he may grant  him a l i c e n c e  t o  do so .  Indeed any 
v a l i d  agreement may ope ra t e  t o  confer  such a r i g h t .  But r i g h t s  
c r ea t ed  i n  these  ways may no t  always have t h e  d u r a b i l i t y  and 
u n a s s a i l a b i t y  of  easements. 

6 



[b) Rights no t  c r ea t ed  expres s ly  

2.9 Rights of  access may a l s o  come t o  e x i s t  otherwise 
than by an express a c t  o f  t he  p a r t i e s .  In  t h e  paragraphs 
which follow we d iscuss  b r i e f l y  the  ways i n  which t h i s  can 
happen, mainly with a view t o  showing t h a t  r i g h t s  of  t h e  kind 
we have i n  mind w i l l  i n  f a c t  seldom a r i s e  i n  any of  t hese  ways. 

( i )  Implied easements 

2.10 Implied easements come i n t o  being when, and only when, 
the  owner o f  a p iece  o f  land  conveys or t r a n s f e r s  p a r t  o f  i t  t o  
a gran tee  and, although t h e  conveyance makes no mention of  an 
easement, t he  circumstances a r e  such t h a t  t h e  law t r e a t s  one a s  
having a r i s e n .  

2 . 1 1  One very l i m i t e d  group of  implied easements may a r i s e  
i n  favour e i t h e r  of  t he  g ran to r  o r  o f  t h e  g ran tee .  These a r e  
usua l ly  known a s  easements of  necess i ty .  They a r e  l i s t e d  i n  
the  judgment of  Megarry V . - C .  i n  Nickerson v.  Barraclough”: 

“ I t  seems c l e a r  t h a t  n e c e s s i t y  may be 
r e l evan t  t o  r i g h t s  of way i n  two d i s t i n c t  
but overlapping ways. F i r s t ,  t h e r e  may be 
a way of n e c e s s i t y ,  s t r i c t l y  so-ca l led .  
Here t h e  necess i ty  i s  t h a t  without t he  way 
t h e  land would be landlocked, and could 
not  be used a t  a l l . . . .  Second, t h e  way may 
be necessary (a)  f o r  t h e  enjoyment of  some 
r i g h t  express ly  granted by t h e  conveyance 
(as where t h e  gran t  of  a r i g h t  t o  draw water 
from a sp r ing  w i l l  imply a r i g h t  of way t o  
t h e  s p r i n g ) ,  o r  (b) i n  order  t o  give e f f e c t  
t o  the  common i n t e n t i o n  of  t h e  p a r t i e s . ”  

Rights of  t he  kind we a r e  consider ing could not  a r i s e  under 
t h e  f i r s t  head. Limb (a)  of  t he  second head comprises 
a n c i l l a r y  r i g h t s  of  way which a r e  necessary t o  t h e  exe rc i se  
of  o the r  r i g h t s  express ly  gran ted .  We th ink  t h e r e  i s  no case  
i n  which a r i g h t  of access  of  our kind could a r i s e  i n  t h i s  
way, bu t  we th ink  limb (a)  would a l s o  apply t o  cases  i n  which 

1 2  [1979] 3 W . L . R .  5 6 2 ,  a t  p. 566 .  
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a n c i l l a r y  r i g h t s  were necessary t o  the  performance of 
ob l iga t ions  express ly  undertaken, and cases of t h a t  kind 
might occas iona l ly  give r i s e  t o  one. I f ,  f o r  example,A 
covenanted with B t o  maintain a wal l  on h i s  (A's) land ,  and 
A could maintain i t  only by en te r ing  B ' s  l and ,  it seems t h a t  
A would have a r i g h t  o f  access f o r  t h i s  purpose. But cases 
of  t h i s  kind a re  r a r e  i n  the  extreme. A s  t o  limb (b) of  t he  
second head, there  i s  perhaps a p o s s i b i l i t y  t h a t  r i g h t s  o f  
o u r  kind could occas iona l ly  a r i s e  as  intended easements; bu t  
such easements a re  implied only when they a r e  e s s e n t i a l  t o  t h e  
use of  t h e  premises i n  a way i n  which both p a r t i e s  i n t end  
t h a t  they  s h a l l  be used, and it seems doubtful whether r i g h t s  
of  access f o r  t h e  general  purposes of r e p a i r  would f a l l  wi th in  
t h i s  p r i n c i p l e .  So f a r  as we know, the re  i s  no case i n  which 
such r i g h t s  have been e s t a b l i s h e d  i n  t h i s  way13. 

2 . 1 2  The remaining ca t egor i e s  of  implied easements a re  
those  which a r i s e  only i n  favour of  the  grantee.  I f  c e r t a i n  
f a c i l i t i e s  i n  the  na tu re  of easements (usua l ly  known as 
quasi-easements) a r e  enjoyed over one p a r t  of t h e  g ran to r ' s  
l and  f o r  the  b e n e f i t  of another p a r t ,  and he then  conveys o r  
t r a n s f e r s  t he  bene f i t ed  p a r t ,  t h e  f a c i l i t i e s  i n  ques t ion  may 
be e l eva ted  t o  t h e  s t a t u s  of f u l l  easements and a t t ached  
permanently t o  the  land of  the  gran tee .  This may happen under 
t h e  r u l e  i n  Wheeldon v. Burrows14 o r  under s e c t i o n  62 of  the  
Law o f  Property Act 192515. 

13 The circumstances i n  which r i g h t s  of  access might be 
claimed under t h i s  p r i n c i p l e  would seem t o  bea r  a c lose  
resemblance t o  those discussed i n  a s l i g h t l y  d i f f e r e n t  
context i n  footnote  2 1  below. 

1 4  ( 1 8 7 9 )  1 2  Ch.D. 31  (C .A . )  

15 See para.  2 . 1 4  below. Since s .  6 2  ope ra t e s  by deeming 
a conveyance of  l and  a c t u a l l y  t o  inc lude  a conveyance of 
o f  the  quasi-easements as  f u l l  easements, t h e  gran t  i s  
in a sense express r a t h e r  than  implied - but  no t  i n  t h e  
sense i n  which we a r e  us ing  t h e  term i n  t h i s  paper and 
n o t ,  i t  i s  submitted,  i n  t h e  sense i n  which most people 
would understand i t ,  because t h e  easements c rea t ed  
through s .  62 may no t  be contemplated by e i t h e r  pa r ty .  
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2.13 The r u l e  i n  Wheeldon v. Burrows would seldom serve  
t o  c r e a t e  easements of  t h e  kind with which we a r e  concerned, 
because it  app l i e s  only when t h e  f a c i l i t i e s  i n  quest ion have 
been "continuous and apparent"16. 
meaning of  t h i s  requirement17 i t  could seldom be f u l f i l l e d  
by a f a c i l i t y  which of  i t s  na tu re  would be exe rc i sed  only  
occas iona l ly  and of t h e  ex i s t ence  of  which t h e r e  would normally 
be no v i s i b l e  evidence. Thus i n  W e  v. Kirkland18, a co t t age  
and a farmyard on which it abu t t ed  had once been i n  t h e  same 
ownership and the  co t t age  had subsequently been s o l d  o f f .  The 
c u r r e n t  owner of t h e  co t t age  claimed a r i g h t  t o  e n t e r  t h e  
farmyard i n  o rde r  t o  maintain the  co t t age  wa l l  and c lean  the  
g u t t e r s  and windows. He  f a i l e d  t o  make out  h i s  case  under 
t h e  r u l e  i n  Wheeldon v. Burrows because t h e  exe rc i se  of  t h e  
f a c i l i t y  t o  e n t e r ,  though it  had taken  p lace  dur ing  t h e  
pe r iod  of common ownership, had no t  been "continuous and 
apparent". 

Whatever may be the  p r e c i s e  

2 . 1 4  Sec t ion  62 of t h e  Law of Property Act 1925 i s  wider 
than t h e  r u l e  i n  Wheeldon v. Burrows, and i s  of more importance 
i n  t h e  present  contex t .  I t  provides  (so f a r  a s  r e l e v a n t ) :  

"A conveyance of  land  s h a l l  be deemed t o  
inc lude  ... a l l  ... ways ... l i b e r t i e s ,  
p r i v i l e g e s  ... r i g h t s  and advantages whatsoever, 

16 I t  i s  poss ib l e  t h a t  t h e  r u l e  i n  Wheeldon v. Burrows app l i e s  
a l s o  t o  cases  i n  which t h e  f a c i l i t y ,  though not  continuous 
and apparent ,  was necessary t o  t h e  reasonable enjoyment of 
t he  land  granted: s ee  t h e  d i scuss ion  i n  R.E.  Megarry and 
H.W.R. Wade, The Law o f  Real Pro e r t  (4th ed. ,  1975), 
p. 834. But i n  Ward v. Kirkland' 19271 1 Ch. 194, 
Ungoed-Thomas J. pointed-. '224 and 225) , " tha t  t h e r e  
i s  no case i n  which p o s i t i v e  easements which a r e  n o t  
'continuous and apparent '  have been he ld  t o  come wi th in  
t h e  doc t r ine  of Wheeldon v.  Burrows." 
See Megarry and Wade, 9. e., pp. 834 and 835. 1 7  

18 [1967] 1 Ch. 194. 
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apper ta in ing  o r  reputed  t o  appe r t a in  t o  t h e  
land ,  o r  any p a r t  t h e r e o f ,  o r ,  a t  t h e  time 
of  t h e  conveyance ... enjoyed with o r  reputed 
o r  known a s  p a r t  o r  p a r c e l  of  o r  appurtenant 
t o  t h e  land  o r  any p a r t  thereof .”  

The “genexal words” thus  cover a l l  kinds of quasi-easements and 
n o t  merely those  which a r e  continuous and apparent.  In f a c t  
t h e  claimant i n  Ward v. Kirkland19,who f a i l e d  t o  make ou t  h i s  
case  under t h e  r u l e  i n  Wheeldon v. Burrows, succeeded i n  an 
a l t e r n a t i v e  p l e a  under s e c t i o n  62. I t  i s  c l e a r ,  t he re fo re ,  
t h a t  t h e  sec t ion  may be an important source of  easements of 
t h e  kind we have i n  mind; bu t  of course i t  opera tes  only when 
the two p ieces  of land i n  ques t ion  have been i n  common ownership 
and when, dur ing  t h a t  ownership, a quasi-easement has been 
enjoyed”. I t  could the re fo re  no t  opera te  i f  dur ing  t h e  per iod  
o f  common ownership t h e r e  had been no bu i ld ing  on t h e  land  
l a t e r  s o l d  o f f  o r ,  though t h e r e  had been one, no work r equ i r ing  
access  had been done on it  . 2 1  

19 
20 

2 1  

See para .  2.13 above. 
I t  seems from Lon v .  Gowlett [1923] 2 Ch. 1 7 7  (approved 
by the  House o e  Lprds in.Sovmots Investments Ltd. v. 
Secre ta ry  of S t a t e  f o r  t h e  Environment 119791 A.C.  144, 
a t  D. 1691 t h a t  a auasi-easement i s  no t  enioved f o r  t h i s  
purpose unless  t h e r e  i s  a s epa ra t ion  of  occupation a s  
between t h e  two p ieces  of  land. This would r e s t r i c t  t h e  
opera t ion  of s .  62 s t i l l  f u r t h e r  i n  cases  of t h i s  kind. 
I n  Ward v. Kirkland [1967] 1 Ch. 194, Ungoed-Thomas J. 
r e f G d  ( a t  p. 226) t o  words o f  Parker  J. i n  Browne v. 
Flower [1911] 1 Ch. 219 a t  p .  2 2 4 ,  which d e a l t w i t h t h e  
poss ib l e  e f f e c t  o f  t h e  doc t r ine  t h a t  a gran tor  must no t  
derogate from h i s  gran t .  With h e s i t a t i o n ,  and o b i t e r  
he then  expressed t h e  view t h a t  an easement of  
could be e s t ab l i shed  on t h i s  a l t e r n a t i v e  b a s i s .  I f  t h a t  
i s  r e a l l y  s o ,  i t  would seem t h a t  an easement might be 
e s t ab l i shed  even i f  no work had been done on t h e  bu i ld ing  
dur ing  t h e  per iod  of common ownership, and perhaps even 
i f  i t  had no t  been b u i l t  a t  t h a t  time - provided, i t  
seems, t h a t  t h e  s a l e  had been made “ f o r  t h e  purpose of 
e r e c t i n g  a bui ld ing“  and e r e c t i n g  i t ,  moreover, i n  a 
p o s i t i o n  i n  which an easement of  access  would be requi red .  
But i n  Woodhouse & Co. Ltd. v. Kirkland Derb Ltd. 
[1970] 1 W.L.R .  1185 ,  Plowman J .  
was not  c i t e d )  concluded t h a t  a oAsi t ive  rTZE of  t h i s  

t o  who; WardY’Trkland 

kind could not  be acquired underL t h e  doc t r ige .  
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( i i )  Easements acqui red  by 
long usage 

2.15 I f  a f a c i l i t y  has a c t u a l l y  been enjoyed f o r  a 
cons iderable  per iod  of years  t h e  law w i l l  i n  c e r t a i n  
circumstances accord it  t h e  s t a t u s  of  an easement. This may 
happen through p r e s c r i p t i o n  a t  common law, under t h e  doc t r ine  
of t h e  " l o s t  modern grant",  o r  by t h e  P resc r ip t ion  Act 1832. 
We th ink  it unnecessary t o  d i scuss  t h e  d e t a i l s  of any of these  
methods here.  They could opera te  t o  c r e a t e  an easement of 
access  o f  t he  kind we have i n  mind, bu t  they  would seldom do 
so.  For  o n e - t h i n g ,  although it i s  not  e s s e n t i a l  t h a t  t he  
exe rc i se  of t he  f a c i l i t y  be cons tan t  - i f  it i s  such t h a t  i t  
would, by i t s  na tu re ,  be exe rc i sed  only spasmodically,  then  
spasmodic exe rc i se  may s u f f i c e  - t h e r e  must be some element 
of  con t inu i ty .  For  another ,  i t  i s  e s s e n t i a l ,  i f  an easement 
i s  t o  be acqui red ,  t h a t  t h e  f a c i l i t y  should no t  be exerc ised  
by t h e  express permission of  t h e  owner of t h e  s e r v i e n t  land. 

( i i i )  Estoppel r i g h t s  

2.16 Recent cases have shown t h a t  t h e  doc t r ine  of 
equ i t ab le  es toppel  may have a p a r t  t o  p l ay  i n  r e l a t i o n  t o  
r i g h t s  over land. Broadly, t h e  doc t r ine  comes i n t o  opera t ion  
i n  t h i s  contex t  when one landowner has ac t ed  ( f o r  example, by 
spending money on h i s  proper ty  which he would no t  otherwise 
have spent )  on a b e l i e f ,  engendered o r  encouraged by t h e  
o t h e r ,  t h a t  t h e  oth'er w i l l  al low him ( o r  w i l l  continue t o  
allow him) some p a r t i c u l a r  f a c i l i t y  of t h i s  kind. In  such 
circumstances t h e  doc t r ine  may opera te  t o  prevent t h e  
withdrawal of  an e x i s t i n g  f a c i l i t y  which could otherwise be 
f r e e l y  withdrawn", o r  t o  make enforceable  a new f a c i l i t y  which 

2 2  E .R .  Ives (Investments) Ltd. v. H i  h [1967] 2 Q . B .  379 
(C .A . ) .  A second ground f o r  the-&ision i n  t h i s  case  
was t h a t  t h e  landowner a g a i n s t  whom t he  r i g h t  of way 
was claimed was himself enjoying a f a c i l i t y  i n  r e spec t  
of t h e  c la imant ' s  land and "he who t akes  t h e  b e n e f i t  
must accept t he  burden". See a l s o  HO ood v. Brown 
[1955] 1 W.L.R. 213. 
opera te  by i t s e l f  t o  improve t h e  s t a t u s  of an en t ry  
f a c i l i t y .  

This p r i n c i p l e  %y occas iona l ly  
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23 could no t  otherwise be enforced . Again, however, i t  i s  
c l e a r  t h a t  such r i g h t s  a r e  r a r e  and provide no general  so lu t ion  
t o  the  problem. 

( iv )  Rights a r i s i n g  through breach 
of  duty 

2 . 1 7  Another c l a s s  of  r i g h t s  of e n t r y  may be  worth 
mentioning he re ,  no t  because t h e  c l a s s  i s  l a r g e  o r  ex tens ive  - 
r a t h e r  t h e  cont ra ry  - but  because w e  s h a l l  have occasion t o  
r e f e r  t o  it again i n  l a t e r  p a r t s  of t h i s  paper.  

2.18 As  a r u l e ,  A has a r i g h t  t o  e n t e r  B ' s  l and  i n  order  
t o  do work upon h i s  own i f  t h e  need f o r  t h e  work has a r i s e n  
because o f  t h e  breach of  a duty owed by B t o  A. I f ,  f o r  
example, A has acqui red  an easement o f  s h e l t e r  f o r  h i s  own 
house from t h a t  of  B ,  and B removes t h e  s h e l t e r ,  it seems t h a t  
A can e n t e r  B ' s  l and  i n  o rde r  t o  remedy the  s i t u a t i o n .  Gale 
on EasementsZ4 expresses i t  i n  t h i s  way: 

" I t  i s  a general  r u l e  of  law t h a t  a person who 
s u f f e r s  a nuisance i s  e n t i t l e d  t o  aba te  it. He 
may e n t e r  on t o  h i s  ne ighbour ' s  l and  i n  order  
t o  put  an end t o  t h e  nuisance.  Thus, i f  t h e r e  
i s  a d is turbance  of an easement t h e  owner of 
t he  dominant tenement may exe rc i se  t h i s  r i g h t  
of  abatement . ' I  

The same p r i n c i p l e  would apparent ly  apply i f  t h e  nuisance 
cons i s t ed  i n  an a c t  by B which was i n c o n s i s t e n t  wi th  a n a t u r a l  
r i g h t  enjoyed by A ' s  l and  over h i s  - f o r  example, t h e  n a t u r a l  
r i g h t  of support  which one owner's land" enjoys from t h a t  o f  
h i s  neighbour. 

23 Crabb v. Arun Distr ic t  Council [1976] 1 Q . B .  179 (C.A.). 
24 (14th ed . ,  1972),  p. 356. 
25 The n a t u r a l  r i g h t  of support  i s  confined t o  the  land  i t s e l f :  

t h e r e  i s  no n a t u r a l  r i g h t  t o  t h e  suppor t  o f  bu i ld ing  on-  
t h e  land ,  though an easement of  support  f o r  bu i ld ings  may 
be acquired.  
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2.19 But t he  p r e c i s e  e x t e n t  of  t h e  r i g h t s  of  e n t r y  which 
a r i s e  i n  t h i s  way i s  by no means c e r t a i n  and it i s  c l e a r  t h a t  
t h e i r  exe rc i se  i s  f raught  w i th  r i s k .  Ce r t a in ly  i t  i s  wise t o  
give n o t i c e  t o  t h e  ad jo in ing  owner beforehand. Even then the  
person e n t e r i n g  must recognise  t h a t  t h e  law does n o t  favour 
abatement by a p r i v a t e  ind iv idua l  and must beware of  exceeding 
h i s  powers. There i s  a l s o  an uneasy r e l a t i o n s h i p  between the  
r i g h t  t o  aba te  a nuisance and t h e  r i g h t  t o  invoke o the r  l e g a l  
remedies through t h e  cour t s :  i t  i s  poss ib l e  t h a t  t h e  exe rc i se  
o f  t h e  one involves t h e  l o s s  of  t h e  o the r  . 26 

(v) London Building Acts 

2.20 F ina l ly ,  i t  i s  appropr ia te  t o  mention t h e  London 
Building Acts (Amendment) Act 1939, of  which two d i s t i n c t  s e t s  
of provis ions deserve d i scuss ion ,  though they  a r e  confined 
t o  London . 2 7  

2 . 2 1  P a r t  V I 1  o f  t h e  Act i s  concerned with dangerous and 
neglected s t r u c t u r e s .  
such s t r u c t u r e s ,  and i n  d e f a u l t  t he  l o c a l  a u t h o r i t y  may do so .  
Sec t ions  1 4 1  and 1 4 2  o f  t he  A c t ,  i n  combination with sec t ion  9 
of t h e  London County Council (General Powers) Act 1955, give 
powers of  en t ry  f o r  t h i s  purpose t o  the  owner and t o  t h e  
l o c a l  a u t h o r i t y ,  and these  powers a r e  express ly  extended - i n  
both cases2'  - t o  e n t r y  upon ad jo in ing  o r  ad jacent  land. 

Owners may be requi red  t o  dea l  with 

2 . 2 2  P a r t  V I  of t h e  A c t  dea l s  more gene ra l ly  wi th  r i g h t s  
of bu i ld ing  and ad jo in ing  owners. Sec t ion  45 conta ins  provis ions  

~~ ~ 

26 Gale on Easements (14th ed . ,  1972),  p. 360. 
2 7  Local l e g i s l a t i o n  f o r  s i m i l a r  purposes may apply i n  o ther  

p a r t s  of t h e  country. Ce r t a in ly  provisions ak in  t o  those 
i n  P a r t  V I  o f  t he  1939 Act a r e  t o  be found i n  t h e  B r i s t o l  
Improvement A c t  1847, as  amended by t h e  B r i s t o l  Corporation 
A c t  1926. 

s ee  footnote  7 above. 
28 Contrast  t h e  p o s i t i o n  under t h e  Publ ic  Health A c t  1936: 
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designed t o  allow one landowner t o  bu i ld  up t o ,  o r  on, the  
boundary between h i s  land  and t h a t  of h i s  neighbour. 
and s e c t i o n s  4 7 ,  48, 49 and 5 5 ,  a r e  mainly concerned with wal l s  
and o the r  s t r u c t u r e s  which a r e  a l ready  b u i l t  a boundary l i n e .  
They*.are designed t o  allow c e r t a i n  work, inc luding  r e p a i r s ,  t o  
be done t o  these  s t r u c t u r e s  by a landowner who does not  own 
them (or does not  wholly own them) o r  who would be unable f o r  
some o the r  reason t o  do t h e  work without  t h e  consent o r  
co-operation of  t h e  ad jo in ing  owner. The relevance of  t hese  
provis ions  f o r  our  purposes i s  t h a t  they  a r e  supplemented by 
an ex tens ive  and unequivocal r i g h t  of  access t o  the  neighbouring 
land”; 
and i n  purpose from the  scheme which we put  forward i n  t h i s  
paper.  

Sec t ion  46, 

but o f  course they  d i f f e r  fundamentally both i n  scope 

A summing up 

2.23 Before we end t h i s  p a r t  of t h e  working paper ,  one o r  
two simple p ropos i t i ons  should be emphasised. There i s  i n  
our law no genera l  r i g h t  of  access  whatever f o r  t h e  purposes 
we have i n  mind. Such r i g h t s  can e x i s t  only i f  they  a r e  
c rea t ed  expres s ly  o r  i f  they came i n t o  being i n  c e r t a i n  o the r  
ways. The express c r e a t i o n  of such r i g h t s  i s  comparatively 
r a r e  - we d i scuss  t h e  reason f o r  t h i s  i n  t h e  paragraphs which 
follow - and t h e  o t h e r  means whereby they may a r i s e  a r e  l i k e l y  
i n  p r a c t i c e  t o  produce them i n  only a t i n y  proport ion of  t h e  
cases  i n  which they  may be needed. 

2 . 2 4  Since express r i g h t s  of access  would provide a 
complete so lu t ion  t o  t h e  problem, some may wonder why they a r e  
no t  c r ea t ed  i n  every case .  

2.25 To some ex ten t  t h e i r  absence must be a t t r i b u t e d  t o  
l ack  of  f o r e s i g h t  on t h e  p a r t  of vendors and purchasers (and 
t h e i r  adv i se r s )  a t  t h e  time of t h e  sub-divis ion of  land .  But 

29 Sec t ion  53 of t h e  Act;  and see  s .  148(2)(xxxv).  
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simple l ack  of f o r e s i g h t  may not be the  only  reason f o r  the  
omission. In many cases  those  concerned, though recognis ing  
the  poss ib l e  need f o r  access ,  have assumed t h a t  good 
neighbourl iness  would i n  p r a c t i c e  ensure t h a t  i t  would always 
be given. 

2.26 In o the r  cases ,  we suspec t  - and t h i s  i s  an important 
po in t  - t h e  p a r t i e s  have decided not  t o  c r e a t e  these  r i g h t s  
because of t he  d e l e t e r i o u s  e f f e c t  they might have on t h e  
neighbouring land  over which they  would be exerc ised .  In 
p r a c t i c e  the  r i g h t s ,  i f  given a t  a l l ,  would have t o  be r e l a t i v e l y  
i n f l e x i b l e  and absolu te .  As a r e s u l t  t h e  s t r i p  of  neighbouring 
land t o  which access was given might a t  worst  become " s t e r i l i s e d " :  
no one would dare  t o  b u i l d  on it l e s t  t he  bu i ld ing  i n t e r f e r e d  
with t h e  access ,  o r  t h e  access  wi th  the  bu i ld ing .  I t  is  
p r e c i s e l y  f o r  t h i s  reason t h a t  we a r e  l e d  t o  seek a so lu t ion  t o  
t h e  problem i n  a f l e x i b l e ,  d i s c r e t i o n a r y  scheme3' which does 
no t  s u f f e r  from t h e s e  drawbacks - a scheme of a kind which 
p a r t i e s  could no t  c r e a t e  f o r  themselves even i f  they  wished t o  
do so .  

2 . 2 7  I t  remains t o  add t h a t  i n  many cases  r i g h t s  of  en t ry  
were not  c r ea t ed  because they  could no t  be c rea t ed :  when a 
p l o t  of land w a s  f i r s t  so ld  o f f  f o r  bu i ld ing  purposes ,  a l l  i t s  
boundaries might no t  have abu t t ed  upon o t h e r  l and  owned by t h e  
vendor, s o  t h a t  it was no t  w i th in  h i s  power t o  gran t  t h e  
appropr i a t e  r i g h t s .  

30 See P a r t  5 of  t h i s  paper. 
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PART 3 THE QUESTION OF PRINCIPLE: SHOULD THERE BE 
SOME GENERAL MEANS OF O B T A I N I N G  ACCESS? 

3 .1  Having ind ica t ed  t h e  na tu re  of t he  problem posed i n  
our terms o f  re ference  and given an o u t l i n e  of  t h e  p re sen t  
l a w ,  we must cons ider  whether any genera l  means of  ob ta in ing  
access ought i n  p r i n c i p l e  t o  be proposed. 

The case of  favour 

3 . 2  The problem of  r i g h t s  of access  was r e f e r r e d  t o  us 
p r imar i ly  because of t h e  s teady  t r i c k l e  of cases  i n  which 
members of t h e  pub l i c  o r  t h e i r  Members of Parliament have 
approached t h e  Lord Chance l lor ' s  Department, o r  u s ,  about 
a c t u a l  d i f f i c u l t i e s  caused by l ack  of access ,  o r  i n  which such 
d i f f i c u l t i e s  have become known through newspaper and o the r  
p u b l i c i t y .  I t  seems l i k e l y ,  however, t h a t  t hese  cases  a r e  
only a small  sample of  those i n  which a c t u a l  d i f f i c u l t i e s  
e x i s t .  Sometimes the  f a c t s  of  an ind iv idua l  case  themselves 
suggest t h i s :  i n  one in s t ance  a complainant s a i d  t h a t  she had 
consul ted  a s o l i c i t o r  and had been t o l d  not  only t h a t  t h e r e  
was no so lu t ion  t o  t h e  problem bu t  t h a t  t h e  s o l i c i t o r  himself 
was experiencing it i n  r e l a t i o n  t o  h i s  own house. I t  i s  
important t o  r e a l i s e ,  however, t h a t  cases  of a c t u a l  d i f f i c u l t y  
must themselves be very few compared wi th  the  number of cases  
i n  which the  d i f f i c u l t i e s ,  though a t  p re sen t  on ly  p o t e n t i a l ,  
may become a c t u a l  a t  any t ime. 

3 . 3  We a r e  concerned with a l l  those  cases  i n  which the  
l ack  of a r i g h t  of access  i s  l i a b l e  t o  cause d i f f i c u l t y ,  whether 
o r  no t  i t  i s  c u r r e n t l y  doing so. In these  days of  i n t ens ive  
housing development, t h e  p o t e n t i a l  need f o r  r i g h t s  of access 
must be very common indeed; bu t  t h e i r  ex i s t ence  i s  more the  
exception than  t h e  r u l e .  To some e x t e n t  t h e  need may be 
reduced, a t  l e a s t  i n  t h e  case  of detached bu i ld ings  e rec t ed  
i n  comparatively recent  yea r s ,  by planning con t ro l s  which can 
be exerc ised  s o  as  t o  prevent bu i ld ing  c l o s e  t o  a boundary; 
bu t  t h e  problem remains s u b s t a n t i a l  nonetheless.  I t  i s  a l s o  
t r u e ,  o f  course ,  t h a t  cases of  p o t e n t i a l  need may never become 
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cases  of  a c t u a l  d i f f i c u l t y .  For one t h i n g ,  t h e  work f o r  which 
access would be requi red  may i n  f a c t  never become necessary.  
And f o r  another ,  access may i n  f a c t  be permit ted q u i t e  r e a d i l y  
even though no r i g h t  of  access  e x i s t s .  This l a t t e r  po in t  i s  
of  p a r t i c u l a r  s ign i f i cance .  I t  i s  probable t h a t ,  un less  t he  
work involved r e a l  inconvenience o r  t h e  r i s k  of damage, most 
neighbouring owners would allow access  whether o r  no t  they  
were l e g a l l y  obl iged  t o  do so  ( o r  would come t o  some o the r  
amicable arrangement - f o r  example, t h a t  t h e  neighbouring owner 
himself should do the  work, sub jec t  t o  reimbursement). But 
although these  two f a c t o r s  may se rve  t o  prevent t h e  p o t e n t i a l  
d i f f i c u l t y  caused by l ack  of  access r i g h t s  from developing i n t o  
an a c t u a l  one, they do no t  by any means d i s p e l  i t .  The 
s i t u a t i o n  i n  a l l  such cases  i s  n e c e s s a r i l y  precar ious  and 
the re fo re  u n s a t i s f a c t o r y ,  because it  r equ i r e s  no more than a 
small  change of  circumstances,  such a s  a breakdown i n  a good 
neighbourly r e l a t i o n s h i p ,  f o r  r e a l  d i f f i c u l t y  t o  a r i s e .  We 
must remember, t oo ,  t h a t  even though a neighbour may allow 
access ,  he i s  e n t i t l e d  under t h e  p re sen t  law t o  demand an 
exorb i t an t  p r i c e  f o r  doing so .  

3.4 We a r e  a l s o  s a t i s f i e d  t h a t  t h e  consequences of a l ack  
of access ,  i n  cases  where one i s  needed, may be very se r ious .  
In  John Trenberth Ltd. v. National Westminster Bank Ltd. 
access  was sought i n  order  t o  r e p a i r  premises which had become 
a source of  danger. 
no immediate danger,  access  i s  necessary i n  o rde r  t o  put  r i g h t  
a s t a t e  o f  a f f a i r s  which, i f  uncorrec ted ,  w i l l  l e ad  i n  time t o  
a bu i ld ing  becoming uninhabi table  i n  whole o r  i n  p a r t  o r  t o  
i t s  a c t u a l  co l l apse .  I t  i s  t r u e ,  o f  course ,  t h a t  t h e  owner o f  
such a bu i ld ing  has a t  l e a s t  a t h e o r e t i c a l  means of  escape from 
h i s  d i f f i c u l t i e s .  As Walton J. s a i d  i n  t h e  case  j u s t  mentioned: 

31 

In o the r  cases ,  although t h e r e  may be 

" I f  t h e  bu i ld ing  w a s  dangerous, another 
a l t e r n a t i v e  could e a s i l y  be t o  p u l l  it down 
and s t a r t  a l l  over again.  But, o f  course ,  
t h a t  course would be one which c o s t  ... a 
grea t  dea l  of money . . . ' I .  

31 (1979) 39 P. & C.R. 104; 253 E s t a t e s  Gazette 151. See 
1 7  para.  2.3 above. 



I t  i s  perhaps worth adding t h a t ,  i n  s o  f a r  a s  access remained 
unavai lab le ,  t h e  new bu i ld ing  would have t o  be smal le r  than 
t h e  o l d  o r  would have t o  b u i l t  from t h e  in s ide .  And i n  many 
cases ,  p a r t i c u l a r l y  those  i n  which t h e  o r i g i n a l  bu i ld ing  had 
a r c h i t e c t u r a l  mer i t ,  t h i s  course of  ac t ion  would be undes i rab le  
and might even be unlawful. A l l  i n  a l l ,  it i s  c l e a r  t h a t  t h i s  
expedient would be much too  d r a s t i c  t o  provide a p r a c t i c a l  
s o l u t i o n  t o  t h e  problem. 

The case  aga ins t  

3.5 The general  p r i n c i p l e  of English law from which t h i s  
problem a r i s e s  i s  t h a t  a landlord  i s  e n t i t l e d  t o  exclude from 
h i s  land ,  a s  t r e s p a s s e r s ,  those  whom he does not  wish t o  e n t e r  
i t  and t o  whom he i s  under no ob l iga t ion  t o  allow access :  t h i s  
i s  indeed the  foundation of  t h e  say ing ,  "An Englishman's home 
i s  h i s  ca s t l e " .  The case aga ins t  t h e  g iv ing  of some genera l  
r i g h t  of  access  i s ,  b a s i c a l l y ,  t h a t  i t  would c o n s t i t u t e  an 
u n j u s t i f i a b l e  e ros ion  of t h i s  fundamental p r i n c i p l e .  

3.6 I t  i s  t r u e ,  o f  course ,  t h a t  exceptions t o  t h e  p r i n c i p l e  
have a l ready  been made. Many pub l i c  a u t h o r i t i e s  have s t a t u t o r y  

32 r i g h t s  t o  e n t e r  premises i n  order  t o  c a r r y  out t h e i r  func t ions  . 
I t  could be argued, however, t h a t  t hese  exceptions a r e  j u s t i f i a b l e  
only because they a r e  necessary i n  t h e  i n t e r e s t s  of t h e  pub l i c  
a t  l a r g e ,  and t h a t  a r i g h t  of  access which operated i n  favour 
of p r i v a t e  landowners, of which t h e r e  i s  no genera l  i n s t ance  
a t  present33, would be d i f f e r e n t  i n  kind. I t  migh t , a l so  be 
thought t o  s e t  an undes i rab le  precedent which could l ead  i n  
f u t u r e  t o  s t i l l  f u r t h e r  e ros ion  of  t h e  p r i n c i p l e .  

32 For example, under t h e  Pub l i c  Health A c t  1936, s .  287, 
mentioned i n  footnote  7 above. 

33. See paras .  2 . 1 - 2 . 2 2  above. The r i g h t s  contained i n  P a r t s  V I  
and V I 1  o f  t he  London Building A c t s  (Amendment) A c t  1939 
(paras. 2.20-2.22 above) a r e  of course r e s t r i c t e d  t o  London. 
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3.7 In  support  of thi-s view it might be s a i d  t h a t  no 
s u f f i c i e n t  case  had been made out f o r  a change i n  t h e  law: 
however g rea t  t h e  p o t e n t i a l  s i z e  of  t h e  problem, the  cases  i n  
which it  i s  known t o  have caused a c t u a l  d i f f i c u l t y  a r e  
r e l a t i v e l y  few. I t  might a l s o  be s a i d  t h a t  t he  absence of an 
express r i g h t  of access  may sp r ing  from a d e l i b e r a t e  dec is ion  
not  t o  c r e a t e  one34, though such a dec is ion  w i l l  no t  always 
be made by mutual agreement. 

3 .8  We th ink  these  p o i n t s  have cons iderable  fo rce  and 
t h a t  they  should be borne very c a r e f u l l y  i n  mind i n  Considering 
the  na tu re  and the  ex ten t  of  any new r i g h t  of  access which 
might be brought i n t o  be ing;  but we do no t  t h ink  they should 
be allowed t o  r u l e  out a l t o g e t h e r  t h e  c r e a t i o n  of  such a r i g h t .  
We have two main reasons f o r  t ak ing  t h i s  view. F i r s t ,  we th ink  
i t  would be misleading t o  cons ider  a r i g h t  of t h i s  kind as  being 
one pure ly  f o r  t he  p r i v a t e  b e n e f i t  of i nd iv idua l s :  t h e r e  i s  
an element of  pub l i c  i n t e r e s t  involved i n  ensuring t h a t  t he  
s tock  of housing and o the r  accommodation can be maintained and 
kept  a v a i l a b l e  f o r  use.  Second, we th ink  t h a t  t h e  f a c t  t h a t  
most l andomers  do not  i n  p r a c t i c e  o b j e c t  t o  temporary 
incurs ions  by t h e i r  neighbours a t  t imes of need goes a very 
long way towards showing t h a t  such incurs ions  a r e  not genera l ly  
considered t o  be objec t ionable .  I t  may be s a i d  t h a t  i t  i s  one 
th ing  f o r  a landowner t o  give access of  h i s  own v o l i t i o n ,  and 
q u i t e  another  f o r  it t o  be forced  upon him; but i t  would be 
no p a r t  of o u r  proposals t o  fo rce  access upon him i f  he had 
a good reason f o r  r e fus ing  i t ,  and i f  he had no such reason 
we th ink  on balance t h a t  he should be requi red  t o  allow i t .  

3.9 We should be g r a t e f u l  f o r  views on these  po in t s .  We 
a r e  conscious,  i n  p a r t i c u l a r ,  t h a t  t h e  arguments i n  the  pre-  
ceding paragraph might be considered a l i t t l e  s u p e r f i c i a l .  In many 
circumstances people may f e e l  a genuine and j u s t i f i a b l e  re luc tance  

34 See para .  2 . 2 6  above; but no te  t h e  p o i n t  made t h e r e  t h a t  
t h e  access  scheme envisaged i n  t h i s  working paper i s  more 
f l e x i b l e  than any express  r i g h t  which could have been 
grant  ea.  
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1 t o  allow s t r ange r s  i n t o  t h e i r  p rope r ty ,  p a r t i c u l a r l y  when 
those s t r a n g e r s  hold no o f f i c i a l  p o s i t i o n  and p a r t i c u l a r l y  i f  
a l o s s  o f  p r ivacy ,  o r  even a r i s k  t o  s e c u r i t y ,  i s  feared .  I t  
i s  a l s o  t r u e  t h a t  people may have r e a l  misgivings about t h e  
cha rac t e r  and l i k e l y  behaviour of  p a r t i c u l a r  neighbours.  
Though these  f a c t o r s  would hard ly  be r e l evan t  i n  some cases  
t h e i r  relevance would be r e a l  enough i n  o the r s .  But t h e  scheme 
which we propose i n  Pa r t  5 o f  t h i s  paper would involve a hear ing  

adduced i n  evidence they would be taken f u l l y  i n t o  account and 
might l ead  t o  access being re fused  a l t o g e t h e r  o r  t o  s t r i n g e n t  
condi t ions  being imposed upon it36. We do of  course recognise 
t h a t  t h e r e  may be cases  i n  which one neighbour would f i n d  it  
d i f f i c u l t  t o  vo ice ,  and s t i l l  more d i f f i c u l t  t o  s u b s t a n t i a t e ,  
h i s  misgivings about another ;  bu t  we do no t  t h ink  t h a t  t h e r e  
i s  any so lu t ion  t o  t h i s  problem and we doubt whether it i s  
se r ious  enough t o  outweigh t h e  genera l  d e s i r a b l i l i t y  of  an 
access scheme. 

l 

35 

I before  a t r i b u n a l ,  and i n  s o  f a r  as such f a c t o r s  could be 

Provis iona l  conclusion 

3.10 Provis iona l ly ,  t h e r e f o r e ,  we conclude t h a t  some 
general  means of ob ta in ing  access should be brought i n t o  being. 
In the  remaining p a r t s  of t h i s  working paper we cons ider  what 
form it might take  and go on t o  d i scuss  i t s  d e t a i l s .  

35 They would no t  seem t o  a r i s e ,  f o r  example, i f  a l l  t h e  
app l i can t  wants t o  do i s  t o  s i t e  a l adde r  on h i s  neighbour 's  
pa th  f o r  h a l f  an hour i n  o rde r  t o  r e f i x  a g u t t e r  while 
t h e  neighbour watches. 

36 See f u r t h e r  pa ra .  5.55 below. 
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PART 4 PRELIMINARY DISCUSSION: WHAT FORM SHOULD THE 
NEW RIGHT TAKE? 

4 . 1  The s imples t  so lu t ion  t o  t h e  problem posed by our  
terms of  re ference  would l i e  i n  providing simply t h a t  a l e g a l  
r i g h t  of access t o  neighbouring land  should i r i  f u t u r e  e x i s t  
automatical ly  i n  a l l  those  cases i n  which it  was r equ i r ed ,  and 
be exe rc i sab le  without more ado whenever i t  was needed. I t  
i s  convenient t o  r e f e r  t o  a r i g h t  of  t h i s  kind a s  an automatic 
r i g h t .  But i n  our  view formidable d i f f i c u l t i e s  s t and  i n  t h e  
way of  such a s o l u t i o n .  

4 . 2  I t  would be necessary ,  f i r s t ,  t o  de f ine  the  work 
which ( in  add i t ion  t o  inspec t ion)  t h e  automatic r i g h t  would 
cover. I f  it were t o  serve  a use fu l  purpose the  r i g h t  would 
a t  any r a t e  have t o  extend t o  a l l  necessary work of  r e p a i r  
and, probably,  t o  maintenance and decora t ion .  I t  could of 
course be l imi t ed  t o  t h e  doing of  such work a t  reasonable times 
and a f t e r  reasonable n o t i c e .  

4.3 Much g r e a t e r  d i f f i c u l t i e s  a r i s e  i n  r e l a t i o n  t o  the  
land  t o  be en tered .  Here these  a r e  two main problems. The 
f i r s t  may be i l l u s t r a t e d  by a ques t ion :  what i f  t h e  proper ty  
were a s e c r e t  government r e sea rch  es tab l i shment ,  o r  a railway 
t r a c k  used cons t an t ly  by h igh  speed t r a i n s ?  I f  t he  r i g h t  
of access  were t o  be an automatic one, then presumably it could 
no t  be allowed t o  e x i s t  a t  a l l  i n  cases  of  t h i s  kind. In  o the r  
words, i t  would be necessary t o  exclude e n t i r e l y  those  cases  
where t h e  proper ty  was being used i n  a s p e c i a l  way which made 
a r i g h t  of  access inappropr i a t e  (or  might make it s o  - f o r  i f  
t h e  r i g h t  were automatic,  any r i s k  would have t o  be e l imina ted) .  
But even i f  t hese  except iona l  cases  could be def ined  and excluded, 
t h e  second problem would remain. This problem i s  of  much more 
genera l  app l i ca t ion .  We do not  t h ink  an automatic r i g h t  would 
be s u f f i c i e n t l y  use fu l  i f  it were confined t o  e n t r y  upon land 
which had nothing on i t ,  i n  it ( inc luding  growing th ings ) ,  o r  
nea r  it which was capable of  being damaged. Yet i f  t he  r i g h t  
were no t  confined i n  t h i s  way, t h e r e  would be cases  i n  which 
unacceptable damage, d i s rup t ion  and inconvenience were caused, 
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o r  might be caused, t o  t h e  neighbouring owner. 

4 . 4  These cons idera t ions  l ead  t o  a ques t ion  which seems 
t o  us  c r u c i a l :  i s  it poss ib l e  t o  frame and d e f i n e  an automatic 
r i g h t  of  access which, on t h e  one hand, i s  ex tens ive  enough 
t o  provide a s u b s t a n t i a l  s o l u t i o n  t o  t h e  problem bu t ,  on t h e  
o t h e r ,  i s  no t  s o  ex tens ive  a s  t o  be oppressive o r  u n f a i r  t o  
t he  owners of  t he  neighbouring land?  

4 . 5  I t  seems t o  us  t h a t  t h e  answer must be ,  No. Quite 
a p a r t  from t h e  d i f f i c u l t i e s  of  d e f i n i t i o n  inherent  i n  drawing 
any hard and f a s t  l i n e  a t  a l l ,  we th ink  the re  i s  no s a t i s f a c t o r y  
p lace  a t  which such a l i n e  could be drawn. I f  we were t o  
e l imina te  a l l  cases  i n  which access  might poss ib ly  be p r e j u d i c i a l  
t o  neighbouring owners, i t  would very s e r i o u s l y  c u r t a i l  t h e  
usefu lness  of  t h e  r i g h t  and we should c e r t a i n l y  e l imina te  many 
cases  i n  which t h e  doing of t h e  work - o r  a t  any r a t e  t h e  doing 
of t he  work sub jec t  t o  cond i t ions  appropr i a t e  t o  the  p a r t i c u l a r  
circumstances - would i n  f a c t  be reasonable and perhaps 
b e n e f i c i a l  from the  po in t  of view of t h e  community as wel l  a s  
from t h a t  of t he  landowner. In  p r a c t i c e  no automatic r i g h t ,  
i f  i t  were t o  be of any r e a l  u s e ,  could exclude the  p o s s i b i l i t y  
of damage t o  the  neighbouring p rope r ty ,  s o  p rov i s ion  would 
have t o  be made f o r  compensation i n  cases  where damage was done. 
Disputes would a r i s e  a s  t o  t h e  amount of t h e  compensation, 
and about t h e  precaut ions  which should be taken t o  guard aga ins t  
damage, and these  would have t o  be reso lved .  Such cons idera t ions  
l ead  us  t o  conclude t h a t  t he  r i g h t  could ha rd ly  ever be r e a l l y  
"automatic" . 

4 . 6  In s h o r t ,  we th ink  t h a t  t h e  concept of  an automatic 
r i g h t  founders on i t s  i n f l e x i b i l i t y .  I f  some degree of 
f l e x i b i l i t y  i s  r equ i r ed ,  as  we th ink  it i s ,  then  t h i s  concept 
must be abandoned i n  favour of a r i g h t  which a r i s e s  only a t  
t h e  d i s c r e t i o n  of a t r i b u n a l  of some kind and only  upon such 
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, 37 
I condi t ions  a s  t h e  t r i b u n a l  may cons ider  j u s t  . 
~ 4 . 7  
I 

The g rea t  advantage of  a d i s c r e t i o n a r y  r i g h t  of t h i s  
kind i s  t h a t  i t  could be t a i l o r e d  t o  t h e  ind iv idua l  
circumstances of  t h e  p a r t i c u l a r  ca6e. I t  could be re fused  
a l t o g e t h e r  o r  granted only upon s t r i n g e n t  cond i t ions ,  inc luding  
condi t ions  f o r  compensation. As a r e s u l t  t h e  need t o  draw 
a c l e a r  l i n e  would d isappear  and, with i t ,  t h e  d i f f i c u l t i e s  of 
doing s o .  

4.8 I t s  grea t  disadvantage l i e s ,  a t  f i r s t  s i g h t ,  i n  t h e  
f a c t  t h a t  t he  r i g h t  would i n  no case  be c l e a r  and unequivocal. 
Any landowner who wanted t o  exe rc i se  i t  would have, i n  theory ,  
t o  argue h i s  case  before  t h e  t r i b u n a l  and incu r  t h e  c o s t s ,  de lays  
and a n x i e t i e s  inherent  i n  doing t h i s .  In  p r a c t i c e ,  however, 
we do no t  t h ink  t h i s  would be s o .  In  a very  l a r g e  number of 
cases  we th ink  t h a t  t h e  mere ex i s t ence  of a r i g h t  t o  apply t o  
t h e  t r i b u n a l  would be enough t o  secure  t h e  necessary access .  
I f  a neighbour had no good reason f o r  r e fus ing  access ,  h i s  
choice would l i e  between g iv ing  way g race fu l ly  a t  t h e  o u t s e t ,  
and f i g h t i n g  a b a t t l e  which would almost c e r t a i n l y  end no t  
only wi th  an adverse dec i s ion  but  wi th  an award of  c o s t s  aga ins t  
him ; and he would seldom choose t h e  l a t t e r  course.  38 

37 I t  would be poss ib l e  f o r  a r i g h t  t o  be automatic i n  another 
and more l imi t ed  sense  - namely, t h a t  i t  would e x i s t  and 
be exe rc i sab le  unless  t h e  neighbouring owner, on r ece iv ing  
p r i o r  n o t i f i c a t i o n ,  objected t o  i t ,  i n  which case  t h e  mat te r  
would be r e f e r r e d  t o  t h e  t r i b u n a l .  I n  p r a c t i c e ,  however, 
a scheme of  t h i s  kind would be t h e  same as  t h e  scheme 
d iscussed  i n  P a r t  5 of t h i s  paper but w i th  t h e  inc lus ion  of 
a "deemed consent" p rov i s ion  of t h e  kind discussed i n  
para.  5.53 below. 

38 See para.  5.56 below. 
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PART 5 THE DETAILS OF THE PROPOSED NEW SCHEME 

5.1 For t h e  reasons given i n  the  preceding p a r t  of t h i s  
working paper,  a scheme embodying a d i sc re t iona ry  element seems 
t o  u s  t o  provide the  only r e a l i s t i c  s o l u t i o n  t o  the  problem. 
In essence i t  would e n t i t l e  a landowner t o  seek from a t r i b u n a l  
a r i g h t  of access  t o  neighbouring property f o r  t he  purpose of  
i n spec t ing  o r  doing s p e c i f i e d  work on h i s  own, and it would 
empower the  t r i b u n a l  t o  r e fuse  t h e  r i g h t ,  t o  gran t  i t ,  o r  t o  
gran t  i t  upon spec i f i ed  condi t ions .  This p a r t  i s  devoted t o  
cons idera t ion  of t h e  d e t a i l s  o f  a scheme of t h i s  kind. 

The work 

5 . 2  For what kind of  work should an app l i can t  be e n t i t l e d  
t o  seek a r i g h t  of  access? I f  t h e  r i g h t  i s  t o  be d i sc re t iona ry  
r a t h e r  than automatic,  i t  can be argued t h a t  t h e r e  i s  no need 
t o  r e s t r i c t  t h e  category of  e l i g i b l e  work. We th ink  i t  r i g h t  
nonethe less  t o  draw a d i s t i n c t i o n ,  a t  l e a s t  f o r  t h e  purposes 
of  d i scuss ion ,  between what may f o r  convenience be c a l l e d  
p re se rva t ion  work on t h e  one hand, and new bu i ld ing  work on 
t h e  o the r .  Preserva t ion  work - f o r  which we pu t  forward a 
f u l l e r  d e f i n i t i o n  i n  paragraphs 5.4-5.7 below - would comprise 
mainly work done f o r  t h e  p re se rva t ion  of  e x i s t i n g  bu i ld ings .  
New bu i ld ing  work, by c o n t r a s t ,  would inc lude  t h e  cons t ruc t ion  
of  e n t i r e l y  new ones. 

5.3 I t  can be argued t h a t  a r i g h t  t o  apply f o r  access f o r  new 
bu i ld ing  work would be use fu l  t o  developers and t h a t  (bear ing  
i n  mind the  t r i b u n a l ' s  d i scre t ion3 '  and i t s  proposed power t o  
impose cond i t ions ,  inc luding  cond i t ions  as t o  c o m p e n ~ a t i o n ~ ~ )  
an app l i ca t ion  of t h i s  kind would not  be gran ted  unless  t he  
neighbouring owner would be unaffected o r  could be adequately 
p ro tec t ed .  On t h e  whole, however - although we would welcome 
views on t h i s  ques t ion  - we th ink  t h a t  work of  t h i s  kind 

39 The guide l ines  proposed f o r  t h e  exe rc i se  of t h i s  d i s c r e t i o n  

4 0  Paras.  5.14(g) and 5.15 below. 
a r e  s e t  ou t  i n  para .  5 . 5 4  below. 
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should be excluded 

(1) The 

Our reasons inc lude  t h e  following: 

complaints which gave r i s e  t o  our  present  
terms of re ference  had nothing t o  do wi th  work of 
t h i s  k ind:  they  r e l a t e d  s o l e l y  t o  p re se rva t ion  
work. We th ink  t h e r e  would be disadvantages,  and 
perhaps dangers,  i n  proposing a remedy which i s  
wider than  t h e  ill which it i s  designed t o  cure.  

(2) 
and p rese rva t ion  work may be d i f f i c u l t  t o  draw with 
p r e c i s i o n ,  t he  d i f f e rence  between t h e  two i s  i n  
p r i n c i p l e  a d i f f e rence  of  kind and no t  merely o f  
degree. To see  t h i s  one has  only  t o  ask whether 
good neighbourly r e l a t i o n s  would normally be enough 
a t  p re sen t  t o  ensure t h a t  access  was given. In  
r e l a t i o n  t o  p re se rva t ion  work, we th ink  t h e  answer 
i s ,  Yes. In  r e l a t i o n  t o  new bu i ld ing  work, we th ink  
i t  i s  more probably,  No. F o r  t h i s  reason ,  o u r  scheme 
would have t o  t r e a t  new bu i ld ing  work d i f f e r e n t l y  
i n  var ious  ways. Thus, t h e  c r i t e r i a  f o r  t h e  t r i b u n a l ' s  
dec is ion41 would have t o  be d i f f e r e n t :  
t h e  t e s t  o f  reasonable n e c e s s i t y  would be inappropr i a t e ;  
and t h e r e  should probably be no presumption, even 
prima f a c i e ,  i n  favour of access being granted i n  any 
circumstances . Compensation would have t o  be ca l cu la t ed  
according t o  d i f f e r e n t  p r inc ip l e s43 .  

Although t h e  l i n e  between new bu i ld ing  work 

i n  p a r t i c u l a r ,  

4 2  

And t h i s  i n  t u r n  

4 1  See para.  5.54 below. 
4 2  Even s o ,  unscrupulous developers might use t h e  mere ex is tence  

of  t h e i r  r i g h t  t o  apply f o r  access  a s  a l e v e r  t o  e x t r a c t  an 
agreement f o r  access  from an unadvised neighbour.  

4 3  A s  t o  compensation, s ee  pa ras .  5.14(g) and 5.15 below. But 
i f  t h e  gran t  of access  enabled a new development t o  take  
p l ace ,  o r  t o  take  p lace  more cheaply,  i t  would probably be 
reasonable f o r  t h e  neighbour t o  expect a payment, n o t  on t h e  
ground t h a t  he had su f fe red  damage r equ i r ing  compensation, bu t  
simply on t h e  ground t h a t  access  had enabled t h e  developer t o  
make a p r o f i t ,  o r  a l a r g e r  p r o f i t  than  he could otherwise have 
made: c f .  Stokes v.  Cambridge Corporation (1961) 13  P. & C.R. 
7 7 ,  a t  pp. 90;9ZT 
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would probably a f f e c t  t h e  composition o f  t h e  c l a s s  
o f  persons who should be p a r t i e s  t o  t h e  proceedings 
The whole scheme would be more complicated. 

4 4  . 

(3) We have a l r eady  noted4' t h a t  i n  T,ondon, P a r t  VI 
of t h e  London Building Acts (Amendment) A c t  1939 
conta ins  comprehensive p rov i s ions  designed express ly  
t o  enable a landowner who i s  e r e c t i n g  a new bu i ld ing  
t o  bu i ld  up t o ,  o r  on, t h e  boundary between h i s  land 
and t h a t  of  h i s  neighbour: ' there  a r e ,  f o r  example, 
p rovis ions  whereby t h e  foundations may p r o j e c t  i n t o  
the  neighbouring land46; 
r i g h t s  o f  access47 .  If a f a c i l i t y  of t h i s  kind were 
t o  be made a v a i l a b l e  t o  landowners a l l  over t h e  
count ry ,  t h i s  should i n  o u r  view be done through t h e  
extension of  t h e  comprehensive London provis ions  , 
and not by means of  t h e  much narrower and more 
l imi t ed  scheme f o r  access  which we a r e  now cons ider ing .  

and t h e r e  a r e  f u l l  a n c i l l a r y  

48 

5.4 Having reached t h e  broad p rov i s iona l  conclusion t h a t  
t he  p re sen t  scheme should extend only t o  p re se rva t ion  work and 
no t  t o  new bu i ld ing  work, we must spec i fy  more exac t ly  wh.at 
we mean by p rese rva t ion  work. 

5.5 Bu i ld ings ,  e t c .  In regard  t o  bu i ld ings ,  our  
p rov i s iona l  view i s  t h a t  i t  should comprise, f i r s t ,  t h e  
in spec t ion ,  decora t ion ,  c leaning ,  c a r e ,  maintenance and r e p a i r  
of any bu i ld ing ,  fence ,  wal l  o r  o the r  t h ing  cons t ruc ted  on o r  

44 See paras .  5.28-5.37 below. 
45 Para. 2 . 2 2  above. 
36 Sec t ion  4 5  (1) (c) .  
4 7  Sec t ion  53; and see s .  148(2) (xxxv) . 
48 We suggested t h a t  t h i s  might be done i n  o u r  Working Paper 

No. 36 (paras.  45-51; and see  Proposi t ion 1 on pages 
66-69), but of course i t  would be wel l  beyond our  present  
terms of  re ference .  
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under the  land ,  inc luding  the  s t rengthening of  foundations and 
t h e  making good of l o s t  support  o r  s h e l t e r  . This i s  of  
course t h e  category of work f o r  which access  i s  i n  p r a c t i c e  
most o f t en  requi red .  We th ink ,  however, t h a t  a second category 
of  work should a l s o  be included - namely t h e  demolit ion of any 
of  t h e  th ings  mentioned above and, i f  d e s i r e d ,  i t s  r ebu i ld ing  
o r  replacement. I f  a bu i ld ing  has become a l toge the r  unsafe o r  
has d e t e r i o r a t e d  (perhaps because access has no t  h i t h e r t o  been 
ava i l ab le )  t o  a po in t  a t  which r ebu i ld ing  i s  t h e  only 
p r a c t i c a b l e  course ,  we th ink  t h e r e  i s  a good case  f o r  allowing 
access f o r  t hese  purposes. But we th ink  it  should be made 
c l e a r  t h a t  t h e  work must no t  be such as  t o  produce something 
s u b s t a n t i a l l y  l a r g e r  i n  s i z e  o r  d i f f e r e n t  i n  charac te r ,because  
t h i s  would c l e a r l y  take  us  over t he  boundary between p rese r -  
va t ion  work and new bu i ld ing  work. We th ink  t h i s  must mean 
t h a t  work of s u b s t a n t i a l  ex tens ion  would necessa r i ly  be 
excluded. I t  i s  l e s s  easy t o  decide t o  what ex ten t  a l t e r a t i o n s  
and improvements should be wi th in  t h e  d e f i n i t i o n .  We suggest 
la te r5 '  t h a t  an app l i can t  should be obl iged  t o  show t h a t  t he  
work he wants t o  do i s  reasonably necessary :  and t h i s  could 
hard ly  be s a i d  about improvements and a l t e r a t i o n s  done f o r  
t h e i r  own sake. On the  o the r  hand, we see  no reason why, 
f o r  example, a window which has t o  be rep laced  should n o t  be 
rep laced  wi th  a b e t t e r  one, o r  why a house which has t o  be 
r e b u i l t  should no t  incorpora te  improvements, provided t h e  

4 9  The re ference  t o  foundat ions ,  support  and s h e l t e r  i s  in se r t ed  
i n  case  t h e r e  should be any doubt a s  t o  whether t h e  preceding 
words included them. Cases of  subsidence occurr ing  i n  dry  
weather some years  ago give po in t  t o  t h e  f i r s t  of t hese  t h r e e  
i tems. As t o  support  o r  s h e l t e r ,  t hese  may be l o s t  through 
t h e  a c t i v i t y  (or  i n a c t i v i t y )  of t h e  neighbour h imsel f .  
Unless an ac tua l  r i g h t  of  s h e l t e r  o r  support  f o r  a bu i ld ing  
has been acquired, t h e  neighbour w i l l  be under no duty t o  
make good t h i s  l o s s  o r  even t o  allow t h e  owner of  t h e  bu i ld ing  
access t o  do so  h imsel f .  In  our  view, a r i g h t  t o  seek access 
should the re fo re  be included i n  t h e  present  scheme. I t  would 
of  course e x i s t  equal ly  i n  cases  where t h e r e  was a p o s i t i v e  
r i g h t  t o  s h e l t e r  o r  support  and would thus  supplement t he  
e x i s t i n g  r i g h t  of abatement: s ee  paras .  2.17-2.19 abvoe. 

49 

50 Para .  5.54 below. 
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c r i t e r i a  suggested above a r e  complied wi th .  We would welcome 
views on these  po in t s .  

5.6 Growing th ings . -  I t  i s  f o r  considerat ion whether 
work of  an analogous kind51 i n  connection with t r e e s ,  hedges 
and o the r  growing th ings  should be included. There i s  an 
obvious case f o r  t h i s  i n  some circumstances ( f o r  example, a 
dangerous t r e e )  and we a r e  inc l ined  t o  th ink  t h a t  growing 
th ings  i n  general  should be wi th in  the  e l i g i b l e  category. 

5.7 Anci l la ry . -  We th ink  t h a t  t h e  r i g h t  of access ,  i f  
g ran ted ,  should extend t o  anyone reasonably engaged by t h e  
app l i can t  i n  connection with t h e  work; and we th ink  it  should 
inc lude  a r i g h t ,  while t he  work i s  going on, t o  p lace  on t h e  
neighbouring land any ma te r i a l s  and equipment needed i n  t h e  
course of  t h e  work, and anything emanating i n  the  course of t h e  
work from the  land being worked on - f o r  example, a wal l  which 

1 i s  demolished o r  a t r e e  which i s  f e l l e d .  
j 

The property t o  be en te red  

5.8 We have pointed out t h a t  t he  property t o  which 
access  i s  requi red  may vary widely and t h a t  some kinds of 
property would have t o  be excluded a l t o g e t h e r  from any scheme 
which embodied an automatic r i g h t  of access .  I t  can perhaps 

~ be argued t h a t  property of c e r t a i n  types ,  o r  p roper ty  ves ted  
i n  c e r t a i n  s p e c i f i c  types of  owner5’, ought t o  be excluded even 

51 We would envisage the  work comprising t h e  in spec t ion ,  pruning 
(including roo t  pruning) ,  lopping, c u t t i n g  back, ca re  and 
t rea tment  of  anything growing on t h e  land;  and t h e  removal, 
f e l l i n g  and grubbing out  of any such th ing  and i t s  replacement 
with something of t he  same o r  s i m i l a r  c h a r a c t e r ; .  bu t  no t  
t h e  p l an t ing  o f  any such th ing  where t h e r e  was none before  
o r  t h e  replacement of any such th ing  wi th  something of 
d i s s i m i l a r  cha rac t e r .  

52 Our p rov i s iona l  view i s  t h a t  t h e  scheme should bind t h e  Crown, 
though we a r e  aware t h a t  s e c u r i t y  cons idera t ions  might sometimes 
a r i s e .  
t o  bu i ld ings  and s t r u c t u r e s  do no t  bind t h e  Crown (London 
Building Acts (Amendment) Act 1 9 3 9 ,  s .  151) ,  bu t  t hese  p rov i s ions  
a r e  much l e s s  d i sc re t iona ry  than  the  scheme which we a r e  
proposing 

i 
~ 

The provis ions  of  t h e  London Building Acts which’ r e l a t e  
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from a d i sc re t iona ry  scheme o f  t h e  kind we a r e  now considering. 
Our own view, however, i s  t h a t  one of  t he  main advantages of 1 

t h e  scheme i s  p r e c i s e l y  t h a t  it obvia tes  t h e  need f o r  l i m i t a t i o n s  
of t h i s  kind: t h e  t r i b u n a l  could cons ider  each case  on i t s  
merits and would r e fuse  an order  i n  those cases  (and only i n  
those  cases)  i n  which r e f u s a l  was j u s t i f i e d .  

5.9 Our  p rov i s iona l  conclus ion ,  t h e r e f o r e ,  i s  t h a t  t he  
scheme should extend t o  pe rmi t t i ng  e n t r y  upon anything wi th in  
the  l e g a l  d e f i n i t i o n  of  land ,  whether it i s  t o  t h e  s i d e  of o r  
below t h e  land  of t he  person seeking  access ,  and whether it 
c o n s i s t s  of  land  i n  the  co l loqu ia l  sense o r  of s t r u c t u r e s  which 
i n  law form p a r t  o f  i t .  

5.10 We would suggest a l s o  t h a t  t h e  t r i b u n a l  should have 
power t o  au tho r i se  t h e  demolit ion o r  removal of  anything which 
s t ands  i n  t h e  way of access53. 
a s t a r t l i n g  sugges t ion ,  but i t  i s  made i n  t h e  contex t  o f  a 
d i sc re t iona ry  scheme under which t h e  app l i ca t ion  could be 
re fused  a l toge the r54  o r  granted sub jec t  t o  s t r i n g e n t  condi t ions  
( inc luding  t h e  f u l l  re ins ta tement  of  t h e  th ing  demolished) and 

55 t o  t h e  payment' o f  compensation . 

This may seem a t  f i r s t  s i g h t  

53 I t  i s  important t h a t  t h i s  should not  r e s u l t  i n  t he  l o s s  of  
any r i g h t  (e .g . ,  a r i g h t  of  l i g h t  t o  a greenhouse) enjoyed 
i n  r e l a t i o n  t o  a th ing  temporar i ly  removed o r  demolished 
i n  t h i s  way, o r  i n t e r f e r e  with t h e  a c q u i s i t i o n  of any such 
r i g h t  i n  course of being acqui red ;  bu t  w,e a r e  s a t i s f i e d  
t h a t  t h i s  would n o t  be so :  s e e ,  e .g . ,  Gale on Easements 
(14th ed . ,  1972), pp. 318-320 and 1 5 2  ( r e f e r r i n g  t o  s .  4 o f  
t h e  P resc r ip t ion  Act 1832). 

54 Guidelines f o r  t h e  exe rc i se  of  t h e  c o u r t ' s  d i s c r e t i o n  a r e  
s e t  out i n  para.  5.54 below. 

55 I t  must a l s o  be remembered t h a t  t he  t h i n g  demolished may be 
no more s u b s t a n t i a l  o r  va luable  than a l ean - to  shed and 
t h a t  (but f o r  t h i s  p rov i s iona l  conclusion) i t  might have 
been put  t h e r e  f o r  t h e  express  purpose of  f r u s t r a t i n g  access.  
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Conditions 

5.11 I t  is of course t h e  p o s s i b i l i t y  o f  t a i l o r i n g  t h e  
condi t ions  upon which a r i g h t  of access i s  granted t o  meet t h e  
circumstances of  t he  ind iv idua l  case which provides one of t h e  
main a t t r a c t i o n s  of  a d i s c r e t i o n a r y  scheme. 

(a) An automatic condi t ion :  making good 

5.12 There i s  much t o  be s a i d  f o r  t he  view t h a t  one 
condi t ion  a t  l e a s t  should apply au tomat ica l ly  unless  i t  i s  
express ly  excluded by the  p a r t i e s  o r  by t h e  t r i b u n a l :  namely, 
t h a t  t he  property en te red  should be f u l l y  r e i n s t a t e d ,  and any 
damage made good, a s  soon as  poss ib l e .  This condi t ion  i s  one 
which ought c l e a r l y  t o  apply save i n  t h e  most except iona l  
 circumstance^^^, and we do no t  t h ink  it should need t o  be 
express ly  imposed or agreed. 

(b) Other condi t ions  

5.13 We th ink  i t  important t h a t  t h e  t r i b u n a l  should have 
a wide power t o  impose f u r t h e r  cond i t ions .  I t  seems t o  us 
(though we should welcome views, both on these  po in t s  and on 
t h e  p rov i s iona l  l i s t  o f  condi t ions  which fo l lows)  t h a t  the  
owner of  t he  land t o  be en te red  has a l e g i t i m a t e  i n t e r e s t  i n  
minimising inconvenience and l o s s  of  p r ivacy ,  s e c u r i t y  r i s k s ,  
damage and the  r i s k  of damage o r  o f  personal  i n j u r y ;  i n  
ensur ing  t h a t  t he  work i s  done properly and qu ick ly ;  and i n  
obta in ing  compensation i f  t h i s  i s  appropr i a t e .  

5 . 1 4  We th ink  t h a t  t h e  t r i b u n a l  should have a general  
power t o  impose any condi t ions  designed t o  serve  these  ends,  
and t h a t  t h i s  power should s p e c i f i c a l l y  inc lude  the  imposit ion 

56 F o r  example, t he  access might involve  t h e  demolit ion of  
a s t r u c t u r e  which i s  a l r eady  dangerous and r equ i r e s  
demolit ion,  o r  o f  a s t r u c t u r e  which the  neighbouring owner 
does not  want rep laced .  
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of  covenants dea l ing  with the  following m a t t e r s :  

(a) Commencement, du ra t ion ,  hours of work, e t c . -  
We th ink  the  t r i b u n a l  should have f u l l  power t o  
impose condi t ions  as  t o  the  t iming of t h e  work - 
f o r  example, t h a t  it should begin wi th in  a c e r t a i n  
time (or  t h a t  i t  should no t  begin u n t i l  a f t e r  a 
c e r t a i n  d a t e ) ,  t h a t  i t  should be completed wi th in  
a s p e c i f i e d  per iod ,  o r  t h a t  it should take  p lace  
only during s p e c i f i e d  hours of t h e  day o r  on 
s p e c i f i e d  days of t he  week. 

(b) Method t o  be employed.- I f  t he  work can be 
c a r r i e d  out i n  more ways than one, i t  should be 
poss ib l e  t o  impose a condi t ion  t h a t  it be done i n  
some p a r t i c u l a r  way. 

(c)  L i m i t s  of access.-  We th ink  it should be 
poss ib l e  f o r  t he  t r i b u n a l  t o  impose a condi t ion  
t h a t  access i s  t o  be allowed only t o  a l imi t ed  
and s p e c i f i e d  a rea  of t h e  neighbouring property 
and t h a t  no one engaged on t h e  work should go beyond 
t h i s  a r e a  (except,  perhaps,  f o r  s p e c i f i e d  and l imi t ed  
purposes).  

(d) Precautions and safeguards . -  The t r i b u n a l  
should a l s o  have powers t o  p r e s c r i b e  safeguards and 
precaut ions  designed t o  e l imina te  o r  reduce t h e  r i s k  
of  damage o r  i n j u r y ,  o r  t o  t ake  account of s e c u r i t y  r i s k s .  

(e) Neighbour's superv is ion  of work, and approval 
of cont rac tor . -  I t  should i n  o u r  view be poss ib l e  
t o  impose condi t ions  t h a t  t h e  work (or  c e r t a i n  a spec t s  
of i t )  should be done under the  superv is ion ,  and 
perhaps t o  t h e  reasonable s a t i s f a c t i o n ,  of t h e  
neighbouring owner o r  of a surveyor o r  a r c h i t e c t  
employed by him; and, i f  app ropr i a t e ,  t h a t  t h e  
choice of  con t r ac to r  t o  c a r r y  out  t h e  work should be 
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sub jec t  t o  the  approval of  t h e  owner o r  o the r  
such person. 

( f )  Payment of  f e e s . -  Conditions should be capable 
o f  r equ i r ing  t h e  app l i can t  t o  pay t h e  f ees  of  any 
surveyor,  a r c h i t e c t ,  s o l i c i t o r  o r  o the r  adv i se r  
reasonably employed by the  neighbouring owner i n  
connection wi th  t h e  app l i ca t ion  f o r  access  o r  t o  
exe rc i se  superv is ion  over t he  work (whether o r  no t  
t he  superv is ion  i s  the  sub jec t  of  a cond i t ion ) .  

(g) Compensation.- We th ink  t h e  t r i b u n a l  should 
have power t o  impose a condi t ion  f o r  t h e  payment o f  
compensation. This t o p i c  deserves more d e t a i l e d  
d i scuss ion ,  however, and we cons ider  i t  more f u l l y  
i n  the  paragraph which fo l lows .  The t r i b u n a l  could 
order  compensation t o  be pa id  before  the  work began, 
i n  s o  f a r  as  i t  was a s ses sab le  a t  t h a t  time. 

(h) Giving s e c u r i t y . -  We th ink  the  t r i b u n a l  should 
a l s o  have power t o  r equ i r e  t h e  app l i can t  t o  give 
s e c u r i t y ,  before  t h e  work began, f o r  any money t o  
become payable subsequently.  This would inc lude  
compensation and f e e s ,  i n  s o  f a r  a s  they  were not 
payable beforehand. We th ink  it should a l s o  inc lude  
the  l i k e l y  cos t  o f  complying with t h e  automatic 
condi t ion  f o r  making good. 

5.15 We now tu rn  t o  t h e  sub jec t  of  compensation. We s t a r t  
from the  p ropos i t i on  t h a t  t h e  neighbouring owner should be 
e n t i t l e d  t o  compensation f o r  any l o s s ,  and f o r  any r e a l  nuisance 
o r  inconvenience which he s u f f e r s .  So f a r  a s  we can s e e ,  
t h i s  means i n  p r a c t i c e  t h a t  compensation should be capable of  
award under the  following t h r e e  headings: 

(i) Compensation f o r  nuisance and inconvenience.- 
It can be argued t h a t  some payment, i f  only a token 
one, should always be made f o r  access' even i f  it 
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involves no real nuisance or inconvenience to the 
neighbour, and we should be grateful for comments 
on this point. F o r  ourselves, however, we doubt 
whether this would be right: we think the idea 
that access of itself requires compensation makes 
sense only in the context of the present law of 
trespass, which we suggest should be modified. On 
the other hand, o u r  provisional view is that 
compensation should be available for any actual 
nuisance o r  inconvenience suffered by the neighbour 
through the access or through the doing of the 
work itself. This should clearly be so if, for 
example, the drive leading to the neighbour's 
garage were blocked for some time, if the work 
generated a great deal of dust which penetrated 
living accommodation, o r  if the work required the 
temporary removal of a greenhouse o r  rendered 
living accommodation temporarily unusable. We 
would not wish the availability of compensation 
under this heading to lead to the making of 
claims or awards for trivial inconvenience; but 
we think that there would be many cases in which 
the de minimis principle would be invoked in order 
to refuse an award. And in cases where each of 
two neighbours might require access to the other's 
land, it would be in the interests o f  neither to 
behave unreasonably in this respect. 

(ii) Compensation for physical damage.- We think 
that physical damage done to the neighbouring 
property which cannot o r  should not be catered for 
merely by the condition for making good should 
clearly be eligible for compensation. 

Ciii) Compensation for financial damage.- We a l s o  
think that compensation should be capable of award 
in respect of financial damage - f o r  example, loss 
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of t r ade  su f fe red  while t h e  work i s  i n  progress  ( i f  
t h e r e  i s  a bus iness  on t h e  neighbouring proper ty)  
o r  a permanent f a l l  i n  t h e  value o f  t h e  neighbouring 
property as  a r e s u l t  of t h e  work. A f a l l  o f  t h i s  
kind would be very un l ike ly ,  however, i f  new bu i ld ing  
work were excluded from the  scheme as we have 
proposed . 57 

The compensation should be assessed  i n  the  same way a s  damages 
58  a r e  assessed  i n  t o r t  genera l ly  . 

(c)  The r a t i o n a l e  o f  t h e  condi t ions  

5.16 One po in t  remains t o  be made i n  connection wi th  t h e  
condi t ions .  The b a s i c  purpose o f  our  scheme i s  t o  au tho r i se  
t h e  access ,  no t  t o  au tho r i se  t h e  doing of  t he  work i t s e l f .  
And i f  anyone had power t o  prevent  t h e  doing of t h e  work as 
such (as  f o r  example t h e  a p p l i c a n t ' s  l andlord  might have, by 
v i r t u e  of  a term of  t h e  tenancy),  then  that  power would 
remain desp i t e  t h e  scheme. But i t  i s  impossible t o  draw a 
f i rm  l i n e  between the  work and t h e  access  f o r  a l l  purposes,  
because t h e  t r i b u n a l ,  i n  deciding whether t o  gran t  t h e  access ,  
must obviously cons ider  t h e  na tu re  and ex ten t  of t he  work. 
Access t o  rep lace  a g u t t e r  might be reasonable when access t o  
r ebu i ld  a house would no t  be.  Furthermore, access t o  r ebu i ld  
a house might be reasonable i f ,  bu t  only i f ,  t h e  t r i b u n a l  
could impose condi t ions  r e l a t i n g  n o t  only t o  t h e  access  but  t o  
t h e  doing of t he  work. 
included condi t ions  r e l a t i n g  t o  t h e  work i n  t h e  two preceding 
paragraphs.  I t  should be noted i n  p a r t i c u l a r  t h a t  t h e  power 
t o  award compensation i s  t o  inc lude  compensation f o r  nuisance 
o r  inconvenience caused by the  work as  we l l  a s  t h a t  caused by 
t h e  access .  We emphasise these  p o i n t s  p a r t l y  i n  order  t o  
shed l i g h t  upon t h e  purposes which t h e  condi t ions  a r e  intended 
t o  serve  and p a r t l y  i n  order  t o  pave t h e  way f o r  t he  proposals 

I t  i s  f o r  t h i s  reason t h a t  we have 

~~ 

57 Para. 5 .3  above. 
58 A s  t o  t h e  assessment of  damages under head ( i ) ,  see  Bone 

v. [1975] 1 W.L.R. 797 ( C . A . ) .  
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made i n  paragraphs 5.38-5.40 o f  t h i s  paper.  

I The na tu re  of  t h e  r i g h t  

5.17 I t  i s  o f  t he  essence o f  t h e  d i s c r e t i o n a r y  scheme 
which we a r e  p u t t i n g  forward t h a t  t h e  r i g h t  of  access granted 
should be a r i g h t  t o  e n t e r  f o r  t h e  purpose only of ca r ry ing  
out one p a r t i c u l a r  p r o j e c t  o f  work, t h e  d e t a i l s  of which a r e  
s e t t l e d  i n  advance. I t  follows t h a t  i f  t h e  same landowner 
should wish a t  some f u t u r e  t i m e  t o  have access  t o  the  same 
neighbouring land i n  order  t o  do o the r  work (however s i m i l a r ) ,  
he would have t o  apply f o r  i t  anew. 

5.18 I t  i s  t r u e  t h a t  i t  might i n  some cases  be convenient 
i f  a permanent o r  semi-permanent r i g h t  could be granted. Why, 
f o r  example, should not  a landowner be granted a r i g h t  of  
access upon c e r t a i n  condi t ions  t o  p a i n t  h i s  house t h i s  year  
and i n  any subsequent year  i n  which such access  should be 
needed? But we th ink  t h e r e  a r e  good reasons f o r  conf in ing  t h e  
r i g h t  t o  a s i n g l e  p r o j e c t .  Otherwise i t  would amount i n  
e f f e c t  t o  a f u l l  easement which was acquired compulsorily but 

con t rove r s i a l .  Many ques t ions  o f  a t echn ica l  na tu re  would a l s o  
a r i s e .  Would t h e  permanent r i g h t  enure f o r  t h e  b e n e f i t  only 
of t he  app l i can t  himself o r  f o r  t h a t  o f  o the r s  i n t e r e s t e d  i n  
t h e  land and h i s  and t h e i r  successors?  Would i t  bind a l l  those  
with i n t e r e s t s  i n  t h e  neighbouring land ,  and t h e i r  successors?  
I t  seems t o  us unders i rab le  t o  complicate an e s s e n t i a l l y  simple 
scheme wi th  ques t ions  of t h i s  kind. 

I 
I 

1 

I f o r  p r i v a t e  purposes. To propose a r i g h t  of  t h a t  kind would be 

I 

, 

I 

5.19 A permanent r i g h t  seems a l s o  t o  be unnecessary,  because 
i f  a r i g h t  of  access  has been awarded i n  t h e  p a s t  t h e  neighbouring 
landowner w i l l  r e a l i s e  t h a t  i t  i s  l i k e l y  t o  be awarded again i n  
t h e  f u t u r e  and so  w i l l  normally gran t  access  v o l u n t a r i l y  - unless  
circumstances have changed i n  some r e l e v a n t  r e spec t .  And i f  
they have changed it seems t o  us t h a t  he should have power t o  
seek  a r enego t i a t ion  of t h e  terms o f  access  and i f  necessary t o  
have t h e  mat te r  submitted aga in  t o  t h e  t r i b u n a l ’ s  d i s c r e t i o n .  
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I t  must be remembered t h a t  a permanent r i g h t  granted upon 
una l t e rab le  terms might have t h e  e f f e c t  o f  pa ra lys ing  the  use 
o r  development of t he  neighbouring land. 

Persons e n t i t l e d  t o  apply f o r  access 

5.20 Our provis iona l  view i s  t h a t  t h e  c l a s s  of  persons 
e n t i t l e d  t o  apply f o r  a r i g h t  o f  access under t h e  scheme should 
comprise 

f i r s t ,  any person who i s  i n  occupation of t h e  
proper ty  i n  ques t ion  o r  o f  any p a r t  o f  i t ,  and 

second, any o the r  person who has ( o r  who shares)  
a l e g a l  e s t a t e  i n  t h e  property i n  ques t ion  o r  
any p a r t  o f  i t .  

We d iscuss  these  two groups below. 

5.21 Occupiers.- The f i r s t  group i s  a wide one. I t  
inc ludes  everyone i n  occupation of t h e  property o r  any p a r t  

1 

1 of  i t .  We would propose t o  leave  t h e  word "occupier" undefined. 
~ I t  would n a t u r a l l y  inc lude  a l l  those  i n  occupation by v i r t u e  

of  having some e s t a t e  o r  i n t e r e s t  i n  t h e  p rope r ty ,  o r  by 
v i r t u e  of  a con t r ac t  o r  of  any s t a t u t o r y  r i g h t  t o  remain i n  
o c c ~ p a t i o n ~ ~ ;  
occupation - f o r  example, someone i n  course of  acqu i r ing  a 
t i t l e  by adverse possess ion .  I t  seems t o  us t h a t  a l l  such 
persons should have t h e  r i g h t  t o  apply f o r  access .  In  say ing  
t h i s  we bea r  i n  mind t h a t  t h e  work f o r  which access  i s  requi red  

59 C f .  para.  5.31 below. We a r e  conscious t h a t  t he  word 

I 

bu t  i t  would a l s o  inc lude  anyone e l s e  i n  

"occupier", by i t s e l f ,  may have d i f f e r e n t  meanings i n  
d i f f e r e n t  con tex t s ,  bu t  we th ink  i t s  use here  would cause 
no problems i n  p r a c t i c e  - p a r t i c u l a r l y  s ince  the  c l a s s  o f  
people who a c t u a l l y  wished t o  do work on t h e  property 
(or  t o  pay f o r  i t )  would be inhe ren t ly  l imi t ed .  
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may be t r i v i a l  i n  t h e  extreme - f o r  example, r e - f i x i n g  a 
f a l l e n  g u t t e r .  In  p r a c t i c e ,  however, i t  must be remembered 
t h a t  no t  a l l  of t hese  persons would w i s h  t o  i ncu r  the  t roub le  
o r  expense of doing work on t h e  p rope r ty ,  and no t  a l l  would be 
e n t i t l e d  t o  do such work even i f  they  wished. There i s  no 
sugges t ion  t h a t  t h e  obta in ing  of a r i g h t  of  access  by an 
app l i can t  as  aga ins t  h i s  neighbour should confer  any r i g h t  
( a s  aga ins t  h i s  landlord ,  f o r  example) a c t u a l l y  t o  do t h e  work. 
This i s  a q u i t e  s epa ra t e  ques t ion ,  and must remain s o .  

5 . 2 2  Legal e s t a t e  owners.- There i s  a group of  persons 
who should c l e a r l y  be e n t i t l e d  t o  seek access  even though they 
a r e  no t  i n  occupation, bu t  we th ink  they  a r e  confined t o  owners 
o f  a l e g a l  e s t a t e  (whether f r eeho ld  o r  leasehold)  i n  t h e  
property t o  be worked upon. I t  i s  obvious,  f o r  example, t h a t  
a landlord  (whether he be a f r eeho lde r  o r  a mesne t enan t )  may 
have a good reason, and may indeed be under a du ty  t o  h i s  
t enan t  o r  t o  h i s  own l and lo rd ,  t o  keep t h e  property i n  r e p a i r ;  
and such a person should be e n t i t l e d  t o  seek access  f o r  t h e  
purpose. B u t , i t  seems t o  us  t h a t  t h e  r e l evan t  category can be 
confined i n  t h e  way we have sugges ted ,  though we would of  
course welcome comments. 

5.23 
course inc lude  a l l  those  who may be s t a t u t o r i l y  requi red  t o  
do work on t h e i r  p r o p e r t i e s  . 

The persons e n t i t l e d  t o  seek access  should of 

60 

Persons aga ins t  whom t h e  app l i ca t ion  should be made 

5 . 2 4  We have now t o  cons ider  a d i f f i c u l t  ques t ion :  i f  
t he re  are' set.eral persons i n t e r e s t e d  i n  d i f f e r e n t  c a p a c i t i e s  
i n  the  land  t o  which access i s  r equ i r ed ,  which of  them should 
be involved i n  t h e  proceedings taken t o  ob ta in  a r i g h t  of 
access?  

60 C f .  foo tnote  7 and para .  2 . 2 1  abvoe. 
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(a) Who can sue f o r  trespass? 

5 . 2 5  It is necessary to remember that the r ason why n 
access scheme is needed at all is that entry would otherwise 
amount to a trespass. It must therefore be at least relevant to 
consider who could sue under the present law for the trespass thus 
committed. 

5.26 The answer to this question seems simple when stated in 
general terms. Clerk & Lindsell on Torts" puts it thus: 

"Trespass is actionable at the suit of the 
person in possession of land. A tenant in 
occupation can sue, but not a landlord except 
in cases of injury to the reversion." 

Unfortunately, however, the legal concept of "possession" is not a 
simple one, and the same textbook has to devote thirteen paragraphs 
to an explanation of this and other problems inherent in the 
principle just stated. Possession is by no means synonymous with 
occupation. Thus a person may be legally in possession of property 
although someone e l s e  (or  no one at all) is in occupation o f  it. 
Again, a person may in some circumstances be in possession although 
he has no enforceable right to possession; but conversely a person 
who has a right to possession is not necessarily in possession, 
though if and when he does take possession his possession is said 
to relate back to the time when the right accrued, so that he can 
sue for any trespass committed in the intervening period. 

5 .27  The rules about possession (of which those mentioned 
above are only examples) are such that they would create a two-fold 
difficulty if they were used to designate the respondents to an 
application for access: the applicant would have a problem not only 
in understanding them but also in ascertaining all the facts necessary 
t6 apply them in a given situation. It must also be remembered 
that our scheme is designed to provide a simple remedy f o r  someone 
who wants a right of access in order to do work which is probably 
of a minor character and will not of itself permanently imp%-ge 

61 (14th ed., 1975), para. 1318. 
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62 on, make use of o r  a l t e r  t h e  proper ty  of t h e  neighbouring owner . 
(b) The respondent c l a s s  

!Ce the re fo re  th ink  t h a t  t h e  persons whom an app l i can t  5 . 2 8  
should be requi red  t o  involve i n  access proceedings should be 
def ined  with r e l a t i v e  s i m p l i c i t y  and a sce r t a inab le  wi th  r e l a t i v e  
ease .  For  convenience we s h a l l  c a l l  them "the respondent c lass" .  

( i )  The primary category: occupiers 

5.29 Our p rov i s iona l  view i s  t h a t  t h e  main category of 
persons wi th in  t h e  respondent c l a s s  should comprise ( subjec t  
t o  exceptions t o  be mentioned i n  the  next  paragraphs) those  
i n  occupation of any p a r t  o f  t h e  neighbouring l and  a f f ec t ed  
by the  access sought. The t e s t  of "occupation" i s  much e a s i e r  
t o  apply than t h a t  of  " p o s ~ e s s i o n " ~ ~ :  
might have d i f f i c u l t y  i n  a s c e r t a i n i n g  t h e  i d e n t i t i e s  of  those 
i n  l e g a l  possession o f  t he  property next door,  he would 
usua l ly  know who was a c t u a l l y  t h e r e .  In t h e  overwhelming 
majori ty  of ca ses ,  moreover, t h e  occupiers  would be the  only persons 
a f f e c t e d  by the  work. I t  i s  noteworthy t h a t  both sec t ion  2 8 7  
o f  t he  Publ ic  Health A c t  193664 and s e c t i o n  9 of  t h e  London 
County Council (General Powers) Act 195565, which give r i g h t s  
of  access f o r  t h e  r e p a i r  o f  dangerous s t r u c t u r e s ,  provide t h a t  

62 In t h i s  r e spec t  t h e  purpose of  our scheme d i f f e r s  r a d i c a l l y  

though an app l i can t  

from t h a t  of P a r t  V I  of t h e  London Building Acts (Amendment) 
A c t  1939, which s e t s  ou t  mainly t o  give t h e  bu i ld ing  owner 
a r i g h t  t o  do work a f f e c t i n g  t h e  neighbouring proper ty  which 
he would not  otherwise be e n t i t l e d  t o  do. Those provis ions  
r equ i r e  t h e  involvement of  t h e  "adjoining owner", def ined  
t o  inc lude  "every person i n  possession o r  r e c e i p t  e i t h e r  
of  t he  whole o r  o f  any p a r t  of t h e  r e n t  o r  p r o f i t s  of any 
l and  o r  tenement o r  i n  t h e  occupation of  any land o r  
tenement otherwise than as  t enan t  from year  t o  year  o r  
f o r  any l e s s  term o r  as  a t enan t  a t  w i l l "  (London Building 
A c t  1930, s .  5, appl ied  by s .  1 of t h e  1939 Act). This 
d e f i n i t i o n  d e l i b e r a t e l y  excludes c e r t a i n  kinds of occupier 
and inc ludes  persons with l e s s  immediate i n t e r e s t s  - a 
po l i cy  which i s  understandable i n  the  contex t  of t h e  1939 
Act but which would, i n  view of t h e  d i f f e rence  j u s t  mentioned, 
be inappropr ia te  i n  t h e  p re sen t  contex t .  

65 C f .  t h e  speeches i n  t h e  House of Lords i n  Williams & Glyn's 
Bank Ltd. v .  Boland and Williams & Glyn's Bank Ltd. v .  Brown 
119801 3 W . L . R .  138. 

64 See footnote  7 above. 
65 See para.  2 . 2 1  above. See a l s o  London Building Acts 

(Amendment) A c t  1939, s .  141C2). 
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prel iminary n o t i c e  (when i t  i s  requi red  a t  a l l )  i s  t o  be served 
simply on "the occupier". 

5.30 We th ink ,  however, t h a t  t h e  category of  occupiers 
who f a l l  wi th in  the  respondent c l a s s  should be l i m i t e d  i n  two 
ways. 

5.31 F i r s t ,  it should be l imi t ed  t o  those  who a r e  i n  
occupation by v i r t u e  of  having some e s t a t e  o r  i n t e r e s t  i n  t h e  
proper ty ,  o r  by v i r t u e  of a con t r ac t  o r  of any s t a t u t o r y  r i g h t  
t o  remain i n  occupation. These l a s t  words would inc lude  
s t a t u t o r y  t enan t s  and spouses wi th  r i g h t s  of  occupation under 
t h e  Matrimonial Homes Act 1967. This l i m i t a t i o n  i s  designed 
t o  exclude those  (normally inc luding  ch i ld ren  of  a fami ly ,  
f o r  example) who a r e  n o t  i n  occupation by v i r t u e  of any r i g h t  
of  t h e i r  own. 

5.32 Secondly, i t  should no t  inc lude  any person who would 
have no r i g h t  t o  sue f o r  t r e s p a s s  i n  r e spec t  of  t h e  access 
sought. This second l i m i t a t i o n  i s  l o g i c a l l y  necessary ,  because 
it would make no sense t o  r equ i r e  t h e  involvement o f  someone 
who would have no l e g a l  r ed res s  i f  he were no t  involved; bu t  
i n  p r a c t i c e  it would serve  t o  exclude few people66 who were 
no t  excluded by the  f i r s t  l i m i t a t i o n .  

5.33 I t  i s  important t o  emphasise t h a t  t hese  two 
l i m i t a t i o n s  a r e  no t  proposed wi th  t h e  i n t e n t i o n  of  r equ i r ing  
t h e  app l i can t  t o  look i n t o  t h e  t i t l e  t o  t h e  neighbouring 
proper ty ,  s t i l l  l e s s  t o  cons ider  t h e  i n t r i c a c i e s  of  t h e  law 
of t r e spass .  H i s  app l i ca t ion  would no t  be prejudiced because 
he had involved persons whom he d id  no t  need t o  involve67, and 
i f  i n  doubt he could simply involve a l l  t h e  occupiers and 
have done with it. 

66 But it would se rve ,  f o r  example, t o  exclude a lodger ,  
who cannot sue f o r  t r e s p a s s :  Clerk & Lindse l l  on Tor ts  
(14th ed. ,  1975), para .  1323. 

67 Nor, o f  course ,  would a person ou t s ide  t h e  respondent c l a s s  
acqui re  any l e g a l  locus  s t a n d i  merely because he had been 
served. 



( i i )  Poss ib l e  ex tens ions  of  t h e  
respondent c l a s s  

5.34 
t h e  primary category j u s t  descr ibed ought t o  be involved i n  
p a r t i c u l a r  circumstances.  
r equ i r e  t h i s .  

We must now cons ider  whether persons no t  f a l l i n g  wi th in  

We have i n  mind t h r e e  cases which might 

5.35 The p resen t  l a w  o f  t r e s p a s s  draws a d i s t i n c t i o n  
between cases  i n  which t r e s p a s s  causes damage which i s  such as 
t o  a f f e c t  t h e  value of  t h e  revers ion68 and o t h e r  cases .  
t h e  l a t t e r  cases  only t h e  person i n  possession may sue ;  bu t  
i n  t h e  former the  r eve r s ione r  may a l s o  do s o .  I t  seems t o  us 
t h a t  a similar d i s t i n c t i o n  should be drawn f o r  our purposes. 
P rov i s iona l ly ,  t he re fo re ,  we propose t h a t ,  i n  cases  where t h e  
work f o r  which access i s  sought i s  such t h a t  t h e r e  i s  a r e a l  
r i s k  of  damage which ( i f  no t  made good) would s u b s t a n t i a l l y  
reduce t h e  value of  an e s t a t e  o r  i n t e r e s t  i n  t h e  land  owned by 
someone69 no t  f a l l i n g  wi th in  t h e  primary ca tegory ,  t h a t  person 
should a l s o  be included i n  t h e  respondent c l a s s  (unless  h i s  
i n t e r e s t  i s  merely t h a t  of a bene f i c i a ry  under a t r u s t  ). 
Under p rov i s iona l  recommendations made l a t e r 7 '  such a person 
would be ab le ,  whether o r  n o t  he was wi th in  t h e  respondent 
c l a s s ,  t o  enforce  any condi t ions  which a f f e c t e d  t h e  access  and 
which he had an i n t e r e s t  i n  en fo rc ing ;  and these  would inc lude  

In 

7 0  

68 
69 

70 

7 1  

See Clerk & Lindse l l  on Tor t s  (14th ed . ,  1975) para .  1327. 
I t  i s  f o r  considerat ion whether t h e  app l i can t  should have some 
s p e c i a l  means, through t h e  s e r v i c e  of  n o t i c e s  on occupiers  and 
o t h e r s ,  o f  a s c e r t a i n i n g  what e s t a t e s  and i n t e r e s t s  subs i s t ed  
i n  t h e  land  and who w a s  e n t i t l e d  t o  them. But it would be 
d i f f i c u l t  t o  devise  sanc t ions  t o  ensure  the  co-operation of 
t h e  r e c i p i e n t s ,  and our prel iminary view i s  t h a t  t h e  p r a c t i c a l  
usefu lness  of such a f a c i l i t y  would not  be s u f f i c i e n t  t o  
j u s t i f y  i t s  c rea t ion .  
I f  a bene f i c i a ry  under a t r u s t  f e l l  w i th in  t h i s  ca tegory ,  t he  
t r u s t e e s  would a l s o  f a l l  w i th in  it, and we th ink  i t  i s  they  
r a t h e r  than t h e i r  non-occupying bene f i c i a ry  who should be 
e n t i t l e d  t o  p a r t i c i p a t e  i n  t h e  proceedings.  
Paras.  5.67-5.69 below. 
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72  t he  automatic condi t ion  f o r  making good . But t h e  ques t ion  
here  i s  whether he himself should  have t h e  r i g h t  t o  p a r t i c i p a t e  
i n  the  proceedings i n  order  t o  reques t  t h e  imposit ion of 
c e r t a i n  p a r t i c u l a r  condi t ions ,  o r  indeed t o  oppose access 
a l toge the r ;  and i n  our view he should.  

5.36 The second case i s  t h a t  i n  which t h e  land  t o  be en tered  
i s  n o t ,  a t  t h e  r e l evan t  t ime,  i n  t h e  occupation of  anyone. On 
t h e  one hand it  may be argued t h a t  i f  t h e r e  a r e  no occupiers ,  
and i f  t h e  case  i s  not  of  t h e  kind descr ibed i n  the  preceding 
paragraph, t h e r e  i s  no reason why anyone should be involved i n  
the  proceedings - o r  why t h e r e  should be any proceedings - and 
the  app l i can t  should be e n t i t l e d  simply t o  e n t e r  and do the  
work without more ado. The automatic cond i t ion  f o r  making 
good73 would apply i n  any event and could be enforced by anyone 
wi th  an i n t e r e s t  i n  enforc ing  it74. 

t o  e n t e r  a t  w i l l  without ob ta in ing  e i t h e r  t he  consent of  anyone 
o r  an order  from a t r i b u n a l .  Views a r e  i n v i t e d  a s  t o  whether 
t h i s  would indeed be wrong and, i f  s o ,  how the  d i f f i c u l t y  could 

apply by himself (ex p a r t e )  f o r  an o rde r  of  t h e  t r i b u n a l .  As 

an a l t e r n a t i v e ,  it might be poss ib l e  t o  des igna te  someone t o  

be t h e  owner of  t he  land ( o r  someone with a s p e c i f i e d  i n t e r e s t  
i n  i t ) ;  bu t  i t  would o f t e n  be very d i f f i c u l t  t o  a s c e r t a i n  h i s  
i d e n t i t y .  On t h e  o the r  hand, it might perhaps be t h e  l o c a l  
a u t h o r i t y ;  bu t  we th ink  it  would be d i f f i c u l t  f o r  an ou t s ide  
body t o  p l ay  a r o l e  of  t h i s  kind. 

On t h e  o the r  hand i t  may 
I be thought wrong t o  give t h e  app l i can t  what amounts t o  a l i cence  

, 
I be overcome. The app l i can t  could perhaps be requi red  t o  
I 

I a c t  a s  respondent i n  these  p a r t i c u l a r  circumstances.  This might 

1 
~ 

5.37 The t h i r d  case a r i s e s  where t h e  respondent c l a s s  may 
a l t e r  between t h e  commencement o f  t h e  proceedings and t h e  
completion o f  t h e  work. This i s  a p a r t i c u l a r l y  i n t r a c t a b l e  

72  This condi t ion  would apply i n  a l l  ca ses  un le s s  express ly  

73 Para. 5.12 above. 
74 Paras.  5.67-5.69 below. 

excluded: see  pa ra .  5.12 above. 
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problem, because t h e  change may n o t  be forseen  and, even i f  it 
i s ,  no one may know t h e  i d e n t i t i e s  of  those  who w i l l  come wi th in  
t h e  respondent c l a s s  because of  i t .  For t h i s  reason, a r i g h t  
of access might i n  t h e  end be exe rc i sed  aga ins t  someone who 
d id  not know t h a t  it had been granted. There i s  o f  course 
nothing i n  t h e  law of t r e s p a s s  t o  he lp  he re ,  because t r e spass  
i s  a wrong which can be stopped a t  once by anyone e n t i t l e d  t o  
s t o p  it .  We a r e  concerned, by c o n t r a s t ,  w i th  work which may 
continue f o r  weeks 01; even months hut  must be sanc t ioned  i n  
advance. For ourse lves  we a r e  inc l ined  t o  th ink  t h a t  i f  t h e  
app l i can t  involves those  who a r e  wi th in  t h e  respondent class 
a t  t he  o u t s e t ,  he should no t  be prejudiced by f u t u r e  changes 
i n  i t s  composition. Newcomers would be e n t i t l e d  t o  enforce  
any condi t ions  t o  which access w a s  sub jec t  7 5 .  
be g r a t e f u l  f o r  views on t h i s  po in t .  

I 

But we should 

1 5 . 3 8  I t  seems t o  us t h a t  t h e  p rov i s iona l  conclusions 
reached i n  t he  preceding paragraphs c l e a r l y  involve t h e  
consequence t h a t ,  where land i s  en te red  f o r  t he  purpose of 
ca r ry ing  out  work wi th in  t h e  scheme, t h e  only persons ab le  t o  
sue i n  t r e s p a s s  ( o r  t o  ob ta in  an in junc t ion )  i n  r e spec t  of  
t h i s  access should be members of t h e  respondent c l a s s .  I f  t he  
app l i can t  obtained t h e  consent of a l l  such members, o r  obtained 
an order  from t h e  t r i b u n a l  i n  proceedings involv ing  them a l l ,  he 
should have nothing t o  f e a r  from anyone e l s e .  

1 
j 

j 
i 
1 

~ 

5.39 I t  a l s o  seems t o  u s ,  however, t h a t  we must go f u r t h e r  
than  t h i s .  We have a l ready  explained76 t h a t  t h e  t r i b u n a l ,  i n  
dec id ing  whether t o  gran t  access ,  must cons ider  t h e  na tu re  and 
e x t e n t  of  t h e  work which i s  t o  be done and t h a t  i t  may impose 
condi t ions  ( inc luding  condi t ions  f o r  t h e  payment of compensation) 
r e l a t i n g  t o  t h e  work a s  wel l  as t o  t h e  access .  Inasmuch, 

75 Paras.  5.67-5.69 below. 
76 Para .  5.16 above. 
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therefore, as the details of the work itself are within the 
purview of the tribunal, we think that the applicant's immunity - 
from actions by anyone within the respondent class whose consent 
he has, or against whom an order has been obtained, and from 
actions by anyone outside the respondent class - should also 
extend to the work as well as to the access. 

5.40 It is necessary, however, to be more specific about 
the kind of actions from which the applicant should be immune. 
They are, we think, confined to actions for trespass and for 
nuisance. In relation to the work itself, nuisance would 
normally be the only relevant cause of action. We are not 
suggesting that the applicant should be immune from all actions 
in tort: clearly he ought still to be liable for negligence. 
Nor are we suggesting that he should be immune from other actions: 
if someone (for example, the applicant's landlord) has a valid 
right, by contract or covenant, to prevent him doing the work 
at all, that right should continue to exist. All we are 
suggesting is that access exercised or work done, within the 
scheme and in accordance with any conditions imposed, should 
not involve any risk of liability for trespass or nuisance at 
the suit of anyone interested in the neighbouring land77 - 
unless that person is within the respondent class and has not 
consented nor had an order made against him. 

(d) Applicant's right to seek a stay of proceedings 
taken by members of  the respondent class 

5.41 If the applicant omitted to involve some member of 
the respondent class, he might be faced, duing the execution 
of the work, with an action for trespass or nuisance by that 
person. His omission might have been inadvertent, occasioned 
perhaps by genuine difficulty in identifying the respondent 
class. In any case, it would be inappropriate for such an 
action to proceed to a conclusion if the circumstances are such 
that an order for access could, or might, have been obtained 
against the plaintiff if one had been sought. We therefore 

77 If the work caused a nuisance actionable at the suit of 
other people living in the area, liability to them would 
of course remain. 
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propose t h a t  t h e  app l i can t  should i n  these  circumstances have 
a r i g h t  t o  apply t o  t h e  cour t  f o r  an order  g iv ing  him leave  t o  
seek  an access  o rde r  a g a i n s t  t h e  p l a i n t i f f ,  and s t ay ing  t h e  
a c t i o n  i n  t h e  meantime. This r i g h t  would be analogous t o  t h a t  
given i n  s i m i l a r  circumstances by s e c t i o n  8 4 ( 9 )  of  the  Law of 
Property Act 1 9 2 5  . 78 

Deciding t h e  i s s u e s  

5 . 4 2  We now cons ider  t h e  way i n  which t h e  i s s u e s  a r i s i n g  
out  of an app l i ca t ion  f o r  a r i g h t  of access  should be decided. 

(a) The t r i b u n a l  

‘ I  

5 . 4 3  Assuming that  t h e  ma t t e r  i s  not  resolved by agreement 
but  reaches t h e  t r i b u n a l ,  what t r i b u n a l  should it  be? In 
answering t h i s  ques t ion  we have t o  bear  i n  mind t h a t  many of 
t h e  mat te rs  coming before  t h e  t r i b u n a l  w i l l  r e l a t i v e l y  smal l ,  
involv ing  simple (but perhaps urgent )  ques t ions  about work of 
no g rea t  cos t  a r i s i n g  between ord inary  householders whose 
f i n a n c i a l  circumstances a r e  modest, bu t  perhaps not  modest 
enough t o  make them e l i g i b l e  f o r  l e g a l  a i d .  For preference ,  
t he re fo re ,  t h e  t r i b u n a l  should be l o c a l  and access ib l e ,  and i t s  
procedure speedy and economical. A t  t h e  same time we must 
remember t h a t  some of t h e  mat te rs  t o  be decided may be of g r e a t e r  
complexity and f i n a n c i a l  s i g n i f i c a n c e ,  and t h a t  t h e  t r i b u n a l  
must be s u i t a b l e  t o  dea l  a l s o  with those .  The choice seems t o  
u s . t o  l i e  between the  cour t s  and the  Lands Tribunal.  

( i )  The cour t s  

5 . 4 4  So f a r  a s  t h e  cour t s  a r e  concerned, those  t o  which a 
mat te r  of  t h i s  kind could appropr i a t e ly  be ass igned  would be 
t h e  county cour t s  and t h e  High Court . I t  would be des i r ab le  
t o  arrange t h e  j u r i s d i c t i o n  i n  such a way t h a t  a l l  ( o r  a l l  but 

79 

78 Sect ion  8 4  gives  power t o  t h e  Lands Tribunal t o  discharge 
or modify r e s t r i c t i v e  covenants,  and t h e  r i g h t  mentioned 
i n  t h e  t e x t  a r i s e s  when proceedings a r e  taken t o  enfbrce such 
a covenant. 
We do no t  t h ink  t h a t  t h e  mag i s t r a t e s ’  cour t s  would be an 
appropr ia te  forum f o r  t h e  wide range of  cases  under t h i s  scheme. 

7 9  
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t he  l a r g e s t  and most complicated) cases  went t o  t h e  county 
cour t s :  otherwise the  c r i t e r i a  mentioned i n  the  preceding 
paragraph would not  be f u l f i l l e d .  This could perhaps be done 
by l ay ing  down some automatic c r i t e r i o n  f o r  j u r i s d i c t i o n ,  
poss ib ly  hased upon t h e  l i k e l y  c o s t  o f  t h e  work t o  be done 
r a t h e r  than  upon t h e  r a t e a b l e  values of  e i t h e r  of t h e  p rope r t i e s  
involved. But any t e s t  of t h i s  kind would have i t s  d i f f i c u l t i e s  
and we a r e  inc l ined  t o  th ink  t h a t  i t  might be b e t t e r  t o  give 
the  county cour t  an unl imited and exc lus ive  j u r i s d i c t i o n ,  
coupled perhaps wi th  a power t o  t r a n s f e r  cases  t o  t h e  High 
Court ( o r  poss ib ly  t o  the  Lands Tribunalso) i f  i t  saw f i t .  
th ink  t h e  county cour t s  would be s u i t a b l e  f o r  o u r  purpose a s  
regards  speed, cos t  and the  p rov i s ion  of  l o c a l  hear ings ,  and 
we a r e  inc l ined  t o  cons ider  them, on balance,  t h e  b e s t  ava i l ab le  
forum. But an a l t e r n a t i v e  p o s s i b i l i t y  would be t o  g ive  i n i t i a l  
j u r i s d i c t i o n  t o  t h e  Lands Tr ibunal ,  and t o  t h i s  we now tu rn .  

We 

Cii)  The Lands Tribunal 

5.45 The Lands Tribunal i s  an independent j u d i c i a l  body 
s e t  up by the  Lands Tribunal A c t  1949 f o r  t h e  purpose of 
determining a wide range of ques t ions  r e l a t i n g  t o  va lua t ion  of  
land, compensation f o r  compulsory a c q u i s i t i o n  of land ,  r a t i n g  
appeals and t h e  d ischarge  o r  modif icat ion of r e s t r i c t i v e  
covenants. Since then  i t s  j u r i s d i c t i o n  has been extended i n  
seve ra l  ways - f o r  example, t o  t h e  determinat ion o f  t h e  p r i c e  
t o  be pa id  by a leaseholder  exe rc i s ing  r i g h t s  t o  acqui re  the  
f reehold  under t h e  Leasehold Reform Act 1967. Members of t h e  
Tribunal inc lude  both lawyers and surveyors ,  and it  has power 
t o  award c o s t s  i n  any proceedings before  i t .  I t  hears  cases  
not  on ly  i n  London but  a t  convenient cen t r e s  throughout England 
and Wales. We understand t h a t  l o c a l  hear ings ,  which a r e  no t  
c o s t l y ,  can be arranged w i t h  l i t t l e  delay.  The major item of 
c o s t s  c o n s i s t s  of course i n  t h e  cos t  o f  l e g a l  o r  o t h e r  
r ep resen ta t ion  ( i f  any):  i n  t h i s  r e spec t  t h e  Tribunal has 
d i f f e r e n t  s c a l e s  of c o s t s  f o r  l a r g e  and small  cases .  The f a c t  

80 See para .  5.45 below. 
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t h a t  t h e  Lands T-ribunal inc ludes  surveyors among i t s  members 
seems t o  u s  t o  give it one poss ib l e  advantage over t h e  c o u r t s ,  
i n  t h a t  some of t he  cases  a r i s i n g  under our scheme might be 
more s u i t a b l y  determined by surveyors than  by lawyers. But 
we th ink  the  Lands Tribunal would appear more remote t o  use r s  
of t he  scheme than  would the  county cour t s , and  a se r ious  draw- 
back would be t h e  f a c t  t h a t  i t  has no l o c a l  o f f i c e s  where 
informal advice could be obtained, proceedings i n s t i t u t e d  and 
i n t e r l o c u t o r y  work handled. 

5.46 Although our p re sen t  preference i s  f o r  t h e  county 
c o u r t s ,  we have reached no f i n a l  conclusion and should be 
g r a t e f u l  f o r  comments on t h e  i s s u e s  involved. References i n  
t h i s  paper t o  " the  t r i buna l "  should be i n t e r p r e t e d  accordingly.  

[b) A prel iminary procedure? 

5.47 We have s t r e s s e d  t h a t  we would expect most app l i ca t ions  
f o r  access  t o  be s e t t l e d  between the  p a r t i e s  without  r e s o r t  t o  
t h e  t r i b u n a l .  We now cons ider  whether t h e r e  should be some 
some s p e c i a l  prel iminary procedure t o  achieve t h i s  end. 

( i )  The London Building Acts procedure 

5.48 
Building Acts (Amendment) A c t  1939, which enables  one landowner 
("the bu i ld ing  owner") t o  do c e r t a i n  work on wa l l s  and o the r  
s t r u c t u r e s  b u i l t  on t h e  boundary between h i s  l and  and t h a t  of 
h i s  neighbour ("the ad jo in ing  owner"). The procedure t o  be 
followed by a bu i ld ing  owner who wants t o  do t h i s  work i s  l a i d  
down i n  s e c t i o n s  4 7 ,  48, 4 9  and 5 5  and i s  one which might be 
considered i n  t h e  p re sen t  contex t .  I t  may be summarised very 
b r i e f l y  as follows: 

We have a l ready  mentioned8' s e c t i o n  46 of t he  London 

( i )  Unless w r i t t e n  consent i s  f i r s t  given t o  
t h e  work i n  ques t ion ,  t h e  b u i l d i n g  owner must 
se rve  on t h e  ad jo in ing  owner a n o t i c e  containing 
d e t a i l s  o f  t h e  work and say ing  when it i s  t o  
begin. (There a r e  p rov i s ions  a s  t o  t he  time a t  

81 Para. 2 . 2 2  above. 
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which th i s  n o t i c e  must be served and t h e  
time wi th in  which t h e  work must be begun.) 

Cii) The ad jo in ing  owner then  has t h e  r i g h t  (on 
complying with c e r t a i n  time l i m i t s )  t o  se rve  a 
counter  n o t i c e .  This has  a l i m i t e d  func t ion ,  
being designed only  t o  enable  t h e  ad jo in ing  
owner t o  r e q u i r e  t h a t  t h e  bu i ld ing  work should 
incorpora te  c e r t a i n  f e a t u r e s  f o r  h i s  b e n e f i t .  

( i i i )  I f  t h e  ad jo in ing  owner has n o t  given 
w r i t t e n  consent t o  a n o t i c e ,  o r  t h e  bu i ld ing  
owner has no t  given w r i t t e n  consent t o  a 
counter  n o t i c e ,  w i th in  four teen  days a f t e r  
s e rv i ce ,  a d i f f e rence  i s  deemed t o  have a r i s e n  
between them. 

(jv) This d i f f e r e n c e  i s  reso lved  i n  t h e  f i r s t  
i n s t ance  by a s i n g l e  surveyor ( i f  t he  p a r t i e s  
can agree upon one) o r  ( i f  they  cannot) by 
th ree  surveyors,  one appointed by each pa r ty  
and t h e  t h i r d  appointed by the  f i r s t  two. The 
surveyor o r  surveyors then  s e t t l e  t he  d e t a i l s  
of t h e  work t o  be done and the  condi t ions  upon 
which i t  i s  t o  be c a r r i e d  out .  There are f u l l  
a n c i l l a r y  provis ions  covering var ious  
cont ingencies .  

(v) E i t h e r  p a r t y  then  has a r i g h t  t o  appeal 
t o  t h e  county cour t  o r ,  i n  c e r t a i n  circumstances,  
t o  t he  High Court. 

5.49 I f  t h i s  London Building Acts procedure were t o  be 
adapted f o r  o u r  p resent  purposes,  it might be d e s i r a b l e  t o  
modify i t  i n  c e r t a i n  r e spec t s .  As t o  sub-paragraph (v ) ,  t he  
t r i b u n a l  t o  which the  appeal took p l ace  would o f  course depend 
upon t h e  f a c t o r s  d i scussed  i n  paragraphs 5.43-5.45 above, and 
might poss ib ly  be the Lands Tribunal r a t h e r  than the  county 
cour t .  Again, we th ink  t h a t  t he  counter  n o t i c e  descr ibed i n  
sub-paragraph ( i i )  would be out  of  p lace  i n  t h e  p re sen t  context:  
i n  t h e  absence of  t h e  f u l l  machinery o f  P a r t  V I  of t h e  1939 
Act, t h e  neighbouring owner could no t  normally make use of any 
f e a t u r e s  of the kind t h e r e  mentioned. But i t  might we l l  be 
d e s i r a b l e  t o  provide f o r  t h e  s e r v i c e  of  a counter n o t i c e  of 
a r a t h e r  d i f f e r e n t  kind - namely, one p resc r ib ing  t h e  condi t ions  
(o ther  than t h e  automatic condi t ion  f o r  making good8' and any 

82 Para.  5.12 above. 
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o t h e r  condi t ions  o f f e red  i n  t h e  n o t i c e  i t s e l f )  on which he 
would consent t o  the  work being done. 

( i i )  The advantages of a pre l iminary  
procedure 

5.50 Bearing these  po in t s  i n  mind, we should welcome 
views as t o  whether i t  would be advantageous i n  t h e  p re sen t  
contex t  t o  have a prel iminary " f i l t e r i n g "  procedure of t h i s  
kind. 

5 . 5 1  For ourse lves ,  we c e r t a i n l y  th ink  t h a t  t h e r e  
would be advantage.in r equ i r ing  t h e  app l i can t  t o  se rve  a n o t i c e  
on t h e  ad jo in ing  owner as  a f i r s t  s t ep .  (We have pointed 
out  a l readyb3 t h e  most ad jo in ing  owners a r e  i n  p r a c t i c e  w i l l i n g  
t o  give informal permission f o r  access  f o r  i n spec t ion  o r  small 
works, and we should no t  aim i n  any way t o  prevent t h i s :  t he  
formal n o t i c e  would be requi red  only when informal consent was 
not  immediately forthcoming and t h e  new procedure had the re fo re  
t o  be s e t  i n  motionb4.) 
d e s c r i p t i o n  of t h e  work which t h e  app l i can t  wanted t o  do and 
of t he  condi t ions  which he was prepared t o  accept.  I f  t h e  
r e c i p i e n t  agreed, t h e  mat te r  would end the re .  We th ink  the re  
would a l s o  be advantages i n  allowing t h e  r e c i p i e n t  t o  se rve  
a counter  n o t i c e  i n  which lie could propose t h a t  t h e  work be 
modified o r  t he  condi t ions  a l t e r e d  o r  extended. I f  a counter 
n o t i c e  was served ,  and i t s  conten ts  agreed, t h e  mat te r  would 
go no f u r t h e r .  

The n o t i c e  would conta in  a f u l l  

5.52 But i f  n o t i c e  and counter  n o t i c e  ( i f  any) f a i l e d  
t o  produce agreement, we doubt whether t h e  mat te r  should go 
t o  a surveyor o r  surveyors,  a s  i n  t h e  London Building A c t s  
procedure: we a r e  inc l ined  t o  th ink  t h a t  it should go d i r e c t  
t o  the  t r i b u n a l .  I t  seems t o  us t h a t  t h i s  would achieve f i n a l i t y  
more quick ly ,  and t h a t  it would be l e s s  expensive,  a t  l eas t  i f  

83 Para. 3.3 above. 
84 See a l s o  paras .  5.61-5.69 below. 
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t h e r e  was no l e g a l  r ep resen ta t ion  a t  t he  hear ing and surveyors 
were no t  r e t a ined  t o  give evidence. I t  i s  t r u e ,  however, t h a t  
i n  o the r  circumstances a dec i s ion  by surveyors might we l l  be 
l e s s  expensive - provided, of  course ,  t h a t  i t  was not  followed 
by an appeal.  We would welcome views on these  po in t s .  A 
poss ib l e  middle course would be t o  provide not  only t h a t  t h e  
mat te r  should be r e f e r r e d  f i r s t  t o  surveyors bu t  a l s o  t h a t  
t h e  surveyors '  dec is ion  should be f i n a l  and t h a t  appeal should 

p rov i s iona l  view i s  a g a i n s t  t h i s  l a t t e r  p o s s i b i l i t y ,  bu t  comments 
would be welcomed. 

I 
I no t  be allowed, save only perhaps on a po in t  of  law. Our own 

( i i i )  "Deemed consent" 

I 5.53 For t h e  sake of  completeness, we would mention 
l one r a d i c a l  v a r i a t i o n  of t h e  London Building Acts procedure 

which might be considered, though our  own p rov i s iona l  view i s  
not  i n  favour of i t .  I f  t he  r e c i p i e n t  of an a p p l i c a n t ' s  
n o t i c e  f a i l e d  t o  respond wi th in  t h e  r e l evan t  pe r iod ,  h i s  
s i l e n c e  could be taken as  consent i n s t ead  of  r e f u s a l ,  s o  t h a t  
t h e  app l i can t  could proceed wi th  t h e  work without more ado. 
Such a provis ion would probably !>e u n f a i r  un less  a c t u a l  r e c e i p t  
of t h e  n o t i c e  could be proved; and even then  we th ink  i t  
might produce i n j u s t i c e .  The a p p l i c a n t ,  a f t e r  a l l ,  would no t  
be bound by any condi t ions  (except t he  automatic one f o r  making 
good and any o the r s  he had o f f e r e d  i n  h i s  n o t i c e )  and a 
r e c i p i e n t  who d id  n o t  f u l l y  understand what was happening might 
by m a x  i nac t ion  b r ing  upon himself inconvenience and lo s s .  

I 

I 
I 
I 

(c) Guidelines 

5.54 We now t u r n  t o  cons ider  whether it would be d e s i r a b l e  
t o  provide guide l ines  i n  accordance with which t h e  t r i b u n a l  
(and surveyors,  i f  t h e  mat te r  were f i r s t  r e f e r r e d  t o  them) 
should reach t h e i r  dec is ion .  We doubt whether i t  would be 
p r a c t i c a b l e  t? l a y  down d e t a i l e d  gu ide l ines ;  bu t  we th ink  
t h a t  t h e  following p ropos i t i ons  should be s t a t e d  i n  t h e  
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implementing l e g i s l a t i o n :  

F i r s t ,  t h a t  an app l i can t ,  t o  succeed i n  h i s  
app l i ca t ion ,  must always show t h a t  t h e  work he 
wants t o  do i s  reasonably necessary8’ and t h a t  
i t  could not be done, o r  would be s u b s t a n t i a l l y  
more d i f f i c u l t  o r  more c o s t l y ,  without t h e  access 
he seeks.  

Second, t h a t  i f  t he  app l i can t  shows t h i s ,  and no 
one wi th in  t h e  respondent c l a s s  pu t s  forward any 
s u b s t a n t i a l  ob jec t ion  which cannot be met by t h e  
imposit ion of condi t ions86 ,  a r i g h t  of  access 
should be granted ( sub jec t  t o  any condi t ions  which 
may be appropr ia te )  un less  t h e  t r i b u n a l  sees  some 
s p e c i a l  reason t o  the  cont ra ry .  

Thi rd ,  t h a t  i f  someone wi th in  t h e  respondent c l a s s  
pu t s  forward a s u b s t a n t i a l  ob jec t ion  which cannot 
be met by the  imposit ion of  cond i t ions ,  a r i g h t  of 
access should be granted only  i f  t h e  t r i b u n a l  cons iders  
t he  need f o r  access  t o  be excep t iona l ly  g rea t  (having 
regard  t o  t h e  importance and n e c e s s i t y  of t he  work and 
t o  the  imposs ib i l i t y ,  d i f f i c u l t y  o r  c o s t  of doing it 
i n  any o the r  way) and t h a t  i t  i s  i n  a l l  t h e  circumstances 
j u s t i f i e d  t o  gran t  i t . .  

5 .55  In  add i t ion  t o  t h e  more concre te  ob jec t ions  t o  access 
which a neighbour might r a i s e ,  we a r e  conscious t h a t  he might 
sometimes be concerned about l o s s  of  p r ivacy  and about t he  
s e c u r i t y  r i s k s  involved i n  s t r a n g e r s  being allowed t o  e n t e r  
h i s  land  and perhaps t o  e n t e r  o r  i n s p e c t  h i s  house o r  o ther  
bu i ld ings .  
taken i n t o  account and evaluated by t h e  t r i b u n a l .  Sometimes 

Objections on these  grounds would of  course be 

~ 

85  This requirement would have t o  be modified i f  it were 
decided t o  inc lude  wi th in  t h e  scheme a l t e r a t i o n s  and 
improvements done f o r  t h e i r  own sake: s ee  para.  5.5 above. 

of compensation: pa ras .  5.14(g) and 5.15 above. 
86 Conditions can of  course inc lude  a cond i t ion  f o r  t h e  payment 
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t hey  could be met by t h e  impos i t ion  of   condition^^^. 
they  might r e s u l t  i n  t h e  a p p l i c a t i o n  being r e fused  a l t o g e t h e r .  
We gave cons idera t ion  t o  t h e  idea  t h a t ,  i n  such circumstances,  
t h e  t r i b u n a l  should have power t o  r e fuse  access  t o  t h e  
app l i can t  on condi t ion  t h a t  t he  work was done ( a t  t h e  c o s t  of 
t h e  app l i can t )  by t h e  neighbour h imsel f ,  o r  by a con t r ac to r  
engaged by him. But t h i s ,  bes ides  complicating t h e  scheme, 
would c r e a t e  p r a c t i c a l  problems. In p a r t i c u l a r ,  t h e  app l i can t  
would seldom be w i l l i n g  t o  meet t h e  cos t  o f  t h e  work unless  he 
could in spec t  it when it was f i n i s h e d  and perhaps a l s o  while it 
w a s  being done; and t h a t  would go some way towards des t roying  
the  purpose of  such an order .  However, t h e r e  would of course 
be nothing t o  prevent t h e  p a r t i e s  from agreeing p r i v a t e l y  upon 
an arrangement of t h i s  kind. 

Sometimes 

c o s t s  

5.56 The t r i b u n a l  and ( i f  an i n i t i a l  r e f e rence  t o  surveyors 
were t o  be requi red)  ad jud ica t ing  surveyorsa8 should of course 
have a d i s c r e t i o n  as t o  cos t s .  We th ink  t h i s  d i s c r e t i o n  would 
be exerc ised  i n  such a way as t o  ensure t h a t  an app l i can t  who 
made a p l a i n l y  hopeless app l i ca t ion  would normally have t o  bea r  
t h e  c o s t s  of  both s i d e s ,  and t h a t  t h e  same would go f o r  a 
respondent who contes ted  an app l i ca t ion  which was c l e a r l y  bound 
t o  succeed. This l a t t e r  po in t  i s  an  important one because t h e  
whole scheme might founder i f  every app l i ca t ion  were contes ted ,  
and the  t h r e a t  of  c o s t s  i s  t h e  only a v a i l a b l e  d e t e r r e n t  t o  
unreasonable r e f u s a l s .  But t h i s  i s  not  t o  suggest t h a t  c o s t s  
should automatical ly  follow t h e  event :  even i f  t h e  app l i ca t ion  
succeeded, t h e  t r i b u n a l  o r  surveyor should be f r e e ,  i f  t h e  
respondent i s  considered t o  have ac t ed  reasonably,  t o  make no 
order  as t o  c o s t s  o r  even t o  order  t h e  c o s t s  of both s i d e s  t o  
be pa id  by t h e  app l i can t .  

87  E.g., condi t ions  ( a ) ,  ( c ) ,  (d) and (e)  i n  para.  5.14 above. 
88 Awards by surveyors under t h e  London Building A c t s  procedure 

may inc lude  an award of  cos t s :  
(Amendment) A c t  1939, s .  55, para .  (1) .  

London Building A c t s  
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Enforcement 

5.57 We now turn to the question of enforcement of the 
right of access, and of any conditions to which access may be 
subject. 

(a) Enforcement of the right 

5.58 The scheme which we are considering is not one which 
involves any automatic right of access: it merely allows an 
applicant to apply for such a right. However, once his 
application has succeeded the right should arise and should 
be enforceable as such. 

5.59 The first question is when, for this purpose, his 
application should be said to have succeeded. Clearly it has 
done so if and when the tribunal makes an order in his favour. 
If the scheme is to embody a preliminary notice and counter 
notice procedure and a preliminary reference of disagreements 
to surveyors, then an enforceable right should also arise, in 
our  view, if the notice and counter notice procedure serves 
to produce agreement for access, o r  (subject to any appeal to 
the tribunal) when an adjudicating surveyor gives a decision 
in favour of the applicant. 

5.60 If a right under the scheme has come into existence 
in any of these ways, we think it should be enforceable in the 
same way as if it were an enforceable right of access expressly 
granted. If the access is wrongfully prevented, the rimary 
means of enforcement would be to obtain an injunctioJ9. The 
remedy of damages should also exist, and any damage suffered 
by the applicant through the denial of access, once a right of 
access had arisen, should be recoverable. 

89 In certain circumstances the person who had the right of 
access would also be entitled to remove anything put there 
to obstruct his exercise of the the right, by way of 
abating the nuisance. See paras. 2.17-2.19 above. 
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5.61 But a c l e a r  d i s t i n c t i o n  must be drawn between these  
cases  and a case i n  which one neighbour simply accedes t o  
ano the r ’ s  informal reques t  f o r  access ,  a s  may o f t e n  happen 
today. Unless the  machinery of t h e  new scheme i s  invoked - 
by a formal n o t i c e  under the  the  implementing l e g i s l a t i o n ,  o r  
( i f  t he re  i s  t o  be no prel iminary n o t i c e  procedure) by a formal 
app l i ca t ion  t o  t h e  t r i b u n a l  - t he  quest ion whether o r  no t  any 
dea l ings  between the  p a r t i e s  which may have taken p lace  ou t s ide  
it have served t o  c r e a t e  an enforceable  r i g h t  should i n  our  
view b e  l e f t  t o  t he  e x i s t i n g  law. 

(b) Enforcement of  condi t ions  

5.62 Under t h i s  heading, t h e r e  a r e  t h r e e  sepa ra t e  ques t ions  
t o  be considered. 

( i )  When do t h e  condi t ions  a r i s e ?  

5.63 
wi th  one exception - w i l l  a r i s e  only i f  and when they a r e  
imposed by o rde r  o r  agreed between t h e  p a r t i e s .  The except ion 
i s  the  condi t ion  f o r  making good : t h i s  w i l l  no t  r equ i r e  
agreement o r  impos i t ion ,  bu t  w i l l  apply automatical ly  unless  
express ly  excluded. We have s t i l l  t o  d e a l ,  t h e r e f o r e ,  
wi th  the  exac t  circumstances i n  which t h i s  condi t ion  should 

Under our e a r l i e r  sugges t ionsg0 ,  t h e  condi t ions  - 

9 1  

apply.  

5.64 We do not  t h ink  i t s  a p p l i c a t i o n  should be confined 
t o  those  cases  i n  which t h e  machinery provided by the  scheme 
i s  a c t u a l l y  u t i l i s e d .  I n  our view it should apply whenever 
neighbouring land i s  en te red  f o r  t h e  purpose of doing work f o r  
which t h e  scheme could be invoked”, whether i t  i s  i n  f a c t  
invoked o r  n o t .  

90 Paras .  5.11-5.16 above. 
9 1  Para. 5.12 above. 
92 I . e . ,  work wi th in  the  d e f i n i t i o n  considered i n  pa ras .  5.5-5.7 

above. 
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5.66 Our main reason f o r  making t h i s  wide p rov i s iona l  
recommendation a r i s e s  from t h e  f a c t  t h a t  access  may very o f t e n  
be granted simply a s  t h e  r e s u l t  of an informal r eques t  made 
by one neighbour t o  another .  Many such cases  occur today, and 
we have expressed the  hopeg3 t h a t  t h e  mere ex i s t ence  of t h e  
scheme w i l l  se rve  t o  increase  t h e i r  number i n  f u t u r e .  But it 
i s  important,  p r e c i s e l y  f o r  t h i s  reason, t h a t  no one should be 
worse o f f  because t h e  mat te r  i s  d e a l t  with informal ly .  Since 
we cons ider  t h a t  t he  condi t ion  f o r  making good i s  one which 
ought i n  f a i r n e s s  always t o  apply (unless  expres s ly  excluded),  
it would be i l l o g i c a l  not t o  apply it  i n  these  informal cases .  
I t  i s  t r u e ,  o f  course ,  t h a t  i t s  app l i ca t ion  would sometimes 
be unnecessary because t h e  p a r t i e s  would themselves have agreed, 
express ly  o r  impl ied ly ,  t h a t  a condi t ion  of  t h i s  s o r t  should 
form p a r t  of t h e i r  bargain.  But we th ink  t h a t  t h e  p o s i t i o n  
of someone who grants  access should be safeguarded by a c l e a r  
requirement t o  make good i n  a l l  cases  unless  some s p e c i f i c  
agreement i s  made t o  t h e  con t r a ry .  

5.66 
recommendation i n  paragraph 5.64 above, bu t  i n  o rde r  t o  expla in  
t h i s  we must f i r s t  d i scuss  another  quest ion t o  which we now 
tu rn .  

We have a second reasong4 f o r  making t h e  provis iona l  

( i i )  Who can enforce  t h e  cond i t ions?  

5.67 We do not  th ink  t h a t  those  e n t i t l e d  t o  enforce t h e  
cond i t ions ,  whether express o r  automatic,  can be confined t o  
the  respondent c l a s s g 5 .  Such confinement would of  course be 
r i g h t  i f  no one ou t s ide  the  respondent c l a s s  could ever  be 
prejudiced by t h e i r  non-enforcement; but t h i s  i s  n o t  s o .  
Suppose, f o r  example, t h a t  t h e  neighbouring property i s  occupied 
by a tenant  who i s  the  s o l e  member of  t he  respondent c l a s s  and 

93 Para.  4.8 above. 
9 4  See pa ra .  5.69 below. 
95 The composition of  t he  respondent class i s  considered i n  

paras .  5.28-5.37 above. 
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who consents t o  access .  The app l i can t  e n t e r s  and does t h e  work 
but  f a i l s  t o  c l e a r  away t h e  l a r g e  p i l e s  o f  rubble  t o  which it  
g ives  r ise.  In  t h e  meantime the tenancy ends and t h e  tenant  
leaves .  rn  such circumstances t h e  l and lo rd  of  t he  property 
might c l e a r l y  be prejudiced i f  he could no t  enforce  t h e  
condi t ion  f o r  making good. So might a new tenant  of t h a t  
p roper ty .  And so, t o  take  another  example, might an owner who 
took occupation of  previously unoccupied land. 

5.68 A l l  t he se  people and o t h e r s  l i k e  them may have good 
reasons f o r  wanting t o  enforce  t h e  condi t ion  f o r  making good 
and some o r  a l l  o f  t h e  o t h e r  condi t ions  which may apply.  
We the re fo re  suggest t h a t  an independent r i g h t  t o  enforce t h e  
condi t ions  should be enjoyed by anyone i n t e r e s t e d  i n  t h e  
neighbouring property who can show t h a t  he would be prejudiced 
by t h e i r  non-enforcement. 

5.69 Clear ly ,  however, t h i s  r i g h t  t o  enforce  the  condi t ions  
i s  of  no use unless  t h e r e  a r e  condi t ions  t o  enforce .  This 
br ings  us t o  our  second reason f o r  making the  wide recommendation 
contained i n  paragraph 5.64 above. We have a l ready  pointed 
ou t  that  e n t r y  may t ake  p l ace  a s  t h e  r e s u l t  o f  a reques t  made 
informal ly .  I f  t h e  automatic cond i t ion  f o r  making good d id  
no t  apply i n  such cases ,  t h e  e f f e c t  would be t o  deny i t s  
b e n e f i t  both t o  those  i n s i d e  t h e  respondent class and t o  those  
ou t s ide  i t .  Thus i n  t h e  example given i n  paragraph 5.67 above 
(where p i l e s  o f  rubble were l e f t  on t h e  neighbouring land a f t e r  
t h e  completion of  t h e  work), n e i t h e r  t h e  o r i g i n a l  t enan t  nor  
t h e  l and lo rd  nor  t h e  incoming t enan t  would be a b l e , t o  enforce 
t h e  condi t ion  because t h e r e  would be no condi t ion  t o  enforce .  
I t  i s  important t o  rea l i se ,  t oo ,  t h a t  none of  t hese  people 
would be e n t i t l e d  t o  sue f o r  t r e s p a s s  e i t h e r ,  because w e  have 
a l ready  made a p rov i s iona l  recommendationg6 t h a t  i f  the work 
i n  ques t ion  f a l l s  wi th in  t h e  ambit o f  t h e  scheme then  (whether 
t h e  scheme i s  a c t u a l l y  u t i l i s e d  o r  no t )  no one ou t s ide  the  
respondent class should be e n t i t l e d  t o  sue  f o r  t r e s p a s s  o r  
nuisance.  I t  i s  a l l  the more essent ia l ,  t h e r e f o r e ,  tha t  fhe  
condi t ion  f o r  making good should apply i n  cases of t h i s  kind. 

96 Paras.  5.38-5.40 above. 56 
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I t  i s  indeed e s s e n t i a l  t h a t  it should apply even i n  cases  
where no permission f o r  access  i s  sought a t  a l l ,  because those  
who a r e  i n t e r e s t e d  i n  t h e  neighbouring l and  should not be worse 
o f f  i n  those circumstances.  The p rov i s iona l  recommendation made 
i n  paragraph 5.64 above i s  the re fo re  wide enough t o  cover t h i s  
po in t .  I t  follows t h a t  i f  i t  were considered r i g h t  t o  allow 
access t o  unoccupied land  without t h e  consent o f  anyone”, t he  
condi t ion  would s t i l l  apply and could be enforced by any person 
i n t e r e s t e d  i n  t h e  land who would be p re jud iced  by i t s  non- 
enforcement. 

( i i i )  How can the  condi t ions  be enforced? 

5.70 For t h i s  purpose, condi t ions  a t t ached  t o  a r i g h t  of 
access  f a l l  i n t o  two ca t egor i e s :  those  t o  be observed before  
t h e  r i g h t  i s  exerc ised  a t  a l l ,  and those  t o  be observed dur ing  
t h e  work o r  upon i t s  completion. As t o  t h e  f i r s t  ca tegory ,  
f a i l u r e  t o  comply with such a condi t ion  would prevent t h e  r i g h t  
of access  from being exe rc i sab le  a t  a l l  and e n t r y  i n  purported 
exe rc i se  of it would be a t r e s p a s s  f o r  which t h e  normal remedies 
would be ava i l ab le .  

5.71 The second category p resen t s  a l i t t l e  more d i f f i c u l t y .  
We th ink  it would be appropr ia te  f i r s t  t o  nega t ive  i n  t h i s  
contex t  t h e  r u l e  of  law a r i s i n g  from t h e  S i x  Carpenters’ Case 
which Clerk & Lindse l lg9  expresses  i n  t h i s  way: 

98 

“Where a person having en te red  upon land 
under a u t h o r i t y  given by law subsequently 
abuses t h i s  a u t h o r i t y  he becomes a t r e s p a s s e r  
ab i n i t i o ,  h i s  misconduct r e l a t i n g  back s o  as  
t o  make h i s  o r i g i n a l  e n t r y  t o r t i o u s . ”  

This r u l e ,  though it app l i e s  on ly  i f  t he  misconduct amounts t o  
p o s i t i v e  misfeasance as d i s t i n c t  from mere non-feasance, seems 

97 See para.  5.36 above. 
98 l l 6 t O l  8 Reo. 146a. Some doubt was c a s t  on t h e  r u l e  i n  

\ - - - -  - 
Chic 5ashio;s (West Wales) Ltd. v .  Jones [1968] 2 Q.B. 299, 
e s p e c i a l l y  by Lord Denning M.R. a t  -313. 

99 Clerk & Lindse l l  on Tor t s  (14th ed., 1975) para .  1339. 
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t o  us  i nappropr i a t e  i n  t h e  contex t  of  our  scheme. Nor do we 
th ink  t h a t  it would be appropr i a t e  f o r  a breach of condi t ion  
t o  e n t a i l  t h e  automatic ces sa t ion  of  the  work; f o r  t h i s  might 
be i n  no one ' s  i n t e r e s t s .  On t h e  o the r  hand, we th ink  the  
neighbour should have power t o  apply t o  cour t  f o r  an in junc t ion  
s topping  t h e  work o r  f o r  an in junc t ion  ( inc luding  a mandatory 
in junc t ion )  t o  enforce t h e  condi t ion  i t s e l f .  I t s  breach should 
a l s o  give r i s e ,  i n  appropr i a t e  cases ,  t o  an ac t ion  f o r  damages 
o r  deb t ;  and of  course i t  might e n t a i l  t h e  f o r f e i t u r e  of  any 
s e c u r i t y  which had been given by t h e  app l i can t .  

Contracting out  

5 . 7 2  I t  i s  appropr ia te  f i n a l l y  t o  cons ider  how f a r ,  i f  a t  
a l l ,  i t  should be poss ib l e  by agreement t o  negat ive t h e  r i g h t  
t o  apply f o r  access under t h e  scheme we a r e  cons ider ing .  Our 
p rov i s iona l  view i s  t h a t  any agreement having t h i s  e f f e c t  should 
be unenforceable.  We have two reasons ,  one of p r i n c i p l e  and 
t h e  o the r  of a pure ly  p r a c t i c a l  na tu re .  

5 . 1 3  The reason of p r i n c i p l e  i s  t h a t  we th ink  i t  d e s i r a b l e ,  
no t  only from t h e  po in t  of  view o f  i nd iv idua l s  but from t h a t  
of pub l i c  po l i cy ,  t h a t  a r i g h t  t o  apply f o r  access should be 
a v a i l a b l e  i n  case  of need. I f  con t r ac t ing  out  were permi t ted ,  
we th ink  t h e  r i g h t  might be r e l inqu i shed  i l l - a d v i s e d l y  o r  even 
under pressure  from a vendor i n  a supe r io r  bargaining p o s i t i o n .  
I t  i s  impossible t o  fo re see  a l l  t h e  s i t u a t i o n s  which housing 
needs might i n  f u t u r e  produce, and i f  an owner surrendered t h e  
r i g h t  he ( o r  h i s  successors  i n  t i t l e )  might we l l  r e g r e t  i t  
l a t e r .  The p o s i t i o n  might be d i f f e r e n t  i f  we were envisaging 
an automatic r i g h t  of access ;  bu t  t he  d i s c r e t i o n a r y  scheme i s  
designed t o  take  i n t o  account a l l  t h e  circumstances a t  any given 
t ime, and we th ink  i t  should be allowed t o  f u l f i l  t h i s  func t ion .  

5 . 7 4  The p r a c t i c a l  reason i s  t h i s .  There may a number o f  
people c u r r e n t l y  wi th in  t h e  c l a s s  e n t i t l e d  t o  apply f o r  access  
under t h e  scheme100, and a number of people c u r r e n t l y  wi th in  

100 Paras .  5 . 2 0 - 5 . 2 3  above. 

58 



t he  respondent c l a s s lo?  
most un l ike ly  t o  have involved a l l  of them and might we l l  have 
involved none of them. Although i n  these  circumstances the  
law would no doubt determine (or could be made t o  determine) 
how f a r  each o f  these  people was bound by, o r  could enforce ,  
t he  e a r l i e r  agreement, i t  i s  probable t h a t  some of  them would 
know nothing about t he  agreement and, even i f  it occurred t o  
them t o  i n v e s t i g a t e  the  ma t t e r ,  would f i n d  i t  d i f f i c u l t  t o  
d i scover  whether t h e r e  was one o r  n o t .  

A con t r ac t ing  out  agreement would b e  

5 . 7 5  In  t h e  na tu re  of t h i n g s ,  an attempt t o  con t r ac t  out of 
t h e  scheme would not  be found i n  any document which had come 
i n t o  ex i s t ence  p r i o r  t o  t h e  implementing l e g i s l a t i o n .  Admittedly, 
i f  such a document contained a number of s p e c i f i c  r i g h t s  bu t  
omitted a r i g h t  of  access ,  i t  might be poss ib l e  t o  draw the  
inference  t h a t  t h e  p a r t i e s  had made a conscious dec i s ion  not 
t o  inc lude  one, but i n  our view t h i s  would be l i t t l e  more than  
specu la t ion  and should no t  s t and  i n  the  way o f  a general  
p roh ib i t i on  on con t r ac t ing  out of  t he  scheme. Our p rov i s iona l  
view is  the re fo re  t h a t  nothing contained i n  any document, 
whenever made, should be e f f e c t i v e  t o  exclude t h e  scheme. By 
t h e  same token we cons ider  t h a t  i f  a document (pas t  o r  f u t u r e )  
conferred some r i g h t  of  access ,  t h a t  r i g h t  and t h e  scheme should 
opera te  s i d e  by s i d e :  i f  t h e  r i g h t  were less favourable than 
the  scheme, t h e r e  seems no reason why t h e  scheme should be 
excluded. 

101 Paras .  5 . 2 8 - 5 . 3 7  above. 
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PART 6 SUMMARY OF THE ISSUES 

' .  I 

We end with a summary of  t he  main i s s u e s  and ques t ions  
r a i s e d  i n  t h i s  working paper on which we would welcome comments, 
and we should be p a r t i c u l a r l y  g r a t e f u l  i f  commentators would 
mention any f a c t o r s  o r  arguments which we may have overlooked. 

THE PROBLEM 

(1 1 Our terms of re ference  r equ i r e  us 

"to cons ider  t he  l e g a l  d i f f i c u l t i e s  of 
those who, lack ing  a l e g a l  r i g h t  t o  do 
s o ,  need t o  e n t e r  upon ano the r ' s  land i n  
order  t o  in spec t  o r  do work upon t h e i r  
own, t o  cons ider  whether t hese  d i f f i c u l t i e s  
can be remedied by l e g i s l a t i o n  and t o  make 
recommendations ." 

(paragraphs 1.1 and 1 .2)  

SHOULD THERE BE SOME GENERAL RIGHT OF ACCESS? 

(2 1 
(paragraphs 1.3-1.7) and considered the  e x i s t i n g  law about 
access t o  neighbouring land (Par t  Z ) ,  we conclude t h a t  t he  
problem r e f e r r e d  t o  i n  o u r  terms of  r e fe rence  i s ,  a t  l e a s t  
p o t e n t i a l l y ,  a widespread one and t h a t  i t  may have se r ious  
consequences i n  ind iv idua l  cases .  Though r e l u c t a n t  t o  erode 
s t i l l  f u r t h e r  t h e  p r i n c i p l e  t h a t  an Englishman's home i s  h i s  
c a s t l e ,  we reach t h e  p rov i s iona l  conclusion t h a t  landowners 
should have some general  means of  ob ta in ing  access t o  neighbour- 
i ng  land i n  o rde r  t o  do work on t h e i r  own proper ty .  
views a s  t o  whether t h i s  i s  acceptab le ,  bear ing i n  mind t h a t  
t he  r i g h t  would be l imi t ed  i n  t h e  ways summarised below. 
(Pa r t  3) 

Having d iscussed  t h e  terms of  r e fe rence  b r i e f l y  

We seek 

WHAT FORM SHOULD THE NEW R I G H T  TAKE? 

(3) 
"automatic" r i g h t  t o  e n t e r  neighbouring land  whenever the  need 

6 0  

We cons ider  t h e  p o s s i b i l i t y  of  g iv ing  landowners an 



a r i s e s .  But we conclude p rov i s iona l ly  t h a t  it would be 
impossible t o  frame an automatic r i g h t  of access  ex tens ive  
enough t o  provide a s u b s t a n t i a l  s o l u t i o n  t o  t h e  problem, but 
no t  s o  ex tens ive  a s  t o  be oppress ive  t o  neighbours.  We there-  
f o r e  favour a r i g h t  which would a r i s e  only a t  t h e  d i s c r e t i o n  
of  a t r i b u n a l ,  and only upon such cond i t ions  a s  t h e  t r i b u n a l  
considered j u s t .  This would not mean t h a t  every case  would 
go t o  t h e  t r i b u n a l ,  because t h e  mere r i g h t  t o  apply would 
usua l ly  be enough t o  secure  t h e  necessary access ;  bu t  it would 
give neighbouring owners t h e  oppor tuni ty  t o  ob jec t  o r  t o  
r equ i r e  condi t ions .  (Pa r t  4 )  

THE DETAILS OF THE PROPOSED NEW SCHEME 

(4 1 The remainder of  t h e  working paper (Pa r t  5 )  is devoted 
t o  a cons idera t ion  of t h e  d e t a i l s  of a d i s c r e t i o n a r y  scheme. 

The work 

(5 1 We reach t h e  p rov i s iona l  conclusion t h a t  t h e  work f o r  
which access could be sought under t h e  scheme should no t  
inc lude  t h e  e r e c t i o n  of a new bu i ld ing  but  should extend only 
t o  "preserva t ion  work". We th ink  t h a t  t h i s  should comprise: 

(a) t h e  in spec t ion ,  decora t ion ,  c l ean ing ,  ca re  
maintenance and r e p a i r  o f  any bu i ld ing ,  fence,  wall  
o r  o the r  t h ing  cons t ruc ted  on o r  under the  land ,  
inc luding  the  s t rengthening o f  foundations and the  
making good of  l o s t  support  o r  s h e l t e r ;  and 

(b) t h e  demolit ion of  any of  t h e  th ings  mentioned 
i n  (a )  and, i f  des i r ed ,  i t s  r ebu i ld ing  o r  replacement: 
but t h e  work should no t  produce something s u b s t a n t i a l l y  
l a r g e r  i n  s i z e  o r  d i f f e r e n t  i n  cha rac t e r ,  and ex tens ions  
would the re fo re  be excluded. 

We i n v i t e  views a s  t o  t h i s  p rov i s iona l  d e f i n i t i o n  and, i n  p a r t i c u l a r ,  
a s  t o  whether and how f a r  a l t e r a t i o n s  and improvements should be 
wi th in  t h e  d e f i n i t i o n .  Our prov i s iona l  view i s  t h a t  they  should 
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not be eligible if made for their own sake, but that there is 
no reason why they should not be carried out in the course of 
work for which there is an independent need. (paragraphs 
5.2-5.5) 

C6 1 Our provisional definition would also extend to work 
in connection with things growing on land and to certain 
ancillary matters, such as the placing of materials on the 
neighbouring land during building operatioos. (paragraphs 
5.6 and 5.7) 

The property to be entered 

(7 1 
way that access to it clearly ought not to be allowed, we 
think there is no need, if the scheme is to be discretionary 
in any case, to make express exclusions in this respect. 
(paragraph 5.8) 

Although neighbouring land may be used in such a 

(8 1 Provisionally, therefore; the scheme would extend to 
permitting entry upon anything within the legal definition 
of land, whether it,is to the side of o r  above o r  below the 
land of the person applying for access, and whether it consists 
of land in the colloquial sense o r  of structures which in law 
form part o f  it. (paragraph 5.9) 

(91  Since conditions as to reinstatement and compensation 
could be imposed (see paragraphs (10) and (11) of this Summary), 
we think the tribunal should have power, in an appropriate case, 
to authorise the demolition or removal of anything standing 
in the way of  access. (paragraph 5.10) 

Conditions 

(10) If a right of access arises under the scheme, we 
think that one condition should apply automatically unless 
excluded by the parties o r  the tribunal: that the neighbouring 
property should be fully reinstated and any damage made good 
as soon as possible. (paragraph 5.12) 
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(11) We a l s o  th ink  t h a t  t he  t r i b u n a l  should have a wide 
power t o  impose f u r t h e r  condi t ions .  The purposes which these  
would serve  a r e  s e t  out i n  paragraph 5.13; and t h e  suggested 
condi t ions  themselves a r e  l i s t e d  and considered i n  paragraph 
5.14 under the  following headings: 

Commencement, du ra t ion ,  hours of work, e t c .  
Method t o  be employed 
L i m i t s  of  access 
Precaut ions  and safeguards 
Neighbour’s superv is ion  of  work, 

Payment of f e e s  
Compensation 
Giving s e c u r i t y .  

and approval of con t r ac to r  

The types  of compensation f o r  payment of  which a condi t ion  
could be imposed a re :  

Compensation f o r  nuisance and inconvenience 
Compensation f o r  phys i ca l  damage 
Compensation f o r  f i n a n c i a l  damage. 

We would welcome views on a l l  t hese  ma t t e r s ,  inc luding  t h e  
ques t ion  whether some payment, i f  on ly  a token one, should 
always be made f o r  access ,  whether o r  no t  it gives r i s e  t o  
nuisance o r  inconvenience. (paragraphs 5.13-5.16) 

The na tu re  of  t h e  r i g h t  

( 1 2 )  We th ink  t h a t  t h e  scheme should opera te  t o  provide 
a r i g h t  of  access  f o r  t h e  purpose only of  ca r ry ing  out  a s i n g l e  
p r o j e c t  of  work, t he  d e t a i l s  of which a r e  s e t t l e d  i n  advance. 
(paragraphs 5.17-5.19) 

Persons e n t i t l e d  t o  apply f o r  access 

(13) Our p rov i s iona l  view i s  t h a t  those  e n t i t l e d  t o  apply 
f o r  a r i g h t  of  access under t h e  scheme should comprise 

( i )  any person who i s  i n  occupation of the  
property i n  quest ion o r  of any p a r t  o f  i t ,  and 
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( i i )  any o t h e r  person who has (o r  who shares)  a 
l e g a l  e s t a t e  i n  the  p rope r ty  i n  ques t ion  o r  
any p a r t  of i t .  

This c l a s s i f i c a t i o n  i s  d iscussed  i n  paragraphs 5.21-5.23, and 
views a r e  i n v i t e d  as  t o  i t s  co r rec tness .  (paragraphs 5.20-5.23) 

Persons aga ins t  whom t h e  app l i ca t ion  should be made 

(14) The quest ion considered under t h i s  heading i s :  i f  
t h e r e  a r e  seve ra l  persons i n t e r e s t e d  i n  d i f f e r e n t  c a p a c i t i e s  
i n  the  land  t o  which access  i s  requi red ,  which of  them should 
be involved i n  t h e  a p p l i c a n t ' s  proceedings? (paragraph 5.24) 

115) Since i t  i s  t h e  l a w  of  t r e s p a s s  which now prevents  
access ,  it might seem s e n s i b l e  t o  propose t h a t  those  t o  be 
involved i n  proceedings should be those  who could sue f o r  t he  
t r e s p a s s  under t h e  present  law. Our p rov i s iona l  conclusion, 
however, i s  t h a t  t h e  i n t r i c a c i e s  of t h e  law of t r e s p a s s  a r e  
such t h a t  t h i s  would put  too  g rea t  a burden on the  app l i can t .  
P rov i s iona l ly ,  t he re fo re ,  we propose t h a t  those  t o  be involved 
[to whom we r e f e r  as  t h e  "respondent c l a s s " )  should be def ined  
i n  such a way as  t o  be a sce r t a inab le  wi th  r e l a t i v e  ease .  
(paragraphs 5.25-5.28) 

(16) We would welcome views on our p rov i s iona l  conclusion 
t h a t  t h e  primary category of  people wi th in  t h e  respondent c l a s s  
should be those i n  occupation of  any p a r t  o f  t h e  neighbouring 
land  which i s  a f f e c t e d  by t h e  access sought ;  bu t  t h a t :  

( a )  the  only occupiers  needing t o  be involved 
should be those  who were i n  occupation by v i r t u e  
o f  having an e s t a t e  o r  i n t e r e s t  i n  t h e  proper ty ,  
o r  by v i r t u e  of  a con t r ac t  o r  of any s t a t u t o r y  
r i g h t  t o  remain i n  occupation; and 

[b) i t  should be unnecessary t o  involve any 
occupier  who could n r i  have sued i n  
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t r e s p a s s  i n  r e spec t  of t h e  access 
sought.  

(paragraphs 5.29-5.33) 

(171 I t  i s  f o r  considerat ion whether t h e  respandent c l a s s  
should be extended (or  some o the r  s p e c i a l  arrangement made) 
i n  t h e  following circumstances:  

(a) Where t h e  work f o r  which access  i s  requi red  
i s  such t h a t  t h e r e  i s  a r e a l  r i s k  of damage which 
( i f  no t  made good) would s u b s t a n t i a l l y  reduce 
t h e  value o f  an i n t e r e s t  i n  t h e  neighbouring land 
belonging t o  someone who i s  no t  an occupier .  Our 
p rov i s iona l  view i s  t h a t  such a person should be 
wi th in  t h e  respondent c l a s s ,  un less  h i s  i n t e r e s t  
i s  t h a t  of a bene f i c i a ry  under a t r u s t .  Is  t h i s  
r i g h t ;  and should t h e  app l i can t  have some s p e c i a l  
means of  a s c e r t a i n i n g  h i s  i d e n t i t y ?  (paragraph 5.35) 

(b) Where the  l and  t o  be en te red  i s  not  i n  t h e  
occupation of  anyone a t  t he  r e l evan t  t ime. I f  
t h e  case does not  f a l l  w i th in  sub-para. (a) above, 
should t h e  app l i can t  then be e n t i t l e d  t o  e n t e r  
without more ado? I f  n o t ,  should t h e  app l i can t  be 
requi red  t o  apply by himself (ex p a r t e )  t o  t h e  
t r i b u n a l ;  o r  should someone be s p e c i a l l y  des igna ted  
a s  respondent [and, i f  s o ,  who)? 
(paragraph 5.36) 

(c) Where t h e  composition of t h e  respondent c l a s s  
may a l t e r  between the  commencement of t h e  proceedings 
and t h e  completion of t h e  work. Can any provis ion 
be made f o r  t h i s  ca se ,  bear ing i n  mind t h a t  t h e  
change may no t  be foreseen  and, even i f  i t  i s ,  no 
one may know t h e  i d e n t i t i e s  of  those  who w i l l  come 
wi th in  the  respondent c l a s s  because of  i t ?  
(paragraph 5.37) 
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(18) We suggest t h a t  i f  work f a l l s  w i th in  t h e  terms of 
t h e  scheme, n e i t h e r  t he  doing of t h e  work nor e n t r y  f o r  t h a t  
purpose should involve any r i s k  of l i a b i l i t y  f o r  t r e spass  o r  
nuisance a t  t h e  s u i t  o f  anyone i n t e r e s t e d  i n  the  neighbouring 
land - unless  t h a t  person i s  wi th in  t h e  respondent c l a s s  and 
has not  consented o r  had an order  made a g a i n s t  him. (para- 
graphs 5.38-5.40) 

(19) We a l s o  propose t h a t  i f  t h e  app l i can t  f a i l e d  t o  
ob ta in  t h e  consent o f ,  o r  an order  a g a i n s t ,  sone member of t h e  
respondent c l a s s ,  and t h a t  person took proceedings aga ins t  him 
f o r  t r e s p a s s  o r  nuisance i n  r e spec t  of h i s  e n t r y ,  t h e  app l i can t  
should have a r i g h t  (analogous t o  t h a t  i n  s e c t i o n  84(9) of t h e  
Law of  Property Act 1925) t o  apply t o  t h e  cour t  f o r  an order  
g iv ing  him leave  t o  seek an  access  order  aga ins t  t h e  p l a i n t i f f ,  
and s t ay ing  t h e  a c t i o n  i n  t h e  meantime. (paragraph 5.41) 

Deciding the  i s s u e s  

(20) As t o  t h e  i d e n t i t y  o f  t h e  t r i b u n a l ,  we th ink  the  
choice l i e s  between t h e  Lands Tribunal and t h e  c o u r t s ,  o f  
which t h e  county cour t  would i n  p r a c t i c e  have t o  be given 
j u r i s d i c t i o n  i n  most cases .  Our own t e n t a t i v e  preference i s  
f o r  t he  l a t t e r ,  but we should welcome views on t h i s  p o i n t .  We 
should a l s o  be g r a t e f u l  f o r  views a s  t o  whether t h e  county 
c o u r t ' s  j u r i s d i c t i o n  should be determined by some automatic 
c r i t e r i o n ,  based perhaps on t h e  c o s t  of t he  proposed work, o r  
should be unl imited and exc lus ive  (coupled perhaps with a power 
t o  t r a n s f e r  cases  t o  the  High Court ,  o r  poss ib ly  t o  t h e  Lands 
Tr ibunal ) .  (paragraphs 5.42-5.46) 

(21) We should a l s o  be p a r t i c u l a r l y  g r a t e f u l  f o r  views 
on the  ques t ion  whether t h e r e  should be some prel iminary 
procedure app l i cab le  i n  t h e  e a r l y  s t ages  of an app l i ca t ion  
and designed t o  avoid t h e  need f o r  a hear ing by t h e  t r i b u n a l .  
In  paragraphs 5.48 and 5.49 we o u t l i n e  a procedure l a i d  doyn 
f o r  a s i m i l a r  purpose i n  P a r t  VI of  t h e  London Building Acts 
[Amendment) Act 1939, and suggest some poss ib l e  modi f ica t ions .  
I n  paragraphs 5.50-5.52 we cons ider  whether such a procedure 
would be of advantage i n  t h e  p re sen t  contex t .  Very b r i e f l y  
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it would involve: 

[a) an i n i t i a l  n o t i c e  and counter n o t i c e  procedure 
whereby the  app l i can t  and members of t h e  respondent 
c l a s s  might reach agreement about access and t h e  
condi t ions  f o r  i t ;  and 

(b) a f u r t h e r  s t age  whereby, i f  agreement was not  
reached, t h e  mat te r  would be r e f e r r e d  t o  a surveyor 
o r  surveyors ,  whose dec is ion  would be binding sub jec t  
on ly  t o  an appeal t o  t h e  t r i b u n a l .  

Our p rov i s iona l  view i s  i n  favour o f  s t age  (a )  but aga ins t  
s t a g e  (b) . (paragraphs 5 . 4 7 - 5 . 5 2 )  

i 

( 2 2 )  I t  would be poss ib l e  t o  modify s t age  (a)  of  t he  
procedure ou t l ined  i n  paragraph ( 2 1 )  of t h i s  Summary s o  t h a t  
i f  t h e  r e c i p i e n t  of an a p p l i c a n t ' s  n o t i c e  f a i l e d  t o  respond 
wi th in  a s p e c i f i e d  pe r iod ,  h i s  s i l e n c e  would be taken a s  
consent;  bu t  our p rov i s iona l  view i s  t h a t  t h i s  might be 
u n f a i r .  (paragraph 5 .53 )  

( 2 3 )  We next  cons ider  whether t h e  scheme should p re sc r ibe  
guide l ines  according t o  which an ad jud ica t ion  should be made. 
Our p rov i s iona l  view i s  t h a t  d e t a i l e d  guide l ines  would serve  
no use fu l  purpose,  bu t  t h a t  i t  would be d e s i r a b l e  t o  make 
t h r e e  general  p ropos i t ions  c l e a r :  

F i r s t ,  t h a t  an app l i can t ,  t o  succeed i n  h i s  
app l i ca t ion ,  must always show t h a t  t h e  work he 
wants t o  do i s  reasonably necessary and t h a t  it 
could not  be done, o r  would be s u b s t a n t i a l l y  more 
d i f f i c u l t  o r  more c o s t l y ,  without  t he  access he 
seeks.  

Second, t h a t  i f  t h e  app l i can t  shows t h i s ,  and no 
one wi th in  t h e  respondent c l a s s  pu t s  forward any 
s u b s t a n t i a l  ob jec t ion  which cannot be met by t h e  
imposit ion of cond i t ions ,  a r i g h t  of access  should 
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be granted ( subjec t  t o  any condi t ions  which may 
be appropr ia te )  un less  t h e  t r i b u n a l  s ees  some 
s p e c i a l  reason t o  the  cont ra ry .  

Thi rd ,  t h a t  i f  someone wi th in  t h e  respondent c l a s s  
pu t s  forward a s u b s t a n t i a l  ob jec t ion  which cannot 
be met by t h e  imposit ion of  cond i t ions ,  a r i g h t  
of  access should be granted only  i f  t h e  t r i b u n a l  
cons iders  t he  need f o r  access  t o  be except ional ly  
g rea t  (having regard  t o  t h e  importance and necess i ty  
of t h e  work and t o  t h e  imposs ib i l i t y ,  d i f f i c u l t y  o r  
cos t  of doing it  i n  any o the r  way) and t h a t  i t  i s  i n  
a l l  t h e  circumstances j u s t i f i a b l e  t o  gran t  i t .  

Views on these  propos i t ions  a r e  i n v i t e d .  The requirement t h a t  
t h e  work should be reasonably necessary would have t o  be 
modified i f  t h e  scheme were t o  extend t o  a l t e r a t i o n s  and 
improvements done f o r  t h e i r  own sake :  s e e  paragraph (5) of  
t h i s  Summary. (paragraph 5.54; and see paragraph 5.55) 

c o s t s  
(24) The t r i b u n a l  (and any ad jud ica t ing  surveyor) should,  
we th ink ,  have a f u l l  d i s c r e t i o n  as t o  c o s t s .  We th ink  t h e  
d i s c r e t i o n  would be exe rc i sed  s o  a s  t o  ensure  t h a t  an app l i can t  
who made a p l a i n l y  hopeless app l i ca t ion  would normally have t o  
bea r  t h e  c o s t s  of  both s i d e s ,  and t h a t  t h e  same would go f o r  a 
respondent who contes ted  an app l i ca t ion  which was c l e a r l y  bound 
t o  succeed. But t h i s  i s  by no means t o  suggest t h a t  a successful 
app l i can t  would always ob ta in  c o s t s .  (paragraph 5.56) 

En f o icemen t 
(25) If a r i g h t  of  access  a r i s e s  under the scheme (by t h e  
order  of  t h e  t r i b u n a l  o r  an ad jud ica t ing  surveyor,  o r  as  t h e  
r e s u l t  o f  a n o t i c e  and counter  n o t i c e  procedure) ,  we th ink  i t  
should be enforceable  i n  t h e  same way a s  i f  i t  were a r i g h t  express ly  
granted: by in junc t ion  and ( i f  t h e  app l i can t  s u f f e r s  damage through 
t h e  subsequgnt den ia l  o f  access)  by an a c t i o n  f o r  damages. 
graphs 5.58-5.61) 

(para- 
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! (26) A s  t o  cond i t ions ,  our  p rov i s iona l  conclusions are:  

(a) Although express condi t ions  a r i s e  only as t h e  
r e s u l t  of an ad jud ica t ion  o r  by agreement between 
t h e  p a r t i e s ,  t he  automatic condi t ion  f o r  making 
good should a r i s e  whenever land  i s  en te red  f o r  t h e  
purpose of doing work wi th in  t h e  scheme (and even 
i f  t h e  scheme i t s e l f  i s  n o t  invoked). (para- 
graphs 5.63-5.66) 

\ 

(b) 
no t  on ly  by those f o r  whose b e n e f i t  they  o r i g i n a l l y  
a rose  but  a l s o  by anyone i n t e r e s t e d  i n  t h e  neighbouring 
property who can show t h a t  he would be prejudiced by 
t h e i r  non-enforcement. (paragsaphs 5.67-5.69) 

Any condi t ions  which apply should be' enforceable  

I 

! 

I 

(c) I n  t h e  contex t  of means of enforcement, t h e  
condi t ions  t o  be enforced should be considered i n  
two groups. A f a i l u r e  t o  perform a condi t ion  which 
i s  requi red  t o  be performed before  t h e  r i g h t  i s  
exerc ised  a t  a l l  would prevent  t h e  r i g h t  from 
becoming exe rc i sab le ,  and i t s  purported exe rc i se  i n  
such circumstances would be a t r e spass .  Non-compliance 
wi th  o the r  condi t ions  should, we th ink ,  e n t i t l e  t h e  
neighbour t o  seek an in junc t ion  s topping  t h e  work o r  
an injunctio,n ( inc luding  a mandatory one) t o  enforce 
t h e  condi t ion  i t s e l f .  I t s  breach should a l s o  give 
r i s e  t o  an a c t i o n  f o r  damages or debt i n  appropr ia te  
cases ;  and it might e n t a i l  t h e  f o r f e i t u r e  of any 
s e c u r i t y  which t h e  app l i can t  had given. (paragraphs 
5.70-5.71) 

Cont rac t ing  out  

(27) 
would have t h e  e f f e c t  of prevent ing an app l i ca t ion  under t h e  
scheme should be unenforceable.  This would apply even t o  
agreements made before  t h e  scheme came i n t o  force .  

Our p rov i s iona l  view i s  t h a t  any agreement which 

(paragraphs 
5.72-5.75) 

69 



Comments a r e  i n v i t e d  on a l l  t hese  po in t s ,  
and on any o the r s  which may be considered 
r e l evan t .  
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