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Glossary

ACAS - the Advisory, Conciliation and Arbitration Service, an independent body offering
conciliation services to parties and prospective parties to employment tribunal claims; it also
provides guidance on workplace issues to individuals and employers.

AWR — The Agency Workers Regulations 2010 (S| 2010 No. 93).
BEIS — Department for Business, Energy and Industrial Strategy.

Blacklist Regulations — The Employment Relations Act 1999 (Blacklists) Regulations 2010
(SI 2010 No. 493).

CAC - the Central Arbitration Committee, an independent non-departmental body with
responsibilities regarding:

(1) statutory recognition and de-recognition of trade unions by employers for
collective bargaining purposes;

(2) disclosure of information for collective bargaining; and

(3) applications and complaints related to various employee information and
consultation arrangements, and employee-involvement provisions, derived from
EU law.

Certification Officer — an official appointed under the Trade Union and Labour Relations
(Consolidation) Act 1992 to deal with various issues relating to trade unions, including the
certification of their independence.

Civil Courts Structure Review — a review of the structure of the civil courts commissioned
by the Lord Chief Justice and the Master of the Rolls in July 2015 and led by Lord Justice
(now Lord) Briggs.

Civil Procedure Rules - the rules of civil procedure used by the Court of Appeal, High Court
and county courts in civil cases in England and Wales.

EAT — the Employment Appeal Tribunal.

Employee — for the purposes of the Employment Rights Act 1996, an individual who has
entered into or works (or, where the employment has ceased, worked) under a contract of
employment.

Employment judge — a judge appointed to sit in employment tribunals.
ERA — Employment Rights Act 1996.

Extension of Jurisdiction Order — The Employment Tribunals (Extension of Jurisdiction)
(England and Wales) Order 1994 (S| 1994 No. 1623).



GEO - the Government Equalities Office, the unit of British government with lead
responsibility for gender equality within the UK Government, together with a responsibility to
provide advice on all other forms of equality to other UK Government departments.

HMRC — Her Majesty’s Revenue and Customs.

ICE Regulations — The Information and Consultation of Employees Regulations 2004 (Sl
2004 No. 3426).

Jurisdiction — a court or tribunal’s power to make legal decisions and judgments. The
extent of jurisdiction (ie the cases a court or tribunal can hear) may be limited by, for
example, geographic area, causes of action, and the limitation period in which a claim may
be brought.

Lay members — for certain types of hearing, members of employment tribunals selected
from two panels, one comprising representatives of employers and the other representatives
of employees.

Occupational pension scheme — a pension scheme set up by an employer to provide
retirement (and often death) benefits and for its employees. Occupational pension schemes
are “trust based”, meaning that they have a trustee or trustees who hold the scheme's
assets and use them to provide benefits for the members.

“Setting off” — where a defendant brings a debt it is owed by a claimant into account to
reduce or extinguish damages it is liable to pay to the claimant.

Statute — a written law passed by a legislative body.
Taylor Review — Good Work: The Taylor Review of Modern Working Practices, July 2017.

TICE Regulations — The Transnational Information and Consultation of Employees
Regulations 1999 (S| 1999 No. 3323).

TUPE Regulations — The Transfer of Undertakings, Protection of Employment Regulations
2006 (SI 2006 No. 246).

Worker — section 230(3) of the Employment Rights Act 1996 provides that in that Act this
term means an individual working either (a) under a contract of employment, or (b) under a
contract for the personal performance of work or services, with certain exceptions. People in
the second category are often referred to as Limb (b) workers. In this report we use the term
“worker” to refer only to this second category, that is to say a non-employee.

Working Time Regulations — The Working Time Regulations 1998 (SI 1998 No. 1833).



Employment Law Hearing Structures: Report

To the Right Honourable Robert Buckland QC MP, Lord Chancellor and Secretary of State
for Justice

Chapter 1: Introduction

1.1 The Law Commission’s 13" Programme of Law Reform included a review of
employment law hearing structures. On 26 September 2018 we published a
consultation paper.* The consultation period closed on 31 January 2019 and we
received responses from 72 consultees. This report outlines the responses to the
provisional proposals we made and the questions we asked, and sets out our
recommendations for reform.

ISSUES UNDER REVIEW

1.2 Employment tribunals, which until 1998 were called “industrial tribunals”, were created
in 1964, initially to deal with appeals by employers against industrial training levies.
From that very small beginning their jurisdiction has been greatly extended.

1.3 Employment tribunals have different characteristics from civil courts and were
intended to do so. They are:

(1) the employee or worker is almost invariably the claimant (there are some very
minor exceptions relating to declaratory relief but they do not detract from the
general principle);

(2) the employment tribunal is generally a no-costs jurisdiction;

(3) while it is no longer universal for tribunals to consist of one judge and two lay
members, the three-member composition of the tribunal is still a feature of
discrimination and equal pay claims;

(4) the proceedings tend to be less formal than in the civil courts;
(5) there s aright for any party to have lay representation; and

(6) the employment tribunal is not bound by any rule of law relating to the
admissibility of evidence in proceedings before the courts.

1.4  These are in our view important characteristics of employment tribunals which should
be preserved.

1.5 Employment tribunals, being created by statute, have no inherent jurisdiction. It has
long been observed that this creates anomalies. The jurisdiction of employment

1 Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239.



tribunals may be considered as artificially, or unhelpfully, constrained in certain
contexts, and there are a number of discrepancies between the extent of the
jurisdiction of the civil courts on the one hand, and employment tribunals on the other,
in relation to the same or similar types of claim. Moreover, the demarcation of the civil
courts’ and employment tribunals’ jurisdictions over employment and discrimination
matters can mean that claimants cannot resolve their whole dispute in one forum, and
their claims are not necessarily heard by a judge with relevant expertise and
experience.

1.6 The Civil Courts Structure Review led by Lord Justice (now Lord) Briggs from 2015 to
2016 noted what he described as an “awkward area” of shared and exclusive
jurisdiction in the fields of discrimination and employment law, which has generated
boundary issues between the courts and the employment tribunal system.? Some of
the suggestions made to the Briggs review were far-reaching, including the creation of
a new “Employment and Equalities Court” with non-exclusive but unlimited jurisdiction
in employment and discrimination cases, including claims of discrimination in the
provision of goods and services.? This would require significant and possibly
contentious primary legislation. The Government has indicated that it has no plans to
re-structure the employment tribunal system. Therefore, the focus of this project from
the outset has been on how to improve the existing system and remove any illogical
anomalies arising from the demarcation of the jurisdictions of employment tribunals
and the civil courts, without a major re-structuring of the employment tribunal system.

TERMS OF REFERENCE
1.7 The project’s terms of reference were:

To review the jurisdictions of the employment tribunal, Employment Appeal Tribunal
and the civil courts in employment and discrimination matters and make
recommendations for their reform.

To consider in particular issues raised by:

(1) the shared jurisdiction between civil courts and tribunals in relation to certain
employment and discrimination matters, including equal pay;

(2) the restrictions on the employment tribunal’s existing jurisdiction;

(3) the exclusive jurisdiction of the county court in certain types of discrimination
claim; and

2 Judiciary of England and Wales, Civil Courts Structure Review: Interim Report by Lord Justice Briggs,
December 2015, available online at https://www.judiciary.uk/wp-content/uploads/2016/01/CCSR-interim-
report-dec-15-final-31.pdf (last visited 9 January 2020) at para 3.61. See also Judiciary of England and
Wales, Civil Courts Structure Review: Final Report, July 2016, available online at
https://www.judiciary.gov.uk/wp-content/uploads/2016/07/civil-courts-structure-review-final-report-jul-16-
final-1.pdf (last visited 9 January 2020).

3 Judiciary of England and Wales, Civil Courts Structure Review: Interim Report by Lord Justice Briggs,
December 2015, available online at https://www.judiciary.uk/wp-content/uploads/2016/01/CCSR-interim-
report-dec-15-final-31.pdf (last visited 9 January 2020) at para 3.62.



(4) the handling of employment disputes in the civil courts.

The project will not consider major re-structuring of the employment tribunals
system.

DEVOLUTION AND TERRITORIAL EXTENT

1.8

1.9

1.10

1.11

The Law Commission for England and Wales may make recommendations for
changing the law in England and Wales. Under the Government of Wales Act the
subject matter of this report is reserved to the UK Government,* who through the
Ministry of Justice have asked us to conduct this review. The recommendations in this
report do not, however, extend to Scotland or Northern Ireland. We have nevertheless
had the benefit of responses from outside England and Wales; the President of the
Industrial and Fair Employment Tribunal (Northern Ireland) endorsed the response to
us of the President of Employment Tribunals (England and Wales) and the Regional
Employment Judges, and the President and Vice-President of Employment Tribunals
(Scotland) agreed with the response of the Council of Employment Judges, while
adding some observations on the extent of devolution.

Our consultation paper stated that the subject matter of the paper was due to be
devolved to the Scottish Parliament and Government under the Scotland Act 1998, as
amended by the Scotland Act 2016.° These amendments followed the Smith
Commission’s proposal in 2014 that powers over the management and operation of
reserved tribunals should be devolved to the Scottish Parliament.® While employment
rights and industrial relations would continue to be reserved matters outside the
competence of the Scottish Parliament,” paragraph 2A of Part 3 of Schedule 5 to the
Scotland Act 1998 makes the functions of employment tribunals and the Employment
Appeal Tribunal (“EAT”) in Scottish cases subject to a “qualified transfer”. This means
that an Order in Council must be made in order for the transfer of responsibility to the
Scottish Parliament to take effect.

A draft order was the subject of a consultation by the Scottish Government in 2016. It
proposed that Scottish employment cases would be dealt with by the First Tier
Tribunal for Scotland. The draft Order was subjected to criticism from, among others,
the Employment Lawyers Association (“ELA”) and the Law Society of Scotland. In a
statement on 4 December 2017 the Scottish Government indicated that it awaits a
further draft Order from the UK Government in respect of employment tribunals and a
first draft Order covering the EAT.

Three consultees — the Council of Employment Judges,® Employment Tribunals
(Scotland) and ELA — told us that what we had said in the consultation paper did not

4 Government of Wales Act 2006, sch 7A, pt 1, para 9.

5 Scotland Act 1998, sch 5, pt I, para 2A; Scotland Act 2016, s 39.

6 The Smith Commission, “Report of the Smith Commission for further devolution of powers to the Scottish
Parliament” (27 November 2014), available at
https://webarchive.nationalarchives.gov.uk/20151202171029/http://www.smith-commission.scot/wp-
content/uploads/2014/11/The_Smith_Commission_Report-1.pdf (last visited 17 February 2020), para 63.

7 Scotland Act 1998, sch 5, pt Il, para H1.

8 The Council’s response included an appendix written by its Scottish Sub-committee.



1.12

fully capture the nuances of devolution in this context. In essence their view was that,
although it is unclear when the transfer of functions will take place and precisely what
will be devolved,® some issues within the scope of this project will remain reserved to
the UK Parliament. There is an expectation that the management and operation of
tribunals will be devolved, but substantive employment rights and duties will remain
reserved. For example, Employment Tribunals (Scotland) said:

We are unaware of any suggestion that control over provisions governing
qualification for access to substantive rights, such as time limits for bringing claims
and the test to be applied to extend time etc., or provisions relating to compensation
limits for breach of those rights, will devolve ... [and] a significant number of the
proposals in this consultation paper appear to relate to legislative provisions which,
as we understand it, will remain reserved following devolution of functions.

We are grateful for these comments and have endeavoured above to describe the
devolutionary picture in more detail. We accept that there is, at present, only an
expectation that an Order in Council will in due course transfer, to Scottish Tribunals,
the operation of management of Scottish cases currently determined by the
Employment Tribunals (Scotland). In many respects, the recommendations in this
report also touch upon matters which will remain reserved under Heading H1, as they
deal with employment rights.

The need for further consideration of implications for Scotland

1.13

1.14

Aside from the question of devolved competence, consultees made the point that
some of the proposals in our consultation, while they were confined to the law in
England and Wales, should be considered in a manner that took into account whether
similar measures should be considered for Scotland. For example, ELA commented:

Some of the issues canvassed by the Law Commission are plainly only directly
relevant to [England and Wales (“E & W”)], in particular the organisation of
employment business in the High Court and the question whether employment
judges should preside over non-employment discrimination cases in the County
Court. However even in these and other such areas (such as the question of
enforcement of monetary orders, where the system in Scotland is different to that in
E & W) have implications for Scotland, and if changes result for E & W there will
inevitably be pressure for Scotland to follow ....

The Council of Employment Judges, Employment Tribunals (Scotland) and ELA
emphasised the importance of maintaining consistency in relation to employment
tribunal claims north and south of the Scottish border. The Council of Employment
Judges and ELA identified specific changes discussed in the consultation paper
which, if introduced in England and Wales, would have significant implications if they

For reserved matters, see Scotland Act 1998, sch 5, pt I, Head H, para H1. For devolved matters, see

Scotland Act 1998, sch 5, pt lll, para 2A.



were not also introduced in Scotland.'® The risks included encouraging “forum
shopping” and a situation in which “litigants in Scotland ... have less beneficial rights
than those in England & Wales in exactly the same type of employment dispute”.**

1.15 We can see the case for maintaining consistency in relation to certain aspects of

employment tribunals in both England and Wales and Scotland. It is for that reason
that we were keen to receive input, both before and during consultation, from experts
in Scotland, and we have endeavoured to reflect their views in this report. If our
recommendations, which are necessarily limited to the law in England and Wales, are
accepted by the UK Government, it will be necessary for it to consider the extent to
which the same or similar measures should be taken as respects Scotland (and, for
that matter, Northern Ireland). It will equally be a matter for the Scottish Government
to consider similar measures in relation to employment tribunal claims in Scotland if
these have been the subject of a qualified transfer.

OUTLINE OF THIS REPORT

1.16 Our objectives for this project were, without a major re-structuring of the employment

tribunals system, to:

(1) remove unnecessary anomalies, discrepancies and issues which arise from the
demarcation of jurisdictions in the fields of discrimination and employment law;

(2) increase efficiency and ensure consistency of approach by ensuring that
employment and discrimination cases are, where possible, determined by the
judges which are best equipped to hear them; and

(3) review overall whether the demarcation of jurisdictions and the restrictions on
employment tribunals’ jurisdiction are fit-for-purpose and in the interests of
access to justice.

1.17 Unlike our consultation paper, this report does not seek to set out the law in detail.

Instead, each chapter provides an outline of the particular area of jurisdiction at issue,
and then considers the response to our questions and provisional proposals, before
making recommendations for reform.

10

11

These were: extension of time limits for claims (e.g. of unfair dismissal) to six months; changing the test for
extending time for late claims from ‘not reasonably practicable’ to ‘just and equitable’; giving tribunals
jurisdiction in contract claims arising whilst the employee is still in employment; increasing or removing the
£25,000 limit on tribunals’ contractual jurisdiction; extension of tribunals’ contractual jurisdiction to workers;
conferring jurisdiction to construe contracts in claims under s11 Employment Rights Act 1996 (“ERA”);
conferring jurisdiction to hear claims for unquantified amounts under Part Il of the ERA; and giving tribunals
power to enforce monetary awards.

Employment Tribunals (Scotland). In a joint letter from the President of Employment Tribunals (Scotland)
and the President of Employment Tribunals (England and Wales), following sight of a draft of this report, the
Presidents emphasised the close alignment between the two systems and the importance of retaining it,
adding that “we co-operate closely on a range of matters, not least because we are conscious that many of
our system users operate on a cross-border basis. Changes made in England and Wales almost inevitably
impact on the Scottish jurisdiction and vice-versa”. They expected employment judges on both sides of the
border to be very supportive of the Commission’s recommendations. We hope that, if the recommendations
in this report are accepted, it will be possible to implement them simultaneously in England, Wales and
Scotland.



1.18

1.19

1.20

1.21

1.22

1.23

Chapter 2 looks at the areas of exclusive jurisdiction of employment tribunals.
Consultees agreed with our provisional proposal that the exclusive jurisdiction should
remain as it is, as the special characteristics of employment tribunals make them a
uniquely appropriate and effective forum for resolving these types of claims. A
substantial majority of consultees agreed that time limits for bringing such claims
should be extended, and that changes should be made to the test for extending time
limits. We conclude that the time limit for bringing all types of employment tribunal
claims should be six months. We also conclude that, where currently time can be
extended where it was “not reasonably practicable” to bring the claim in time,
employment tribunals should have the discretion to extend time limits where they
consider it “just and equitable” to do so.

Chapter 3 looks at restrictions on the jurisdiction of employment tribunals in
discrimination claims. We consider the alternative approaches canvassed in our
consultation paper to the softening of the relatively hard boundary between the civil
courts and employment tribunals. Consultees were fairly evenly split over the option of
formally sharing jurisdiction between them. The majority of responses revealed doubts
about how concurrent jurisdiction could work in practice. We have concluded that the
case for concurrent jurisdiction has not been made out. Consultees were more
positive about the option of “cross-ticketing” or flexible deployment of judges. We
conclude that employment judges with experience of hearing discrimination claims
should be deployed to sit in the county court to hear discrimination cases.

Chapter 4 reviews the areas in which the jurisdiction of employment tribunals is
restricted by the Employment Tribunals Extension of Jurisdiction (England and Wales)
Order 1994. In relation to temporal restrictions, we conclude, with the support of a large
majority of consultees, that an employee should be able to bring a breach of contract
claim in an employment tribunal while still employed, and also where liability arises after
employment has ended. We also conclude that the time limit for breach of contract
claims should be aligned with the unfair dismissal limit, which we have already
recommended be increased to six months. This should run from the date of the breach
in the case of a claim brought during employment, from the termination of employment
in the case of a liability outstanding at that point, and from the date on which liability falls
due in the case of liabilities arising after the termination of employment.

In relation to financial restrictions, we recommend an increase of the current £25,000
limit on contractual jurisdiction in employment tribunals to £100,000, and that the
same limit should apply to employers’ counterclaims. In relation to substantive
restrictions, we recommend that the exclusion of jurisdiction relating to living
accommodation should be removed.

With the support of almost all consultees, we recommend that express provision
should be made for employment tribunals to have jurisdiction to determine breach of
contract claims relating to workers other than employees, but not in relation to
genuinely self-employed independent contractors.

Finally in this area, we conclude that employment tribunals should continue not to
have jurisdiction to hear claims originated by employers, and that employers should
not be able to counterclaim against employees and workers who have brought purely
statutory claims against them.



1.24

1.25

1.26

1.27

1.28

1.29

1.30

Chapter 5 looks at other types of restriction on the jurisdiction of employment
tribunals. We recommend that tribunals should be given the power to interpret or
construe terms in contracts of employment in order to exercise their jurisdiction under
Part | of the ERA 1996. We recommend that employment tribunals should have power
to hear claims of unlawful deductions from wages that relate to unquantified sums
pursuant to the expanded contractual jurisdiction that we recommend employment
tribunals should have under the Extension of Jurisdiction Order.

In relation to excepted deductions under section 14 of the 1996 Act, we recommend
that employment tribunals should have jurisdiction to determine whether the employer
deducted the correct amount of money from the employee’s or worker’s wages.
Consultees’ support for these conclusions was almost unanimous.

Views were mixed on whether employers should be able to rely on the doctrine of set
off where an employee brings an unauthorised deduction from wages claim under Part
Il of the ERA 1996. A majority favoured applying set off principles, while those who
opposed the measure argued that this would undermine the policy underlying the
Wages Act legislation. We conclude that there should be a limited power to apply set
off principles in these claims, confined to established liabilities for quantified amounts,
and to extinguishing (but not exceeding) the Part Il claim.

We do not recommend any changes to jurisdiction in relation to workplace personal
injuries and employer’s references.

Chapter 6 considers the concurrent jurisdiction of the civil courts and employment
tribunals over claims for equal pay and equality of terms. We look at views as to
whether there should be parity between the time limits for equal pay claims in the
different jurisdictions. We conclude that the time limit in employment tribunals should
remain at six months, despite the disparity with the time limit in the civil courts, on the
grounds that a six-year time limit for a tribunal claim would be distinctly out of line with
other tribunal time limits; but we recommend a power to extend the tribunal limitation
period on “just and equitable” grounds. We also recommend retaining the ability to
bring equal pay claims in the civil courts but that section 128 of the Equality Act should
be amended to include a power to transfer an equal pay claim outright to an
employment tribunal. In relation to the non-discrimination rule in occupational pension
schemes, we find no reason to change the current jurisdiction.

In chapter 7 we consider other types of employment law claims with concurrent
jurisdiction. In relation to TUPE Regulations claims, we recommend no change. We
look at the Working Time Regulations and the interaction of tribunal claims and state
enforcement action. We recommend a formal extension of employment tribunals’
jurisdiction to enable them to hear complaints by workers that they are working hours
in excess of the maximum working time limits and to give declaratory relief. In relation
to claims relating to the National Minimum Wage, we recommend no change.

We look at the Employment Relations Act 1999 (Blacklists) Regulations, and conclude
that the demarcation of jurisdiction in this area should also remain unchanged, but that
the maximum award applying to employment tribunal claims brought under the
Regulations should be increased to, and maintained at, at least the level of the
maximum award for unfair dismissal.



1.31

1.32

1.33

1.34

1.35

In relation to qualifications bodies and police misconduct panels, we conclude that the
current jurisdiction works well and that there should be no change.

Chapter 8 considers the restrictions on the types of orders which may be made in
employment tribunals, and examines in particular the granting of injunctions, the
apportioning of liability between respondents in discrimination claims, and the
enforcement of tribunals’ awards. We maintain our original view that employment
tribunals should not be given a power to grant injunctions. In relation to powers to
order contribution and apportionment, we conclude on balance that contribution orders
are to be preferred over apportionment. We recommend that respondents to
employment-related discrimination claims should be able to claim contribution from
others who are jointly and severally liable with them for the discrimination, and that the
test to be applied should mirror that in section 2(1) of the Civil Liability (Contribution)
Act 1978.

We acknowledge the serious problem of non-payment of tribunal awards, but
conclude that giving enforcement powers to employment tribunals is not the solution.
We suggest the creation of a fast track for enforcement which allows the claimant to
remain within the employment tribunal structure when seeking enforcement. We also
recommend that the Government should investigate the extension of the BEIS penalty
scheme, for example by triggering it automatically on the issue of a tribunal award.

Chapter 9 looks briefly at aspects of the jurisdiction of the EAT. In relation to appeals
from Central Arbitration Committee decisions, we consider the current exclusion of
trade union recognition or derecognition disputes. We conclude that transfer of the
Administrative Court’s judicial review function would not be justified. In relation to the
EAT'’s original jurisdiction to hear applications for penalty notices arising from EU-
derived employee participation provisions, we also conclude that there is no need for
change.

Chapter 10 evaluates responses to our proposal that an employment and equalities
list should be created within the High Court to ensure that employment-related claims
are heard by judges with sufficient expertise. We recommend that such a list be
established, and set out its remit. We also recommend that the best name for the list
is the “Employment and Equalities List”.

IMPACT ASSESSMENT

1.36

An impact assessment and equality and health impact assessment accompanies this
report. We rely in part on publicly available statistics. We are grateful to HM Courts
and Tribunals Service for their assistance in providing data on the relative costs of
proceedings in the county court and employment tribunals.
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Chapter 2: The exclusive jurisdiction of employment
tribunals

2.1

Employment tribunals have exclusive jurisdiction over certain types of claim. This
means that those types of claim can only be initiated and litigated in an employment
tribunal. This chapter considers those claims and the time limit for bringing them.

THE SCOPE OF EMPLOYMENT TRIBUNALS’ EXCLUSIVE JURISDICTION

2.2

2.3

24

Our consultation paper outlined which types of claim fall into this category, notably
including unfair dismissal, discrimination in employment, detriment of various specified
types and redundancy.!?

The jurisdiction of employment tribunals is wholly conferred by statute. A range of
legislation governs which claims employment tribunals can adjudicate, the restrictions
and limitations on their jurisdiction, the remedies they may award, and how their
judgments may be enforced. Employment tribunals do not have the power to award
the full range of remedies available to civil courts. Successful employment tribunal
cases overwhelmingly result in an award of financial compensation. But tribunals may,
in some cases, make an order for non-financial remedies, for example re-instatement
or re-engagement in cases of unfair dismissal.'?

Our provisional view was that the exclusive jurisdiction of employment tribunals should
remain as it is. We asked consultees whether they agreed.

Consultation Question 1: We provisionally propose that employment tribunals’
exclusive jurisdiction over certain types of statutory employment claims should
remain. Do consultees agree?

2.5

2.6

Consultees were nearly unanimous in their support for this provisional proposal, with
58 out of 61 consultees agreeing that employment tribunals’ exclusive jurisdiction over
these types of statutory employment claim should remain. Two consultees had no firm
view, and the one consultee who disagreed with the proposal did not offer detailed
reasons.

Our consultation paper emphasised how employment tribunals’ areas of exclusive
jurisdiction go to the heart of their function as specialist, low cost forums for

12

13

See Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, ch 2. Other
types of claim include maternity and parental rights, flexible working, time off work for study or training,
various matters concerning trade union membership and activities, written statements of employment
particulars, itemised pay statements, and the Agency Workers Regulations 2010. The consultation paper
summarises the relevant law concerning these areas: Employment Law Hearing Structures (2018) Law
Commission Consultation Paper No 239, paras 2.5 to 2.45.

These orders cannot be specifically enforced; failure to comply results in an increased financial award to the
claimant. See Employment Rights Act 1996, s 117 and Employment Law Hearing Structures (2018) Law
Commission Consultation Paper No 239, paras 6.22 to 6.25. See also the discussion of employment
tribunals’ enforcement powers at paras 8.47 to 8.77 below.
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2.7

determining industrial disputes.!* That sense of the purpose of employment tribunals —
and their areas of exclusive jurisdiction — was echoed by the consultees who agreed
with the proposal. Many referred to the significant expertise employment tribunals
have developed in the areas over which they have exclusive jurisdiction. As the
Employment Lawyers Association (“ELA”) put it:

We would regard it as undesirable to give the County Court or High Court jurisdiction
over any of the areas of law, such as unfair dismissal, employment discrimination
and redundancy rights, in respect of which the employment tribunals have built up,
over many years, a considerable body of expertise, and in the determination of
which they generally command the respect of both employer and employee/worker
litigants and their respective representatives. We consider that any change reducing
the exclusivity of the employment tribunals’ jurisdiction would be a retrograde step.

Some consultees highlighted that, in contrast to civil courts, the informality of
employment tribunals combined with the fact that they generally operate as a no-costs
jurisdiction (and therefore claimants can bring a claim without the risk of being liable
for the legal costs of defendants) make them more accessible to both parties. In
addition, consultees considered that it could create unnecessary confusion and
complexity for the parties if employment tribunals’ jurisdiction over these areas was
shared with civil courts.

Discussion

2.8

29

Employment tribunals possess a number of characteristics which make them a
uniquely appropriate and effective forum for resolving disputes in the areas over which
they currently have exclusive jurisdiction. This formed the basis of our provisional view
expressed in the consultation paper that the law in this regard should not change. We
agree with the point raised by consultees that to extend civil courts’ jurisdiction over
these matters could cause unnecessary confusion and complexity, and we cannot
conceive any strong policy reasons for doing so.

In the light of responses from consultees, we remain of the view that employment
tribunals should retain the exclusive jurisdiction which they currently have over certain
types of employment claim.

THE TIME LIMITS FOR BRINGING CLAIMS

2.10 Our consultation paper also sought views on the time limits which apply to

employment tribunal claims, and the test for extending those limits.*® The primary time
limits for bringing an employment tribunal claim are short (generally three months).
The test in many cases for extending the primary time limit is relatively strict, namely
that it was not reasonably practicable to bring the claim earlier. Where this

14

15

See Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 1.3,
2.54 and 2.58.

We discuss the time limits for bringing a claim and the tests for extending time in more detail in the
consultation paper: Employment Law Hearing Structures (2018) Law Commission Consultation Paper No
239, paras 2.46 to 2.53.
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requirement is satisfied, the tribunal can extend the limit for such period as it
considers reasonable.

2.11 This feature of tribunal claims derives from the original concept of tribunals as a forum
for the speedy and informal resolution of employment disputes. While this concept
remains valid to some extent, there is no doubt that many employment tribunal cases
are far more complex (and of much higher value) than was the case in the 1970s. The
waiting times for claims to proceed to a hearing are now much longer than they were.
Our paper noted that arguably the short, strict time limits (notably in unfair dismissal
cases) are anomalous when claims may take as long as 10 or 12 months to proceed
to a hearing. We therefore sought consultees’ views on whether the various time limits
should be rationalised into a more consistent, and perhaps slightly more generous,
time limit of six months.*®

Consultation Question 2: Should there be any extension of the primary time limit for
making a complaint to employment tribunals, either generally or in specific types of
case? If so, should the amended time limit be six months or some other period?

2.12 This consultation question had two parts: first, asking whether the primary time limit
for making a complaint should be increased at all and in what circumstances, and
secondly, asking what its length should be. We will deal with each part separately.
Following that, we discuss a discrete issue raised by some consultees in their
responses: the impact of the Advisory, Conciliation and Arbitration Service (“ACAS”)
early conciliation procedures (“Early Conciliation”) on limitation periods.

Should there be any increase of the primary time limit for making a complaint to employment
tribunals?

2.13 Of the 69 consultees who responded to this question, 43 thought that the primary
(three-month) time limit should be increased in all types of case. Eight said that there
should be an increase in specific types of case, and 15 argued that there should be no
increase. Three consultees expressed no firm view. Consultees focussed their
attention on the three-month time limit that currently applies to the majority of
employment tribunal claims, though four argued for a new time limit of one year,
involving an increase of the six-month time limit also.

Views in support of the current time limit

2.14 Around one fifth of consultees were of the view that the primary time limit for making a
complaint to employment tribunals should not be increased. These consultees
considered that the three-month time limit was generally sufficient for employees to
bring a claim, with some referring to existing ways in which the limitation period can, in
effect, be extended, such as engaging in ACAS Early Conciliation.

2.15 The main reason cited by the consultees who were against an increase of the three-
month time limit was the further delays that a longer time limit would cause in
processing and dealing with claims. They argued that this was contrary to the
intended function of employment tribunals as speedy arbiters of disputes, and

16 See Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 2.54
to 2.60.
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emphasised the importance to both parties of the speedy resolution of claims in an
employment context. The Bar Council,!’ for example, stated:

Any time limit, by its very nature is arbitrary. However relatively short time limits in
employment requires parties to focus on their dispute and where appropriate, to
move on. We consider that this is a legitimate policy objective.

2.16 These consultees emphasised the impact that increasing the time limit would have on
respondents to a claim (ie employers). Some consultees argued that increased delay
could put the respondent at an unfair disadvantage, primarily because it could have a
negative impact on witness recollection. Peninsula, for example, stated that:

Employers have to be given equal consideration in this matter and it needs to be
recognised that the working landscape has changed significantly from when
tribunals were first established. The vast majority of UK employers are small to
medium enterprises and do not have dedicated HR departments who can address
claims that arise. Fading recollections of witnesses impact on the ability of
respondents to defend cases, particularly if they are not aware of the nature of a
claim that is coming.

2.17 Cheryl Moolenschot (on behalf of Employee Management Ltd) argued that claimants
with a strong personal interest in the event which give rise to their claim “will be able
to recollect detail for a longer period and in greater depth than those whose
involvement is purely professional, especially those who carry out a number of formal
processes due to their position in the company”.

2.18 Peninsula suggested that, in the absence of a requirement for claimants to notify the
respondent of the potential nature of a claim in advance of the claim being submitted,
a “longer period in which to submit a claim only puts the respondent at greater
prejudice” and means that they may not have adequate time to prepare for the case.

2.19 Inresponse to Consultation Question 3, Employment Judge Chris Purnell argued that
the solution to the problems caused by a short time limits could be addressed not by
extending the limitation period, but by applying the more liberal “just and equitable”
test for extension of the time limit to all types of employment tribunal claim. We
discuss the tests for extension under Consultation Question 3.

Views supportive of a longer time limit

2.20 Nearly three quarters of consultees thought that there should be a longer time limit.
The majority of these consultees thought that a longer time limit should apply to all
types of claim, but a small minority submitted that it should only apply in certain
circumstances.

In certain circumstances only?

2.21 We first look at the views expressed by the minority. These consultees considered
that the three-month time limit was adequate in ordinary cases, but recognised some
special circumstances in which the short time limit is more likely to give rise to

17 The Bar Council was against extending time limits generally, but supported extension in pregnancy and
maternity cases.
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2.22

2.23

2.24

2.25

2.26

injustices. The main context identified was pregnancy and maternity cases. Professor
Owen Warnock (University of East Anglia) took the view that the time limit should only
be extended in relation to pregnancy and maternity cases, and that although “there
are other groups who will from time to time suffer injustices ... too many special rules
would cause excessive complexity”. Other contexts identified were claims involving
discrimination, long-term sickness or bereavement.

Other consultees supported a general increase of time limits but highlighted certain
types of claim for which they viewed an increase as being particularly important, and
for which the time limit should be increased even if it were not increased across the
board; these were claims involving discrimination, unfair dismissal, harassment, and
pregnancy and maternity.

Many consultees gave a detailed explanation of why the time limit should be extended
for preghancy and maternity cases. The organisation Pregnant Then Screwed
explained:

The short time limit means that women have to consider their options, seek legal
advice and take highly stressful action during a very vulnerable period of their life.
This is a stressful and emotional time for women; they may be in the later stages of
pregnancy or looking after a very young baby. They may be coming to terms with
the complexities of new motherhood and will be extremely time poor, exhausted and
possibly lacking in confidence .... Therefore, we are forcing women to take on highly
stressful tribunals when they are mentally and physically very vulnerable.

The Bar Council suggested that these factors make pregnancy and maternity cases
stand out from other areas of employment law:

We would suggest that unlike other areas of employment law, there is a legitimate
and recognisable issue that arises from the nature of the claim that is being made.
An individual may be facing particular difficulties at this point in their life and the
commencing of litigation may seem like one battle too many when they are juggling
so many issues. With a longer time limit, the individual would be able to focus on the
merits of their claim rather than have to balance the decision to make a claim
against their wellbeing.

The Trades Union Congress also placed particular emphasis on the impact the time
limit has on women who are considering bringing claims related to pregnancy and
maternity. They referred to evidence from the Women and Equalities Select
Committee that demonstrates that the time limits are particularly unjust for new and
expectant mothers, given the physical and emotional pressures on them at this time.*8

Some consultees cited evidence showing the disparity between the occurrence of
pregnancy and maternity discrimination and the small number of claims made in
employment tribunals, indicating the existence of barriers to access to justice.
Pregnant Then Screwed referred to a report by the Equality and Human Rights
Commission (“EHRC”), where it was recorded that 0.6% of women who experience

18 Sexual harassment in the workplace, Report of the Women and Equalities Committee (2017-19) HC 725,
para 86, https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/725.pdf (last visited 9
January 2020).
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this type of discrimination raise a claim.!® The Bar Council compared another survey
by the EHRC with employment tribunal statistics from September 2018 in respect of
claims made in the tribunal regarding pregnancy-related detriment or unfair dismissal:
120 claims were made in that month, while the EHRC found that one in nine mothers
felt forced to leave their job, which scaled up could mean as many as 54,000 mothers
a year.?°

2.27 Many consultees referred to the fact that both the Women and Equalities Select

Committee and the EHRC have previously recommended that the time limit for
bringing a claim in maternity and discrimination cases should be extended to six
months.?!

2.28 As well as pregnancy and maternity-related claims, a number of consultees thought it

especially important that the time limit was extended for harassment claims,
particularly but not exclusively sexual harassment claims. The EHRC explained how a
three-month time limit can hamper access to justice in this context:

For many people, three months will not give them sufficient time to recover, consider
what has happened to them, make a decision to pursue the claim, seek legal advice
and start the legal process. Employees are also often faced with a choice of allowing
the limitation period to expire while they pursue an internal grievance, or issuing a
claim before they have exhausted internal procedures.?

2.29 Other consultees emphasised how it may take time for victims of sexual harassment

to process the situation and find the courage to speak up about their experience.
Some suggested that this reasoning also applies to other types of harassment claim.
In a 2018 report, the EHRC recommended that the time limit be extended, for all types
of harassment claim, to six months from the act of harassment, the last in a series of
incidents of harassment, or the exhaustion of any internal complaints procedure.?
Some consultees referred to and supported that recommendation in their response to
our consultation paper. Consultees also referred to the recommendation by the

19

20

21

22

23

Estimating the financial costs of pregnancy and maternity-related discrimination and disadvantage, EHRC
Research Report 105, p 13, https://www.equalityhumanrights.com/sites/default/files/research-report-105-
cost-of-pregnancy-maternity-discrimination.pdf (last visited 1 August 2019).

EHRC, Pregnancy and Maternity-Related Discrimination and Disadvantage: Summary of key findings, p 5,
https://www.equalityhumanrights.com/en/managing-pregnancy-and-maternity-workplace/pregnancy-and-
maternity-discrimination-research-findings (last visited 21 August 2019); Official Statistics, Tribunals and
gender recognition certificate statistics quarterly: July to September 2018, Annex C: Employment Tribunal
Receipts Tables (September 2018), https://www.gov.uk/government/statistics/tribunals-and-gender-
recognition-certificate-statistics-quarterly-july-to-september-2018 (last visited 4 November 2019).

See Pregnancy and maternity discrimination, Report of the Women and Equalities Committee (2016-17) HC
90, para 143, https://publications.parliament.uk/pa/cm201617/cmselect/cmwomeq/90/90.pdf (last visited 21
August 2019). EHRC, Pregnancy and maternity discrimination in the workplace: Recommendations for
change (March 2016), p 15, https://www.equalityhumanrights.com/en/managing-pregnancy-and-maternity-
workplace/our-recommendations-tackle-pregnancy-and-maternity (last visited 9 January 2020).

The EHRC'’s response supported extending the time limit for all types of discrimination and harassment
claims.

EHRC, Turning the tables: Ending sexual harassment at work (March 2018), p 18,
https://www.equalityhumanrights.com/sites/default/files/ending-sexual-harassment-at-work.pdf (last visited 9
January 2020).
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2.30

Women and Equalities Committee that the time limit be extended to six months for
cases of sexual harassment.?*

Jonathan Dunning, of the UNISON Norfolk County Branch, supported a longer time
limit for any type of claim which is expected “to be raised and pursued with the
employer via a grievance procedure”. Alternatively, he suggested that the relevant
starting point for the time limit should not be the date of the incident, but the date of
the final appeal within the grievance procedure (where such procedures are used).?®

Extending the time limit for all claims

231

2.32

2.33

2.34

Next, we turn to the consultees who thought that there should be an extension which
applies to all types of claim. The general consensus amongst these consultees was
that the three-month time limit was unrealistic in most cases. A number of reasons
were offered to justify this.

One common reason put forward was that, in practice, employees are likely to attempt
to resolve a complaint through an internal grievance process first, only opting to lodge
a complaint with an employment tribunal as a last resort. The Disability Law Service
commented that “it is not uncommon for grievance processes to be still ongoing at the
end of the three-month period”, and the Liverpool Law Society Employment Law
Committee stated that “it could be an advantage in some cases to allow further time
for internal processes to be finalised”. Alice Walder thought that “in some cases
employers deliberately hold out on an appeal process to prevent an employee from
applying to the tribunal’.

In addition to the use of internal grievance processes, the Council of Employment
Judges (with whom Employment Tribunals (Scotland) agree) outlined a number of
other factors which can, in practice, lead employees to delay making an employment
tribunal claim:

A fact continually seen in practice is that employees are very often reluctant to
pursue claims against their employer, or against a recent ex-employer. They will
often have perfectly sound reasons for delaying before bringing complaints. They
might be reluctant to take legal action which might sour the relationship while it lasts
(or a job reference is awaited); they might want to pursue internal grievance or
appeal processes, or to focus on looking for a new job; or they might not
immediately realise that their claim has any particular value. A very short time limit
may push some individuals into precipitous litigation, and act as a barrier to justice
for others.

Angharad Ellis Owen (on behalf of Greene & Greene), also noted that practical
factors, such as having the funds available to pursue a claim when under pressure to
meet, for example, a mortgage payment, can lead to delay, observing that this was

24 Sexual harassment in the workplace, Report of the Women and Equalities Committee (2017-19) HC 725,
para 92, https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/725/725.pdf (last visited 21
August 2018).

25 Another consultee suggested that the time limit should not begin until all the pertinent information requested
by the claimant has been fully disclosed by the respondent.
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2.35

2.36

2.37

2.38

2.39

“especially true in cases of pregnancy discrimination ... where appetite for litigation
will be affected”.

Mary Gleave (on behalf of Suffolk New College) thought that the “just and equitable”
test would be particularly appropriate in cases where “someone has been hospitalised
[or is] unable physically or mentally to pursue their case”.

Consultees also argued that changes in the manner of operation of employment
tribunals and the nature of the claims heard by them render the three-month time limit
too short. This was a point we raised in the consultation paper: that employment
tribunals deal with increasingly complex, high value claims, and the waiting times for
hearings are increasingly long. Some consultees suggested that these changes make
the extent of the discrepancy between the time limits for employment tribunal claims
and other private law claims outdated and less logical. The Council of Employment
Judges told us that the current target for getting claims heard is within six months of
issue, and that the “remedy stage” (the point at which the remedy is decided in the
case of a successful claim) may be concluded much later. They commented:

It is somewhat anomalous and anachronistic that the time limit in which an employee
must identify, decide upon, formulate and decide to bring their claims is half as long
as the time within which the tribunal thereafter aims to start the hearing of their
claim.

The general position conveyed by consultees was that three months is an insufficient
amount of time, particularly since many claimants may be unaware of their rights and
will want to seek legal advice. As it was put by the National Association of
Schoolmasters Union of Women Teachers:

Three months is not a lot of time in practice, especially when an employee has to
absorb the situation, recognise they have been wronged, seek representation (if
appropriate), go through early conciliation and begin the process of lodging a
potential employment claim, including the associated paperwork.

Similarly, LawWorks commented:

Our experience of working with often vulnerable clients is that claimants with valid
claims take time to make decisions, and it then takes time to assemble a claim. It is
therefore typical to be up ‘against the clock’ when preparing employment tribunal
claims .... The most compelling case for change is that the short time limit does not
pay due regard to the wellbeing of the dismissed employee, for example: struggling
to cope with the financial consequences of losing their job, looking for advice and
representation, looking for new employment and trying to come to an informed
decision about whether to bring a claim and how best to frame it. Unfair outcomes
can also result when employees wait until internal procedures or settlement
discussions have taken place first, and their claims may then be out of time.

Many consultees also expressed concern about the confusion caused by having
different limitation periods for different types of employment claims. The Law Society
of England and Wales stated that this can be exacerbated where the claimant is also
a litigant in person:
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2.40

The different limitation periods often cause confusion especially where parties are
not legally represented. Genuine mistakes around limitation can result in individuals
being barred from seeking justice in their case.

Similarly, JUSTICE commented that “having different time limits applicable to different
claims lacks clarity and certainty for claimants”. Several consultees appealed to the
benefits of increasing certainty and reducing complexity, for both claimants and
respondents, by adopting a consistent six-month time limit for all types of claims.

If there is to be any extension of the primary time limit for making a complaint to employment
tribunals, should the amended time limit be six months or some other period?

241

242

2.43

Forty-nine consultees addressed this question. Of those, seven proposed various time
periods for specific types of claims only (five of whom favoured 6 months).2® Of those
who proposed extension for all types of claims, the President of Employment
Tribunals (England and Wales) and the Regional Employment Judges (joint response)
(with whom the President of the Industrial Tribunal and Fair Employment Tribunal
(Northern Ireland) agrees) and 31 other respondents thought that the amended time
limit should be six months (three of whom thought that the six-month period should
include any period of ACAS Early Conciliation),?” seven said at least six months (four
of whom supported an extension of the time limit to one year), and three did not
suggest a specific period.

Three of the consultees who suggested that the time limit should be “at least” six
months did not specify a period. Where a period was specified, it was one year. These
consultees argued that one year would allow adequate time for potential claimants to
come to terms with what had happened, learn about their rights, properly consider
whether they want to bring a claim, and attempt to resolve matters with the employer
through internal processes.

The majority of consultees thought that six months was a sufficient period of time.
They viewed it as adequately balancing the rights of employees, by better reflecting
the realities of bringing a claim, and the rights of employers, by limiting any detriment
caused by fading witness recollection or the destruction of relevant paperwork.

ACAS Early Conciliation

2.44

2.45

Although we did not ask a question about ACAS Early Conciliation,?® a number of
consultees, both those in favour of and against extending the time limit, referred to it in
their responses, so we outline their views here.

ACAS offers a conciliation service to parties and prospective parties to employment
tribunal claims which must be pursued before the majority of claims can be

26 Professor Owen Warnock suggested that in pregnancy and maternity cases the time limit should be
extended to the later of the normal three months or 52 weeks from the birth of the child. Since a breach of
maternity rights may occur after a child is born, the three-month time limit may in some cases be longer than
52 weeks from birth.

27 ACAS Early Conciliation is considered further at paras 2.44 to 2.49 below.

28 We summarised its effect on time limits in Employment Law Hearing Structures (2018) Law Commission
Consultation Paper No 239, paras 2.52 to 2.53.
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commenced.? The statutory time limits for issuing tribunal claims are paused or
extended while the conciliation service is ongoing.*° We stated in our consultation
paper that Early Conciliation generally lasts up to a month; however, as consultees
highlighted, with the extensions of time permitted, the process can add up to two
months to the time limit for claims.

2.46 Six consultees commented that the reform of time limits also provided an opportunity

to review and attempt to simplify the impact of ACAS Early Conciliation on time limits.
These consultees emphasised the complexity of the existing regime and how it can
negatively impact access to justice. For example, the Bar Council found the regime:

simply too complex to be understood by the lay person. We are aware of cases
whereby litigants have had to seek an extension of time arising out of their
misinterpretation of the ACAS time limits.

2.47 Four of the six consultees suggested that the limitation period should encompass

ACAS Early Conciliation; in other words, that ACAS Early Conciliation should no
longer pause or extend the limitation period for the purposes of calculating the time
limit. Their rationale is that having a set limitation period would remove complexity and
create certainty. For example, Pinsent Masons, who favoured a three-month time limit
including ACAS Early Conciliation, stated:

The law linking time limits to ACAS pre-claim conciliation has introduced unwelcome
uncertainty into the law, creating unnecessary confusion for claimants and
consultees alike. We favour a fixed time limit which is not impacted by ACAS
conciliation, with a shorter fixed period within which ACAS conciliation must be
commenced.

2.48 The Birmingham Law Society, the Law Society of Scotland and the Employment Law

Bar Association (“ELBA”) favoured extending the time limit to six months, including
ACAS Early Conciliation. ELBA reasoned:

A six-month time limit would allow sufficient time for early conciliation to take place
without the need for any extensions and would be simpler for claimants to
understand.

29

30

The details of Early Conciliation are set out in ss 18A and 18B of the Employment Tribunals Act 1996 (which
were inserted by the Enterprise and Regulatory Reform Act 2013) and in the Employment Tribunals (Early
Conciliation): Exemptions and Rules of Procedure Regulations S| 2014 No 254.

The rationale being to encourage parties to settle disputes before employment tribunal claims are issued,
but ensuring that claimants are not disadvantaged by the amount of time taken out of the relevant limitation
period while complying with Early Conciliation. The precise methods of pausing or extending the statutory
limitation period are relatively involved. First, the amount of time spent on early conciliation does not count in
calculating the date when the statutory time limit expires. The clock stops during Early Conciliation for up to
one calendar month, with a provision for an extension of two weeks if ACAS believe that the claim is close to
settlement. Secondly, if a prospective claimant leaves it until relatively close to the end of the ordinary time
limit before contacting ACAS to start Early Conciliation, then the deadline for issuing a tribunal claim is
extended to give the claimant effectively one month from the date when they receive a certificate from ACAS
verifying that Early Conciliation has been completed. See Employment Rights Act 1996, s 207B.
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2.49

Some stakeholders at a meeting between the Law Commission and the Employment
Law National Users Group also expressed support for a six-month time limit which
incorporates ACAS Early Conciliation.!

Discussion

2.50

2.51

2.52

2.53

2.54

We discuss the issues in the order in which we analysed the consultation responses:
first, considering whether the primary time limit should be increased and in what
circumstances; secondly, what the precise length of the limitation period should be;
and finally, ACAS Early Conciliation and its impact on limitation periods.

Those who argued against increasing the time limit for any type of employment claim,
or for only increasing it for certain types of claims, considered three months to be a
sufficient amount of time to bring a claim in most circumstances. Other consultees,
drawing from studies, statistics and/or personal experience, argued that the three-
month time limit is often an unrealistic timeframe within which to bring a claim.

We are persuaded that bringing a claim in three months may be difficult for a
significant number of claimants. Some may prefer to pursue resolution through
internal grievance processes and not risk escalating the dispute by bringing a claim in
an employment tribunal. Moreover, the increased complexity and value of employment
tribunal claims means obtaining legal advice and representation is often crucial. This,
coupled with the long waiting time before a claim is heard and resolved, renders the
original rationale behind the short time three-month time limit open to question.

We see the force of consultees’ arguments that increasing the time limit too much is
detrimental to employers because of the effect of witnesses’ recollection fading,3? staff
turnover,® and the destruction of relevant files and documents.®* However, some
employment tribunal claims already have a six-month limitation period; the Law
Society of England and Wales and the Council of Employment Judges both
commented in their responses to our consultation that they were not aware of it
causing difficulties or injustices to employers in practice. We do not consider that
lengthening the time limit from three to six months will be unduly burdensome for
employers.

In their responses, consultees arguing both for and against a general increase of the
time limits for employment tribunal claims emphasised the importance of certainty for
the parties. Having a consistent time limit for all types of employment claims will

increase certainty and reduce complexity. Many who supported a six-month time limit
did so because it would align the limitation period for many types of tribunal claims to

31 The meeting occurred on 7 December 2018.

32 Rebecca Meritt, Cheryl Moolenschot, Ann McKillop, Hannah Dabhill, British Telecommunications plc,
Peninsula, Countrywide plc, Employment Judge Chris Purnell.

33 Cheryl Moolenschot, British Telecommunications plc, Liverpool Law Society Employment Law Committee,
Countrywide plc.

34 Hannah Dahill, British Telecommunications plc.
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that for bringing equal pay claims and claims brought under the Trade Union and
Labour Relations (Consolidation) Act 1992.3°

2.55 A small number of consultees supported a general increase of the time limits for
employment tribunal claims to one year, while others appeared to view six months as
the minimum desirable time limit. A one-year time limit was endorsed by a minority
and has not been tested in practice, whereas six months is used elsewhere and has
not given rise to difficulties. We take the view that a standard time limit in an
employment tribunal of one year would be uncharacteristically long, with an attendant
increased risk of memories fading, and prefer to follow the majority view. Some
consultees suggested that the event which triggers the time limit should be changed,
for example, to the completion of an internal grievance process. This is not something
we consulted upon and we do not make any recommendation in relation to it. It is, of
course, open to the Government to seek views if it wishes to explore the matter
further.

2.56 We agree with the majority of consultees that the current three-month time limit is
undesirably short. It dates back to the original conception of tribunals as a speedy and
informal forum for resolving employment disputes. As we noted in our consultation
paper, however, claims now take longer to be resolved and are often more complex,
with large sums being claimed in some cases. We are attracted to a single time limit
for all employment claims, which will simplify matters for all parties. The longer time
limit of six months already applies to some employment tribunal claims. We do not
believe that the extra three months causes any problems in practice. We conclude
that a time limit of six months for all employment tribunal claims strikes an appropriate
balance between facilitating access to justice for employees and providing certainty
for employers and employees.

2.57 We therefore recommend that the time limit for bringing claims should be six months
for all claims brought in an employment tribunal. This should apply both to claims
within the exclusive jurisdiction of employment tribunals and to claims over which
employment tribunals share concurrent jurisdiction with the courts.

Recommendation 1.

2.58 We recommend that the time limit for bringing a claim should be six months for all
employment tribunal claims.

Harassment claims and pregnancy and maternity discrimination claims

2.59 We note that some consultees felt strongly about extending the time limit in pregnancy
and maternity discrimination cases (as well as in harassment cases). The short
limitation period spans a stressful time in a new or expectant mother’s life, when she
may be under considerable pressure, exhausted, and mentally and/or physically

35 Trade Union and Labour Relations (Consolidation) Act 1992, ss 175(1) and 239(1). Employment Law
Hearing Structures (2018) Law Commission Consultation Paper No 239, para 2.50. Another example is the
time limit for a claim for statutory redundancy pay. This is six months from the date of termination of
employment: Employment Rights Act 1996, s 164.

23



2.60

2.61

vulnerable. In these circumstances, a short time limit is not only unrealistic, but may
force a woman to choose between pursuing a claim and her own wellbeing. Similarly,
in harassment cases, consultees highlighted how it may take time for a victim of
harassment to recover from what happened to them and find the courage to make a
claim.

At the time of writing, the Government and Equalities Office (“GEQ?”) is undertaking a
consultation on sexual harassment in the workplace.*® One aspect of their
consultation focusses on the time limits for Equality Act claims within the jurisdiction of
employment tribunals. They ask whether there should be different time limits for
certain types of claim under the Equality Act, such as sexual harassment or
pregnancy and maternity discrimination.3” They also ask whether the three-month time
limit is sufficient in general for all Equality Act claims brought in employment tribunals
and, if not, whether the limitation period should be extended to six months or more
than six months.®® The GEO is expressly not considering changes to time limits for
non-Equality Act employment law claims.3®

For the reasons outlined above, our recommendation is that the time limit is extended
to six months for all types of claim within the jurisdiction of employment tribunals. We
note that many consultees felt that there was a particularly strong case against the
current short time limit for bringing a claim in the context of harassment and
pregnancy and maternity-related claims. It is best left to the Government to decide, in
the light of responses to its consultation, whether to increase the limitation period
further in the case of Equality Act claims.

ACAS Early Conciliation

2.62

2.63

Without asking a consultation question specifically about ACAS Early Conciliation, our
consultation paper noted that Early Conciliation currently pauses the running of time,
with the practical effect of extending it in some cases. Some consultees supported the
inclusion of ACAS Early Conciliation within the six-month limitation period. They
thought this would make the system for calculating limitation periods for employment
tribunal claims less complex.

Given that we recommend a consistent six-month time limit for all employment tribunal
claims partly because of the simplification involved, we see the force of the argument
for including any period of ACAS Early Conciliation within that time limit. But the main
reason for extending the current short time limit is that it is too short. The policy of
excluding periods of Early Conciliation is a separate matter. In addition, for claims
which currently have a six-month time limit such as equal pay claims, this reform
would effectively reduce the amount of time a claimant currently has to bring a claim.
Protections would have to be introduced to ensure that prolonged Early Conciliation

36

GEO, Consultation on Sexual Harassment in the Workplace: Legal protections under the Equality Act 2010

(11 July 2019),
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/816116/T
echnical_consultation_-_FINAL.pdf (last visited 5 September 2019).

87 GEO Consultation above, Consultation Question 13.

38 GEO Consultation above, Consultation Questions 12 and 14.

3% GEO Consultation above, para 5.1.
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does not present an employee with a dilemma about making an employment tribunal
claim. We therefore make no recommendation on whether Early Conciliation should
cease to suspend the time limit for bringing tribunal claims.

THE TEST FOR EXTENDING TIME

2.64 Our consultation paper also asked whether the power to extend the time limit should
afford tribunals greater discretion, highlighting that the “just and equitable” test for
extending time to bring discrimination claims is less strict than the “not reasonably
practicable” test which is in use in unfair dismissal and other claims which can only be
brought in employment tribunals.*® We asked whether the less strict test should apply
to most or all claims.

Consultation Question 3: In types of claim (such as unfair dismissal) where the time
limit can at present only be extended where it was “not reasonably practicable” to
bring the complaint in time, should employment tribunals have discretion to extend
the time limit where they consider it just and equitable to do so?

2.65 Of the 64 consultees who answered this question, 42 favoured the “just and equitable”
test for extending time to bring a claim, while 19 did not. Two gave responses
expressly contingent on whether the time limit to bring a claim was extended to six
months. One thought that the reasonably practicable test should remain if (as we have
recommended) the time limit is extended. The other suggested that there should be a
single test for all claims, and that an extension of the limitation period to six months
may justify a stricter test for extending time. The Employment Appeal Tribunal judges
saw “the benefit of consistency”, but did not view it as appropriate for them to engage
with the policy issues underlying this question.

Arguments against applying the “just and equitable” test across the board

2.66 The main principles underpinning arguments against adopting the “just and equitable”
test in all types of tribunal claims were certainty, the absence of a justification for wider
judicial discretion outside discrimination claims, and safeguarding the limited
resources of employment tribunals.

Certainty

2.67 With regard to certainty, some consultees implied that the “just and equitable” test was
inherently more uncertain and complex than the “not reasonably practicable” test,
because the former affords employment tribunal judges much wider discretion. The
Manchester Law Society argued that this leaves room for subjectivity and exacerbates
uncertainty, since “the likelihood of an extension will be fact-specific and sometimes it
will depend upon the view of the decision-maker”. The Liverpool Law Society
Employment Law Committee argued that the “not reasonably practicable” test, on the
other hand, is “certain and understood”, the implication being that the parameters of
the “just and equitable” test are less clear. This sentiment was echoed by other
consultees, such as Professor Owen Warnock, who stated that the “not reasonably
practicable” test “aids certainty and finality”. In addition, Transport for London argued

40 See Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 2.46
to 2.49 and 2.59.
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that it is right that, under the “not reasonably practicable” test, claims can only proceed

“in certain limited and specified circumstances”.

2.68 Some consultees, such as Lewis Silkin LLP, argued that this uncertainty would be

disproportionately disadvantageous to employers and could increase delays in the
employment tribunal system. The firm emphasised the importance of the speedy
resolution of claims to both parties “so that the claimant can move on with his/her
working life and the employer can be sure whether or not it is likely to face a claim”.
Peninsula suggested that the widespread use of the “just and equitable” test could
also cause problems for claimants:

It must be recognised that tribunals were intended to be used by those without any
legal training ... . Claimants, particularly unrepresented litigants in person, generally
do not understand the just and equitable test ... . Widening the test is likely to
increase the number of claimants who do not comply with the time limits as they will
believe that their perceived injustice will mean that it will be waived on their account.

Lack of justification for greater discretion outside the discrimination field

2.69

2.70

Others argued that there are valid reasons for having different tests for different types
of claim and, in particular, affording judges wider discretion to extend the limitation
period in discrimination cases.* For example, Lewis Silkin LLP said:

The “just and equitable” test is appropriate for discrimination claims as these cases
are generally more complex, and they involve the fundamental human right not to be
discriminated against so that some discretion on the part of the tribunal is desirable.
Claims that are subject to the “not reasonably practicable” test are essentially about
industrial relations and dismissal.

The Bar Council argued that the use of a more liberal test is justified in discrimination
claims only, because the chain of events leading up to a cause of action is more likely
to be complex:

The more liberal just and equitable regime is better suited to discrimination claims
because there is often (though not necessarily) different issues that occur and
escalate over time, with the identification of the discriminatory act and the decision
to take action about it not always being straightforward decisions. In contrast, the not
reasonably practicable regime provides certainty about events that are most likely to
have occurred on a specific date eg the effective date of termination.

2.71 British Telecommunications plc argued that, for unfair dismissal cases in particular,

the “not reasonably practicable” test is fit for purpose and will accommodate an
extension of time where appropriate.

Safeguarding limited tribunal time and resources

2.72 Another argument featuring in consultation responses was that the widespread

adoption of the “just and equitable” test would lead to an increased number of claims

41

Some consultees argued that discrimination cases warranted different treatment but did not explain why, for

example, Peninsula referred to “the added significance of discrimination claims” and Pinsent Masons stated
that discrimination cases merit “additional protection”.
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being heard by employment tribunals, placing further strain on their already limited
resources. The Manchester Law Society gave the following description of the problem:

In many discrimination cases a Tribunal will need to hear all of the evidence
available and spend considerable time in hearing a case, before deciding whether
time should be extended. That does lead to significant time and cost being spent on
cases which ultimately may be dismissed as being out of time. It would be
unfortunate if [this were also the case for] unfair dismissal claims ... [which] would
create an increase in cases needing to have evidence heard....

A small number of consultees supported replacing the “just and equitable” test with
the “not reasonably practicable” test for all types of claim.*> Some consultees viewed
the length of the limitation period as relevant to which test should apply. For example,
the Birmingham Law Society, Liverpool Law Society Employment Law Committee and
the Law Society of Scotland suggested that if the time limit is extended to six months
for all types of a claim, a stricter test for extension may be more justified.

Arguments in favour of applying the “just and equitable” test across the board

2.74

2.75

The majority of consultees favoured replacing the “not reasonably practicable” test
with the “just and equitable” test for all types of claim.** The main arguments
advanced by these consultees were that the narrow parameters of the “not reasonably
practicable” test result in unjust outcomes, while the “just and equitable” test, by
allowing for a wider consideration of factors, gives judges the ability to do justice in
each case. Consultees also countered the assertion that the “just and equitable” test
would be more burdensome than the “not reasonably practicable” test for employers
and employment tribunals. Many consultees argued that the strictness of the “not
reasonably practicable” test can give rise to injustices, since it does not permit judges
to consider the wider circumstances of the case. ELA maintained that:

The tests for reasonable practicability operate in many cases arbitrarily and with little
correspondence to the intrinsic merits of the claimant’s position or the balance of
prejudice between the parties.

Many argued that the narrowness of this test leads to harsh results for claimants.
Thompsons Solicitors referred to two cases where the deadline for a claim of unfair
dismissal was missed by a matter of seconds.** They argued that in such
circumstances an extension of the limitation period would not be unduly prejudicial to
the respondent, but because the “not reasonably practicable” test applied, the claims
could not proceed. Unite gave an example of a case where the application of the “not
reasonably practicable” meant an unfair dismissal claim could not be brought due to a
minor technicality:

42 For example, Professor Owen Warnock, Transport for London and Birmingham Law Society.

4 Two of these consultees qualified their support. Suffolk New College stated that the test should be changed
“in cases where someone has been hospitalised, unable physically or mentally to pursue the case and/or
instigate people acting on their behalf’. Employment Judge Philip Rostant would retain the “not reasonably
practicable” test for “strictly money claims”.

44 Beasley v National Grid Electricity Transmissions UKEAT/0626/06 (88 seconds late) and Miller v Community
Links Trust Ltd UKEAT/0486/07 (nine seconds).
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In the case of Consignia (formerly the Post Office) v Sealy*® we see the example of
the Post Office successfully arguing that a first-class stamp was no guarantee of
next day delivery to defeat Mr Sealy’s claim of unfair dismissal on the technicality.

The National Education Union summarised the situation, criticising the lack of scope
under the “not reasonably practicable” test for employment tribunal judges to do
justice in appropriate cases:

This is despite the fact the Claimant may have a good reason for missing the time
limit, the cogency of the evidence remains unaffected, the employee may have a
very good case and the prejudice to the Claimant far outweighs any prejudice
suffered by the Respondent, especially in the circumstances where the claim is out
of time by a few days or so.

Similarly, the Council of Employment Judges argued that the test “lacks the flexibility
to do justice” in many cases. They stated that it is not uncommon in practice for
employment judges to point out the harshness of the outcome using the “not
reasonably practicable” test, quoting as an example Lord Justice Waller in London
Underground v Noel:

| share the feeling evident from the judgments of Lords Justices Peter Gibson and
Judge that, if this appeal must be allowed, it is hard on the employee. She, it seems
to me, acted reasonably in not bringing her proceedings until after the offer of her
new job was withdrawn. But the test is whether it was reasonably practicable for her
do so within the period of three months from her dismissal, and the answer to that
guestion is much more difficult.*®

The Institute of Employment Rights suggested that the test does not only potentially
constitute a substantial barrier to access to justice but could have “knock-on effects for
general compliance with labour standards”.

The majority of consultees were of the view that the “just and equitable” test produces
fairer outcomes. John Sprack, a former employment judge, outlined the benefits of the
“‘just and equitable” test:

It allows the employment tribunal to take into account, not just the reason why the
claim is presented late, but all the other relevant circumstances, such as the balance
of prejudice and whether the case can be tried fairly.

Numerous consultees shared this sentiment and advanced the same rationale for
supporting the “just and equitable” test for extension over the “not reasonably
practicable” test. In disagreement with consultees who were against the widespread
application of the “just and equitable” test in employment tribunal claims, JUSTICE
argued that the parameters of the test are well-defined and understood:

It will not cause difficulties for tribunals to apply the “just and equitable” test as they
have already been doing so in the context of employment discrimination claims

45 [2002] IRLR 624.

46 London Underground v Noel [2000] ICR 109, p 118.

28



2.81

2.82

2.83

2.84

2.85

under the Equality Act 2010.#” There is therefore a body of case law on the
interpretation of “just and equitable” and the terms are well understood.

At a meeting between the Law Commission and a number of senior judges with
particular experience of employment appeals, a consensus among the judiciary
emerged in favour of adopting the “just and equitable” test for all types of employment
tribunal claim; it was noted that it required claimants to give a reason for submitting
their claim after the time limit has expired.

Many consultees highlighted that the exclusionary and rigid nature of the “not
reasonably practicable” test compared to the “just and equitable” test is evident when
different claims arise from the same, or similar, sets of facts. An example given by
many consultees was when an unfair dismissal is alleged to be discriminatory, and the
discrimination claim is allowed to proceed where it would be just and equitable to do
so, whereas the former out-of-time claim cannot, regardless of the wider
circumstances. LawWorks thought that “this not uncommon result understandably
makes the law look irrationally inconsistent”. Consultees argued that this anomaly
lacks logic and adds complexity and confusion to the process.*® They favoured having
a single test for extension, and supported the “just and equitable” test over the “not
reasonably practicable” test for the reasons outlined above.

Some, such as the Council of Employment Judges and ELBA, anticipated but
dismissed the argument that the “just and equitable” test would be unfair to
employers. ELBA, for example, stated:

We have considered whether changing the test would result in significant unfairness
to employers, but the burden would still remain on the claimant to persuade a
tribunal that it was just and equitable to extend time and the tribunal will apply all the
usual principles in considering that question, including that of prejudice to both
parties.

Thompsons Solicitors further emphasised that there is no guarantee that the limitation
period will be extended under the “just and equitable” test:

Whilst the employment tribunal has a wider discretion, we would emphasise that it is
not a given that late claims will be allowed under this test. In Bexley Community
Centre v Robertson,*® the Court of Appeal made it clear that there is no presumption
in favour of extending time and that tribunals should not extend time unless they are
convinced that it is just and equitable to do so. The burden is on the claimant, and
the exercise of discretion to extend time should be the exception, not the rule.

An argument made against the widespread adoption of the “just and equitable” test
was that it would prove too burdensome for employment tribunals.®® And yet some

47 This is under Equality Act 2010, s 123.

48 See for example, the President of Employment Tribunals (England and Wales) and the Regional
Employment Judges who suggested that having two tests “lacks logic and introduces complexity and
confusion”.

49 [2003] EWCA Civ 576, [2003] IRLR 434.

50 See paras 2.72 to 2.73 above.
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consultees took the converse view that it could, if anything, save time and money by
reducing the number of preliminary hearings on time limits. The rationale behind this
assertion was that where the limitation period has expired for a claim subject to the
“not reasonably practicable” test for extension, the claim will often require a separate
preliminary hearing in order to proceed; more so than with claims subject to the “just
and equitable” test. ELA explained that this is because the “not reasonably
practicable” test gives rise to ancillary disputes on the tribunal’s jurisdiction, unrelated
to the merits of the case. In discrimination cases, on the other hand, they suggested
that:

The question whether it is just and equitable to extend time may be better addressed
after the merits of the case have been heard, and this is often, in our experience, the
approach tribunals adopt ... . In addition there will be cases where it is sufficiently
clear that there is no real prejudice to the respondent to balance against the fact of
the claim having been presented a few days late; in such cases, respondents may
not seek to contest an extension of time, or at least may not seek a preliminary
hearing on the point, thereby saving both tribunal time and the expense of an
additional hearing.

Discussion

2.86 One of the main objections to the adoption of the “just and equitable” test is that it is

less certain than the “not reasonably practicable” test. Uncertainty is problematic,
particularly for employers. To consider this objection, a more detailed analysis of the
legal application and interpretation of the two tests is required.

2.87 Some consultees viewed the “just and equitable” test as uncertain on the grounds that

it was fact-specific and required judges to consider a wide range of factors. It is
correct that the “just and equitable” test is, in the words of Lord Justice Sedley in Chief
Constable of Lincolnshire Police v Caston, “not a question of either policy or law; it is a
question of fact and judgement”.>! However, objecting to the “just and equitable” test
on this basis overlooks the fact that the “not reasonably practicable” test also raises
an “issue of fact”.>> Moreover, there are a wide range of possible factors that an
employment judge may wish to consider in making a determination under the “not
reasonably practicable” test, dependent upon the circumstances of the particular
case.®® In Schultz v Esso Petroleum Ltd, Lord Justice Potter observed that the
‘reasonable” element of the test requires “the answer to be given against the
background of the surrounding circumstances and the aim to be achieved”.>
Therefore, to say that the “just and equitable” test is more uncertain than the “not
reasonably practicable” test because it is fact-specific and involves consideration of a
wide range of factors overstates the position.

51
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54

[2009] EWCA Civil 1298, [2010] IRLR 327 at [32].

Palmer and Another v Southend-on-Sea Borough Council [1984] 1 All ER 945, [1984] IRLR 119, CA, by
Lord Justice May at p 1141.

Palmer and Another v Southend-on-Sea Borough Council [1984] 1 All ER 945, [1984] IRLR 119, CA, atp
1141. See the discussion in Harvey on Industrial Relations and Employment Law, loose-leaf 2018, Division
Pl, 1G(2) paras 192 to 193.

[1999] ICR 1202, p 1209.
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Some consultees argued that the “just and equitable” test was too uncertain because
of the wide discretion granted to judges, and the concomitant room for subjectivity.
The “just and equitable” test does indeed give employment tribunal judges broader
discretion than is permitted under the “not reasonably practicable” test.>® In Hutchison
v Westward Television Ltd, Mr Justice Phillips commented that it gives a tribunal:

... a wide discretion to do what it thinks is just and equitable in the circumstances.
Those are very wide words. They entitle the industrial tribunal to take into account
anything which it judges to be relevant.>®

This discretion, however, is not entirely unfettered and the parameters of the “just and
equitable” test have been explored in a large body of caselaw. For example, it has
been held that, when making a determination as to whether an extension of time
would be just and equitable, employment tribunals should (but are not required to)
consider the list of statutory factors that judges must consider when exercising
discretion under section 33 of the Limitation Act 1980.%’

It is well established that one factor that judges may consider when applying the “just
and equitable” test is the balance of prejudice between the claimant and the
respondent if the claim were to proceed (or not).%® This includes “forensic prejudice ...
caused by such things as fading memories, loss of documents, and losing touch with
witnesses”.>® This is relevant to a concern expressed by some consultees that the
“just and equitable” test is disproportionately prejudicial to employers, particularly due
to the impact of delays on witness availability and recollection.

Another concern expressed by one consultee was that employees could deliberately
delay proceedings to gain an advantage over the employer. However, the “just and
equitable” test is sufficiently flexible for judges to take a variety of factors into account
when making a determination, including the fault of the claimant,° witness
recollection, and the impact of extension on both parties. Evidence of deliberate delay
would be taken into account when applying that test. The flexibility of the test also
makes it suitable for dealing with both complex and straightforward cases.

As some consultees highlighted, the burden is on the claimant to prove that it is just
and equitable for the limitation period to be extended, so the test is not more
burdensome for employers in that regard.®* Nor is there a presumption in favour of the

5 See for example, British Coal Corporation v Keeble [1997] 3 WLUK 586, [1997] IRLR 336, EAT.

56 Hutchison v Westward Television Ltd [1977] IRLR 69, [1977] ICR 279, EAT.

57 See British Coal Corporation v Keeble [1997] 3 WLUK 586, [1997] IRLR 336, EAT. Affirmed in Mr R Miller
and Others v The Ministry of Justice and Others UK EAT/0003/15 (15 March 2016, unreported), at para 10.
See the discussion in Harvey on Industrial Relations and Employment Law, loose-leaf 2018, Division P,
1G(3), para 279.

58 British Coal Corporation v Keeble [1997] 3 WLUK 586, [1997] IRLR 336, EAT.

59 Miller and Others v The Ministry of Justice and Others UK EAT/0003/15 (15 March 2016, unreported), by
Laing J at para 12.

60 Virdi v Commissioner of Police of the Metropolis [2007] IRLR 4, EAT, at para 40.

61 See for example, British Transport Police v Norman UKEAT/0348/14 (2 March 2015, unreported), by Judge
Eady QC at para 44. This is also the case under the “not reasonably practicable” test: Porter v Bandridge
Ltd [1978] 1 WLR 1145, [1978] IRLR 271, at p 1150.
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claimant. This was emphasised by Lord Justice Auld in Robertson v Bexley
Community Centre:

When tribunals consider their discretion to consider a claim out of time on just and
equitable grounds there is no presumption that they should do so unless they can
justify failure to exercise the discretion. Quite the reverse. A tribunal cannot hear a
complaint unless the applicant convinces it that it is just and equitable to extend
time. So, the exercise of discretion is the exception rather than the rule.®?

With the above in mind, we are not persuaded by arguments against the “just and
equitable” test on the grounds of uncertainty or prejudice to employers. We tend to the
view that the sharp edges of the “not reasonably practicable” test risk producing
arbitrary and unjust outcomes. Limiting the relevant question to one of “reasonable
practicability” prevents some deserving cases from proceeding even where there is
good reason to extend the limitation period and extension would not be prejudicial to
the respondent.

As we discussed above under Consultation Question 2, there are a number of
reasons why a claim may be brought outside the limitation period. The “just and
equitable” test seems to us to be better suited to allow employment tribunals to assess
these reasons, taking into account the wider circumstances of the claim and the
position of the respondent. In short it seems to us to empower them to deliver justice
in individual cases. By making the question one of justice and equity, the test
facilitates more just and fair outcomes. We are of the view that this would be beneficial
for all types of employment tribunal claim to which the “not reasonably practicable”
test currently applies. For the same reasons, we are also not persuaded by consultees
who suggested that the extension of the time limit to six months justifies the retention
of the “not reasonably practicable” test.

No consistent picture emerged from consultees’ responses as to the impact on the
resources of employment tribunals, if any, of replacing the “not reasonably
practicable” test with the “just and equitable” test. Some consultees argued that it
would alleviate the caseload of employment tribunals, by reducing the number of
preliminary hearings which are often held on the “not reasonably practicable” test.
These consultees pointed to the fact that frequently the question of whether it is just
and equitable to extend the limitation period will be heard with the merits of the case
as a money- and time-saving attribute of the “just and equitable” test. Other
consultees argued the opposite, suggesting that deploying the test across the board
would take up valuable judicial resources on the question of extending time. We
cannot predict what, if any, effect reforming the test would have on tribunal resources
but expect our recommended increase in the time limit to reduce the number of
applications for an extension. In any event, we recommend the reformed test in the
interests of overall consistency and greater fairness.

62 [2003] EWCA Civ 576, [2003] IRLR 434 at [25].
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Recommendation 2.

2.96 We recommend that in types of claim where the time limit for bringing the claim can
at present be extended where it was “not reasonably practicable” to bring the
complaint in time, employment tribunals should have discretion to extend the time
limit where they consider it just and equitable to do so.
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Chapter 3: Restrictions on the Jurisdiction of
Employment Tribunals — Discrimination

3.1

This chapter considers one restriction on employment tribunals’ jurisdiction: the
limitation of their jurisdiction to hear discrimination cases to discrimination in the
employment field.

NON-EMPLOYMENT DISCRIMINATION CLAIMS

3.2

3.3

3.4

Our consultation paper focussed on the desirability and feasibility of softening the hard
line between the civil courts (which hear non-employment discrimination claims) and
employment tribunals (which hear employment discrimination claims). It explored two
options for optimising the use of employment judges’ discrimination expertise: formally
sharing jurisdiction between the tribunals and the county court, and deploying
employment judges to hear discrimination cases in the county court.53

The first option involves a review of the boundaries of the tribunals’ jurisdiction, with a
view to formally creating a shared jurisdiction over non-employment discrimination.
We noted that this would, however, require legislation, as well as extensive guidance
on allocating cases to the right forum. The second option involves the sharing of
judicial expertise so that expert employment tribunal judges can be deployed to hear
and determine appropriate non-employment discrimination claims brought in the
county court. As we put it in the consultation paper:

It would be possible to give employment tribunal judges more scope to hear disputes
over which employment tribunals lack jurisdiction. This could be done by enabling
them to sit in the county court, through the practice of flexible deployment or “cross-
ticketing”.%4

Whilst both options gained support in the response to our consultation, there was also
a degree of opposition to both options, while some of the support was guarded, or
gualified. The second option — flexible deployment — gained more support, and
attracted less, or at least less strong, opposition.

Concern about limited judicial resources

3.5

One recurring theme in the response to our consultation is concern about exacerbating
the call on limited judicial resources in employment tribunals. Most agree that the court
system as a whole would benefit from having expert discrimination judges hear non-
employment discrimination claims. But many worry that there would be disadvantages
for the employment tribunal service. Even with the current jurisdictional constraints,
employment tribunal claims take a long time to proceed to a hearing. Following the
Supreme Court’s decision in R (UNISON) v Lord Chancellor, % claimants are no longer

63

64

65

Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, ch 3.
Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, para 3.5.

R (UNISON) v Lord Chancellor [2017] UKSC 51, [2017] IRLR 911.
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required to pay a fee to bring claims in employment tribunals. The judgment resulted in
a significant increase in the number of tribunal claims brought. A significant
recruitment round for employment judges followed in 2018.%¢ Many consultees were
concerned that concurrent jurisdiction, or the extensive deployment of employment
judges to sit in the civil courts, would dilute the judicial resources available to be
deployed in the employment tribunal. We report these concerns in this chapter, as they
will plainly be relevant to the Government and the judiciary.

Consultation Question 4: We provisionally propose that the county court should retain
jurisdiction to hear non-employment discrimination claims. Do consultees agree?

3.6 Before asking about the issue of sharing jurisdiction, Consultation Question 4 sought
to test our starting point, namely that the county court should continue to have
jurisdiction to hear non-employment discrimination claims. This is distinct from the
issue of whether it should share some or all of that jurisdiction with the employment
tribunal, which is discussed in subsequent questions. Of the 64 consultees who
responded to this proposal, 44 agreed that the county court should retain jurisdiction
to hear non-employment discrimination claims. Twelve respondents expressly
disagreed with the proposal, while eight expressed more nuanced views, which we
took as expressing neither agreement or disagreement.

3.7 Many of those who disagreed with our proposal emphasised the expertise of
employment tribunal judges in discrimination claims. These consultees shared the
view that county court judges, as generalist civil lawyers, tend to have less expertise
in discrimination law than employment tribunal judges. They argued that this pointed
in the direction of the employment tribunal judges having exclusive jurisdiction to hear
any discrimination claim, whether it arises in the workplace or not. Some stressed that
discrimination law forms a single corpus of law under the Equality Act 2010, and that
Equality Act expertise on discrimination in the workplace context should
straightforwardly translate to other contexts.

3.8 Two thirds of consultees, however, agreed with our provisional proposal that the county
court should continue to have jurisdiction to hear non-employment discrimination claims.
Many of these consultees noted that the expertise of employment judges in
employment-related discrimination claims could contribute to resolving discrimination
disputes in the civil courts, and some went on to argue for either or both of shared
jurisdiction and flexible deployment of employment judges. Consultees who supported
our proposal tended to focus on employment tribunal judges’ relative lack of expertise in
the wide range of non-employment contexts in which discrimination claims arise in the
civil courts, from housing to education, actions against the police and the provision of
services. Some noted that legal aid was available for some claims in the county court,
but not for claims in the employment tribunal (which is a no-costs forum where parties
ordinarily meet their own costs). As Cloisters said:

Not only [is the county court] best placed to deal with such a variety of claims, but if
our courts are to deal effectively with diversity then enabling them to deal with

66 See https://www.judicialappointments.gov.uk/122-salaried-employment-judge-employment-tribunals-
england-and-wales-information-page (last visited 22 January 2020).
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discrimination is vital — and removing such claims to a specialist court sends a
message that these claims are difficult and “other”.

Discussion

3.9 A number of points made by those who disagreed with this provisional proposal are best
considered in the context of whether and how the civil courts might share jurisdiction
with employment tribunals over non-employment discrimination claims. We therefore
consider these points in more detail later in this chapter. Our focus here is on the
question of whether the jurisdiction of the county court to hear some non-employment
discrimination claims should, contrary to our proposal, be abolished. This would require
primary legislation to transfer that jurisdiction to the employment tribunals.

3.10 The main argument made against the county court hearing discrimination claims is
that discrimination law under the Equality Act 2010 forms a single corpus of law in
which employment judges are expert. The relative scarcity of discrimination claims in
the county court has led some to suggest that, because discrimination law is less
frequently invoked outside the employment context, judges do not develop expertise
in it. This was stressed by the Employment Lawyers’ Association (“ELA”), and forms
part of the grounds of its members’ support for the creation of an Employment and
Equalities Court.

3.11 We do not think that it follows from the consolidation of discrimination law into a single
statute in the Equality Act 2010 that claims under the Act must be heard in a single
specialist forum. That is a distinct and further policy decision, one requiring careful
adjudication between views such as ELA’s above, and the view of others such as
Cloisters that a single equalities tribunal would inappropriately move discrimination
law out of the main stream of civil law.

3.12 As we noted in the introduction to this chapter, many consultees were concerned that
the employment tribunals’ workload is proving challenging even within the current limits
of their jurisdiction. In considering this question, we have assumed that resources
currently allocated to the civil courts would commensurately move to the tribunals.

3.13 Transferring non-employment discrimination jurisdiction entirely to the employment
tribunal would be a major alteration of the nature of employment tribunals. It would, in
substance, create a single “employment and equalities tribunal”, which as we have
indicated above raises important justice policy issues and is close to a major
restructuring of employment tribunals (which would be outside our terms of reference).
Given the balance of consultee opinion against it, it is not something that we are in a
position to recommend. We therefore confirm our provisional proposal, which found
favour with over 67% of consultees. We consider how best to use employment judges’
discrimination expertise outside the employment field in the remainder of this chapter.

CONCURRENT JURISDICTION

3.14 As we noted above, the main issue raised in chapter 3 of our consultation paper is
whether employment tribunals should share the jurisdiction to hear appropriate non-
employment claims with the civil courts. Alternatively, we asked whether deploying
employment judges to the civil courts to hear appropriate claims is desirable. The
main points raised by the series of questions in our consultation paper are as follows:
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(1)  Should jurisdiction be formally shared between the courts and employment
tribunals? (Consultation Question 5)

(2) If so, how is such formal sharing best achieved in practice? (Our consultation
paper suggested a triage process, and a power to transfer or refer cases to the
employment tribunals) (Consultation Questions 6 and 7)

(3) If not, can the same benefits be realised through informal sharing of judicial
resources, in the form of cross-ticketing and flexible deployment of employment
judges in the county court? (Consultation Questions 8 and 9)

3.15 All these questions are premised upon the argument that employment judges are, in
at least some cases, better equipped than general civil judges to hear and determine
non-employment discrimination claims justly and efficiently (“the discrimination
expertise” argument). Most consultees thought that the “discrimination expertise”
argument justified some action by way of reform. They were then split between those
who thought concurrent jurisdiction was desirable, if properly managed, and those
who preferred that judicial expertise should, at least for now, be shared by deploying
employment judges to sit in the county court.

Consultation Question 5: Should employment tribunals be given concurrent
jurisdiction over non-employment discrimination claims?

3.16 Sixty-three consultees answered this question. Views were relatively evenly split: 28
thought that employment tribunals should have concurrent jurisdiction over non-
employment discrimination claims, while 33 thought that they should not. Two
consultees did not give a concluded view. One of those was the Equality and Human
Rights Commission (“EHRC”), whose response is worth setting out at the outset as it
highlights some of the difficulties that many consultees, whichever view they settled
on, wrestled with.

We recognise that there could be benefits to the employment tribunals having
jurisdiction to hear non-employment discrimination claims. Employment judges’
experience in discrimination law mean that some cases may be dealt with more
efficiently ....

The employment tribunal jurisdiction also provides certain inherent benefits to
litigants: currently no tribunal fees are payable for pursuing a claim; the costs regime
in the employment tribunal means that generally no costs are payable in the event of
losing the case; and the court system is less formal than, at least, for multi-track
claims in the county court.

Concerns about county court judges potentially having less discrimination law
experience than employment judges could, however, be reduced through the
provision of appropriate training (just as employment judges regularly receive), the
use of suitably expert assessors with special skill and experience in relation to the
protected characteristic discrimination in issue in the claim, and/or the flexible
deployment of employment judges in the county court.

However, allowing non-employment discrimination claims to proceed in the
employment tribunals could also lead to other issues. Legal aid is not currently
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available in employment tribunals, which may mean someone who becomes eligible

for legal aid after issuing their claim will find themselves unable to benefit from legal

aid. Also, employment tribunals are not able to award an injunction, which might only
become relevant to a litigant after they have issued their claim.

As highlighted in our response to question 4, our view is that a more holistic
approach should be taken. We consider that further discussion and consultation
should be taken in light of the response to this consultation about how complainants
in discrimination claims can have access to appropriate advice and can be confident
of an affordable, fair, and speedy hearing by skilled adjudicators with knowledge and
understanding of equality legislation and the effects of discrimination.

Arguments in favour of concurrent jurisdiction

3.17

3.18

3.19

Twenty-eight consultees favour giving employment tribunals concurrent jurisdiction
over non-employment discrimination claims. This group includes a varied range of
consultees, including former employment judges, the Council of Employment Judges
(with whom Employment Tribunals (Scotland) agree), the Institute of Employment
Rights, the Disability Law Service, Lewis Silkin LLP, the Liverpool branch of the Law
Society, Unite and the National Association of Schoolmasters Union of Women
Teachers. This group of consultees emphasised the benefits of realising the
discrimination expertise of employment judges. Concurrent jurisdiction in appropriate
cases would, in their view, result in hearings being conducted with greater efficiency
and against a more appropriate tribunal setting. As the Employment Appeal Tribunal
(“EAT”) judges put it:

There are discrimination claims that raise no significant issues of law deriving from
other fields where employment tribunals may be better-equipped to resolve them.
This might be particularly true of cases concerned with the provision, or non-
provision, of goods/services under the Equality Act 2010, Part 3. We consider it
would afford greater flexibility and better use of specialist judges for there to be
extensions to the present concurrent jurisdiction of the employment tribunal and
county court in non-employment discrimination cases.

Stephen Cribbin emphasised the accessibility of the employment tribunal relative to
the civil courts:

The employment tribunals are intended to provide a more user-friendly approach
with less risk of a costs award and better suits those claimants who believe that they
have a valid claim but could not afford the risks associated with other courts. They
are also better suited to litigants in person.

The Disability Law Service thought that concurrent jurisdiction would benefit people
with disabilities:

It is our view that employment tribunals should be given concurrent jurisdiction over
non-employment discrimination claims. The deliberately distinct characteristics of
employment tribunals are of equal relevance for disabled people in non-employment
discrimination claims. There appears to be no good reason why, for example, a
worker in a business whose employer has failed to provide disability access to their
workplace would pursue their complaint in one jurisdiction whilst a customer of the
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same business would pursue their complaint in another. Concurrent jurisdiction
would enable better access to specialist legal advice (many employment specialists
do not have specialist knowledge of the Civil Procedure Rules) and would simplify
the system.

3.20 ELA supported concurrent jurisdiction as a first step towards establishing a distinct

3.21

employment and equalities court:

We would agree with this proposal as a first step towards establishing a single
Employment and Equalities Court. This would at least allow judges who are well
versed and trained in the area of discrimination to take over the case.

Were the proposal to be pursued however, care would be required to ensure that the
benefits of the Tribunal system were made equally applicable to non-employment
discrimination matters. In particular, the more flexible procedural rules and the no
costs jurisdiction should apply equally to all types of claim. We also believe legal aid
should be retained for non-employment discrimination matters, even where they are
brought before the Tribunal.

However, in the longer term, we urge further consideration be given to establishing a
single court to hear all these matters.

ELA was not alone in seeing concurrent jurisdiction as an incremental step towards an
Employment and Equalities tribunal. The Council of Employment Judges, for example,
said:

We would welcome this. The experience of this over time would show whether most
equalities business should sensibly be allocated to an Employment and Equalities
Tribunal/Court in due course.

Arguments against concurrent jurisdiction

3.22

3.23

Over half of respondents (33 out of 63) did not favour giving employment tribunals
concurrent jurisdiction over non-employment claims. These included the President of
Employment Tribunals (England and Wales) and the Regional Employment Judges
(joint response) (with whom the President of the Industrial Tribunal and Fair
Employment Tribunal (Northern Ireland) agrees), the Law Society of England and
Wales (and its Manchester Branch), the Law Society of Scotland, Peninsula, firms
such as Pinsent Masons and Slater and Gordon, Professor Owen Warnock (University
of East Anglia), the Employment Law Bar Association (“ELBA”), Cloisters, the
Association of Her Majesty’s District Judges, GMB and the National Education Union,
and employers such as Countrywide plc, British Telecommunications plc, and
Transport for London.

This varied group of consultees offered a range of reasons for maintaining the current
divide between courts and tribunals. Many focussed on the complexity and possible
delay that shared jurisdiction risked bringing about. Others thought that concurrent
jurisdiction would further stress the resources of employment tribunals at a difficult
time. Some rejected concurrent jurisdiction because they thought that cross-ticketing
and flexible deployment was the better way forward.
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Scepticism about the discrimination expertise argument

3.24 The argument that employment judges are more expert in discrimination law, and that

3.25

this expertise would lead to a more efficient resolution of non-employment
discrimination disputes did not go unchallenged. A research team led by Dr Laura
William of the University of Greenwich®’ suggested that, in fact, many employment
judges do not have significant exposure to disability discrimination claims:

We note in the consultation document concerns about civil court judges' lack of
expertise on discrimination, but importantly our research shows that many
Employment Tribunal judges do not have the necessary expertise. Using the sample
of disability discrimination cases claimed between 2015-2017 which went to a
preliminary hearing or beyond, information on the identity of the judge was available
for 755 cases. In total, 167 judges presided in those 755 cases, with the median
being four cases per judge. 37 judges had one case, 77 judges had two to five
cases, 44 judges had six to ten cases, and nine judges had more than 10 cases.
This suggests that most employment judges had low levels of experience with
disability discrimination cases. Accordingly, we have proposed that in each
employment tribunal region there should be a few designated specialist Employment
Judges who deal with disability discrimination cases. This arrangement will allow
claimants the chance of having an experienced Judge hear their case.

We note that this research, which covers a period when employment tribunal receipts
were reduced by the impact of fees, relates to disability discrimination cases only.
Figures for employment tribunal claims for 2013 to 2019 show significant numbers of
claims grouped under age, race, religion or belief, sexual orientation and sex in
addition to disability.®® Other possibly relevant factors are the length of time spent by
employment judges in dealing with disability discrimination cases and the extent of
their discrimination law training.

Employment judges’ expertise is better shared in some other way

3.26

3.27

JUSTICE endorsed the point made in our consultation paper that employment judges
have developed practices to manage and determine discrimination claims, but that no
corresponding standard practice has developed in the county court. Nonetheless,
JUSTICE did not think that that justified concurrent jurisdiction over non-employment
discrimination claims:

We agree that there is merit in judicial officers with expertise in discrimination claims
determining non-employment discrimination disputes, however this can be achieved
without tribunals being given concurrent jurisdiction.

A similar conclusion was reached by Mark McWilliams (a solicitor at Archon
Employment Solicitors), who preferred “the option of cross-ticketing which (provided
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the shortage of employment judges is soon resolved) seems to me less likely to cause
delay, expense and inconvenience to the parties”. Professor Owen Warnock also
rejected the idea of concurrent jurisdiction. He said:

The fact that some non-employment discrimination cases require knowledge of
housing or education law means it would be inappropriate to transfer all Equality Act
cases to the employment tribunals® — notwithstanding that the knowledge of
discrimination law of Employment Judges is very much greater than that of Circuit
and District Judges. The better solution is to introduce an ability to transfer cases
and to assign Employment Judges to hear particular county court cases.

Concerns about concurrent jurisdiction: delay and procedural complexity

3.28 Concern about delay and inconvenience in the event of concurrent jurisdiction was a
major theme. A number of practical and procedural challenges associated with
concurrent jurisdiction were highlighted by consultees, including the availability of
legal aid, appeal routes, and the principles governing recoverable legal costs.
JUSTICE, for example highlighted the difference in costs regimes, adding:

Creating parallel jurisdiction in circumstances where there is no jurisdictional overlap
will require primary legislation at a time when legislative attention is short. It would
also be liable to promote “forum shopping”, unnecessary satellite litigation and
confuse lay-users.

Concerns about the strain on judicial resources

3.29 As we noted in the introduction to this chapter, concern about judicial resource
featured prominently in consultation responses to the questions covered in this
chapter. Many consultees thought that concurrent jurisdiction would result in greater
strains on employment tribunals’ limited resources. Many consultees seemed to think
that employment claims are taking too long to proceed to a hearing under current
arrangements. Put plainly, for them now is not the time to consider enlarging the
tribunal’s jurisdiction to include discrimination in the provision of services. The
Association of Her Majesty’s District Judges also expressed concern over the impact
on the resources of the civil courts:

An obvious and immediate impact of such a change would be a reduction in the
court issue fees which are currently collected when proceedings are issued in the
county court. Since the Supreme Court decision in the UNISON litigation, no fees
are payable for proceedings pursued in the Employment Tribunals. Therefore, one
foreseeable consequence of such a change would be to reduce the fees generated
by proceedings which would, by extension, have an impact upon the funding of the
court service generally at a time when funding is already stretched.

3.30 GMB'’s response was predicated on the employment tribunal being “already heavily
under resourced”’. GMB added that:

69 The reference to transfers applies equally to concurrent jurisdiction, as Professor Warnock’s answer to

Consultation Question 5 referred us to his answer to Question 4, approving our provisional proposal that the
county court should retain jurisdiction in relation to non-employment discrimination.
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During 2017/18, the number of claims received by the tribunal system increased
significantly. According to figures from the Ministry of Justice 109,698 claims were
made in 2017/2018, compared with 88,476 in 2016/17. And the courts’ outstanding
employment caseload has significantly increased. It stood at 336,637 on 31 March
2018, up by 23% on the number outstanding the year before (272,032).

[Concurrent jurisdiction would have] a detrimental impact on claimants seeking
resolution of their employment law disputes. And it would over burden an already
over-stretched system.

3.31 Aresponse which brings together concerns about stretching the tribunal resources,

forum shopping, and the limitations of the discrimination expertise argument, is that of
ELBA:

We would be concerned about the practicalities of conferring concurrent jurisdiction
upon the employment tribunals over non-employment discrimination claims.
Claimants, and particularly litigants in person, may well elect to issue in the
employment tribunal because of the fees and costs regimes and also because of the
expertise of employment judges in matters relating to discrimination. However, this
may not take account of the other potential issues in the claim that employment
judges may not be so well equipped to deal with.

Given the difference in the fees and costs regime, giving concurrent jurisdiction to
the employment tribunals would be likely to significantly increase the number of non-
employment discrimination claims being issued in the tribunals with the attendant
difficulties with resource in a system that is already drastically overstretched.

3.32 We discuss consultees’ arguments below. We pause only to note that the issue of

concurrent jurisdiction split consultees and groups of consultees almost equally. That
includes respondents representing the views of the judiciary, practitioners, and the
unions regardless of their perspective. Only academics and some major employers
responded uniformly to this question — and these came out against concurrent
jurisdiction.

Consultation Question 6: Transfer and referral of cases in the event of concurrent
jurisdiction

3.33

3.34

Consultation Question 6 was concerned with how claims might be allocated to a
particular forum in the event of concurrent jurisdiction. Chapter 3 of our consultation
paper treated the question of case allocation, whether through a power to transfer to
either forum, or to refer a discrimination question to employment tribunals, as a key
part of a concurrent jurisdiction system. We indicated that we thought it highly unlikely
that any case could appropriately be transferred against the wishes of the claimant.”

Question 6 is accordingly complex, and in summarising the response to it we have
broken it down into its component parts.

70 Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 3.26 to
3.31.
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D) First, we asked whether, if concurrent jurisdiction were established, there
should be a power for judges to transfer claims from one jurisdiction to another.

(2) If so, we then asked about the criteria to be used in making a transfer to or from
the county court and the employment tribunals.

(3) Finally, we asked whether the county court should have a power to refer
guestions relating to discrimination to employment tribunals, rather than transfer
the whole case.

(First part): If employment tribunals are to have concurrent jurisdiction over non-
employment discrimination claims, should there be power for judges to transfer
claims from one jurisdiction to the other?

3.35

3.36

3.37

Of the 53 consultees who answered the question on a power to transfer, 32 thought
that, if concurrent jurisdiction were established, there should be a power for judges to
transfer claims from one jurisdiction to the other. Seventeen consultees thought that
there should be no power to transfer. Two consultees urged that further consideration
of the issues was required, while a further two did not give a view.

A majority of respondents thought that there should be a power to transfer claims.
Many among this group of consultees thought concurrent jurisdiction would in practice
require transfers to allocate claims to be heard in the most appropriate forum. Such a
power would assuage at least some of the concerns of many consultees who opposed
concurrent jurisdiction, such as forum shopping and procedural confusion. Much turns
on the criteria to be used when considering a transfer, which we turn to below. Indeed,
some consultees who grudgingly accepted the need for a power to transfer in the
event of concurrent jurisdiction, remained distinctly sceptical that it would work. ELBA
for example, noted:

This would cause further difficulties of an administrative nature. How would the
tribunals and courts deal with transferring cases between them given the difference
in fees and costs regime?

Those who were against introducing a power to transfer claims gave a range of
reasons for their opposition. These included that employment tribunals’ resources are
already overstretched, that it is difficult to formulate workable criteria for transfer, and
that there are practical difficulties due to the different fees and costs regimes in the
employment tribunal and civil courts.

(Second part): If so, what criteria should be used for deciding whether a case should
be transferred (1) from county courts to employment tribunals and/or (2) from
employment tribunals to county courts?

3.38

3.39

Twenty-one consultees suggested criteria for deciding to transfer a claim between the
civil courts and the employment tribunal. One, Employment Judge Chris Purnell,
thought that there should only be a power to transfer cases from the county court to
the employment tribunal.

Three criteria frequently offered by consultees were: the subject matter of the claim,
the complexity of the legal issues, and the views of the parties. Consultees considered
that if a case involves substantive issues of which the employment tribunal has
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3.40

3.41

3.42

expertise, this should be a factor when deciding where the case should be heard. The
Liverpool Law Society’s Employment Law Committee and the Bar Council suggested
that it might be more appropriate for cases relating to housing and property matters to
be heard in the county court, given employment judges’ relative lack of expertise in
those areas. A number of consultees also said that if a point of law arises that is not
related to the Equality Act 2010, the case should be heard by the county court.

Orpington Constituency Labour Party conveyed the motion passed by its members
that county court judges should be given the power to transfer any “complex non-
employment discrimination” case to the employment tribunals.

Judge Purnell cited “multiple allegations of discrimination of various types” as an
example of complexity that might be taken into account when assessing whether a
non-employment discrimination claim is suitable for transfer.

Some consultees did not offer suggestions on the criteria to be used when transferring
claims. A few expressly stated that the power should be in general terms. As
Professor Owen Warnock put it:

Yes, there should be a power to transfer. It should be in general terms like the
[provision in] the Equality Act cited in the consultation paper and no further criteria
should be adopted: so as to minimise the likelihood that decisions to transfer or not
(which are procedural rather than dispositive) become an area for appeals.

Views of the parties

3.43

Our consultation paper set out our preliminary view that transfers should not be
possible against the wishes of the claimant. Unite stressed that the criteria for transfer
“should be based on the wishes of the claimant except in exceptional circumstances”.
Most consultees, however, mentioned the views of the parties as a criterion without
distinguishing between claimant and defendant. The EAT judges’ response expressly
stated that any party should have the right to seek a transfer to the other forum,
although a transfer should not be made against the wishes of the claimant.

Procedural considerations

3.44

The Law Society of England and Wales response mentioned factors alongside the
complexity of the legal issues which we would label generally as “procedural”
considerations. These are:

e whether alternatives (such as deploying an employment judge in the court) have
been considered already;

e whether a transfer would be in compliance with the overriding objective of the Civil
Procedure Rules, in particular whether both parties would continue to be on an
equal footing,

o whether the transfer is simply being requested for tactical reasons (for example to
take advantage of the different costs regime); and
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e when the case can be listed if transferred (it advocated consideration of listing
updates from the relevant employment tribunal regional office to avoid undue
delay).

(Third part): Should county courts be given the power to refer questions relating to
discrimination cases to employment tribunals?

3.45

3.46

3.47

3.48

3.49

Of the 26 consultees who answered this part of the question, 13 thought that the
county court should be given the power to refer questions relating to discrimination
cases to employment tribunals. Six did not think there should be a power to refer. Four
consultees did not offer a firm view other way, many among them feeling that the
issue was finely balanced and that careful consideration was necessary. Three
consultees supported a power to refer discrimination claims only if concurrent
jurisdiction is not granted to the employment tribunal.

ELBA, who rejected transfer of claims from one jurisdiction to another as “unworkable
and inadvisable”, preferred the option of a power to refer discrimination law issues to
employment tribunals:

However, we do consider that there is merit in the county courts being given the
power to refer questions relating to discrimination cases to employment tribunals.
The considerable expertise of employment judges in determining discrimination
claims could undoubtedly assist in cases of non-employment discrimination and
having the ability to refer discrete questions relating to discrimination seems a
sensible way for the tribunals and courts to share this valuable resource.

The Law Society of England and Wales thought that some practical issues would
need to be addressed when considering whether to give this power to the county
court:

It may not be easy to refer purely legal questions to employment tribunals without
allowing them to consider the evidence and make findings of fact at either a
preliminary or a full hearing. However, the employment tribunal can refer to case law
decided on similar facts and/or guidance to assist the county court Judge in
determining the issues.

Of the six consultees who thought that county court should not be given the power to
refer questions relating to discrimination cases to the employment tribunals, only two
gave reasons. Birmingham Law Society considered that “this would build further
delays into an already slow system” and expressed a preference for the transfer of the
whole case to the employment tribunal. Peninsula thought that referrals were “unlikely
to be a productive use of time and resources”.

The President of Employment Tribunals (England and Wales) and the Regional
Employment Judges were amongst those who responded without giving a firm view.
They did not oppose referrals in principle, but thought that they would cause
“unnecessary complexity” and that transfer of the whole case or deployment of an
employment tribunal judge to hear the case in the county court would be preferable.
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Consultation Question 7: If employment tribunals are to have concurrent jurisdiction
over non-employment discrimination claims, should a triage system be used to
allocate the claim as between the county court or the employment tribunal?

3.50 A total of 45 consultees answered this question. Twenty-four consultees thought that a

3.51

3.52

3.53

triage system should be used to allocate the claim as between the county court or the
employment tribunal, whereas fifteen consultees held the opposing view. Some others
felt they needed to know more about a proposed triage system to give a settled view.

The Council of Tribunal Members' Associations were in favour of a triage system,
saying that it “should be implemented to assess which judicial forum has the better
expertise, knowledge and understanding to aid the fairest and most equitable
outcome for the claimant”. Cloisters thought that triage “should be carried out at the
first preliminary hearing/case management conference”. Slater and Gordon thought
that the triage mechanism should take into consideration which forum had capacity to
hear the claim. Countrywide plc thought it the most appropriate way to “enable proper
allocation to take place at the earliest opportunity”, but emphasised that the claimant
and respondent should be able to put forward their view as to where the claim should
be heard.

It is precisely because a triage system will — at least sometimes — require a decision
by a judge that some consultees opposed it. Peninsula and the Bar Council noted that
in the early stages of litigation it is not always clear what all the relevant legal issues
are. Therefore, difficulties are likely to arise when attempting to allocate a claim to the
appropriate forum through such a system. As Peninsula put it:

Ultimately, discrimination claims rest on specific facts and those are rarely contained
within the original claim and response forms. Most employment tribunals, when
considering discrimination claims, organise a preliminary hearing to determine the
relevant issues and give any specific orders to ensure that the matters of dispute are
fully identified in advance. This can include the provision of a ‘Scott schedule’ that
clarifies what the alleged discriminatory acts were, who was supposed to have
carried them out, identifying any relevant witnesses and confirming the type of
discrimination the act was alleged to be.

This sort of more detailed information would be necessary in order to carry out any
useful form of triage. The likelihood is that, to be effective, the triage system would
have to be operated by someone with experience of discrimination claims. Given
that a significant consideration in extending the jurisdiction to the tribunals is
because of the shortage of such experience within the county courts it is unclear
how such a triage system could effectively operate without someone able to carry
out these initial assessments.

ELBA was similarly sceptical of triage, emphasising that as an allocation mechanism it
would be “fraught with difficulty”. It would not be a “purely administrative task and
could not easily be undertaken by tribunal or court staff”. The Law Society of England
and Wales questioned whether a triage system would inadvertently create additional
problems for parties, courts and tribunals:

There is a risk that such a triage system may not sufficiently consider the
representations of the parties. Any triage system would need to ensure that cases
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are reviewed in detail in order to determine the most appropriate route. As there is
currently a lack of judicial resources it is unlikely that the courts would have the
capacity to assist with such an exercise. There would also be a risk that the decision
made could be litigated, further complicating the process for the parties.

What form should the triage take?

3.54

3.55

3.56

3.57

Twenty consultees offered suggestions as to what form the triage should take. Most,
but not all, thought that the allocation of a claim is a task for a judge. The President of
Employment Tribunals (England and Wales) and the Regional Employment Judges
suggested that “the triage should be conducted by a legal officer or tribunal case
worker on paper or by a judge at an initial case management hearing”. Hannah Dahill
also thought it could be conducted by trained senior case workers.

The Disability Law Service suggested that the triage could operate within the
processes “already in place under rules 12 and 26 of the Employment Tribunals
(Constitution and Rules of Procedure) Regulations 2013”.* Rule 12 sets out examples
where “the staff of the tribunal office shall refer a claim form to an Employment
Judge.” This includes where the claim, or part of it, may be one which the tribunal has
no jurisdiction to consider.”? Under Rule 26, the judge will consider “all of the
documents held by the Tribunal in relation to the claim, to confirm whether there are
arguable complaints and defences within the jurisdiction of the Tribunal””® and will
then make a case management order.’”

Countrywide plc referred to their view on transfer that “the judge is the best placed to
make the decision” but added that “it is crucial that triage does not take up valuable
resource which would cause further delay to hearings and negatively impact
proceedings”. Both the Council of Employment Judges and Slater and Gordon
suggested that questionnaires could be used in the triage process. The Council of
Employment Judges suggested:

The matter might be raised in a Defence or a Response; by direct application; and
provision should be made for this issue to be addressed in Directions and Listing
Questionnaires in the county court or Case Management Agendas in the
employment tribunals.

Slater and Gordon added that the questionnaire could ask “amongst other things,
whether they would oppose the transfer of a claim to a different court and also
guestions relating to their finances and objectives”.

FLEXIBLE DEPLOYMENT OF JUDGES (CROSS-TICKETING)

3.58

Our consultation paper explored flexible deployment (also known as cross-ticketing)
as an alternative to concurrent jurisdiction. Cross-ticketing employment tribunal judges

7t S12013 No 1237.

72 Employment Tribunals (Constitution and Rules of Procedure) Regulations SI 2013 No 1237,sch 1, r
12(1)(a).

73 Employment Tribunals (Constitution and Rules of Procedure) Regulations SI 2013 No 1237, r 26(1).

74 Employment Tribunals (Constitution and Rules of Procedure) Regulations S| 2013 No 1237, r 26(2).
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3.59

to hear appropriate discrimination claims is a way of “moving the judge to the work”
rather than the work to the judge, which concurrent jurisdiction does.

Opting for flexible deployment would retain the hard boundary between the
jurisdictions of the county court and employment tribunal, but enable an employment
judge, where appropriate, to be deployed to hear a discrimination case as a judge of
the county court. The flexible deployment option can be viewed either as an
alternative to concurrent jurisdiction, or as a temporary measure to achieve a similar
aim while primary legislation is pending. Properly used by listing officers in the county
court, flexible deployment could reduce (but not eliminate) the possibility of a county
court judge with little or no discrimination experience having to hear a discrimination
case. In other words, flexible deployment is an informal way of improving the chances
of allocating the most expert judicial resources to appropriate non-employment
discrimination cases.

Consultation Question 8: Do consultees consider that employment judges should be
deployed to sit in the county court to hear non-employment discrimination claims?

3.60

In total, 58 consultees submitted a response to this question. Thirty-seven consultees
supported the option of deploying judges to sit in the county court to hear non-
employment discrimination claims, while 14 consultees held the opposing view. The
remaining consultees did not offer a concluded view one way or the other.

Flexible deployment of employment judges is already in use

3.61

3.62

It should be noted, as Employment Judge Philip Rostant explained in his response,
that “to an extent” and “informally” flexible deployment is already happening, as “many
employment judges now hold tickets as deputy district judges”. Our consultation paper
noted:

that 26 employment judges (including one from Scotland) have already been
authorised to sit in the county court by way of a pilot project. They are at present
deployed to sit in the county court on civil matters (but not family matters) as part of
a four-year pilot of the deployment provisions of the Crime and Courts Act 2013,
which commenced in February 2016. They are sitting “as judges of the county court”
for up to 30 days per year, in effect exercising the jurisdiction of a district judge
(although not described as such). Some have been asked to case manage and
conduct trials of multi-track claims engaging the Equality Act 2010, for example in
disability cases.”™

Employment judges are already judges of the county court by virtue of section 5(2)(v)
of the County Courts Act 1984 (as substituted by the Crime and Courts Act 2013). The
explanatory notes for the 2013 Act explain that while circuit judges and district judges
would remain the principal judges of the county court, the effect of the substituted
section 5 would be “to enable a wider range of other judges to sit, on a flexible basis,
in the single county court”.”®

7> Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, para 3.37.

76 See para 295 of the explanatory notes for the Crime and Courts Act 2013. The 2013 Act created the single
county court.
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3.63

Consultation Question 8 sought to test the option of flexible deployment as way of
taking advantage of employment judges’ discrimination expertise. In effect we were
asking whether there should be more, or more systematic, flexible deployment of
employment judges specifically to determine discrimination claims in the county court
— the central issue underlying the option of concurrent jurisdiction.

The property chamber deployment pilot

3.64

3.65

JUSTICE’s response and some other responses to our consultation mentioned that
flexible deployment has been the subject of the Civil Justice Council’s property
chamber deployment project, which enables appropriately ticketed judges of the
county court and property chamber to exercise both jurisdictions for the purpose of
resolving a dispute. We note that the pilot project was declared a success by the
President of the First-tier Tribunal (Property Chamber), Judge Siobhan McGrath.”’

The project is principally aimed at determining in one set of proceedings the totality of
a dispute between the parties where the dispute falls partly under the jurisdiction of
the county court and partly under that of the Property Chamber. It involves a flexibly
deployed judge sitting as both a tribunal and county court judge (described as
“concurrent sitting”) to determine disputes that engage both jurisdictions. The
objective is to enable all the issues in a dispute to be resolved in one place. This is not
the same as concurrent (or shared) jurisdiction, nor is it the same as deploying
employment judges to the county court in order to bring their discrimination expertise
to discrimination in goods or services claims that fall entirely within the jurisdiction of
the county court. But it may be a precedent worth following in employment cases in
which it is uncertain which forum has jurisdiction; we return to it at the end of this
chapter.

Support for flexible deployment

3.66

3.67

Nearly two thirds of consultees supported flexible deployment. The general view
among this bloc of consultees was that flexible deployment was a sensible method of
ensuring that more non-employment discrimination cases are heard by a judge with
the relevant expertise.

ELA set out some factors to be taken into account if there is deployment of
employment tribunal judges:

Consideration would need to be given to (a) how procedural hearings would be dealt
with to ensure that this was administratively and practically possible and (b) the
training required for the employment judges to address the other matters involved in
the civil claim. It should be noted that most employment judges come from a
specialist background in employment law and may not have a more general
background for the handling of other civil court work. We would encourage the
Commission to consider proposing that more employment judges become dual-
ticketed as district judges able to sit in the county court.

77 See Judge Siobhan McGrath, President of the First Tier Tribunal (Property Chamber), Report on Property
Chamber Deployment Project for Civil Justice Council Meeting 26 October 2018, paras 10 and 30,
https://www.judiciary.uk/wp-content/uploads/2018/11/property-chamber-deployment-project-report-
0ct2018.pdf (last visited 20 January 2020).
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3.68

3.69

3.70

3.71

3.72

Some consultees’ support was guarded. John Sprack, a former employment judge,
responding in a personal capacity, felt that flexible deployment should be used “as an
interim measure until the reforms suggested in the answers to Questions 5, 6 and 7
[namely, concurrent jurisdiction] are in force” and that “any such deployment must be
subject to the need to cope with the current backlog of cases in some employment
tribunal regions”. EHRC suggested that flexible deployment “should be taken into
account as part of wider and more detailed discussion and consultation on changes to
the hearing structures for discrimination claims”. ELA, meanwhile, considered that
flexible deployment “may be a good workable proposal” but made clear that it was not
its preferred option, which would be for a single Employment and Equalities Court or
alternatively, for a presumption that discrimination matters will be transferred to the
employment tribunal.

Most supporters of flexible deployment, however, were more enthusiastic. As we
noted above, a core number of consultees have insurmountable reservations about
concurrent jurisdiction, transfers or even the power to refer discrimination issues to
employment tribunal. Many among those viewed flexible deployment as an attractive,
pragmatic and lower risk way of making the most of employment judges’
discrimination expertise. As Cloisters put it:

It is our view that a more appropriate means of achieving expertise in discrimination
than concurrent jurisdiction between employment tribunals and county court, if such
is considered desirable, would be deploying employment judges to sit in the county
court to hear non-employment discrimination claims. This does not, in our view,
remove the need for assessors, who can bring practical experience, as do lay
members of the employment tribunal, to the case and so there should be provision
for sitting with assessors.

Similarly, the EAT judges said:

This would improve flexibility and better use of this specialist judicial resource; it
would also have the benefit of broadening the perspective of employment tribunal
judges, assisting in their career development and (we believe) improving morale.

ELBA also held the view that flexible deployment may improve employment judges’
skillset:

This is an excellent way to utilise the considerable knowledge and experience of
employment judges in relation to non-employment discrimination claims, with the
benefit of the support of their judicial colleagues in the county court. It will have the
benefit of broadening the knowledge of employment judges which should have a
positive impact on their own career progression and their work in the employment
tribunals. Gaining further experience of sitting in the county court may ultimately
render it more feasible to confer concurrent jurisdiction as discussed above.

Similarly, the Council of Employment Judges noted that:

There is an increasing number of examples of Employment Judges being asked to
sit on trials of multi-track cases that engage the Equality Act 2010. The Employment
Judges are keen to do this because it fits with their experience in sitting on multi-day

50



discrimination and equal pay cases. This is known to have happened in Birmingham,
Bristol, Sheffield and Watford County Courts.

It is submitted that it makes sense to make use of the knowledge and experience of
Employment Judges in this way. It is in the public interest. Furthermore, cross-
ticketing is an important means of judicial career development.

3.73 LawWorks, who expressed support for flexible deployment, explained that:

This reform would enable HMCTS to ‘move the judge to the work’ rather than
‘moving the work to the judge’, and we note that this idea has been welcomed by
county court judges who recognise the experience of employment judges in this
area. It would also reduce, although not eliminate, the situation in which a county
court judge with little or no experience in discrimination claims is required to hear
and determine such cases.

Concerns about the strain on judicial resources

3.74 Many who strongly supported flexible deployment nonetheless stressed the need to
minimise the impact on the judicial resources available to employment tribunals.
Having expressed support for flexible deployment, Cloisters added:

However, we are aware of the stretched resources of the employment tribunals. The
priority must be that employment judges sit and provide the resources for the
employment tribunal. Additional training for county court judges in discrimination —
perhaps including shadowing in the employment tribunal — may assist in ensuring
that county court cases are appropriately adjudicated. But employment tribunal
Claimants and Respondents should not experience further delays in achieving
justice because judges are being allocated to county courts.

3.75 Slater and Gordon’s response was similar. It was in favour of flexible deployment, but
was mindful that “the allocation/flexibility in deployment for employment tribunal
judges to the county court should not have a detrimental impact on the effective
administration of law in employment tribunals.” Similarly, Transport for London made
its support of flexible deployment conditional upon there being “sufficient capacity and
expertise to determine such claims”. ELA cautioned that:

A concern with asking employment judges to sit in the county court is that there is a
serious shortage of [such judges] at present which is causing significant issues with
listing and progressing employment cases. Accordingly, we believe this is only a
workable solution if sufficient numbers of employment judges are recruited and
trained. Given the particular nature of discrimination claims, employment judges do
not sit on discrimination cases immediately upon appointment and additional training
is required. This lead-in time should also be borne in mind.

3.76 Concern about exacerbating the strain on judicial resources in the employment
tribunals also featured prominently among those who opposed flexible deployment. As
stated by Peninsula:

While we recognise the considerable experience employment judges could bring to
bear in the county courts in relation to discrimination cases it has to be
acknowledged that employment judges are already an extremely restricted and
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scarce resource. The shortage of judicial resources is a major factor in the
significant delays in listing matters in the employment tribunal, particularly on
complex cases that would run for multiple days, which would cover the majority of
discrimination claims. Reducing the availability of judges to sit on any hearings, and
particularly on multi-day hearings, due to diary commitments in the county court
would only further exacerbate the listing difficulties within the employment tribunals,
increasing the delays on cases.

If we were in a position where the employment tribunal had a surplus of judges so
judicial time was under-utilised then deploying judges to sit in the county court would
be a good use of judicial resources. However, given the current position this is not
advisable given the significant detrimental impact it would have on tribunal listings.

3.77 The Association of Her Majesty’s District Judges sounded a note of caution about

flexible deployment:

Whilst flexible deployment of Employment Judges may be superficially attractive, it
is not clear that such a process would be efficient in using available judicial
resources. For example, case management hearings in the county court do not
normally last longer than 1 to 2 hours as a maximum. Unless Employment Judges
are able to deal with several such cases in the course of one day (which will itself
depend on listing), or are able to also deal with other standard county court work for
the remainder of any such days, such an approach is likely to be inefficient.

3.78 The Law Society of Scotland’s view was that the preferable solution is for non-

employment discrimination claims to be heard in an employment tribunal, rather than
via the deployment of employment tribunal judges in the county court.

Consultation Question 9: If consultees consider that employment judges should be
deployed to sit in the county court, should there be provision for them to sit with one
or more assessors where appropriate?

3.79

3.80

In the county court it is usual for a judge hearing a claim under the Equality Act 2010
to sit with assessors. We sought views on whether this should be the case where the
judge is an employment judge. Of the 43 consultees who answered this question, 37
said that there should be provision for judges to sit with one or more assessors where
appropriate. Four were against providing for employment judges to sit with assessors,
while two consultees reserved judgement, noting that there were divergent views as to
the value of sitting with an assessor.”®

Among the four consultees who thought there should not be provision for employment
judges to sit with one or more assessors, most objections related to the consultees’
opposition to any sharing of employment judges’ time and expertise outside their
tribunals. Employment Judge Philip Rostant gave a different reason, namely that he
was “not currently convinced of the value added by an assessor as opposed to a fully-
fledged non-legal member”.

78 Jo Chimes and the Bar Council. Jo Chimes cited recent suggestions that rules and guidance on the use of
assessors (and their fees) in discrimination claims is currently unclear, and could and should be clarified: A
Qwarnstrom and S Mullings, “Equality Act: access to assessors in the county court”, Legal Action Group,
2019, https://lwww.lag.org.uk/?id=205940 (last visited 10 January 2020).
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3.81 There was nevertheless strong support for employment judges sitting with assessors.

Two main arguments were put forward. The first was that assessors would bring
relevant practical experience of discrimination disputes outside the workplace context.
The second was that this reflects the position in the employment tribunal, where
employment judges sit with two lay members when hearing discrimination claims. It
also reflects the default position that in discrimination claims in the county court
appointing assessors is mandatory unless there are good reasons for not doing so.”
As EHRC put it:

[Cross-ticketed employment judges] should sit with assessors in the same way as
required for county court judges. As we set out in our intervention into Cary v
Commissioner of the Police for the Metropolis,®® we consider that assessors should
have special skill and experience in relation to the protected characteristic
discrimination in issue in any claim. This is because discrimination against groups
sharing protected characteristics generally manifests itself differently. The majority of
assessors are lay employment tribunal members with greater experience in more
general employment law and practice. Therefore we consider that, without the
requirement we suggest, the additional expertise and skill they may bring to non-
employment discrimination claims being heard by an employment tribunal judge
(rather than a county court judge) will be limited.

Regardless of the above, the Equality Act 2010 currently requires that a judge
hearing a non-employment discrimination claim will normally have to appoint an
assessor, unless there are good reasons for not doing so. The Commission’s ...
Statutory Code of Practice states ... that it would not be a good reason that the court
believes itself capable of hearing the issues in the case without an assessor or that
having an assessor would lengthen proceedings ... .8 Without further primary
legislation it is therefore likely that in any event an employment judge sitting in the
county court would be required to sit with an assessor.

DISCUSSION AND RECOMMENDATION

3.82 We now discuss the responses to Consultation Questions 5 to 9. There was general

agreement about the value of employment judges’ discrimination expertise.
Opposition to our proposals was based not upon scepticism about the value of that
expertise but rather upon concerns that the employment judiciary might become over-
stretched by the caseload. The main issue on which consultees were split is how best
to realise the value of the expertise. Concurrent jurisdiction proved a divisive option,
including among respondents who shared the same background (in particular, the
judiciary, practitioners and unions). Flexible deployment attracted greater support and

79

80

81

Equality Act 2010 s 114(7) provides that “In proceedings in England and Wales on a claim within subsection
(1), the power under section 63(1) of the County Courts Act 1984 (appointment of assessors) must be
exercised unless the judge is satisfied that there are good reasons for not doing so.” See also CPR 35.15.

[2014] EWCA Civ 987, [2015] ICR 71.

EHRC referred to its Services, Public functions and Associations: Statutory Code of Practice,
https://www.equalityhumanrights.com/en/publication-download/services-public-functions-and-associations-
statutory-code-practice (last visited 21 October 2019).
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3.83

3.84

3.85

reservations about it were expressed less strongly. But we also note that the
consultation response to our questions here calls for a degree of caution.®?

Views were split as to what, if any, action should be taken in order to capitalise on
employment judges’ expertise.

(1) Some consultees thought that formal concurrent jurisdiction was desirable. This
group of consultees thought concerns about delay, forum shopping, satellite
litigation and procedural complexity could be sensibly met by allocating cases to
the appropriate forum through a transfer, triage and/or referral mechanism.

(2)  Others preferred flexibly deploying employment judges to the county court as a
means of “moving the judge to the work” that did not involve the risks of shared
jurisdiction. In addition, many of those who favoured concurrent jurisdiction
appear to view flexible deployment as an acceptable alternative.

(3) A third group, while recognising the merit of having some non-employment
discrimination claims decided by employment judges, thought that other
concerns outweighed it. The main concerns were straining the resources of
employment judges and the risk of delay and procedural complexity. Several
consultees urged caution and further study of these options.

Despite the concerns there was a consensus that employment judges, properly
deployed, can help deal with non-employment discrimination claims more efficiently.
Consultation responses have not deflected us from the provisional views we
expressed in our consultation paper®® that most circuit and district judges are
generalists who have not had the opportunity to develop the expertise in
discrimination law that employment judges have, and that employment judges have
developed practices to manage and determine discrimination claims which are not
mirrored in the county court.

We acknowledge the merit of counter-arguments put forward by some consultees. In
particular:

(1) the procedural and case management practices that have emerged in
employment tribunals may not be applicable across all discrimination cases
heard in the county court; and

(2) any deficit in expertise can be addressed in the county court through training,
development and sharing of expertise.

Nonetheless we remain of the view that the discrimination expertise possessed by
many employment judges will be of value in non-employment discrimination cases
and that more advantage should be taken of it. This does not diminish the case for
more training of the county court judiciary in discrimination law. Nor does it mean that
every case raising a non-employment discrimination issue should be heard by an
employment judge.

82 See para 3.14 above for a breakdown of the issues covered by Consultation Questions 5 to 9.

8 See Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 3.10
and 3.35 to 3.39.
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Concurrent jurisdiction over non-employment discrimination claims

3.86

3.87

3.88

3.89

Our consultation paper noted that formal conferring of shared jurisdiction over non-
employment discrimination claims would require legislation. It would also create a
need for claims to be appropriately allocated between the employment tribunal and
the county court, whether through a power to transfer cases, a triage process at the
case management stage, or a power to refer issues.

The need to avoid “forum shopping” by a party seeking tactical advantage by bringing
a claim in the less appropriate forum is reinforced by the significant differences
between litigation in the county court and employment tribunals. In particular:

(1) subject to any new fees legislation, following the Supreme Court’s decision in R
(UNISON) v Lord Chancellor, claimants are not obliged to pay fees to bring
claims in employment tribunals;3

(2) in employment tribunals, the losing party is not generally ordered to pay the
winner’s legal costs;

(3) legal aid is not available in employment tribunals; and

(4) different procedural rules apply (respectively, the Civil Procedure Rules and the
Employment Tribunals Rules of Procedure®).

Most consultees recognised the risk of parties seeking to take tactical advantage of
the differences between the forums. Doubts about the effectiveness of mechanisms
for allocating cases, and the potential demands on judicial resources of “satellite
litigation” about transfer led a narrow majority of consultees to reject concurrent
jurisdiction. Others urged caution and further exploration of the potentially difficult
issues involved in making concurrent jurisdiction work well and efficiently.

Supporters of concurrent jurisdiction had a range of views about the mechanism for
allocating cases to the appropriate forum. We gave two examples in our consultation

paper.

(1) Section 140 of the Equality Act 2010 already permits the transfer of cases
between employment tribunals and civil courts; but that is in the very specific
situation where there is litigation is in both tribunal and court and at least one of
the cases concerns a breach of section 111 of that Act (“instructing, causing or
inducing a person to discriminate against, victimise or harass another
person”).86

(2)  Section 128 of the Equality Act 2010 allows civil courts to:

8 R (UNISON) v Lord Chancellor [2017] UKSC 51, [2017] IRLR 911.

85 The Employment Tribunals (Constitution and Rules of Procedure) Regulations SI 2013 No 1237.

8  The example given in the Explanatory Notes to the Act is as follows: An employer instructs an employee to
discriminate against a customer, who sues the employer or employee in the county court. The employee
simultaneously makes as claim against the employer in an employment tribunal. The court or tribunal can
transfer its proceedings so that all proceedings are dealt with together.
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3.90

3.91

3.92

3.93

(a) strike out equal pay cases if it appears to the court that they could more
conveniently be determined by an employment tribunal; or

(b)  refer equal pay questions to employment tribunals before the case is
ultimately disposed of by the civil court.

Both of these are general powers leaving a substantial amount of discretion to judges.
Concurrent jurisdiction over non-employment discrimination claims, however, may well
increase the number of cases requiring reallocation. A number of consultees
suggested that an allocation decision need not necessarily be made at the outset.
Even so, we consider it impractical to devise allocation criteria that will avoid the need
in many cases for discretionary decision-making, and thus for representations from
the parties. We see a risk of allocation disputes becoming a drain upon judicial
resources, probably also resulting in delay and conceivably satellite appeals.

Leaving aside concern about the impact on judicial resources, our main concern is as
to how well concurrent jurisdiction can be made to work in practice. The majority of
responses to Consultation Questions 5 to 7 concern revealed doubts among
consultees from a range of backgrounds. The reasons for their concern were varied,
including delay, the risk of contentious procedural hearings, satellite litigation, and the
strain on judicial resources. No clear consensus about the parameters of a power to
transfer emerged.

The problem that we see with any allocation system is that the factors militating in
favour of one jurisdiction or the other are such as to require discretionary assessment
and are to a large extent incommensurable. At first sight the factors will include the
prominence and complexity in the litigation of discrimination issues, balanced against
the prominence and complexity of other issues of law in which discrimination judges
are less well versed — factors that will require discretionary assessment in many
cases. Other factors that will motivate the parties are the procedural advantages and
disadvantages of either forum from their point of view. The costs-shifting jurisdiction of
the county court is likely to be attractive to employers who perceive the claim against
them as weak, whilst protection against costs will, unless they are eligible for public
funding, attract claimants to the tribunal. It is not obvious how the various competing
considerations should be balanced.

Consultees found a power to refer discrimination questions to the tribunal less
problematic than other methods of allocation. Some thought it was less likely than
transfer to lead to procedural complications, although it might delay some claims in
their progress to a final determination. We nevertheless see difficulties here in
separating issues to be determined by the employment tribunal from the issues
remaining to be determined by the civil court. A referral system limited to questions of
pure law would, we think, be of limited utility, given that one of the relevant strengths
of the employment judiciary is in case-managing discrimination claims as a whole. Any
arrangement that involved two forums determining issues of fact and law — typically on
the basis of oral evidence — leads to the risk of findings of fact which, though made
with reference to different issues of law, could be inconsistent with each other.
Referral could only work if the issues fell into separate watertight compartments. Even
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in such a case, the need for determination of different issues in different forums —
inevitably on different occasions — would require additional time and resources.®’

3.94 These considerations, and the tenor of responses to our consultation lead us to
conclude that the case for concurrent jurisdiction or a referral system is not made out.
Many prominent stakeholders pointed to the dangers of any system of concurrent
jurisdiction; though consultee opinion was more favourable to the referral option, the
responses have not resolved our doubts about split determination of issues arising in
a single set of proceedings. For different reasons we conclude that neither concurrent
jurisdiction coupled with a system of allocation nor a system of referral have
advantages matching those of determination by a judge with suitable expertise in a
single, fixed forum.

Flexible deployment of employment judges in the county court

3.95 The less formal alternative — deploying employment judges to the county court —
proved a more attractive option than concurrent jurisdiction or referral, attracting a
greater degree of support from respondents. Those who opposed it tended to do so
on one of two bases:

(1) that employment judges are a scarce resource, and that ticketing expert judges
to sit in the county court would divert judicial resources away from the tribunals;
or

(2) that flexible deployment does not systematically ensure that county court
discrimination cases are heard by an expert employment judge.

3.96 Neither of these difficulties is impossible to overcome. The senior judiciary charged
with managing the judicial resources of the county court and employment tribunals are
well placed to decide the extent of need for employment judges’ time in the county
court and the extent to which they can be spared from tribunal work in order to sit in
the county court. The likelihood that not all non-employment discrimination claims will
be able to be listed before an employment judge is not in our view a powerful
argument against an option that will result in some claims (perhaps, in time, many or
most claims) being heard by the most appropriate judge.

3.97 We have noted that flexible deployment is already in operation, with some
employment judges ticketed to sit in the county court. In his report on the
modernisation of tribunals in December 2018, the Senior President of Tribunals (Sir
Ernest Ryder) stated that:

The cross deployment of Employment Judges into the county court to undertake civil
cases and the dual authorisation of First-tier Tribunal Property Chamber judges to

87 See also the discussion of the increased time and costs involved in a referral of an equal pay issue under
section 128 of the Equality Act 2010 at paras 6.41 to 6.46 below.
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hear cases concurrently in the Tribunal and in the county court have both been
successfully trialled.%®

3.98 Scepticism has been expressed to us as to whether — particularly in times like the
present of strain upon employment tribunal resources — employment judges will in
practice be released from tribunal sitting duties for county court training or sitting. We
agree that there is a risk that they will not be, or not sufficiently. If our preferred
method of making discrimination expertise available in non-employment disputes is
accepted, procedures will have to be introduced in order to make the system work. In
the longer term, the amount of time that employment judiciary spend in the county
court as a result of this recommendation can be taken into account in determining the
required number of employment judiciary; as we noted above, a significant
employment judge recruitment exercise was undertaken in 2018.

3.99 We therefore find that the case for continuing and (subject to availability of judicial
resources) stepping up the ticketing of suitable employment judges to hear county
court discrimination cases is the most persuasive. We note the strong support for
assessors and consider that, where an allegation of discrimination forms a significant
element of a county court case, an employment judge could sit with an assessor
where appropriate.

3.100 We do not offer a view on how cases should be identified for hearing by an
employment judge; the use of a questionnaire was put forward by both the Council of
Employment Judges and Slater and Gordon. More intricate processes may emerge
out of the current court transformation programme, which is aimed at a more agile
dispute resolution process. Given that one of the main reasons that employment
judges’ discrimination expertise is valued lies in their experience of case management
of discrimination claims, we suggest that suitable cases should be identified at an
early stage.

Recommendation 3.

3.101 Employment judges with experience of hearing discrimination claims should be
deployed to sit in the county court to hear non-employment discrimination claims.

The property chamber pilot and “concurrent sitting”

3.102 We mentioned above that a number of consultees, such as JUSTICE, referred to the
Civil Justice Council’s successful property chamber deployment project, in which First-
tier Tribunal (Property Chamber) judges, who are also ticketed to sit in the county
court, sit “concurrently” in both jurisdictions to determine disputes that engage both
jurisdictions.®® Though consultees mentioned this in connection with our question on
flexible deployment, the property chamber project appears to us to have a different

88 The Modernisation of Tribunals 2018: A Report by the Senior President of Tribunals (December 2018) n 8, p
5, https://www.judiciary.uk/wp-content/uploads/2019/01/Supplementary-SPT-report-Dec-2018_final.pdf (last
visited 18 July 2019).

89 Paras 3.64 and 3.65 above.
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scope from our recommendation that employment judges should be flexibly deployed
to hear non-employment discrimination claims. The project involves “concurrent
sitting”, where a single judge hears and determines:

(1) cases where separate determinations may be required by the court or the
tribunal but where the same facts and evidential basis apply to both;

(2) cases where the court and the tribunal each have partial jurisdiction; and

(3) cases where it is convenient to decide all issues in one set of proceedings.®

3.103 The project is aimed at enabling litigants to resolve all the issues in a dispute in one

place. It was piloted against a backdrop of calls for rationalisation of the different
venues for resolving property and housing disputes, including calls for the creation of
a housing court with jurisdiction over all housing matters.%:

3.104 Judge McGrath'’s report not only found the project evaluated in 2018 to have been

successful, but made a number of recommendations aimed at considering
amendments to procedural rules which would streamline the process by which cases
are dealt with concurrently. In particular, the report found that the different fees and
costs regimes in the court and tribunals did not cause difficulties in practice when
deploying judges to determine claims arising in both forums.®2 We mention this
because the different regimes for fees and costs was a major theme running through
opposition to concurrent jurisdiction. The report also identified factors to be considered
in identifying whether a case is suitable to be heard concurrently by one judge in both
the county court and property chamber.%

3.105 There may be areas of employment litigation where “concurrent sitting” could be used

to ensure that the whole of a dispute can be determined by the same judge. In its
response to us, EHRC suggested that the advent of the “gig economy” might lead to
more cases which give rise to arguments about whether they involve employment or
non-employment discrimination:

Having a single jurisdiction able to consider both employment and services
discrimination claims could also lead to greater efficiency in certain “employment”
cases where a claimant may currently wish to bring an employment tribunal claim
and a county court claim (in the alternative) out of the same set of facts. This can
occur in a “gig-economy” situation where there is dispute that the claimant is a
worker for the purposes of Part 5 of the Equality Act 2010 (“EA2010”) and so the
claimant may in the alternative seek to claim that the alleged employer is actually a

90

91

92

93

Judge Siobhan McGrath, President of the First Tier Tribunal (Property Chamber), Report on Property
Chamber Deployment Project for Civil Justice Council Meeting 26 October 2018 Pt 3, para 10.

Civil Justice Council Interim Report of the Working Group on Property Disputes in the Courts and Tribunals,
May 2016. The interim report refers generally to calls for a Housing Court as part of the Law Commission’s
programme of work on housing law: see also Housing: Proportionate Dispute Settlement (2003) Law Com
No 309, paras 5.7 to 5.10.

Judge Siobhan McGrath, President of the First Tier Tribunal (Property Chamber), Report on Property
Chamber Deployment Project for Civil Justice Council Meeting 26 October 2018 Pt 4, paras 22 to 25.

Above, Pt 3 para 11.
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service provider under Part 3 of the EA2010. Such split-forum claims are currently
unusual, although they may become more common in the future ....

As highlighted in our response to Question 4, our view is that a more holistic
approach should be taken. We consider that further discussion and consultation
should be taken in light of the response to this consultation about how complainants
in discrimination claims can have access to appropriate advice and can be confident
of an affordable, fair, and speedy hearing by skilled adjudicators with knowledge and
understanding of equality legislation and the effects of discrimination.

3.106 Cases in which there may be uncertainty as to which forum has jurisdiction raise a
discrete issue lying outside the main area of focus of our project. EHRC noted that
their suggestion would require further consultation, which we have not thought it
appropriate to engage in within this project owing to our resource constraints and the
delay to the project that further consultation would cause. It may be the case that a
mechanism for concurrent sitting would be of value in “gig economy” cases or other
cases of uncertainty as to the jurisdiction of the tribunal, enabling a claim to be finally
determined by one expert judge sitting in concurrent proceedings.

3.107 Without making a formal recommendation to this effect, we suggest that the
Government and, as appropriate, the Civil Justice Council should consider what
lessons can be learnt from the ongoing property chamber deployment project. This
review should be conducted with a view to investigating the extent to which
“concurrent sitting” in both the employment tribunal and county court might be
desirable in cases where it is uncertain, before the facts have been determined, which
forum has jurisdiction.
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Chapter 4: Restrictions on the jurisdiction of
employment tribunals: the Extension of Jurisdiction
Order 1994

4.1

This chapter considers restrictions on the limited jurisdiction of employment tribunals
to hear breach of contract claims created by the Employment Tribunals Extension of
Jurisdiction (England and Wales) Order 1994 (the “Extension of Jurisdiction Order” or
“1994 Order”).%

OVERVIEW OF THE TRIBUNALS’ LIMITED CONTRACTUAL JURISDICTION

4.2

4.3

A claim that a term of an employment contract has been breached may, of course, be
brought in the civil courts. But legislation has, in limited contexts, extended this
contractual jurisdiction to employment tribunals. Under article 3 of the Extension of
Jurisdiction Order, tribunals may hear certain breach of contract claims brought by
employees against employers. Under article 4, tribunals may hear certain breach of
contract claims brought by employers against employees who have claimed under
article 3 (counterclaims). Where legislation gives employment tribunals contractual
jurisdiction, this does not remove the civil courts’ jurisdiction. Where employment
tribunals have not been given contractual jurisdiction by legislation, the civil courts
retain exclusive jurisdiction.

The main restrictions on employment tribunals’ contractual jurisdiction under the
Extension of Jurisdiction Order are:

(1) temporal — employment tribunals’ jurisdiction is limited to breach of contract
claims which arise or are outstanding on the termination of an employment. An
employee wishing to claim while still employed (or “stand and sue”) must use
the civil courts; equally a former employee may only claim damages and sums
due on or before employment was terminated;*®

(2) financial — the contractual damages which employment tribunals may award are
limited to £25,000. An employee who wishes to claim damages above £25,000
must do so in the civil courts;

(3) substantive — employment tribunals’ contractual jurisdiction does not extend to
claims for personal injury, claims concerning the provision of living
accommodation, nor claims relating to intellectual property, confidentiality or
restraint of trade. Such claims must be brought in the civil courts;%

94

95

96

S1 1994 No 1623.

This restriction does not apply to claims for unpaid or underpaid wages, which may be brought in
employment tribunals while the claimant remains employed, as a result of the statutory right not to suffer
unauthorised deduction from wages.

Arts 3 and 5 of the 1994 Order.
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(4) claims by workers - it may be that the 1994 Order does not extend to workers
(as distinct from employees) at all;*” and

(5) claims by employers - employers cannot initiate a contractual claim against
employees in employment tribunals, though they can make a counterclaim if the
employee makes a breach of contract claim.

4.4  Our consultation paper asked consultees whether these restrictions continue to be
justified.%®

TEMPORAL AND FINANCIAL RESTRICTIONS

4.5 As we noted above, employment tribunals only have jurisdiction over claims that arise,
or are outstanding, upon the termination of employment. This means that:

(1) contractual claims cannot be brought whilst the employment relationship
continues (except under the separate jurisdiction over deductions from wages);
and

(2) claims cannot be brought for sums (such as certain commission payments) that
become due as a matter of contract law after termination of employment.

In our consultation paper we asked first whether the restriction on an employee’s
ability to bring proceedings during employment should be removed.

Consultation Question 10: Should employment tribunals have jurisdiction to hear a
claim by an employee for damages for breach of contract where the claim arises
during the subsistence of the employee’s employment?

4.6 This question asked whether the restriction on an employee’s ability to “stand and
sue” should be removed. Of the 57 consultees who answered it, 53 said that
employment tribunals should have jurisdiction to hear breach of contract claims by
employees where the claim arises during the subsistence of the employee’s
employment.

Arguments in favour of being able to “stand and sue”

4.7 Many consultees saw no justification for limiting employment tribunals’ contractual
jurisdiction to employment contracts which had already ended, and characterised that
limitation as anomalous and illogical.®® A number of responses emphasised the

97 An employee is a person who works under a contract of employment, whereas the statutory definition of a
worker is wider, encompassing both an employee and also an individual who works under a contract to
perform services personally for another person who is not a client or customer of a business carried on by
the individual (in this report we use the term “worker” to refer to this second category). In contrast, self-
employed independent contractors are in business for themselves providing services to clients. In general,
self-employed individuals have no employment rights.

9%  See Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 4.1 to
4.73.

99 See the full consultation response of the Council of Employment Judges for a review of case law illustrating
these anomalies.
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existing jurisdiction in relation to unlawful deductions during employment. As Cloisters
put it:

There is no rational basis for the present alternative in light of Agarwal v Cardiff
University: tribunals have jurisdiction to interpret contracts of employment in relation
to unlawful deduction of wages claims. Tribunals are therefore entrusted with
interpreting contracts even ‘during employment’ in so far as the claim is framed as
an unlawful deduction of wages claim, and on the present law after employment has
ended would be able to deal with it additionally as a breach of contract claim. There
is little sense in such an artificial distinction remaining ‘during employment’.

4.8 Some argued that extending the jurisdiction of the employment tribunal would
increase access to justice. The Disability Law Service, for example, said:

It is our view that extending jurisdiction to employment tribunals to hear claims for
breach of contract which arise during the substance of the employee’s employment
would simplify the process and increase access to the more informal employment
tribunals.

4.9 Other consultees thought that allowing tribunal claims would help preserve the
relationship between the employer and the employee. The Liverpool Law Society
Employment Law Committee was of the view that:

Given that the employment relationship is continuing, the employment tribunal which
is generally more straight forward, less formal and familiar to employers is the most
appropriate forum to potentially help facilitate the employment relationship in
continuing.

Arguments against “standing and suing”

4.10 Three consultees, Ann McKillop, Countrywide plc and Peninsula, thought that
employment tribunals should not be able to hear breach of contract claims brought by
existing employees. Countrywide plc said this would place an extra burden on tribunal
resources, due to a likely increase the number of claims brought before tribunals. It
also added that it:

would encourage claimants to seek resolution by way of litigation, as opposed to
exhausting internal procedures, which would in turn be damaging to an on-going
employment relationship between employee and employer.

4.11 Peninsula elaborated on the risk of straining ongoing employment relationships as one
of a number of arguments for not allowing claimants to “stand and sue”.

The cost implications of pursuing a breach of contract claim where it is only minor,
discourages frivolous claims. This would not be the case where minor breaches can
be pursued for free. The remedy available from employment tribunals is clear,
limited as it is to loss. Damages are not available for claims of breach of contract.
Where there is any actual loss this can be pursued under existing legislation without
constituting a breach of contract claim.

Additionally, there is no track system, differentiating between small claims and those
of higher value at the employment tribunal. Giving the ability to pursue a claim for
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damages for breach of contract, where they cannot be awarded for other claims, for
free with no requirement to identify in advance the amount claimed would bypass
the established and effective system in place within the country courts for dealing
with contractual disputes.

Opening up the ability to bring claims of this kind is likely to damage the working
relationship based on comments and actions in an adversarial setting. The purpose
of the grievance procedure is to allow for any disputes that will not break the
contract to be resolved within the work place.

The ability to be able to pursue a breach of contract claim in the employment tribunal
where the employment contract remains in force is likely to have a severely
detrimental effect on effective employment relations, running contrary to the entire
principle behind the establishment of the employment tribunals. Claimants would be
able to lodge a claim in any instance where they incorrectly believed that a
contractual disciplinary or grievance procedure was not being followed or that their
rights were being infringed. That would effectively halt that entire process until that
claim was resolved and would prevent effective management of the working
relationship.

An unintended consequence of such an extension is the potential for undermining
claims for discrimination and constructive dismissal. Where the claimant has the
ability to bring a claim for a breach of contract during the subsistence of the contract
but does not do so it would raise significant questions as to how the events could be
considered a series of breaches leading to a final straw at a later date.

Discussion

412

4.13

4.14

The philosophy of the 1994 Order was plainly to avoid the need for proceedings in two
forums where an employee makes a claim of unfair dismissal and also seeks some
contractual remedy arising out of the termination; it was not intended to make the
employment tribunal an alternative forum to the county court or High Court in respect
of employees’ contractual claims generally. The issue is whether that remains the right

policy.

It can be viewed as an anomaly that employment tribunals nowadays have a wide-
ranging jurisdiction over matters connected with employment, including in some
instances an unlimited power to award compensation as well as jurisdiction over
deductions from wages arising during employment and contractual claims arising
during employment (provided that the claim is outstanding upon its termination), yet
lack jurisdiction over other contractual claims. The points made by Cloisters support
that view. To the extent that the temporal restriction was based on the view that the
courts are better equipped than employment tribunals to adjudicate employees’
contractual claims, we consider that that view no longer holds good.

On the other hand, to give employment tribunals the additional jurisdiction
contemplated in this consultation question would be likely in practice to shift claims
from the county court and High Court, where successful parties normally benefit from
an order for costs,!® to the costs-free jurisdiction of the tribunals. The concern

100 Sometimes referred to as a “costs-shifting” order.
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4.15

4.16

4.17

identified by Countrywide plc and Peninsula is that claimants will be encouraged to
bring unmeritorious claims, causing expense to the parties and the tribunal service,
and that employer-employee relations will be damaged when they do so.

These concerns are valid but need to be set in context. The additional employment
tribunal jurisdiction that is in issue relates to contractual claims that do not concern
deductions from wages (since these can already be pursued in an employment
tribunal) and are not excluded by the other substantive restrictions in the 1994 Order
(since we go on to recommend that all but one of these be retained). Secondly, an
employment tribunal can award costs against a party who behaves unreasonably?°?
(though in practice the circumstances have to be extreme) and there is power to
prescribe a fee for bringing a tribunal claim (though none is prescribed currently);
these amount to some deterrent against bringing frivolous claims. Thirdly, county court
claims brought in the small claims track are also free of liability for a successful
opponent’s costs save in cases of unreasonable behaviour.1%? The extent to which the
reform could serve as additional encouragement to bring unmeritorious claims is
therefore limited.

We are not persuaded that allowing employees to bring contractual claims in the
employment tribunal during their employment would tend to damage relationships
between employers and employees. If an employee is considering bringing legal
proceedings against their employer, it is likely that the relationship between them is
under strain already. Indeed, it is arguable that facilitating such a claim may even go
towards repairing the relationship when the tribunal either gives a remedy or explains
why the complaint is misconceived.

We are not motivated by the consideration that removing the temporal restriction
might increase the number of claims litigated. Our concern is with the appropriateness
of a particular procedure in its wider legal context. Viewing the matter from that
perspective, we conclude on balance that the exclusion of contractual claims brought
during employment fits ill with the wider policy evident in the legislation of providing
employment tribunals as a forum for resolving disputes arising out of employment
relationships. We therefore recommend that the jurisdiction of the employment
tribunals be extended to cover claims by employees for damages for breach of (or for
sums due under) a contract of or connected with employment where the claim arises
during the subsistence of the employee’s employment.

101 Rule 76(1)(a) of the Employment Tribunal Rules of Procedure 2013 gives the tribunal the power to award
costs where “a party (or that party’s representative) has acted vexatiously, abusively, disruptively or
otherwise unreasonably in either the bringing of the proceedings (or part [of the proceedings]) or the way
that the proceedings (or part) have been conducted”.

102 Under rule 27.14(2)(g) of the Civil Procedure Rules, “the court may not order a party to pay a sum to another
party in respect of that other party’s costs, fees and expenses, including those relating to an appeal, except

. such further costs as the court may assess by the summary procedure and order to be paid by a party

who has behaved unreasonably”.
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Recommendation 4.

4.18 We recommend that employment tribunals should have jurisdiction to determine
claims by an employee and counterclaims by an employer for damages for breach
of, or a sum due under, a contract of or connected with employment notwithstanding
that the employee’s employment has not terminated.

Consultation Question 11: Should employment tribunals have jurisdiction to hear a
claim for damages for breach of contract where the alleged liability arises after
employment has been terminated?

4.19 Under the Extension of Jurisdiction Order, an employment tribunal has jurisdiction if a
claim for breach of contract arises or is outstanding on termination of employment (not
afterwards). Accordingly, employment tribunals do not have jurisdiction to hear
employees’ claims for, for example, payment of sales commission that becomes due
for payment after employment has ended. Employees are also unable to claim in an
employment tribunal for breaches of settlement agreements if the settlement
agreements are entered into after the employment has ended.

4.20 Of the 57 consultees who responded to this question, only five thought that
employment tribunals should not have jurisdiction to hear a claim for damages for
breach of contract where the alleged liability arises after employment has terminated.

Arguments in favour of extending jurisdiction

4,21 Consultees stated that the current situation is anomalous, and can result in claimants
having to bring a claim in two different jurisdictions. The Council of Employment
Judges (with whom Employment Tribunals (Scotland) agree) noted that:

The employment tribunal has this jurisdiction to consider claims arising or
outstanding upon termination and there is no logical reason for this not to extend to
claims arising after termination. The employment tribunal has jurisdiction to deal with
post-termination discrimination and detriment claims connected with past
employment. There is no logical reason why they should not deal with post-
termination breach of contract claims either.

4.22 The Liverpool Law Society argued that the employment tribunal was “the forum with
the required expertise to deal with matter[s] involving the employment relationship”. A
number of consultees observed that a claimant should only be able to bring such a
claim in the employment tribunal if there is a sufficient connection with employment.
That would be the case, since the 1994 Order applies to claims for breach of “a
contract of employment or any other contract connected with employment”.1%3

Arguments against extending jurisdiction

4.23 Three consultees gave reasons why employment tribunals should not have jurisdiction
extended in this way. The main points raised were that employment tribunals’

103 Employment Tribunals Act 1996, s 3(2)(a).
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resources are already overstretched and such contractual claims are less likely to be
linked to the employment relationship as they relate to alleged breaches which take
place after employment has ended. Peninsula therefore found it more appropriate for
such claims to be heard by the county court. Peninsula also argued that enabling
claimants to choose between the county court and tribunal as forums for such
contractual claims would create unnecessary confusion and pointed out that that
making breach of contract claims would open claimants up to the risk of counterclaims
by employers.

Discussion

4.24

4.25

4.26

A large majority of consultees favoured extending jurisdiction so that tribunals can
hear contractual claims where the liability arises after employment has ended, seeing
the existing restriction as anomalous. Consultees who disagreed made valid points
about tribunal resources, the potential for confusion arising from two forums having
jurisdiction and the need for a link with employment. As to these points, we are not
aware of particular confusion arising from the fact that claims within the present scope
of the 1994 Order can be litigated either in an employment tribunal or in the courts; we
see more scope for claimants to be caught unawares by this particular limitation on
that jurisdiction.

The requirement for a link between the claim and the past employment will in our view
be satisfied since the 1994 Order only applies to claims under a contract of
employment or a contract connected with employment. The additional strain upon
employment tribunals caused by the addition of the present narrow category of claims
will in our view be slight. In short, none of these considerations amount to a
convincing reason why an employee should be unable to make a claim in an
employment tribunal for the sole reason that the liability in question only accrued after
termination.

Nor can we discern any reason of policy for excluding this narrow category of claims
from the employment tribunals’ jurisdiction. They are in all other respects suitable for
adjudication by the tribunal. Indeed, we suspect that the exclusion of these cases is
simply an incidental effect of wording whose main purpose was to preclude tribunal
claims being made during employment.

4.27

Recommendation 5.

We recommend that employment tribunals should have jurisdiction to determine
claims by an employee and counterclaims by an employer for damages for breach
of, or a sum due under, a contract of or connected with employment notwithstanding
that the alleged liability arises after employment has terminated.
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Consultation Question 12: We provisionally propose that the current £25,000 limit on
employment tribunals’ contractual jurisdiction should be increased. Do consultees
agree?

Consultation Question 13: What (if any) should the financial limit on employment
tribunals’ contractual jurisdiction be, and why?

4.28 Employment tribunals cannot award more than £25,000 under the Extension of

4.29

Jurisdiction Order. Our consultation paper noted our understanding that the £25,000
limit generates complexity and confusion in practice, pushing some cases into the civil
courts and splitting some disputes between the court and the employment tribunal
when they might sensibly have been fully litigated in employment tribunals. This can
happen where, for instance, an employee has claims of both unfair dismissal (which
must be litigated in the tribunal) and wrongful dismissal (a contractual claim which
may be litigated in the civil court or tribunal, but subject to the £25,000 cap in the
tribunal).104

In this context, we reported concerns about matters including the occurrence of
satellite litigation between parties as to which claim should be issued and heard first,
and the wasting of time and money for both the parties and HM Courts and Tribunals
Service. We asked whether the limit should be removed altogether, or increased,
given that:

(1) even by reference to inflation since the Extension of Jurisdiction Order was
made in 1994, the limit would now be at least £50,000;1% and

(2) indiscrimination, equal pay and certain types of automatically unfair dismissal
claims, the financial jurisdiction of employment tribunals is unlimited, and
occasionally tribunals hear claims valued in millions of pounds.

Support for increasing the financial limit

4.30 A total of 63 consultees responded to our question on whether the current £25,000

limit should be increased. Only five consultees thought the current limit was adequate.
One, Countrywide plc, maintained that in their industry most employees’ claims do not
exceed the current limit. Peninsula argued that increasing the limit would have a
disproportionately negative impact on respondents, who would have to incur
significant costs to defend claims against them. One consultee suggested that
increasing the limit would have an adverse impact on small to medium enterprises.

4.31 An overwhelming majority, 58 consultees, supported increasing the limit. The

Employment Lawyers Association (“ELA”) summed up the arguments for an increase
as follows:

(1) Employment judges have considerable expertise and there is no reason to
believe an increase to £50,000 would cause any particular problem.

104 See Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 4.17
to 4.30.

105 Using the Bank of England’s inflation calculator, the figure adjusted for inflation to 2019 is £50,101.14.
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(2) Itis not clear why the figure of £25,000 was chosen in the first place. An
assessment of the jurisdictional limit was envisaged when it was introduced, but
none has been carried out.

(3) Failure to increase in line with inflation has in practice limited breach of contract
claims to those on low earnings with short periods of notice.

(4) The limit gives rise to certain anomalies. First, sometimes it is argued that
claimants are estopped from bringing claims in civil courts, after having
withdrawn those proceedings from an employment tribunal. Secondly, the limit
increases the risk of a multiplicity of proceedings in tribunals and courts.

Views on what the financial limit should be

4.32

4.33

Consultees expressed a range of preferences for what the financial limit should be:

(1) raising the limit to £100,000 (to align with the High Court threshold for breach of
contract claims);1%

(2) raising the limit, broadly in line with inflation since 1994, to £50,000;

(3) raising the limit to the level of the maximum compensatory award which
tribunals may make in ordinary unfair dismissal cases (then £83,682, currently
£86,444); or

(4) having no limit at all, bearing in mind that there is no statutory financial limit on
some of the employment tribunals’ jurisdictions.

Of the 53 consultees who responded to our question about what the new limit should
be, 42 thought that the limit should be increased to £100,000 or above.®” Some, such
as the Law Society of England and Wales, reasoned that as other claims heard by the
employment tribunals are not subject to a financial limit, the employment tribunal
already possessed the requisite expertise to hear high value claims, and that therefore
there should be no financial limit at all on employment tribunals’ contractual
jurisdiction. Others argued that the limit should be increased to £100,000 to align with
the High Court minimum value for breach of contract claims. Increasing the limit to
£83,628 in line with the then maximum compensatory award was less popular; only
two consultees expressed support for this option. Two consultees proposed a limit of
£50,000. One anonymous consultee thought that the limit in each case should be
assessed with regard to the size and turnover of the employer. The remainder of
consultees who responded were undecided or unclear as to the appropriate limit.

106 The High Court and County Court Jurisdiction Order 1991 determines whether claims are to be issued in the
county court or High Court. The Order, as amended by the Civil Procedure (Amendment) Rules 2014,
provides that claims of no more that £100,000 (excluding personal injury claims) must be issued in the
county court.

107 This bloc of consultees effectively brings together those who preferred a £100,000 limit or above, and those
who thought there should be no limit.
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Adjusting the limit to account for inflation

4.34 Of those who thought that a financial limit should continue to be set, ten consultees
suggested that that limit should be increased to keep pace with inflation. Pinsent
Masons believed that “the current limit is outdated and should be increased in line with
inflation to provide an appropriate forum for remedy of such claims (for claimants and
employers)”. The National Association of Schoolmasters Union of Women Teachers
(“NASUWT?”) believed that “the Retail Prices Index should be used as the basis for
any up-rating to tribunal awards across the board, as opposed to the Consumer Prices
Index”. The President of Employment Tribunals (England and Wales) and the
Regional Employment Judges (joint response) (with whom the President of the
Industrial Tribunal and Fair Employment Tribunal (Northern Ireland) agrees) thought
that the limit should be subject to regular review and increase.

The ramifications of increasing the cap in a no-costs forum

4.35 The power of a court to award costs against a claimant is seen as a deterrent against
exaggerated or frivolous claims. The tribunal is a no-costs forum with greatly reduced
powers to use costs awards as a deterrent. When considering the need for a financial
limit, many consultees pointed to the no-costs nature of the employment tribunal. ELA
thought that the limit should be increased to £100,000 (and no less than £50,000) and
then increased annually by the retail price index. Its response acknowledged the
argument for the limit being abolished altogether; employment judges are familiar with
the principles of awarding damages, they exceptionally make very substantial awards
in discrimination cases, and parties should determine their choice of forum, rather
than being limited by rules of jurisdiction. ELA nonetheless suggested that there
should be a financial limit for the following reasons.

(1)  The rules in the employment tribunal are less formal than the Civil Procedure
Rules, making no provision for payments into court, Part 36 Offers or resulting
cost provisions. Certain claims, such as breach of contract claims of senior
company officers, can amount to very large figures, and should be treated the
same as comparable disputes of a commercial nature rather than put in the
“cost free” environment of employment tribunals.

(2) Creating different tribunal rules for claims in excess of a specified figure (where
there is a perceived need to deter frivolous claims) would add a level of
complexity, and make the assessment of costs difficult in practice.

(3) Since fees are payable for bringing a claim in the civil courts, but not in
employment tribunals, an unlimited jurisdiction would lead to undesirable forum
shopping to avoid payment of fees.

Discussion

4.36 We are persuaded that there should continue to be a limit on the value of contract
claims which can be brought in the employment tribunal. This approach is consistent
with that taken across much of civil litigation, where cases are often assigned to
“tracks” designed to deal with cases of different monetary value or complexity. A limit
would reflect the fact that the employment tribunal is generally a low-cost cases
jurisdiction, with procedural rules designed accordingly. It is true that employment
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tribunals do occasionally hear high value cases, particularly relating to discrimination.
However, these claims are not typical.%®

4.37 The question then is at what level the new limit should be set. We think that the limit

should increase at least as much as by inflation, which would take it to £50,000, and
that it should not exceed £100,000, which would give employment tribunals greater
contractual jurisdiction in financial terms than the county court. The question is
whether to recommend one or other of these levels or a figure in between them. Using
the level of the maximum award for unfair dismissal attracted little support and lacks
any inherent logic. Nor have we detected (or been directed to) any other logically
relevant figure between £50,000 and £100,000. The choice therefore lies between
£50,000, whose logical basis is that it is the equivalent in real terms of the figure used
in 1994, and £100,000, whose logical basis is that it is equivalent to the financial
jurisdiction of the county court.

4.38 We see the greater logic in tying the figure to the financial jurisdiction of the county

court. This would be consistent with our view that employment tribunals are no less
satisfactory a forum for employment-related contractual disputes than the county court
(and indeed have advantages of greater familiarity with and expertise in this area of
law). A £50,000 limit would merely continue in real terms the original threshold of
£25,000, which was itself arbitrary.

4.39 The point has been made to us that the county court has costs-shifting powers that

employment tribunals lack. The choice between two forums, one of which is costs-
free, creates some advantage for employment-based contractual claimants; the
financial limit of the (substantially costs-free) small claims track in the county court is
much lower, at £10,000 for most claims.'®® The low median level of employment
tribunal awards suggests that contractual claims by employees exceeding £50,000 are
likely to be a rarity.*°

4.40 However, complete consistency cannot be achieved. Much larger sums can already

be claimed in the costs-free jurisdiction of the employment tribunal than in the costs-
free small claims track. A higher limit also increases the scope for employers to bring
counterclaims in employment tribunals.*'! The costs-free nature of the employment
tribunals’ jurisdiction recognises the imbalance of financial resources that typically
(though not invariably) differentiates employment relationships from the generality of
contractual relationships giving rise to litigation before the civil courts. There is also
significant employment law expertise in employment tribunals. A higher limit tends to
reduce the need to bring related claims in more than one forum. Balancing these
considerations, we are persuaded by the majority view that the limit on employment

108

109

110

111

The survey of Employment Tribunal Applications in 2013 concluded the median award for claims in an
employment tribunal was £3,000. See Department for Business Innovation and Skills, Findings from the
Survey of Employment Tribunal Applications 2013 (June 2014), p 68.

Rule 26.6 of the Civil Procedure Rules. Both employment tribunals and the small claims track are costs-free
save in cases of unreasonable behaviour. See para 4.15 above.

See para 4.36 above.

Unless different limits are applied, a suggestion that we reject below.
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tribunal’s contractual jurisdiction should be increased to £100,000, and recommend
accordingly.

4.41 Any limit should be insulated against inflation; it is regrettable that the financial scope
of operation of the 1994 Order was allowed to drop to one half of its original level. The
logic underlying our choice of a £100,000 limit militates in favour of maintaining the
limit at the level of the threshold for High Court claims.

Recommendation 6.

4.42 We recommend that the current £25,000 limit on employment tribunals’ contractual
jurisdiction in respect of claims by employees be increased to £100,000 and
thereafter maintained at parity with the financial limit upon bringing contractual
claims in the county court.

Consultation Question 14: If the financial limit on employment tribunals’ contractual
jurisdiction is increased, should the same limit apply to counterclaims by the
employer as to the original breach of contract claim brought by the employee?

4.43 Fifty-two consultees addressed this question, 41 of whom thought that the same limit
should apply to counterclaims by the employer as to the claim brought by the
employee. Eight out of the nine who disagreed thought that a lower limit should apply
to counterclaims brought by the employer for reasons which related to the imbalance
in the power relationship between employers and employees. Two consultees
responded “other” because they thought that, although it would be fair to have equal
limits, an equivalent limit for the employer could be used as a “bullying tactic” to deter
employees from bringing a claim.

Arguments in favour of applying the same limit

4.44 Those who favoured the same limit for claims and counterclaims tended to focus on
the fairness of this approach. Susan Shirley, responding in a personal capacity, said
that as employers bear the majority of costs in an employment tribunal, “this would
help level the playing field”. ELA’s response addressed the arguments for and against
parity. Overall, they were in favour of parity between the contract claim and
counterclaim limit, concluding that:

[although] ‘spurious’ counterclaims could be raised if the tribunal’s jurisdiction is
extended to cover claims arising during employment ... on balance we think that the
tribunal’s existing powers to award costs where such claims are ‘misconceived’ or
‘unreasonable’ is probably sufficient to deal with this issue.

Arguments for different limits for claims by employees and counterclaims by employers

4.45 Of those who thought that the same limit should not apply to counterclaims by the
employer, only Slater and Gordon offered an alternative method for calculating the
financial limit for counterclaims. They suggested that, because claimants have more
financial constraints than employers, “the limit should be assessed on the paying
party’s ability to meet the reasonable costs of any counterclaims against them”. Other
consultees reasoned that parity between the financial limits for claims and
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counterclaims would fail to address the power imbalance between the employee and
employer.

Discussion

4.46

4.47

Logic and fairness suggest that the same limit should apply to both parties to a
dispute unless some objective difference in their situation justifies different limits. The
suggested difference is the typical imbalance of power (particularly in financial terms)
between employers and employers. We are not persuaded that this justifies different
limits. Imbalance of financial power is not an acceptable objection to the advancing of
meritorious counterclaims and we are not persuaded that the increased financial limit
will commonly be exploited by employers to advance unmeritorious counterclaims. To
the extent that this risk exists, leaving the financial limit for counterclaims at the
present £25,000 would not prevent unscrupulous employers from harassing
employees with unmeritorious counterclaims. Such employers could in any event
harass employees with unmeritorious county court claims for more than £25,000.

We therefore agree with the majority of consultees in recommending that the same
increased limit should continue to apply both to claims and counterclaims. We
envisage that this recommendation and recommendation 6 be implemented by
amendment of the figure in article 10 of the 1994 Order.

4.48

Recommendation 7.

We recommend that the same financial limit on employment tribunals’ contractual
jurisdiction should apply to claims by employees and counterclaims by employers.

Consultation Question 15 (First part): Do consultees agree that the time limit for an
employee’s claim for breach of contract under the Extension of Jurisdiction Order
should remain aligned with the time limit for unfair dismissal claims?

4.49

The time limit for bringing a claim in the civil courts is six years from the alleged
breach of contract. In the employment tribunal it is three months from the termination
of employment — clearly chosen to align with the time limit for an unfair dismissal
claim. We proposed that, if the time limit for unfair dismissal claims is altered, the time
limit for contractual claims should be altered likewise.'!? Of the 58 respondents to this
proposal, 46 agreed with it. Nine consultees disagreed, while three did not express a
firm view either way.

Arguments in favour of keeping the time limits aligned

4.50

Of the 46 consultees who agreed, 14 reiterated their view that the unfair dismissal
time limit should be extended to six months. Consultees typically reasoned that, as
claims of breach of contract and unfair dismissal are frequently brought together,
having an aligned time limit for both types of claims promotes simplicity.

112 In the second part of the question (discussed below) we asked what time limit is required if the jurisdiction is
extended to cover claims brought during employment.
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Arguments against keeping the tribunal time limits aligned

4.51

4.52

Some consultees favoured aligning the time limit for breach of contract claims in the
employment tribunal with the six-year limit in the civil courts. For example, the
Chartered Institute of Legal Executives told us that they:

would welcome greater streamlining between the procedures of the county courts
and those of the Tribunal to simplify the system where parallel claims are being
sought. Extending the current time restrictions for bringing contractual claims to the
employment tribunal, so that it is better aligned with the six-year limit for county
courts, seems both sensible and pragmatic.

Birmingham Law Society took a different stance, arguing that the time limit for breach
of contract in the employment tribunals should be three months from the date of
breach “to ensure certainty and expediency for resolving the dispute”.

Discussion

4.53

4.54

4.55

The issue here is whether the time limit for post-termination contractual claims in
employment tribunals should be aligned with the time limit for unfair dismissal claims
or with that for contractual claims in the civil courts. While we see the logic of aligning
the time limit for breach of contract claims whether brought in the tribunal or in the civil
courts, we see more logic in aligning the tribunal time limit with the unfair dismissal
time limit, as the 1994 Order was designed to do. It would be odd if an ex-employee
were obliged to bring a claim of unfair dismissal within six months of the dismissal but
could add a claim for breach of the (by then terminated) contract at any time within six
years from the breach.

The difference in treatment of contract claims brought in the tribunal and in the courts
in is our view justified by the fact that the county court and the tribunal are different
forums for dispute resolution. While the employment tribunal no longer offers as
speedy resolution of disputes as it was designed to provide, short time limits for
invoking its jurisdiction are one of its characteristics. We think it appropriate that
contractual claims in the tribunal remain subject to a short time limit.

We therefore recommend that, as far as post-termination contractual claims are
concerned, the time limit under the Extension of Jurisdiction Order should remain
aligned with the time limit for unfair dismissal claims. In line with recommendation 1,
we envisage that the time limit in both cases should be six months from the
termination of employment. We discuss below how this time limit should relate to the
time limit for claims brought during employment. Before moving to that issue, we need
for completeness to consider the appropriate time limit for the narrow category of
cases of claims brought after employment in respect of liabilities (such as sales
commission, discussed in paragraph 4.19 above) that only fall due after employment
has terminated. In our view, consistency requires that in such cases the six-month
time should run from the date on which the liability falls due.

(Second part): Should a different time limit apply to claims that are litigated during the
subsistence of an employee’s employment?

4.56

In recommendation 4 we have recommended that employment tribunals should have
jurisdiction over contractual claims notwithstanding that the employee’s employment
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4.57

4.58

4.59

4.60

4.61

has not terminated. The question then arises of what time limit should apply in such
cases. Given that the existing limit starts running from the termination of employment,
it follows that a time limit for proceedings brought during employment must have a
different starting point; if not, there would be no effective time limit on bringing claims
during employment at all. Of the 33 consultees who engaged with this issue, only
seven explicitly addressed the issue of the starting point; all of them took the view that
time should start running from the breach of contract.'*?

Twenty-seven consultees believed the time limit should be the same for claims
litigated during the subsistence of employment. The length of the time limit was more
contentious. More than half — 17 — of the consultees who responded maintained that
the time limit should be six months. This followed their suggestion in response to
Consultation Question 2 that the time limit for claims should be six months.

Cloisters, who did not specify a time limit, suggested that:

A different time limit should not be used during the subsistence of an employee’s
employment. It makes sense to align it with the situation of unlawful deduction of
wages claims that equally have a short time limit.

Of the 39 consultees who, in response to Consultation Question 2, suggested a
general time limit of a minimum of six months, 16 believed no variation from this was
necessary in cases where employment subsisted (and a further 18 did not answer this
part of Consultation Question 15). Four consultees, who in their responses to
Consultation Question 2 preferred the three-month time limit to remain, believed that
the time limit for claims brought during employment should be three months from the
date of breach.

Five consultees thought that there should be a different time limit for contractual
claims brought during employment, of whom three believed that limit should be three
months. For example, Employment Judge Colm O'Rourke favoured the extension of
the current time limit to six months, but suggested that for claims that arise during the
subsistence of an employee’s employment a three-month limit may be appropriate “in
order that such disputes are quickly brought and resolved”.

Two consultees thought that the time limit should be longer, to reflect the practical
issues that arise when trying to bring a claim while breaches are recurring. ELA noted:

One problem that may occur is that where breaches are continuing, there could be a
need to reissue proceedings every three months. This is something that currently
happens in many claims involving holiday pay or deductions from wages. This is an
unnecessary administrative burden, for the parties and the Tribunal Service. It
seems to us, on balance, that a compromise is called for and that a longer period
would be appropriate for such contract claims. To balance the ethos of tribunals and
avoid additional work we suggest a 12-month limitation period to bring claims or
within three months of termination of employment, whichever is earlier.

113 Including ELA, which suggested the earlier of 12 months from the date of breach, or three months from
termination of employment.
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4.62

Stephen Cribbin suggested that the time limit for claims brought after the termination
of employment should remain aligned with the time limit for unfair dismissal claims,
but that the time limit for claims brought during employment should be six years from
the date of the alleged breach.

Discussion

4.63

4.64

4.65

We share the implicit consensus that contractual claims brought during employment
should be subject to a time limit running from the date of the breach or, where an
alleged breach of contract has extended over a period, from the ending of the alleged
breach. A time period of six months has strong attractions of simplicity. We have
rejected the view that contract claims in the tribunal should have a six-year time limit,
for the reasons we gave in paragraphs 4.53 and 4.54 above. We see force in
Employment Judge O’Rourke’s point that disputes litigated while the employee
remains in employment should be got over as quickly as possible, but this needs to be
balanced against the point made by ELA: a shorter time limit can increase the need to
bring repeat claims where an alleged breach continues despite the commencement of
litigation. In addition, to prescribe a six-month time limit for claims brought after
termination of employment but a three-month period for claims brought during
employment has some potential to sow confusion. We accordingly recommend that
the time limit for bringing contractual claims during employment should be six months
from the date of breach or from the end of the period of breach.

We are aware that the effect of this, coupled with the time limit that we have
recommended for claims brought after the ending of employment, will in some cases
be that claims which become time-barred in the tribunal once the employee’s
employment has continued for more than six months following the breach will cease to
be time-barred if they are still outstanding upon the termination of the employment.
We considered whether to recommend a uniform time limit of six months from breach
for contractual claims brought in an employment tribunal whether during or after
employment. We decided not to do so because (1) the reform would bar a number of
claims that would be in time under the present law and (2) if a dismissed employee is
bringing a statutory claim in an employment tribunal (typically for unfair dismissal) as a
consequence of the termination of their employment, it remains convenient for them to
be able also to bring a contractual claim that is still otherwise open to them even if it
would have been too late to bring that claim in the tribunal if their employment had
continued.

We are also aware that, while termination of employment is a clearly identifiable event
of which a claimant will be aware, the same cannot always be said of a breach of
contract that arises during the subsistence of employment. We think that, rather than
introducing a time limit based on the date of knowledge of the alleged breach, the
simpler solution is provided by the application of the just and equitable test to
extensions of time to cover cases of concealed breach. The Extension of Jurisdiction
Order applies the “not reasonably practicable” test to contractual claims at present,'*
which means that our recommendation to replace this test with the just and equitable
test set out in chapter 2 will apply to our proposed extension of contractual jurisdiction.

114 See art 7 of the 1994 Order.
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Recommendation 8.

4.66 We recommend that:

(1)

(2)

(3)

the time limit for claims for breach of contract brought in an employment
tribunal during the subsistence of an employee’s employment should be six
months from the date of the alleged breach of contract;

the time limit for claims for breach of contract brought in an employment
tribunal after the termination of an employee’s employment should be six
months from the termination, but

where the alleged liability arose after the termination of the employment, the
time limit should be six months from the date upon which the alleged liability
arose.

SUBSTANTIVE RESTRICTIONS ON EMPLOYMENT TRIBUNALS’ CONTRACTUAL
JURISDICTION UNDER THE EXTENSION OF JURISDICTION ORDER

4.67 Regardless of the financial value of the claim and when proceedings are brought,
employment tribunals may not determine the following types of contractual dispute:

(1)
(2)

3)

(4)
(5)

(6)

claims for damages, or sums due, in respect of personal injuries;

claims for breach of a contractual term requiring the employer to provide living
accommodation for the employee;

claims for breach of a contractual term imposing an obligation on the employer
or the employee in connection with the provision of living accommodation;

claims for breach of a contractual term relating to intellectual property;

claims for breach of a contractual term imposing an obligation of confidence;
and

claims for breach of a contractual term which is a covenant in restraint of trade.

4.68 In our consultation paper we provisionally proposed that these types of contractual
dispute should continue to be excluded from the jurisdiction of employment tribunals.
We consider each in turn.

Consultation Question 16: We provisionally propose that employment tribunals’
contractual jurisdiction should not be extended to include claims for damages, or
sums due, relating to personal injuries. Do consultees agree?

4.69 There were 55 responses to this proposal, 47 of which, including those of the
President of Employment Tribunals (England and Wales) and the Regional
Employment Judges and of the Council of Employment Judges, were in agreement.
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Seven consultees disagreed with the proposal.’®* NASUWT gave balanced arguments
for and against, ultimately concluding that the proposal warrants further consideration.

Arguments against extending jurisdiction

4.70 Consultees who opposed extending jurisdiction in these areas endorsed the reasons

4.71

4.72

4.73

for maintaining the current division provided at paragraph 4.43 of the consultation
paper.

(1) Itis unlikely that claimants would choose to bring personal injury claims in an
employment tribunal. Employees who seek personal injury damages from their
employer commonly plead their case using tort law (claims for negligence or
breach of statutory duty) as well as contract law. The employment tribunal does
not have jurisdiction to hear common law tort claims.

(2)  Civil courts have considerable expertise in personal injury claims, whereas the
employment tribunals do not.

(3) In contrast to the position in employment tribunals, the winning party generally
recovers costs from the other party in the civil courts.

An additional reason mentioned by consultees, including Fiona Doyle and Hannah
Dahill, was that introducing concurrent jurisdiction would place further pressure on
employment tribunals’ limited resources. Colin Perkins thought that such an extension
would increase the tendency which he has observed over the years for employment
tribunals to “become far too legalistic and excessively complex”.

The Institute of Employment Rights noted that:

The ordinary courts have well developed protocols and procedures for dealing with
personal injury claims, which typically involved a narrow area of factual dispute but
much argument about compensation (including expert evidence, both medical and
otherwise).

The Disability Law Service agreed that important features of personal injury litigation
(such as Part 36 offers!'® and interim payments!'’) would be difficult to translate to the
employment tribunals. It also had less concern about access to justice for personal
injury complaints, owing to the prevalence of conditional fee agreements.'8 ELA
opposed extending jurisdiction with one qualification. They argued that the
interpretation that the tribunals have applied to this exclusion is overly wide and that

115 These included Employment Judges Philip Rostant and Tudor Mansel Garnon, Jason Frater (JF Legal
Services Ltd), Billy Tonner, Linda Hilsdon and Rona Membury.

116 These are offers to settle a case on particular terms; in the county court and the High Court they are made
pursuant to Part 36 of the Civil Procedure Rules.

117 The High Court and the county court can order the payment of an interim sum on account of damages in a
personal injuries case.

118 Agreements by lawyers to represent a party in litigation on the terms that their fees will only payable if the
party succeeds.
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claims which do not concern negligence or fault by the employer should not be
excluded:

We refer to the case of Flatman v London Borough of Southwark!!® which concerned
an employer’s refusal to pay an allowance from a scheme that related to injuries
sustained during the course of work. The Court of Appeal held that this was a claim
for damages in respect of personal injuries, and was excluded from a tribunal’s
jurisdiction. Commentators have observed that this exclusion is also likely to apply in
respect of benefits under long-term disability and permanent health insurance
schemes. A recent example occurred in Awan v ICTS UK Limited'?° concerning a
long-term disability benefit plan. The rationale for such a wide-ranging interpretation
seems dubious to us. It was stated in the judgment of the Court of Appeal in Flatman
that “such claims typically involve the calling of doctors and psychiatrists as
witnesses and raise matters which might be thought to be unsuitable for resolution
by an employment tribunal”. However tribunals now regularly deal with such
evidence in discrimination claims.

4.74 Professor Owen Warnock (University of East Anglia) also added that he thought that
the ability of employment tribunals to award compensation in discrimination cases for
personal injury caused by discrimination should be removed, as the expertise in
assessing the evidence and calculating damages for personal injury lies with the civil
courts.t?

Arguments in favour of extending jurisdiction

4.75 Some consultees thought that the employment tribunal both had the expertise to hear
personal injury claims and would be a suitable forum for doing so. Two employment
judges, Philip Rostant and Tudor Mansel Garnon, considered the current demarcation
of jurisdiction illogical given that the employment tribunal already addresses personal
injury issues in the context of discrimination claims. Judge Garnon noted the practical
impact that this can have:

If an act of discrimination causes personal injury, employment tribunals have
unlimited jurisdiction to compensate a victim. If no discrimination is involved but a
breach of an implied term to look after health and safety or a tortious duty of care,
employment tribunals have no jurisdiction (for example in a Hatton-v-Sutherland
type case). If there may, or may not, be a discrimination element, we have to stay
the employment tribunal case until any court case ends. | see no justification for this
and have known it work to the detriment of all concerned on more than one
occasion.

4.76 For the Council of Employment Judges, who supported our proposal, the arguments in
favour of extending jurisdiction to personal injuries included the relative familiarity of
tort law principles to employment judges, who encounter them in the context of

118 [2003] EWCA Civ 1610, [2003] 11 WLUK 292.
120 UKEAT/0087/18/RN.

121 This view formed part of Professor Warnock’s response to Consultation Question 31.
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discrimination claims and section 109 of the Equality Act 2010.1?? But they feared that
extending jurisdiction to personal injury claims in the employment context might dilute
the specialism of employment tribunals.

Discussion

4.77 We do not recommend extending the employment tribunals’ jurisdiction to personal

injury claims. While we recognise that employment tribunals do have expertise in
assessing such claims in the discrimination context, a line nevertheless has to be
drawn. To extend the contractual jurisdiction without conferring jurisdiction over, for
example, claims for negligence would create a different, and possibly more
anomalous, borderline. Conferring jurisdiction over common law torts would require
primary legislation and would raise issues as to which torts should be included. In
addition, we agree that the county court is better equipped to handle this type of
litigation.

4.78 We have considered whether to recommend conferring contractual jurisdiction in

respect of no-fault compensation schemes for workplace injuries but consider on
balance that jurisdiction over these is best left with jurisdiction over other personal
injury claims.

Consultation Question 17: We provisionally propose that the prohibition against
employment tribunals hearing claims for contractual breaches relating to living
accommodation should be retained. Do consultees agree?

4.79

A total of 49 consultees addressed themselves to this proposal; 35, including the
Employment Appeal Tribunal (“EAT”) judges, agreed with it. Twelve consultees
disagreed, including the President of Employment Tribunals (England and Wales), the
Regional Employment Judges and the Council of Employment Judges; two consultees
did not express a firm view.

Arguments in favour of extending jurisdiction to hear living accommodation claims

4.80

4.81

It was argued that the employment tribunal has expertise in issues connected to
accommodation, and that allowing claims for contractual breaches relating to living
accommodation to be heard in the employment tribunal would avoid a claimant having
to bring such a claim in two different forums. The Council of Employment Judges
observed:

The incidence of claims involving living accommodation connected with employment
occurs, generally, in agricultural employment, for peripatetic employees and in
pub/club employment. The experience is that the former type of case is brought
infrequently, but the latter two are brought quite often.

They cited the case of Qantas Cabin Crew (UK) Limited v Alsopp and Others!?® as an
example of when the current delineation of jurisdiction can cause problems. In that
case:

122 5109 of the Equality Act 2010 provides for the vicarious liability of employers for the discriminatory acts of
their employees.

123 (10 September 2013) UKEAT/0318/13/SM (unreported).
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4.82

4.83

4.84

4.85

the cabin crew were not permitted to pursue claims for a living away from home
allowance in the employment tribunal but were able to pursue a claim for a food
allowance when away from home. This led to the absurdity of having to claim in the
civil courts for the loss of the living away allowance but being permitted to claim in
the employment tribunal for the non-payment of the food allowance.

They also illustrated the relevance of accommodation issues in a wide range of
employment claims:

The employment tribunal is well-versed in issues that can arise around
accommodation. Claims of unfair dismissal and discrimination can engage the
tribunal in contractual questions relating to accommodation in deciding appropriate
levels of loss in dealing with remedy. Claims of constructive dismissal can involve
construction of contracts which have accommodation clauses in deciding whether
there has been a fundamental breach of contract. Most accommodation issues in
employment situations involve contractual licences rather than tenancies and it is
remedy issues which are to the fore in litigation in such cases. The tribunal has to
deal with accommodation issues in its jurisdiction under Minimum Wage provisions
as to the permitted deductions in such cases.

The Council of Employment Judges went on to explain the advantages of bringing
such claims before the employment tribunal:

[First] there is the facility of ADR; secondly, the fees and costs position promotes
access to justice; and thirdly, it could avoid unnecessary duplication of litigation.

The President of Employment Tribunals (England and Wales) and the Regional
Employment Judges also emphasised the benefits of considering living
accommodation as part of the overall terms of employment:

Provision of living accommodation may be an important part of an employee’s terms
of employment, for example for a live-in club steward. Employment tribunals already
assess the value of such accommodation where awarding compensation for unfair
dismissal. There is no logical reason for excluding such benefits from the
employment tribunals’ breach of contract jurisdiction.

The Bar Council proposed further investigation to establish the most appropriate line
to draw between the jurisdictions:

The county court is the appropriate forum to resolve issues such as unlawful
evictions, possession, or housing matters that require injunctive relief for example.

However, it is artificial to require an employee or employer to initiate separate civil
proceedings where there is a clear monetary issue that is connected to the
employment and is capable of being resolved. There is nothing inherently
complicated in dealing with such issues and they would be within the competence of
an Employment Judge. For example, an employer should be entitled to offset the
damages arising from a breach of contract claim arising out of employment if they
are owed sums in respect of rent for example.
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We would suggest that further evidence is obtained on this point and that
consideration is given to a limited reform providing the Tribunal with jurisdiction in
respect of straightforward monetary points arising out of a contract relating to
accommodation.

Arguments against extending jurisdiction to hear living accommodation claims

4.86 Other consultees told us that employment tribunals, unlike the civil courts, do not have
expertise in this specific area. The Institute of Employment Rights touched upon some
of the practical challenges of extending jurisdiction:

Claims for possession and the like give rise to specialist issues relating to housing
law which employment tribunals are not equipped to deal with. If such a change
were to be introduced, it would require a wider consultation, including those who are
expert in housing law — which employment judges, mostly, are not.

Discussion

4.87 ltis clear that the current system is frustrating for claimants in cases such as Qantas,
in which claimants were obliged to bring similar claims in different forums. There was,
however, a difference of view between the President, the Regional Judges and the
Council of Employment Judges on the one hand and the EAT judges on the other as
to whether the employment tribunals’ jurisdiction should be extended to disputes
relating to living accommodation and between consultees as to the amount of
expertise that the employment tribunal would need in order to hear these types of
claims.

4.88 We do not envisage that the claims that could be brought if the exclusion were lifted
would include claims for possession. Jurisdiction under the 1994 Order is generally
limited to claims for damages or sums due. Removal of the exclusion would enable
employees to initiate financial claims relating, for example, to the standard of the living
accommodation provided; where an employee had made any contractual claim
pursuant to the 1994 Order, an employer would be able to counterclaim not only for
unpaid rent but also for matters such as compensation for damage allegedly caused
to the accommodation.

4.89 We do not therefore foresee any substantial risk of the claims raising issues of
housing law. We acknowledge that the extension of the jurisdiction could lead
employment tribunals into issues about the state of premises, which are somewhat
remote from employment law. On the other hand, it would increase the scope for
employment-related disputes to be litigated in a single forum. On balance, in view of
the limitation of claims under the 1994 Order to financial claims, we are persuaded
that the jurisdiction should be extended to include claims and counterclaims for
damages or sums due in respect of living accommodation.
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4.90 We recommend that employment tribunals should have jurisdiction to determine

Recommendation 9.

claims and counterclaims for damages or sums due in respect of the provision by an
employer of living accommaodation.

Consultation Question 18: We provisionally propose that the prohibition against
employment tribunals hearing breach of contract claims relating to intellectual
property rights should be retained. Do consultees agree?

4.91 Of the 52 consultees who responded to this proposal, 50 agreed. The main argument

put forward was that the employment tribunal, unlike the civil courts, does not have
expertise in this specific area. Some consultees argued that the employment tribunal’s
lack of power to grant injunctions and enforce those orders through committal
proceedings (sending individuals to prison) was a reason for retaining the current
demarcation of jurisdiction. The President of Employment Tribunals (England and
Wales) and the Regional Employment Judges regarded the claims as lying outside the
specialism of employment tribunals while the Council of Employment Judges said:

Whilst the employment tribunal has the necessary skills to consider injunctive relief:
for example (1) the tribunal can, in effect, create a super injunction in respect of
anonymity under the terms of rule 50 Employment Tribunal Rules 2013; and (2) the
tribunal has specific powers to grant interim relief (which is akin to an order for
specific performance of the employment contract) the existing machinery set up in
the High Court to obtain interim injunctions from a Judge, including if necessary,
from a Judge on call, and for the enforcement of injunctions by way of committal (to
prison) support keeping such matters in the civil courts.

4.92 The Employment Law Bar Association made similar points, emphasising that the civil

courts have the necessary injunctive powers and experience of enforcing breaches of
injunctions by way of committal.

Discussion

4.93 The overwhelming majority of consultees agreed with our provisional proposal that

employment tribunals’ jurisdiction should not be extended in this way. For the reasons
set out in the consultation paper, we are minded to maintain our provisional proposal.

In summary, claims relating to intellectual property are better suited to the civil courts

because:

(1) such claims involve not only contract claims but also the assertion of statutory
intellectual property rights;

(2) claimants seeking to assert intellectual property rights will often wish to obtain
an injunction, which the employment tribunal cannot provide;*** and

At para 8.13 below we recommend that employment tribunals should continue not to have jurisdiction to
grant injunctions.
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(3) claimants who successfully claim for intellectual property infringements are
likely to want to recoup some of their legal costs.

Consultation Question 19: We provisionally propose that the prohibition against
employment tribunals hearing claims relating to terms imposing obligations of
confidence (or confidentiality) should be retained. Do consultees agree?

4.94 Of the 52 responses to this proposal, 38 agreed that the prohibition against
employment tribunals hearing claims relating to terms imposing obligations of
confidence (or confidentiality) should be retained.'?® Thirteen disagreed, while one
consultee had mixed views on the proposal and advanced balanced arguments for
and against without giving an overall opinion.

Arguments against employment tribunals determining claims relating to obligations of
confidence

4.95 Consultees agreed with the arguments put forward in the consultation paper for
retaining the current demarcation, namely that:

(1) the employment tribunal, unlike the civil courts, does not have the power to
grant injunctions;

(2)  such claims are invariably brought by employers and not employees; and

(3) owing to the complex nature of these types of claims, exercising jurisdiction in
this area would require expertise in a range of areas that it currently does not
possess.126

Arguments for tribunals hearing breach of confidence claims

4,96 A common argument put forward by consultees was that the employment tribunal
does in fact have the necessary expertise to deal with such claims. In line with that
view, the Liverpool Law Society Employment Law Committee stated that “concurrent
jurisdiction could apply with the appropriate triage system, transfer capability and case
management considerations”.

4.97 Three consultees!® referred to non-disclosure agreements (“NDAs”) or “gagging
orders”, two of whom reasoned that NDAs were a justification for extending the
employment tribunal’s jurisdiction. They stated that such agreements related directly
to employment contracts and therefore disputes of this nature should be heard by the
employment tribunal. The National Education Union also raised a further point in
relation to NDAs; overall, they agreed with our proposal that the jurisdiction of the
employment tribunal should not be extended for this type of claim, but thought that:

For the sake of avoiding any confusion with regards to NDAs, this should only apply
to issues around intellectual property (as they were originally designed) and not as

125 These included the President of Employment Tribunals (England and Wales), the Regional Employment

Judges, the Council of Employment Judges and the EAT judges.

126 Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239, paras 4.55 to
4.58.

127 Billy Tonner, the Council of Tribunal Members Association (“CoTMA”) and the National Education Union.
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gagging orders for employees who are victims of sexual harassment. As recent
high-profile cases have shown, some employers are misusing this tool to allow those
perpetrating sexual harassment to escape facing justice ... . We believe that
Employment Tribunals are best placed to deal with cases where an NDA is being
misused as a gagging order.

Discussion

4.98 We remain of the view shared by the majority of consultees who agreed with our
provisional proposal, and do not recommend an extension of jurisdiction in this area.
One of the most persuasive arguments against an extension of jurisdiction in this area
is that employment tribunals are less well equipped than the civil courts to grant
injunctions, which are key to the enforcement of confidentiality agreements.

4.99 We note consultees’ concerns regarding the inappropriate use by employers of NDAs.
These are, as the National Education Union recognised, a specific type of
confidentiality obligation arising not as a normal incident of the employment
relationship but as part of a settlement agreement relating to specific misbehaviour by
the employer such as sexual harassment. In these cases also, proceedings to enforce
confidentiality obligations are more likely to be initiated by the employer and to involve
applications for injunctive relief. Moreover, the Government has recently published its
response to consultation on this subject. The publication states that the Government
will legislate to make it clear that provisions in an employment contract or settlement
agreement may not be used to prevent someone from making disclosures to the
police, regulated health and care professionals or legal professionals. The document
also states that the Government will legislate:

... to introduce a requirement to be clear on the limits of any confidentiality clause in
a written statement of employment particulars. A worker [who] receives a
confidentiality clause in a written statement that does not meet this requirement will
be entitled to receive additional compensation in an employment tribunal award, if
they are successful in their claim.'?®

4.100 The employment tribunals will therefore have a limited role in ensuring that the content
of confidentiality clauses is appropriate.

Consultation Question 20: We provisionally propose that the prohibition against
employment tribunals hearing claims relating to terms which are covenants in
restraint of trade should be retained. Do consultees agree?

4.101 In total, 53 consultees submitted a response to our proposal. Of those, 39 agreed.'?°
Twelve disagreed, and two consultees did not give a firm view. Most consultees
agreed with the arguments put forward in the consultation paper for retaining the
current demarcation (as discussed above at Consultation Question 19).2%° For

128 pDepartment for Business, Energy and Industrial Strategy, Confidentiality clauses: Response to the
Government consultation on proposals to prevent misuse in situations of workplace harassment or
discrimination (July 2019), p 16.

129 These included the President of Employment Tribunals (England and Wales), the Regional Employment
Judges, the Council of Employment Judges and the EAT judges.

130 These arguments are set out at para 4.95 above and in Employment Law Hearing Structures (2018) Law
Commission Consultation Paper No 239, paras 4.55 to 4.58.
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example, Manchester Law Society thought that “there would be practical difficulties in
ensuring that the employment tribunal had sufficient judicial and administrative
resources to deal with such claims given that they often require very swift resolution”.

4.102 Most of those who disagreed with our position argued that, given that these issues

arose in the first place from the employment relationship, the appropriate venue for
them to heard was an employment tribunal. In line with this view, CoTMA thought that:

Restrictive covenants primarily relate to the employment contract and ... any
disputes over such covenants are most likely to have arisen because of a cessation
of the employment contract. Responsibility for assessing the validity and
reasonableness of such covenants and whether they may have been breached
should rightfully belong within the jurisdiction of the employment tribunal.

4.103 Some suggested that the employment tribunal should have jurisdiction, but the

tribunal’s rules on costs in these cases should resemble those applied in the civil
courts.

Discussion

4.104 With the support of almost three quarters of consultees, we maintain our provisional

proposal. Many of the factors that mitigate against extending the tribunal’s jurisdiction
to hear breach of confidence claims apply in this context also. Chiefly, most claims in
this area are brought by employers, not employees, and claimants typically wish to
enforce contractual terms by an injunction. Consistently with our conclusion on
Consultation Question 19, we do not recommend that employment tribunals be able to
hear claims relating to covenants in restraint of trade.

Consultation Question 21: We provisionally propose that employment tribunals
expressly be given jurisdiction to determine breach of contract claims relating to
workers, where such jurisdiction is currently given to tribunals in respect of
employees by the Extension of Jurisdiction Order. Do consultees agree?

4.105 Our consultation paper explained that the default forum for employees and workers to

enforce their statutory employment law rights is the employment tribunal.*®! Disputes
relating to a genuinely self-employed person (who is neither an employee nor a
worker) are predominantly dealt with by the civil courts. Chapter 4 of our consultation
paper explained that there is some doubt as to whether the Extension of Jurisdiction
Order gives employment tribunals any contractual jurisdiction over claims by workers
as distinct from employees. This is because section 3(2) of the Employment Tribunals
Act 1996 refers to “breach of a contract of employment or any other contract

131

See Employment Law Hearing Structures, Law Commission Consultation Paper No 239, paras 1.21 to 1.24
for a more detailed explanation of the senses in which we use the terms “employee” and “worker”. In
summary, an employee is a person who works under a contract of employment, whereas the statutory
definition of a worker is wider, encompassing both an employee and also an individual who works under a
contract to perform services personally for another person who is not a client or customer of a business
carried on by the individual. The law regards such individuals as deserving many of the protections that
employees have. The term “worker” therefore covers a range of individuals who carry out work for others but
are not employees, only excluding those who are self-employed and running their own business.
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connected with employment” and the Extension of Jurisdiction Order made under that
section refers to “termination of the employee’s employment”.32

4.106 We provisionally proposed to put it beyond doubt that employment tribunals’
contractual jurisdiction should extend to workers. Of the 54 consultees who responded
to our proposal, only three disagreed. One gave balanced arguments for and against
but did not express a definite view.

Arguments in favour of giving the tribunal jurisdiction to determine breach of contract claims
relating to workers

4.107 Consultees who supported our proposal thought that it would give workers greater
protection, and avoid a situation where workers have to bring a claim in both the
employment tribunals (in respect of any statutory claim) and the civil courts (in respect
of a contractual claim). The EAT judges saw the proposal as removing a technical and
potentially confusing distinction and a fertile area for satellite litigation, while the
Council of Employment Judges told us that:

The intention of the 1994 Order was - “to avoid the situation where an employee (or
for that matter an employer) is forced to use both a tribunal and a court of law to
have all his or her claims determined. In simple terms, the purpose of the extension
of jurisdiction was to enable an industrial tribunal to deal with both a claim for unfair
dismissal (which we take as an obvious example) and a claim for damages for
breach of the same contract of employment. Two sets of proceedings are thus
avoided”.1®3

Precisely the same considerations apply to claims brought by individuals as workers
who do not qualify as employees. Many claims, of many kinds, are now brought in
the employment tribunal by workers. It would be inefficient and anomalous for those
workers who do not also qualify as employees to be unable to bring any claims for
breach of contract which arise from breach of their (quasi)-employment contracts in
the employment tribunal in the same way as employees may.

4.108 Cloisters gave three reasons in favour of granting employment tribunals jurisdiction to
determine breach of contract claims relating to workers:

1) The distinction between an employee and a worker can be fine and hotly-
contested. If tribunals could hear breach of contract claims by workers, there would
be no need for protracted preliminary arguments about employment status which are
in reality skirmishes about whether the claim should be heard in the tribunal or the
county court.

132 Employment Law Hearing Structures, Law Commission Consultation Paper No 239, paras 1.21 to 1.24 and
paras 4.61 to 4.63. Our references to workers are to those who work under a contract other than a contract
of employment (sometimes called “limb b” workers). We consider self-employed persons further below.

133 sarker v South Tees Acute Hospital NHS Trust [1997] ICR 673 at [680] to [681] by Keene J, cited with
approval by the Court of Appeal in Capek v Lincolnshire County Council [2000] ICR 878 at [882].
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2) Tribunals regularly deal with claims involving workers under its statutory
jurisdiction. It is a specialist tribunal in respect of employment disputes generally and
that includes disputes involving workers.

3) The tribunal already has jurisdiction for claims of unauthorised deductions from
wages in breach of section 13 of the Employment Rights Act 1996. This will already
cover many but not all complaints which workers might want to bring regarding their
contracts.

4.109 A number of consultees emphasised that recent changes in the labour market which

have expanded the “gig economy” and increased the numbers of those with worker
status have made the need for this extension of jurisdiction more pressing. The
President of Employment Tribunals (England and Wales) and the Regional
Employment Judges said:

We strongly support this proposal. Extending jurisdiction in this way to workers
simply reflects the variety of working relationships that now exist and ensures
access to justice on the part of such workers where a breach of contract claim
arises.

4.110 Few consultees commented expressly on whether the employment tribunal’'s

jurisdiction in relation to workers should duplicate its existing jurisdiction in relation to
employees. The Liverpool Law Society Employment Law Committee expressed the
view that jurisdiction over claims relating to workers should mirror “exactly” the current
employment tribunal jurisdiction in relation to employees.

Arguments against giving the tribunal jurisdiction

4.111 Only one of the three consultees who disagreed with the proposal gave reasons for

their view. Peninsula stated that an extension would put further pressure on the
employment tribunal’s limited resources as more time would be taken up determining
worker status and differentiating between workers and the self-employed.

Discussion

4.112 Given the overwhelming support from consultees for making it clear that the Extension

of Jurisdiction Order does apply to workers as well as to employees, and for the
reasons expressed in our consultation paper, we maintain our provisional proposal.
We note that this change is consistent with recent Government measures to improve
the legal protection of workers more generally; for example, through the conferral of
the right to a written statement of particulars of employment.t34

134
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Recommendation 10.

4.113 We recommend that it be made clear that employment tribunals have the same
jurisdiction to determine breach of contract claims in relation to workers within the
meaning of section 230(3)(b) of the Employment Rights Act 1996 as they have in
relation to employees within the meaning of section 230(1) of the Act.

Consultation Question 22: If employment tribunals’ jurisdiction to determine breach of
contract claims relating to employees is extended in any of the ways we have
canvassed in Consultation Questions 10 to 20, should tribunals also have such
jurisdiction in relation to workers?

4.114 Fifty-four consultees answered this question. Forty-seven responded that if
employment tribunals’ jurisdiction to determine breach of contract claims relating to
employees is extended in any of the ways we have canvassed in Consultation
Questions 10 to 20, then for the sake of consistency and simplicity tribunals should
also have such jurisdiction in relation to workers; these included the President of
Employment Tribunals (England and Wales) and the Regional Employment Judges,
the Council of Employment Judges and the EAT judges. Four answered that tribunals
should not have such jurisdiction in relation to workers, and three expressed no firm
view either way.

4.115 ELA noted that:;

Extending jurisdiction to cover claims during the subsistence of employment may be
all the more important for workers given the difficulty in determining whether there is
an umbrella contract or discrete periods of obligation and so whether the worker
relationship is continuing. Removing the distinction would negate the need to
determine that issue for this purpose.

Arguments against

4.116 Of the four consultees who disagreed, only Peninsula gave a reason, saying that
“contractual disputes outside of what is deemed employment should be dealt with by
the county courts”.

Discussion

4.117 We agree with the majority of consultees that, as a matter of consistency, the
extensions of jurisdiction that we recommend in relation to breach of contract claims
should be extended to workers.

Recommendation 11.

4.118 We recommend that the extensions of the employment tribunals’ jurisdiction that we
have recommended in Recommendations 4, 5, 6, 7 and 8 should apply equally to
workers within the meaning of section 230(3)(b) of the Employment Rights Act 1996.
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Consultation Question 23: We provisionally propose that employment tribunals
should not be given jurisdiction to determine breach of contract disputes relating to
genuinely self-employed independent contractors. Do consultees agree?

4.119 Of 53 consultees who addressed this proposal, 47 agreed with it.** Four disagreed,
and two expressed no firm view either way.

Arguments against extending jurisdiction to the employment tribunal

4.120 Consultees who agreed with our proposal argued that such disputes are likely to be of
a commercial nature, and that the civil courts are therefore the more appropriate
forum. The President of Employment Tribunals (England and Wales) and the Regional
Employment Judges, and the Council of Employment Judges referred to the
distinction between workers/employees and the genuinely self-employed. As the EAT
judges put it:

The distinction between workers/employees on the one hand, and those who are
genuinely self-employed on the other, arguably marks the line between disputes of a
work-related nature and disputes of an essentially commercial nature, for which the
Civil Courts are the more natural forum. This demarcation reflects the scope of the
employment tribunal’s jurisdiction in other areas, and we consider it should be
maintained.

4.121 Many observed that self-employed independent contractors will not be able to bring
any of the statutory complaints that fall under the employment tribunal’s exclusive
jurisdiction. As explained by ELA:

Extending the right to hear breach of contract claims to the self-employed would not
therefore have the benefit intended by the original Extension of Jurisdiction Order,
namely to allow one dispute with both statutory and contractual causes of action to
be heard in the same forum.

Arguments for extending jurisdiction to the employment tribunal

4.122 The main argument put forward by consultees who wanted to change the law was that
employment tribunals should be granted jurisdiction to determine whether such self-
employed independent contractors are “genuinely self-employed”. As Unite put it:

The issue as to employment status is complex, but not beyond the knowledge of
employment judges. The jurisdiction should be restricted to individuals who are
working, including via a personal service company, but should not extend, for
example to a partnership. A better, bolder approach is needed to provide a number
of ways to deal with bogus self-employment.

4.123 A similar point was also raised by consultees who were in favour of the proposal. For
example, the Liverpool Law Society Employment Law Committee qualified their
response by stating that:

135 These included the President of Employment Tribunals (England and Wales), the Regional Employment
Judges, the Council of Employment Judges and the EAT judges.
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There needs to be consideration in relation to those cases whereby a so-called self-
employed contractor is claiming that they are in fact a worker or an employee and
for example are claiming unlawful deduction of wages in relation to any outstanding
wages. If they are unsuccessful in their determination of status and are found to be
genuinely self-employed then there needs to be a mechanism where they are open
to bring their case within the county court at that point easily which could be by way
of a transfer.

Discussion

4.124 Consultees generally agreed that genuine self-employed contractors should not be

able to bring claims in the employment tribunal. We continue to think that is right.
Employment tribunals were established to hear disputes between employers and
employees; it is sensible that their jurisdiction be extended to workers (in the sense in
which we are using the term), but not to genuinely self-employed contractors.

4.125 Our recommended reforms will expand employment tribunals’ jurisdiction to determine

whether an individual is a worker or genuinely self-employed; they will need to decide
this, where it is disputed, in order to determine whether they have jurisdiction to
entertain a contractual claim. The Liverpool Law Society suggest that, where that
decision is adverse to a claimant, there should be a mechanism for transfer of the
proceedings to the county court.

4.126 There is currently no general power to transfer cases from an employment tribunal to

the county court. In chapter 3 we briefly discussed “concurrent sitting” by judges
authorised to sit in the county court and the Property Chamber of the First-tier Tribunal
so as to determine the whole of a property dispute.’*® The Equality and Human Rights
Commission, in its response to our questions on concurrent jurisdiction and flexible
deployment, specifically referred to the “gig economy” as having the potential to
generate cases where it is difficult at the outset to decide whether the parties in
dispute are in a labour or a commercial services dispute. We suggested that
consideration be given to concurrent sitting by judges authorised to sit both in the
county court and the employment tribunal.*3” We further suggest, if our
recommendations 4, 5, 6,7 and 8 are accepted, that the employment tribunals’
jurisdiction over contractual disputes be taken into account.

Claims that a defendant has induced a breach of contract by the employer

4.127 After our consultation closed, the President of Employment Tribunals (England and

Wales) and the Council of Employment judges drew our attention to Antuzis v DJ
Houghton Catching Services Ltd,'*® concerning claims against an employer company
for breach of contractual terms relating to working hours and minimum pay introduced
by the Agricultural Wages Act 1948 and Orders made under it and claims against
directors of the company on the basis that they had induced the company’s breaches
of its contractual obligations to the claimants. There were also claims for unpaid
wages and holiday pay and in respect of unlawful deductions. The High Court found
the company to be in breach of contract and found the directors jointly and severally
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See paras 3.64 to 3.65 above.
See paras 3.105 to 3.107 above.
[2019] EWHC 843 (QB), [2019] IRLR 629.
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liable®®® for inducing the breach.*® The Council of Employment Judges made the
following observations in a supplementary note:

The case is authority for the proposition that individual directors can be sued in tort
at common law for inducing breach of contract if in bad faith they direct breaches of
contracts made between their company and employees/workers.

The Employment Tribunal has statutory jurisdiction to consider claims: from
employees of breach of contract; and from workers for unpaid holiday pay and for
unlawful deduction from wages. (Breach of contract and unlawful deduction from
wages claims are subject to limitations and restrictions that are discussed in the Law
Commission’s consultation and our response to it). These claims must be brought
against the employer.

On the authority of Antuzis such claims may be brought against individual directors
of a separate employing entity where the directors were acting in bad faith: in
particular, by inducing employees and workers to provide work with no intention of
paying them. However, the claims against individuals other than the employing entity
would not be capable of being brought in the Employment Tribunal as there is no
jurisdiction to hear claims brought against individuals who are the controlling minds
of a separate juridical employing body. Indeed, the employees in Antuzis were
compelled to institute High Court proceedings.

Claimants may have good reason to wish to pursue the individuals: this would help
considerably where the company is or might be insolvent or otherwise there are
enforcement issues.

Unless the Employment Tribunal enjoys equivalent jurisdiction to the civil courts to
consider such claims then Antuzis will be a reason for bringing all holiday pay,
breach of contract and wages claims in the High Court or county court where a
claimant also wishes to establish personal liability for a director who arguably has
acted in bad faith by procuring a breach of contract and thus has a potential
personal liability for inducement. This may be a disadvantage to an employee who
ought to have a choice of forum in the pursuit of a Antuzis claim (as is the case in
the pursuit of such claims against the employer).

In light of this development, we suggest that the Employment Tribunal should have
jurisdiction to determine tort claims brought by workers in respect of matters of pay
and breach of contract. (We do not seek to depart from our position upon other kinds
of claim as expressed in our response to the consultation upon the issues at
Questions 16,18,19 and 20).

There is precedent for a statutory scheme vesting the Employment Tribunal with
power to determine tortious claims against individuals other than the employer. The
Employment Tribunal is used to dealing with claims brought under the Equality Act
2010 against individuals whom the employee seeks to hold liable for acts of

139 We explain joint and several liability at para 8.14 below.

140 Inducing a breach of contract is a tort (an actionable civil wrong); a person who is found to have induced
another person to breach a contract is liable along with that other person to pay damages for the breach.
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discrimination. Commonly, such claims are brought alongside a claim against the
employer (who may have vicarious liability for the acts of the impugned employees).
Discrimination in the workplace is a statutory tort. A similar statutory scheme
operates under the ERA 1996 where an employee is subjected to detriment by a co-
worker for making a protected disclosure.

Discussion

4.128 As with the suggestion made by the Equality and Human Rights Commission and

others that we discussed in chapter 3,14* we have not thought it appropriate to reopen
consultation in order to canvass this suggestion; this is on account of our resource
constraints and the delay to the project that further consultation would have caused.

4.129 On the face of it, we see some force in the Council’s suggestion of a modest

extension of the employment tribunals’ jurisdiction so as to include claims for inducing
an employer’s breach of contract, for the reasons that the Council gives. In short, this
could be a desirable simplification of procedure where employees make claims
against company directors (and possibly others) who have allegedly induced a beach
of the employment contract by an employer, particularly where the employer is a
company. Such a reform would give claimants in an employment tribunal the same
range of possible defendants as they would have in the county court. As the Council
suggests, this could be particularly valuable where the employer company is insolvent
or has limited financial means. The Council points to some existing statutory schemes
giving tribunals power to determine tort claims against individuals other than the
employer:

(1)  Under the Equality Act 2010, claims for discrimination can be brought against
individual employees.**? Discrimination in the workplace is a statutory tort.

(2)  Under the ERA 1996, claims for detriment arising from the claimant making a
protected disclosure can be brought against individual employees.#3

4.130 These considerations would have to be balanced against the risk (which we have not

sought to evaluate) of employment tribunals becoming embroiled in difficult issues of
what amounts in a particular case to the tort of inducing a breach of contract. We relay
the Council’s suggestion to the Government.

RESTRICTIONS ON TRIBUNAL CLAIMS BY EMPLOYERS AGAINST EMPLOYEES

4.131 Employment tribunals have no jurisdiction to hear claims against employees or

workers originated by employers (though employers can in some circumstances bring
counterclaims for breach of contract). This restriction reflects the fact that the primary
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See paras 3.105 and 3.106 above.

Under s 110(1) of the Equality Act 2010, an employee or agent can be individually liable for discriminating
against the claimant. S 120(1)(a) of the Equality Act 2010 gives the employment tribunal jurisdiction over
such claims.

Under s 47B(1A) of the ERA 1996, a worker (“W”) has the right not to be subjected to any detriment by any
act, or any deliberate failure to act, done by another worker or by an agent of the worker's employer with the
employer's authority on the ground that W has made a protected disclosure. Further, the recent case of
Timis v Osipov [2018] EWCA Civ 2321, [2019] ICR 655 established that co-workers can also be directly
liable under s 47B for the act of dismissal.
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purpose of employment tribunals is to hear “claims from people who think someone
such as an employer or potential employer has treated them unlawfully”.44

Original claims by employers

Consultation Question 24: We provisionally propose that employment tribunals
should continue not to have jurisdiction to hear claims originated by employers
against employees and workers. Do consultees agree?

4.132 We provisionally proposed that employment tribunals should continue not to have
jurisdiction to hear claims originated by employers against employees; though claims
by employers against employees might raise issues that were particularly within the
expertise of employment tribunals, to give the tribunals jurisdiction over such claims
would be a major departure requiring significant primary legislation.

4.133 The majority of consultees (42 out of the 51 who responded) agreed with this
proposal. Six disagreed, and three consultees commented without expressing a firm
view. Jason Frater felt that it depended on the circumstances of the claim. Peninsula
also suggested that an employer should be able to bring breach of contract and
discrimination claims against an employee in the employment tribunal if other changes
to employment tribunals’ jurisdiction are made:

If the cap on breach of contract claims is increased or removed, and if the ability for
workers to pursue claims in the employment tribunals is widened, then giving
employers the opportunity to pursue such claims in a no costs jurisdiction would help
balance the inequity that the system would otherwise create.

4.134 The Bar Council gave balanced arguments for and against, and concluded by
suggesting “that if there is reform in this area the employer is restricted to a relatively
low cap for such claims in the region of £5,000".

Arguments in favour of the current position

4.135 A majority of consultees supported the current restriction on employers commencing
claims in the employment tribunal. Most simply noted that the tribunals were not set
up or designed to hear employers’ claims. Some of them argued that the current
restriction on the employment tribunal’s jurisdiction helps address the imbalance of
power between the employer and the employee. The President of Employment
Tribunals (England and Wales) and the Regional Employment Judges thought that
changing the law here would risk encouraging tactical litigation by employers. The
EAT judges agreed with the reasoning in our consultation paper. The Council of
Employment Judges thought that employers’ claims should be confined to cases
where contractual claims had been brought against the employer. ELA remarked that
if an employer is confident of its claim’s chances of success, it would initiate it in the
civil courts where it can recover its costs if successful. Opening up a no-cost forum to
employers’ claims might result in speculative claims being issued in that forum.

144 Gov.uk, Employment Tribunal — What we do, https://www.gov.uk/government/organisations/employment-
tribunal/about (last visited 5 September 2019).
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4.136 Cloisters focussed on the likely nature of the claims that would be made possible by
such a reform:

The breach of contract claims which employers make against their employees or
workers, rare as they are, normally involve allegations of negligence. Such claims
are akin to claims of professional negligence for which the civil courts are better set
up with procedure rules dealing with expert evidence.

Arguments for giving employment tribunals jurisdiction to hear claims originated by
employers

4.137 Some consultees repeated the point mentioned in our consultation paper: that claims
originated by employers against employees or workers may raise issues that are
within the expertise of employment tribunals. In addition, Birmingham Law Society
stated that the current restriction places employers at a disadvantage:

Access to justice and opportunities to resolve disputes between employers and
employees should be equal. Not all employers have significantly greater resources
than the employee in order to pursue their legitimate claim. An option may be a
small employer exemption. There would be a benefit to employees in that the civil
costs regime does not apply, the lack of formality would enable the employee to
represent themselves.

Discussion

4.138 The claims to which this reform would relate would have to be, as with existing claims
by employees under the 1994 Order, claims for damages or sums due under a
contract of or connected with employment.14> We agree with Cloisters that it is likely
that such claims would be in respect of allegedly negligent performance of the
employee’s duties. If so, that would not be an obstacle in itself; the issues raised
would be likely to be similar to those encountered by employment tribunals in cases of
allegedly unfair dismissal sought to be justified on grounds of capability or misconduct.

4.139 Nevertheless, we have decided to maintain our provisional proposal, in line with the
views of over 80% of respondents. Consultees who favoured the extension based
their arguments on equality of treatment, with particular reference to small employers.
The case for equal treatment has to be judged in the light of the fact that employment
tribunals have always been, almost exclusively, a forum in which employees bring
claims against employers. We remain of the view expressed in our consultation paper,
and agreed with by several consultees, that to turn employment tribunals into a forum
in which employers can initiate litigation against their employees would be a major
restructuring of the employment tribunal system.

4.140 A small employer exception would involve drawing an arbitrary line between
employers, raising difficult issues of the appropriate criterion (turnover, profits, size of
workforce etc), and would have a propensity to generate satellite litigation.

145 They would also be subject to the restrictions upon jurisdiction provided for in the 1994 Order.
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Counterclaims

Consultation Question 25: We provisionally propose that employers should continue
not to be able to counterclaim in employment tribunals against employees and
workers who have brought purely statutory claims against them. Do consultees
agree?

4.141 As we have mentioned above at paragraph 4.2, the Extension of Jurisdiction Order
gives an employer a limited ability to counterclaim in employment tribunals against an
employee if the employee has commenced proceedings for breach of contract against
the employer. Employment tribunals have no jurisdiction to hear an employer’s
counterclaim if the employee’s original claim alleged breaches of statutory rights
alone.

4.142 We provisionally proposed to maintain this restriction. Of the 56 consultees who
responded to this proposal, 43 agreed that employers should continue not to be able
to counterclaim in employment tribunals against employees and workers who have
brought purely statutory claims against them; these included the President of
Employment Tribunals (England and Wales), the Regional Employment Judges, the
Council of Employment Judges and the EAT judges. Eleven disagreed and two
expressed no firm view either way.

Arguments against employers being able to bring counterclaims to employees’ statutory
claims

4.143 A considerable majority of respondents did not seek any change in the law here.
Some consultees said that there was no conceptual counterclaim to an employee’s
statutory claim. Others pointed to the risk of tactical use of counterclaims by
employers to dissuade employees from bringing or pursuing a legitimate claim. As the
National Education Union put it:

We believe that if employers can counterclaim then it may be used as a ploy by
some of them or their representatives to intimidate employees/workers bringing
claims.

4.144 Cloisters went further and argued that, because employers’ counterclaims are usually,
in their experience, brought tactically, the opportunity to bring counterclaims should be
restricted further. They proposed that such claims should be restricted “to
counterclaims that arise out of the same facts as the employee’s breach of contract
claim”.

Arguments in favour of employers being able to bring such counterclaims

4.145 The main argument put forward was that the current restriction is arbitrary, given that
employers can counterclaim where an employee brings a breach of contract claim.
Consultees also argued that allowing employers to counterclaim would mean that all
of a dispute could be heard in one forum, instead of employers having to initiate a
separate claim against the employee in the civil courts. Peninsula gave an example of
how the current approach can result in an unfair outcome for the employer:

The unreasonableness of this restriction can be best illustrated by a recent event in
the news concerning an apparent dispute between a worker and his employer in
relation to a building contract at a Travelodge in Liverpool. It is being reported that
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the worker believes that he is owed £600 in wages by the contractor and in
retaliation for not being paid this, he drove a mini-digger through the reception of the
building causing significant amount of damage that the employer will have to correct.
Under the current provisions, the worker could pursue a statutory unauthorised
deduction claim and the cost to the employer of putting right the damage that the
worker caused would be disregarded. By allowing respondents to claim breach of
contract in relation to statutory claims seeking monetary compensation this will help
to encourage employees to take responsibility for their actions and potentially
reduce the workload of the tribunals. This would be in keeping with the overriding
objective and avoiding the need for claims in multiple jurisdictions.

Discussion

4.146 We maintain our provisional proposal, and do not recommend allowing employers to

raise counterclaims in response to purely statutory claims by employees. We
acknowledge that at times this must give rise to employers being put in frustrating
situations, such as the one described by Peninsula above (though we observe that the
factual situation referred to is an unusual one and that it is open to employers to bring
a claim in the civil courts or to seek a compensation order in criminal proceedings) 14°.

4.147 In our view this conclusion follows from two of the conclusions we have reached

above. If an employee chooses to bring in an employment tribunal a contractual claim
arising out of their employment, equality of treatment militates in favour of the
employer being likewise able to bring contractual counterclaims arising out of the
employment. On the other hand, employment tribunals should not become a forum in
which employers are able to initiate claims against their employees. We therefore
consider that the ability of employers to bring a counterclaim should be limited to
cases where the employee has chosen to ventilate a contractual dispute in the
tribunal. We also fear that, without this rule, employers would be encouraged to bring
counterclaims that they would not otherwise have advanced and that employees might
as a result be deterred from pursuing their statutory claims.

146

The provisions of sentencing law on compensation orders will be codified in the Sentencing Bill prepared as
part of our Sentencing Code project: see https://services.parliament.uk/bills/2019-21/sentencing.html; the
compensation order provisions are at ch 2 of pt 7 (cls 133 to 146). Although the courts are required to
consider a compensation order in cases of death, injury, loss or damage, such orders are rarely imposed in
cases such as criminal damage: see https://www.gov.uk/government/collections/criminal-justice-statistics for
2019/20.
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Chapter 5: Other restrictions on the jurisdiction of
employment tribunals

5.1 This chapter considers other restrictions on the jurisdiction of the employment
tribunals beyond those contained within the Employment Tribunals Extension of
Jurisdiction (England and Wales) Order 1994 (the “Extension of Jurisdiction Order”).
In particular, we consider the tribunal’s lack of power to construe written statements of
particulars of employment and the extent of its jurisdiction in respect of unauthorised
deductions from wages claims. We also examine whether there are any other areas of
the civil courts’ jurisdiction which might properly be the subject of shared jurisdiction
with employment tribunals.4’

WRITTEN STATEMENTS OF PARTICULARS — NO POWER TO CONSTRUE

Consultation Question 26: Should employment tribunals have jurisdiction to interpret
or construe terms in contracts of employment in order to exercise their jurisdiction
under Part | of the ERA 19967

5.2 Employees can apply to an employment tribunal to determine what terms should be
included in a written statement of the particulars of their employment. The Court of
Appeal has held that when exercising this statutory jurisdiction employment tribunals
are limited to identifying the terms of the contract and cannot rule on the interpretation
of terms whose meaning is disputed.'*® We asked whether the statute should be
amended to give employment tribunals this jurisdiction.

5.3 Of the 54 consultees who responded to this question, 46 thought that employment
tribunals should have jurisdiction to interpret or construe terms in contracts of
employment in order to exercise their jurisdiction under Part | of the Employment
Rights Act (“ERA”) 1996. Seven thought that employment tribunals should not have
such jurisdiction, and one consultee expressed no firm view either way.

Arguments in favour of employment tribunals being able to interpret or construe terms

5.4 Many consultees felt strongly that employment tribunals have the necessary expertise
to interpret and construe such terms, and pointed out that giving employment tribunals
jurisdiction to do so would be in line with the decision in Agarwal v University of
Cardiff.2*° The President of Employment Tribunals (England and Wales) and the
Regional Employment Judges (joint response) (with whom the President of the

147 These issues were considered in Employment Law Hearing Structures (2018) Law Commission
Consultation Paper No 239, paras 4.74 to 4.125.

148 Southern Cross Healthcare Ltd v Perkins [2010] EWCA Civ 1442, [2011] IRLR 247 (CA). For more detail on
this decision, see Employment Law Hearing Structures (2018) Law Commission Consultation Paper No 239,
para 4.77.

149 [2018] EWCA Civ 1434, [2018] 6 WLUK 109. In that case the Court of Appeal held that an employment
tribunal does have jurisdiction to construe a contract of employment for the purpose of deciding whether a
sum has been improperly withheld from wages. For more discussion, see Employment Law Hearing
Structures (2018) Law Commission Consultation Paper No 239, paras 4.89 to 4.91.
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55

Industrial Tribunal and Fair Employment Tribunal (Northern Ireland) agrees) observed
that “the present position has no logic”; the Employment Appeal Tribunal (“EAT”)
judges described it as “anomalous” and the Council of Employment Judges as
“difficult to justify”. In the view of Thompsons Solicitors, employment tribunals are
“particularly skilled” in addressing employment contracts. Consultees also suggested
that litigants in person may not understand the current limitations on the employment
tribunal’s powers. As the Employment Lawyers Association (‘ELA”) put it:

Those litigants may well not understand the Southern Cross principle and the
difference between determining contractual terms as opposed to interpreting or
construing them. Allowing employment tribunals to interpret or construe contractual
terms removes this rather artificial distinction and gives employees the opportunity to
have disputes over terms determined in the low-cost forum set up to resolve
employee/employer disputes.

The Institute of Employment Rights added that “in the circumstances of a collective
dispute, it is useful for an employment tribunal to be able to issue a form of declaration
as to what a term, properly interpreted, means in the circumstances”. The Trades
Union Congress thought that giving employment tribunals a power to construe
contractual terms would be in line with their legal duty in employment status cases,
where they are required to look at the reality of the employment relationship.

Arguments against employment tribunals being able to interpret or construe terms

5.6

5.7

Of the seven consultees who disagreed with our proposal, three gave specific
reasons. They argued that it is not the purpose of Part | of the ERA 1996 to give
employment tribunals power to construe or interpret terms in contracts of employment.
The Employment Law Bar Association (“ELBA”) added that there is no need for this
power:

Part | requires employers to provide a statement of written particulars of
employment, with certain matters mandatorily included, for example the length of
notice the employee is obliged to give. Where the employer does not comply with
this, the employee may apply for the tribunal to “determine what particulars ought to
have been included in a statement”, see s. 11(1). That is a materially different
enquiry to the construction of a contract where the court must construe the objective
intentions of the parties as expressed or implied in the contract.

Slater and Gordon thought that, while a tribunal should not have jurisdiction to
construe terms, it should be able to adopt the view of a “reasonable employer” in
deciding a Part | claim.

Discussion

5.8

5.9

We agree with the majority of consultees that employment tribunals should have
jurisdiction to interpret or construe terms in contracts of employment in order to
exercise their jurisdiction under Part | of the ERA 1996.

We agree with those consultees who thought that the distinction between identifying
the terms of a contract and construing it was a difficult one to draw. Not only is it
difficult for lawyers, but it is also difficult for litigants in person. We also agree that it is
unrealistic to expect such litigants to be able to anticipate such jurisdictional matters.
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Even for claimants who are represented, it is frustrating that employment disputes of
this nature cannot currently be wholly litigated in the employment tribunal. Is there
then a good reason for continuing to limit the employment tribunal’s powers in this
way?

5.10 The most frequently cited argument against granting employment tribunals the power
to interpret contracts was that this was materially different enquiry from establishing
what the particulars ought to be, which was the enquiry contemplated by Part | of the
ERA 1996. We nevertheless consider that this would be a useful power, which will
arguably be conferred anyway if our recommendation 4 (claims during employment) is
accepted, and would complement employment tribunals’ ability to interpret contracts in
wages claims.

Recommendation 12.

5.11 Employment tribunals should have the power to interpret or construe terms in
contracts of employment in order to exercise their jurisdiction under Part | of the
Employment Rights Act 1996.

UNAUTHORISED DEDUCTIONS FROM WAGES CLAIMS

Consultation Question 27: Should employment tribunals be given the power to hear
unauthorised deductions from wages claims which relate to unquantified sums?

5.12 Although employment tribunals currently have no jurisdiction under the Extension of
Jurisdiction Order to hear a claim for breach of an employment contract while the
contract is still running, they do have exclusive jurisdiction to hear the statutory claim
of “unauthorised deductions from wages” during employment. Employees’ and
workers’ rights in this context were previously enacted in the Wages Act 1986 and are
now contained in Part Il of the ERA 1996.

5.13 The Court of Appeal has held that an unauthorised deduction from wages claim must
be for a “significant, identifiable sum”.**® Accordingly, a wage claim relating to an
unquantified discretionary bonus fell outside the employment tribunals’ “Wages Act’
jurisdiction. In other words, unquantified sums may not be claimed as unauthorised
deductions from wages and must be claimed as breach of contract claims; this can be
either in the civil courts or an employment tribunal, but in the latter case only after
termination of employment and subject to the £25,000 limit discussed above. We
asked consultees whether employment tribunals should be given the power to hear
claims for unauthorised deductions from wages which relate to unquantified sums.

5.14 Of the 54 consultees who answered this question, 46 thought that employment
tribunals should be given the power to hear unauthorised deductions from wages
claims which relate to unquantified sums.**! Seven disagreed, and thought that the

150 Coors Brewers Ltd v Adcock [2007] EWCA Civ 19, [2007] IRLR 440.

151 These included the President of Employment Tribunals (England and Wales), the Regional Employment
Judges, the Council of Employment Judges and the EAT judges.
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tribunals should not be given such a power. The Manchester Law Society explained
that there had been a divergence of opinion between members, and did not express a
settled view either way. It considered that unquantified wages claims were most likely
to occur where there was a dispute in respect of a complex bonus scheme, where civil
courts’ expertise in matters such as complex company accounts would be beneficial.
Members thought that simpler issues could properly be dealt with by the tribunals, but
some thought that it would be too difficult to identify where to draw the line. It was
agreed that the employment tribunal should have jurisdiction in certain circumstances
concerning unquantified amounts, for example, over claims that are quantified, but
where the quantum is disputed:

The tribunal should have jurisdiction to determine the amount in this situation as it
would be possible to adduce expert evidence in support of the parties' respective
positions, which the tribunal could consider as it does with other types of claim (such
as personal injury arising from discrimination).

Arguments in favour of employment tribunals hearing unauthorised deductions from wages
claims relating to unquantified sums

5.15

5.16

5.17

5.18

Consultees maintained that giving employment tribunals such a power would remove
an unnecessary complexity with the current system, which currently causes confusion
for claimants. It was also felt that this would increase access to justice, as claimants
would be able to have their claims heard in a more informal setting within the
employment tribunals. In particular, this would be a desirable outcome for
unrepresented parties.

The President of Employment Tribunals (England and Wales) and the Regional
Employment Judges viewed the distinction between quantified and unquantified sums
as unsustainable and the present position as unjust. The EAT judges noted that
“employment tribunals regularly determine claims relating to unquantified sums in
other contexts (unfair dismissal, discrimination claims, and claims for breach of
contract)”, and supported allowing such determination in the context of wages claims
to provide a consistency of approach.

Professor Owen Warnock (University of East Anglia) saw an imbalance in the ability to
quantify a claim, as “it can be really difficult for an employee to calculate how much he
or she is owed, whereas an employer should always be able to prove what has been
paid and why the amount paid was correct”.

The Institute of Employment Rights found the distinction between a quantified and
unquantified claim to be a fine one, on which the case law is not always clear. They
consider that “once more, difficult case-law diverts employment tribunals down a side-
track which has nothing to do with the merits of the case”.

Arguments against employment tribunals hearing unauthorised deductions from wages
claims relating to unquantified sums

5.19

ELA reasoned that the employment tribunal is not the appropriate forum to hear
unauthorised deductions from wages claims relating to unquantified sums, in a
response which is worth quoting at length:

10